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Law  J.  Bep.  Bankr. 
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Law  Bep.  E.  &  I.  App 

Law  Bep.  App.  Gas. 
Law  Bep.  Chanc. 

Law  Bep.  Eq. 
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Courts. 
Privy  Council. 

Chancery  and  Chancery  Division. 

/Queen's  Bench  and  Queen's  Bench 
\     Division. 

f  Common  Pleas  and  Common  Pleas 
\     Division. 

Exchequer  and  Exchequer  Division. 

Bankruptcy. 

{Magis- 1  Queen's  Bench,  Common 
trates'  >  Pleas,  and  Exchequer 
Cases.  J      Divisions. 

J  Probate,    Divorce,    and    Admiralty 
\     Division,  and  Ecclesiastical  Courts. 


Law  Beports /House  of^rds,  English  and  Irish 

House  of  Lords  and  Privy  Council. 
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Appeal  Cases 

Chancery  Appeal  Cases    Chancery  Court  of  Appeal. 


Equity  Cases 
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f  Master  of  the  Bolls,  Vice-Chancel- 
<  lors,  and  Chief  Judge  in  Bank- 
[     ruptcy. 

Chancery  Division. 

J  Courts  of  Queen's  Bench,  Common 
I      Pleas,  and  Exchequer  respectively. 

f  Queen's  Bench,  Common  Pleas,  and 
\     Exchequer  Divisions  respectively. 

/Probate,    Divorce,    and    Admiralty 
\^     Division. 

Crown  Cases  Reserved. 


Court  of  Appeal. 

House  of  Lords. 

Irish  Appeal  to  House  of  Lords. 

Scotch  Appeal  to  House  of  Lords. 

Appellate  Divisional  Court. 
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Andrews,  in  re;  Edwards 
v.  Dewar 


Attorney-General  v.  Marquis 
of  Ailesbury 

Mitchell    y.    Darley    Main 
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Nicol  v.  Nicol 


Nottingham   Patent   Brick 
Company  v.  Butler 

Ovey,  in  re;  Broadbent  v. 
Barrow 

Scott  v.  Pape 


Soci6t6  Generate  de  Paris 
v.  Tramways  Union  Com- 
-pany 

Watts,  in  re;   Cornford  v. 
Elliott 

Webb  v.  Smith  . 


Reference  to  Digest 


Where  Reported  or  Con- 
sidered on  Appeal 


Husband  and   Wife     55  Law  J.  Bep.  Chanc. 
41  325;    Law  Bep.  31 

Ch.  D.  532 


Probate  Duty  1 


Limitations,  Statute 
of,  21 

Husband  and  Wife 
72 


Vendor    and    Pur- 
cliaser  5 

Charity  15 


Light  5    . 


Company — Shares 
27 


Clutrity  23 


Auctioneer  3    . 


55  Law  J.  Bep.  Q.B. 
257 

Law  Bep.  11  App.  Cas. 
127 

55  Law  J.  Bep.  Chano. 
437;  Law  Bep.  31 
Ch.  D.  524 

53  Law  J.  Bep.  Q.B. 
280 

Law  Bep.  31  Ch.  D. 
113 

55  Law  J.  Bep.  Chanc. 
426;  Law  Bep.  31 
Ch.  D.  554 

55  Law  J.  Bep.  Q.B. 
169,  in  House  of 
Lords 

55  Law  J.  Bep.  Chanc. 
332 

55  Law  J.  Bep.  Chano. 
343 


Whether  Affirmed, 
Reversed,  or  Varied 


Overruled 

Beversed 
Affirmed 
Affirmed 

Affirmed 
Affirmed 
Affirmed 

Affirmed 

Affirmed 
Affirmed 
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TABLE   OF   PBEVIOUS   CASES  APPBOVED, 
DISAPPBOVED,   OB   CONSIDEBED. 


Aberdeen,  Magistrates  of,  v.  More  (Hume's  Dec. 
502)  considered.  See  Scotch  Law — Marriage  3. 

Abram  v.  Cunningham  (2  Lev.  182)  distinguished. 
See  Administrator  23. 

Adams'  Settled  Estates  (Law  Bep.  9  Ch.  D.  116) 
not  followed.    See  Settled  Estates  Act  7. 

Aird's  Estate,  in  re  (48  Law  J.  Bep.  Chanc.  631) 
not  followed.    See  Will — Ambiguity  5. 

Allen  y.  Richardson  (49  Law  J.  Bep.  Chanc.  137) 
dissented  from.    See  Vendor  and  Purchaser  2. 

v.  Thompson  (2  Jur.  N.S.  451)  followed. 


See  Bill  of  Sale  26. 

Allin's  Case  (43  Law  J.  Bep.  Chanc.  116)  dis- 
tinguished.    See  Company— Shares  33. 

Alston,  ex  parte  (Law  Bep.  4  Chanc.  168)  fol- 
lowed.   See  Bankruptcy — Proof  8. 

Ambrose  Lake  Tin  and  Copper  Mining  Company, 
in  re  (49  Law  J.  Bep.  Chanc.  457),  discussed. 
Bee  Principal  and  Agent  5. 

Amiss  v.  Hall  (3  Jur.  N.S.  584)  remarked  upon. 
See  Trust— Breach  5. 

"Andalusian,"  The  (46  Law  J.  Rep.  P.,  D.  & 
A.  77),  followed.     See  Ship — Collision  9. 

Andrew  v.  Buchanan  (Law  Rep.  2  H.L.  Sc.  286) 
considered.    See  Scotch  Law — Mines  3. 

Andrew,  Enowles  &  Sons  v.  McAdam  (47  Law  J. 
Rep.  Exch.  139)  disapproved.  See  Income 
Tazb. 

Anon.  (3  Dyer  323a)  considered.  See  Convey- 
ance 3. 

Ansley  v.  Cotton  (16  Law  J.  Rep.  Chanc.  55) 
followed.     See  Heirlooms  4. 

Anthony  v.  Rees  (2  Cr.  &  J.  75  ;  1  Law  J.  Rep. 
Exch.  44)  followed.     See  Administration  35. 

Arbuckle,  in  re  (14  W.  R.  535),  followed.  See 
Infant  2. 

Arthur  Average  Association,  in  re  (44  Law  J. 
Rep.  Chanc.  569),  doubted.  -See  Company — 
Registration  4. 

Ashbury  Company  v.  Riche  (44  Law  J.  Rep. 
Exch.  185)  explained  and  applied.  See  Com- 
pany— Debentures  1. 


Ashworth  v.  Outram  (Law  Rep.  5  Ch.  D.  943) 
explained.    See  Practice — Appeal  30. 

Aspden  v.  Seddon  (46  Law  J.  Rep.  Exch.  353) 
considered.    See  Scotch  Law — Mines  3. 

Astley  v.  Weldon  (2  Bos.  <fe  P.  346)  considered. 
See  Penalty  3. 

Attorney-General  v.  Sidney  Sussex  College  (15 
W.  R.  162)  considered.    See  Charity  7,  9. 

v.  Swansea  Improvements  and  Tramway 

Company  (48  Law  J.  Rep.  Chanc.  72)  disap- 
proved.   See  Practice — Staying  Proceedings  6. 

Attree  v.  Hawe  (47  Law  J.  Rep.  Chanc.  863)  fol- 
lowed. See  Charity,  21.  Distinguished — see 
Charity  22.    Explained — see  Charity  24. 

Attwood  v.  Small  (6  CI.  &  F.  232)  considered. 
See  Specific  Performance  9. 

Auckland  v.  The  Westminster  District  Board  of 
Works  (41  Law  J.  Rep.  Chanc.  723)  considered. 
See  Metropolis  4. 

Backwell  v.  Clnld  (1  Amb.  260)  applied.  See 
Will—  Specific  Gift  3. 

Baddeley  v.  Baddeley  (48  Law  J.  Rep.  Chanc.  36) 
not  followed.    See  Trust — Declaration  1. 

Baker  v.  Baker  (6  H.L.  Cas.  616 ;  27  Law  J. 
Rep.  Chanc.  417)  distinguished.  See  Annuity  8. 

Balmforth  v.  Pledge  (35  Law  J.  Rep.  Q.B.  169) 
approved.    See  County  Court  5. 

Barrows,  in  re  (46  Law  J.  Rep.  Chanc.  725)  com- 
mented on.     See  Trade  Mark  16. 

Bartlett  v.  Rees  (40  Law  J.  Rep.  Chanc.  599) 
followed.    See  Mortgage — Foreclosure  21. 

Bastow  &  Co.,  in  re  (36  Law  J.  Rep.  Chanc.  899), 
questioned.     See  Company— Winding-up  22. 

Beckett  v.  Howe  (39  Law  J.  Rep.  Prob.  &  M.  1) 
dissented  from.    See  Probate  —Execution  1. 

_  v.  Midland  Railway  Company  (Law  Rep. 
3  C.P.  82)  approved.  See  Scotch  Law — Rail- 
way Company  2. 

Bedford,  Duke  of,  v.  Trustees  of  British  Museum 
(2  Myl.  A  K.  552  ;  2  Law  J.  Rep.  Chaic.  120) 
applied.    See  Covenant  1. 
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Beeston  v.  Beeston  (45  Law  J.  Rep.  Exoh.  230) 
approved.     See  Gaming  5. 

Beevor  v.  Luck  (36  Law  J.  Rep.  Ghano.  865) 
questioned.    See  Mortgage— Consolidation  2. 

Begg  v.  Jack  (3  Court  Sees.  Cas.  4th  series,  35) 
approved.    See  Scotch  Law — Public  Right  2. 

Belaney  v.  French  (43  Law  J.  Rep.  Chanc.  312) 
considered.     See  Solicitor  24. 

Belcher  v.  Smith  (9  Bing.  82;  1  Law  *  J.  Rep. 
C.P.  167)  distinguished.    See  Interpleader  4. 

Bengough  v.  Walker  (15  Ves.  507)  considered. 
See  Portion  4. 

Berne  v.  Howitt  (39  Law  J.  Rep.  Chanc.  119) 
overruled.     See  Solicitor  40,  41. 

Besant  v.  Wood  (Law  Rep.  12  Ch.  D.  605)  com- 
mented on.    See  Husband  and  Wife  10. 

Besley  v.  Besley  (Law  Rep.  9  Ch.  D.  103)  dis- 
sented from.    See  Vendor  and  Purchaser  2. 

Beyer  v.  Adams  (26  Law  J.  Rep.  Chanc.  841) 
overruled.    See  Gaming  5. 

Biggs  v.  Head  (Sausse  &  Scully  335)  approved. 
See  Solicitor  7. 

Bignold's  Trusts,  in  re  (41  Law  J.  Rep.  Chanc. 
235),  considered.    See  Trustee  Act  2. 

Birmingham  Canal  Company  v.  Cartwright  (48 
Law  J.  Rep.  Chanc.  552)  considered.  See 
Remoteness  4. 

Birmingham  Gaslight  &c.  Company,  ex  parte 
(40  Law  J.  Rep.  Bankr.  52),  considered.  See 
Bankruptcy — Distress  1. 

Blackett  v.  Royal  Exchange  Assurance  Company 
(2  Cr.  <fc  J.  244 ;  1  Law  J.  Rep.  Exch.  101)  fol- 
lowed.   See  Insurance,  Marine,  15. 

Blackmore  v.  Edwards  (W.N.  1879,  p.  175)  con- 
sidered.   See  Practice — Amendment  2. 

Bland  v.  Ross,  The  "  Julia  "  (Lush.  231 ;  14 
Moore  P.C.  210),  approved.  See  Ship— Pilot  8. 

Blandford  v.  Blandford  (Law  Rep.  8  P.  D.  19) 
considered.    See  Scotch  Law — Divorce  1. 

Blore  v.  Sutton  (3  Mer.  237)  considered.  See 
Frauds,  Statute  of,  3. 

Borries  v.  Hutchinson  (8  Com.  B.  Rep.  N.S.  445) 
distinguished.    See  Damages  7. 

Bos  v.  Helsham  (86  Law  J.  Rep.  Exch.  20)  ap- 
proved.   See  Vendor  and  Purchaser  2. 

Boughton  v.  Boughton  (Law  Rep.  23  Ch.  D.  169) 
distinguished.     See  Solicitor  24. 

Bowyer  v.  Griffin  (39  Law  J.  Rep.  Chanc.  159) 
considered.    See  Trust — Costs  5,  6. 

Boycot  v.  Cotton  (1  Atk.  552)  distinguished.  See 
Portion  3. 

Boyes  v.  Bedale  (1  Hem.  &  M.  738 ;  33  Law  J. 
Rep.  Chanc.  283)  disapproved.  See  Legiti- 
macy 1.     Considered  :  see  Will — Children  3. 

Brackenbury  v.  Gibbons  (Law  Rep.  2  Ch.  D.  417) 
not  followed.    See  Contingent  Remainder  1. 


Brewer  v.  Jones  (10  Exoh.  Rep.  655  ;  24  Law  J. 
Rep.  Exch.  143)  overruled.     See  Slieriff  2. 

Briggs  v.  Sharp  (44  Law  J.  Rep.  Chanc.  510)  fol- 
lowed.    See  Church  and  Clergy  1. 

Brocklehurst  v.  Jessop  (7  Sim.  438,  at  p.  442) 
dictum  in,  not  followed.  See  Mortgage — 
Foreclosure  6. 

Brown  v.  Annandale  (8  CI.  &  F.  437)  considered. 
See  Patent  27. 

v.  Smith  (15  Beav.  344 ;  21  Law  J.  Rep. 


Chanc.  456)  followed.  See  Bankruptcy — Peti- 
tion 3 ;  Domicil  2. 

Bullock  v.  Corrie  (47  Law  J.  Rep.  Q.B.  352)  ap- 
proved. See  Practice — Production  of  Docu- 
ments 14. 

Bunn,  in  re;  Isaacson  v.  Webster  (Law  Rep. 
16  Ch.  D.  47)  followed.     See  Will -Vesting  4. 

Burrell,  ex  parte  (45  Law  J.  Rep.  Bankr.  68), 
distinguished.  See  Bankruptcy — Composi- 
tion 6. 

Burt,  in  the  goods  of  (40  Law  J.  Rep.  Prob.  & 
M.  26),  distinguished.  See  Probate— Grant  13. 

Busk  v.  Adlam  (44  Law  J.  Rep.  Chanc.  119)  ex- 
plained and  distinguished.  See  Will  —  Vesting  4. 


Caffarini  v.  Walker  (Ir.  Rep.  9  C.L.  431;  10 
C.L.  250)  considered.  See  Ship— Demurrage  8. 

Caledonian  Railway  Company  v.  Ogilvy  (2  Macq. 
229)  explained.  See  Scotch  Law— Railway 
Company  2. 

Calisher  v.  Bischoffsheim  (39  Law  J.  Rep.  Q.B. 
181)  questioned.  See  Bankruptcy— Proof  4  ; 
Compromise. 

Campbell  v.  Compagnie  Generate  de  Bellegarde 
(45  Law  J.  Rep.  Chanc.  386)  followed.  See 
Company — Winding-up  32. 

Cann  v.  Cann  (3  Sim.  N.S.  447)  approved.  See 
Vendor  and  Purchaser  2. 

Capell  v.  Aston  (8  Com.  B.  Rep.  1 ;  19  Law  J. 
Rep.  C.P.  28)  followed.    See  Parliament  8. 

Carrow  v.  Ferrior ;  Dunn  v.  Ferrior  (37  Law  J. 
Rep.  Chanc.  569)  not  followed.  See  Re- 
ceiver 7. 

Cassels  v.  Lamb  (12  Court  Sees.  Cas.  4th  series 
722).    See  Scotch  Law— Heritable  Property  3. 

Cawthorne  v.  Cordrey  (13  Com.  B.  Rep.  N.S. 
406 ;  32  Law  J.  Rep.  C.P.  152)  distinguished. 
See  Frauds,  Statutes  of,  9. 

Cefn  Cilcen  Mining  Company,  in  re  (38  Law  J. 
Rep.  Chanc.  78),  considered.  See  Building 
Society  7. 

Chamberlain  v.  West  End  of  London  Railway 
Company  (2  B.  <fc  8.  617)  approved.  See 
Scotch  Law — Railway  Company  2. 

Chapman  v.  Royal  Netherlands  Steamship  Com- 
pany (48  Law  J.  Rep.  Chanc.  449)  overruled. 
See  Ship — Collision  1, 


APPROVED,  DISAPPROVED,  OB  CONSIDERED. 


IX 


Chappell's  Case  (Law  Rep.  6  Chane.  902)  dis- 
tinguished.   See  Company — Shares  83. 

Clark  v.  Brown  (2  Sm.  &  G.  524)  not  followed. 
See  Will—Specific  Gift  8. 

Clark  v.  Taylor  (1  Drew.  642).    See  Charity  15. 

Clarke  v.  Hart  (6  H.L.  Cas.  633)  distinguished. 
See  Company — Shares  12. 

Clayton* s  Case  (1  Mer.  572)  applied.  See  Build- 
ing  Society  7 ;  Principal  and  Surety  1. 

Cobbett's  Trusts,  in  re  (Johns.  391 ;  29  Law  J. 
Rep.  Chano.  458)  followed.  See  Will— Sur- 
vivorship 4. 

■ 

Cobbett  v.  Woodward  (41  Law  J.  Rep.  Chane. 
656)  overruled.    See  Copyright  3. 

Cobham  v.  Dalton  (44  Law  J.  Rep.  Chano.  702) 
explained.  See  Bankruptcy — Undischarged 
Bankrupt,  3. 

Cockrill  v.  Sparkes  (1 H.  &  C.  699)  distinguished. 
See  Limitations,  Statute  of,  23. 

Collins  v.  Paddington  Vestry  (48  Law  J.  Rep. 
QJB.  385)  distinguished.  See  Practice — 
Appeal  25. 

Collins  v.  Thomas  (12  Com.  B.  Rep.  630;  22 
Law  J.  Rep.  C.P.  38).    See  Parliament  8. 

Cook  v.  Gregson  (2  Drew.  286;  23  Law  J.  Rep. 
Chane.  734)  explained.  See  Administration  40. 

Cooke  v.  Chiloott  (Law  Rep.  3  Ch.  D.  694) 
questioned.  See  Covenant  19.  Overruled — 
see  Covenant  22. 

Cooper  v.  Whittingham  (47  Law  J.  Rep.  Chano. 
759)  followed.    See  Water  Company  2. 

Cope  y.  Cope  (1  Moo.  <fe  R.  269)  discussed  and 
followed.    See  Evidence  14. 

Cork  and  Youghal  Railway  Company,  in  re  (39 
Law  J.  Rep.  Chano.  277) ,  applied.  See  Build- 
ing Society  7. 

Cothay  v.  Sydenham  (2  Bro.  C.C.  391)  discussed. 
See  Solicitor  18. 

Counsel  v.  Garvie  (Ir.  Rep.  6  CX.  74)  com- 
mented on.    See  Costs—Security  7. 

Coventry  and  Dixon's  Case  (Law  Rep.  14  Ch.  D. 
660)  commented  on.  See  Company — Director 
15. 

Coverdale  v.  Charlton  (48  Law  J.  Rep.  Q3.  128) 
applied.    See  Metropolis  17. 

Cowan's  Estate,  in  re  (49  Law  J.  Rep.  Chano. 
402),  commented  on.    See  Attachment  1. 

Cox  v.  "  Land  and  Water  "  Journal  Company  (39 
Law  J.  Rep.  Chane  152)  not  followed.  See 
Copyright  12. 

Cox  v.  Mitchell  (7  Com.  B.  Rep.  N.S.  55 ;  29  Law 
J.  Rep.  C.P.  33)  discussed.  See  Practice- 
Staying  Proceedings  8. 

Crawford,  ex  parte  (28  L.  T.  N.S.  244)  approved. 
See  Bankruptcy— Examination  3. 

Crawford  v.  Field  (2  Court  Sess.  Cas.  4th  series, 
20)  distinguished.  See  Scotch  Law— Railway 
Company  3. 

Digest,  1881-1885. 


Crawshaw  v.  Crawshaw  (49  Law  J.  Rep.  Chano. 
662)  distinguished.     See   Will—  Residuary 

at/t  4. 

Crooks  v.  Whitworth  (Law  Rep.  10  Ch.  D.  289) 
not  followed.    See  Partition  10. 

Cross's  Estate,  in  re ;  ex  parte  Flamank  (1  Sim. 
N.S.  260)  not  followed.    See  Lunatic  22. 

Crossley  v.  Tomey  (Law  Rep.  2  Ch.  D.  533) 
followed.    See  Patent  3. 

Crouch  v.  Walker  (4  De  Gex  &  J.  302)  distin- 
guished.   See  Husband  and  Wife  72. 

Croughton's  Trusts  (47  Law  J.  Rep.  Chane.  705) 
followed.    See  Husband  and  Wife  44. 

Crowther  v.  Thorley  (32  W.  R.  330)  considered. 
See  Company — Registration  2,  3. 

Cumber  v.  Wane  (1  Str.  426)  upheld.  See 
Accord  1. 

Currie  v.  Misa  (44  Law  J.  Rep.  Exch.  94)  applied. 
See  Bill  of  Exchange  3 ;  Scotch  Law— Bill  of 
Exchange  1. 


Dann,  ex  parte  (51  Law  J.  Rep.  Chano.  290) 
distinguished.  See  Bankruptcy — Act  of  Bank- 
ruptcy  2. 

Dauglish  v.  Tennent  (26  Law  J.  Rep.  Q.B.  10) 
approved.    See  Composition  Deed  2. 

Davidson  v.  Kimpton  (Law  Rep.  18  Ch.  D.  213) 
considered.    See  Will — Survivorship  4. 

Davies'  Trusts  (41  Law  J.  Rep.  Chane.  97)  con- 
sidered and  distinguished.    See  Power  7. 

Davies  v.  Humphreys  (6  Mee.  &  W.  153  ;  9  Law 
J.  Rep.  Exch.  263)  approved  and  followed. 
See  Principal  and  Surety  9. 

v.  McVeagh  (Law  Rep.  4  Ex.  D.  265).    See 

Ship— Demurrage  4. 

Davis,  ex  parte;  in  re  Russ  (45  Law  J.  Rep. 
Bankr.  61)  dissented  from.  See  Bankruptcy 
— Liquidation  1. 

Dawson  v.  Bank  of  Whitehaven  (46  Law  J.  Rep. 
Chane.  884)  distinguished.  See  Husband  arid 
Wife  25. 

Dawson  v.  Oliver  Massey  (45  Law  J.  Rep.  Chane. 
519)  distinguished.    See  Will — Condition  1. 

Day  v.  Brownrigg  (48  Law  J.  Rep.  Chane.  173) 
applied.    See  Name  3. 

De  Cosse  Brissao  v.  Rathbone  (6  Hurl.  A  N.  301 ; 
30  Law  J.  Rep.  Exch.  238)  followed.  See 
Factor  2. 

De  la  Chaumette,  in  re  (9  B.  <fe  C.  208),  explained. 
See  Scotch  Law — Bill  of  Exchange  1. 

De  la  Viesoa  v.  Lubbock  (10  Sim.  629)  followed. 
See  Administrator  20. 

Denston  v.  Ashton  (38  Law  J.  Rep.  Q.B.  254). 
See  Costs—Security  6. 

Dent  v.  Dent  (34  Law  J.  Rep.  P.,  M.  &  A.  118 ; 

4   Sw.  &  Tr.  106)  considered.      See   Scotch 
Law — Divorce  1. 

a 
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Dillon,  Lord,  v.  Alvares  (4  Yes.  357)  explained. 
See  Practice— Staying  Proceedings  8. 

Dillon  y.  Cunningham  (Law  Rep.  8  Exch.  23) 
distinguished.    See  Husband  and  Wife  3. 

Doe  v.  Brindley  (12  Moo.  C.P.  37)  questioned. 
See  Building  Contract  2. 

Doe  d.  Bloomfield  v.  Eyre  (5  Com.  B.  Bep.  713 ; 
18  Law  J.  Bep.  C.P.  284)  discussed.  See  Will 
— Vesting  7. 

Doe  v.  Withers  (2  B.  &  Ad.  896 ;  1  Law  J.  Bep. 
KJJ.  38)  questioned.    See  Power  27. 

Down  v.  Hailing  (4  B.  A  C.  330)  explained.  See 
Banker  2. 

Dowse,  The  (39  Law  J.  Bep.  Adm.  46),  followed, 
and  approved.    See  County  Court  12. 

Dudson's  Contract,  in  re  (47  Law  J.  Bep.  Chano. 
632),  applied.  See  Fines  and  Recoveries  Act  2. 

Durant  v.  Durant  (1  Hagg.  Ecc.  761)  considered/ 
See  Scotch  Law — Divorce  1. 


Eade  v.  Jacob  (47  Law  J.  Bep.  Exch.  74)  ex- 
plained.   See  Practice — Interrogatories  4. 

Early,  ex  parte  (Law  Bep.  13  Ch.  D.  300)  fol- 
lowed.   See  Bankruptcy — Liquidation!. 

East  Botallack  Consolidated  Mining  Company, 
in  re  (34  Beav.  82),  disapproved  of.  See  Com- 
pany—  Winding-up  85. 

Eastwood  v.  Millar  (43  Law  J.  Bep.  M.C.  139) 
distinguished.    See  Gaming  9. 

Edmondson,  in  re ;  Beg.  v.  Leeds  and  Brad- 
ford Railway  Company  (17  Q.B.  Bep.  67 ;  21 
Law  J.  Bep.  M.C.  198)  overruled.  See  Lands 
Clauses  Act — Compensation  5. 

Edwards  v.  West  (47  Law  J.  Bep.  Chanc.  463) 
approved.    See  Option  1. 

"Ella  A.  Clark,"  The  (Br.  &  L.  32),  overruled. 
See  Ship— Necessaries  3. 

Elmslie  v.  Boursier  (39  Law  J.  Bep.  Chanc.  328) 
followed.    See  Patent  7. 


"Emma,"  The  (2  W.  Bobins.  315),  overruled. 
See  Ship — Salvage  5. 

Empire  Assurance  Corporation,  in  re  (17  Law 
Times  N.S.  488),  discussed.  See  Company — 
Winding-up  87. 

England  v.  Marsden  (35  Law  J.  Bep.  C.P.  259) 
not  followed.    See  Indemnity. 

Enohin  v.  Wylie  (31  Law  J.  Bep.  Chanc.  402 ; 
10  H.L.  Cas.  1),  dicta  of  Lord  Westbury  in, 
disapproved.  See  Administration,  30 ;  Scotch 
Law — Jurisdiction. 

Erlanger  v.  New  Sombrero  Phosphate  Company 
(48  Law  J.  Bep.  Chano.  78)  discussed.  See 
Principal  and  Agent  5. 

Esdaile  v.  Viser  (Law  Bep.  13  Ch.  D.  421)  com- 
mented on.    See  Arrest  8. 

ME.  U."  The  (1  Spink.  63),  considered.  See 
Ship — Salvage  8. 


Evans  v.  Walker  (Law  Bep.  8  Ch.  D.  214)  dis- 
approved.   See  Annuity  5. 

Everitt  v.  Everitt  (39  Law  J.  Bep.  Chanc.  777) 
followed.    See  Settlement  27 ;  Trust—Costs  1. 

Ewer  v.  Heydon  (2  Cro.  Eli*.  476,  658)  applied. 
See  Will-  Specific  Gift  4. 


Fairbrother  v.  Gibson  (1  De  Oex,  F.  &  J.  803) 
distinguished.   See  Vendor  and  Purchaser  42. 

Farrow  v.  Anstioe  (Law  Bep.  18  Ch.  D.  58)  fol- 
lowed.   See  Practice— Appeal  17. 

Ferguson  v.  Gibson  (41  Law  J.  Bep.  Chano.  640) 
explained.    See  Administration  41 

Ferrier  v.  Jay  (39  Law  J.  Bep.  Chano.  121)  ex- 
plained and  distinguished.  See  Will — Vest- 
ing 4. 

Finnegan  v.  Jones  (44  Law  J.  Bep.  Chanc.  185) 
followed.    See  Patent  3. 

Fisk  v.  Attorney-General  (Law  Bep.  4  Eq.  521) 
followed.    See  Charity  15. 

Flamank,  ex  parte  (1  Sim. N.S.  260),  not  followed. 
See  Lunatic  22. 

Foligno  v.  Martin  (16  Beav.  586 ;  22  Law  J.  Bep. 
Chano.  502)  followed.  See  Specific  Per- 
formance 3. 

Foster,  in  re  (48  Law  J.  Bep.  Bankr.  32),  not  ap- 
proved.   See  Costs — Taxation  19. 

v.  Great  Western  Railway  Company  (51  Law 

J.  Bep.  QJJ.  233)  distinguished.    Bee  Partner- 
ship 1. 

Foulkes  v.  Metropolitan  Railway  Company  (49 
Law  J.  Bep.  C.P.  361)  considered.  See  Carrier  7. 

Fourth  City  Mutual  Building  Society  v.  Williams 
(49  Law  J.  Bep.  Chano.  245)  considered.  See 
Building  Society  19. 

Fox's  Case  (Law  Bep.  5  Eq.  118)  observed  upon. 
See  Company — Prospectus  6. 

Fox  v.  Fox  (Law  Bep.  19  Eq.  286)  distinguished. 
See  Will—  Vesting  2. 

"Franconia,"  The  (46  Law  J.  Bep.  P.,  D.  A  A. 
38),  overruled.  See  Admiralty— Jurisdiction  1. 

"  Freedom,"  The  (38  Law  J.  Bep.  Adm.  25),  ob- 
served upon.  See  Ship — Bill  of  Lading  5. 

Freeman  v.  Cook  (2  Exch.  Bep.  654)  approved  of. 
See  Scotch  Law — Bill  of  Exchange  3. 

French  v.  Chichester  (2  Vera.  568 ;  3  Bro.  P.C. 
2nd  ed.  p.  16)  discussed  and  explained.  See 
Administration  48 

Frith  v.  Forbes  (4  De  Gex,  F.  *  J.  409 ;  32  Law 
J.  Bep.  Chanc.  10)  considered.  See  Bill  of 
Exchange  11, 12. 

Fryer's  Settlement,  in  re  (46  Law  J.  Bep.  Chanc. 
96),  disapproved.    See  Lands  Clauses  Act  35. 

Fulton  v.  Andrew  (44  Law  J.  Bep.  Prob.  &  M. 
17)  followed.    See  Probate— Grant  17. 


APPROVED,  DISAPPROVED,  OR  CONSIDERED. 


Fordoonjee'fl  Case;  in  re  East  India  Cotton 
Agency  (Law  ifep.  8  Ch.  D.  264)  explained. 
See  Bankruptcy— Proof  6 ;  Company—  Wind- 
ing-up 4. 

Gambier  v.  Overseers  of  Lydford  (23  Law  J.  Rep. 
M.C.  69)  followed.    See  Poor  Rate  4. 

Garland,  ex  parte  (10  Ves.  jun.  110),  followed. 
See  Scotch  Law—Trustee. 

Geils  v.  Geils  (17  Ct.  Sess.  Cas.  2nd  series,  107) 
considered.    See  Scotch  Law— Marriage  3. 

General  Credit  and  Discount  Company  v.  Glegg 
(62  Law  J.  Rep.  Chanc.  297)  followed.  See 
Mortgage— Foreclosure  21. 

General  Steam  Navigation  Company  v.  Guillon 
(11  Mee.  &  W.  877  ;  13  Law  J.  Rep.  Exch.  168, 
at  p.  176).  Dictum  of  Parke,  B.,  dissented 
from.     See  Factor  2. 

Gibbons  v.  Buckland  (1  Hurl.  <fe  C.  736 ;  32  Law 
J.  Rep.  Exch.  156)  followed.  See  Landlord 
and  Tenant — Holding  over  1. 

Gilbertson  v.  Richards  (5  Hurl.  &  N.  453 ;  29 
Law  J.  Rep.  Exch.  213)  considered.  See  Re- 
moteness 4. 

Ginesi  v.  Cooper  (49  Law  J.  Rep.  Chanc.  601). 
See  Goodwill  2. 

Glossop  v.  Heston  and  Isleworth  Local  Board 
(49  Law  J.  Rep.  Chanc.  89)  explained.  See 
Nuisance  9. 

Goodman's  Trusts,  in  re  (50  Law  J.  Rep.  Chanc. 
426)  considered.    See  Will— Children  8. 

Gordon  v.  Grant  (13  Ct.  Sess.  Cas.  2nd  series,  1) 
considered.    See  Scotch  Law— Marriage  3. 

Gothenburg  Commercial  Company,  in  re  (29  W.R. 
368)  followed.    See  BUI  of  Exchange  10. 

Graham  v.  Chapman  (12  Com.  B.  Rep.  85 ;  21 
Law  J.  Rep.  C.P.  173)  overruled.  See  Bank- 
ruptcy— Act  of  Bankruptcy  1. 

Grant  v.  Grant  (39  Law  J.  Rep.  C.P.  140 ;  ibid. 
Exch.  272)  disapproved  of.  See  Will— Class  9. 

Gray  v.  Mathias  (5  Ves.  286)  observed  on.  See 
Bond. 

Great  Australian  Gold  Mining  Company  v. 
Martin  (46  Law  J.  Rep.  Chanc.  289)  overruled. 
See  Practice — Service  11. 

Great  Western  Railway  Company  v.  Bishop 
(41  Law  J.  Rep.  M.C.  120)  explained.  See 
Nuisance  1. 

Greenock  and  Wemyss  Bay  Railway  Company  v 
Caledonian  Railway  Company  (3  Nev.  &  M 
145)  followed.  See  Railway  Company  33. 

Gregory  v.  Williams  (3  Mer.  582)  explained. 
See  Company — Promoter  1. 

Gregson  v.  Watson  (34  Law  Times  N.S.  143) 
distinguished.    See  Master  and  Servant,  25. 

Gobble  v.  Buchanan  (18  Com.  B.  Rep.  691 ;  26 
Law  J.  Rep.  C.P.  24)  not  followed.  See  Costs 
— Apportionment  8. 


Griffenhoofe  v.  Daubuz  (25  Law  J.  Rep.  QJ3. 
237)  explained.    See  Indemnity. 

Griffin,  ex  parte ;  in  re  Adams  (48  Law  J.  Rep. 
Bankr.  107)  approved.  See  Bankruptcy — 
Trustee  1. 

Griffiths  v.  Gale  (12  Sim.  354 ;  13  Law  J.  Rep. 
Chanc.  286)  approved.    See  Power  11. 

Gully  v.  Davis  (39  Law  J.  Rep.  Chanc.  684)  con- 
sidered.    See  Will — Specific  Gift  13. 

Gwillim  v.  Gwillim  (3  Sw.  &  Tr.  200)  dissented 
from.    See  Probate — Execution  1. 

Hackett  v.  Baiss  (45  Law  J.  Rep.  Chanc.  13  ; 
Law  Rep.  20  Eq.  494)  considered.    See  Light  1. 

Halliday  v.  Harris  (43  Law  J.  Rep.  C.P.  350)  ex- 
plained.   See  Bankruptcy — Jurisdiction  3. 

Hamer  v.  Giles  (48  Law  J.  Rep.  Chanc.  508)  ex- 
plained.   See  Solicitor  35. 

Hamilton  v.  Wright  (9  CI.  &  F.  Ill)  followed. 
See  Trust— Breach  13. 

Hammick  v.  White  (11  Com.  B.  Rep.  N.S.  588 ; 
31  Law  J.  Rep.  C.P.  129)  confirmed.  See 
Negligence  3. 

Hampson  v.  Fellows  (37  Law  J.  Rep.  Chanc. 
694)  questioned.  See  Mortgage  —  Attorn- 
ment 2. 

Harford's  Trusts,  in  re  (Law  Rep.  13  Ch.  D.  135) 
not  followed.    See  Trustee  Act  5. 

Harper  v.  Sorimgeour  (Law  Rep.  5  C.P.  D.  366) 
not  followed.    See  Arrest  8. 

Harrington  v.  Lawrence  (noted  at  11  Sim.  p.  138) 
followed.    See  Settlement  17. 

Harris,  in  re;  Jacson  v.  Governors  of  Queen 
Anne's  Bounty  (49  Law  J.  Rep.  Chanc.  607) 
followed.    See  Charity  21. 

Harrison  v.  Round  (2  De  Gex,  M.  &  G.  190 ;  22 
Law  J.  Rep.  Chanc.  322)  applied  and  followed. 
See  Power  28. 

Hartley,  in  re  (30  Beav.  620),  considered  and  ex- 
plained.   See  Costs — Taxation  37. 

v.  Hudson  (48  Law  J.  Rep.  C.P.  751).    See 

Covenant  14. 

Hawkins  v.  Chappel  (1  Atk.  621)  followed.  See 
Church  and  Clergy  1. 

Haywood  v.  Brunswick  Benefit  Building  Society 
(51  Law  J.  Rep.  Q.B.  73)  approved.  See 
Remoteness  4. 

Heald  v.  Eenworthy  (10  Exch.  Rep.  745)  con- 
sidered.   See  Principal  and  Agent  12. 

Hedley  v.  Bates  (49  Law  J.  Rep.  Chanc.  170) 
explained.    See  Trespass  3. 

Hemming,  ex  parte ;  in  re  Chatterton  (49  Law  J. 
Rep.  Bankr.  17)  explained.  See  Bankruptcy- 
Undischarged  Bankrupt  3. 

Henderson  v.  Nimmo  (2  Ct.  Sess.  Cas.  4th 
series  869)  considered.  See  Scotch  Law — 
Railway  Company  3. 
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Henty  v.  Schroeder  (48  Law  J.  Rep.  Chanc.  792) 
explained.    See  Specific  Performance  3. 

Higginson  v.  Hall  (Law  Hep.  10  Ch.  D.  235)  dis- 
sented from.  See  Practice — Production  of 
Documents  1. 

Hill,  ex  parte ;  in  re  Roberts  (46  Law  J.  Rep. 
Bankr.  116)  considered.  See  Bankruptcy — 
Distress  1. 

Hill's  Case  (39  Law  J.  Rep.  Chanc.  629)  con- 
sidered.   See  Building  Society  12. 

Hinchinbroke,  Lord,  v.  Seymour  (1  Bro.  C.C.  395) 
considered.     See  Portion  1. 

Hinde  v.  Whitmore  (2  Kay  A  J.  458)  considered. 
See  Practice — Next  Friend  2. 

Hirst  v.  Tolson  (2  Mac.  A  G.  134 ;  19  Law  J. 
Rep.  Chanc.  441)  not  followed.  See  Solici- 
tor 1. 

Hoare  v.  Rennie  (5  Hurl.  A  N.  19 ;  29  Law  J. 
Rep.  Exch.  73)  approved.  See  Sale  of  Goods  5. 

Hobbs  v.  The  London  and  South-Western  Rail- 
way Company  (44  Law  J.  Rep.  Q.B.  49)  ques- 
tioned.   See  Damages  5. 

Hodsoll  y.  Baxter  (28  Law  J.  Rep.  Q.B.  61)  fol- 
lowed.   See  Practice — Judgment  8. 

Hogg  v.  Jones  (32  Beav.  45;  32  Law  J.  Rep. 
Chanc.  361)  distinguished.    See  Heirlooms  3. 

Holmes  v.  Buckley  (1  Eq.  Cas.  Abr.  27)  dis- 
cussed.   See  Covenant  22. 

—  v.  Holmes  (1  Bro.  C.C.  555)  considered. 
See  Portion  4. 

Holroyd  v.  Marshall  (10  H.L.  Cas.  191)  dis- 
tinguished.   See  Bill  of  Sale  2. 

Home  Investment  Society,  in  re  (Law  Rep.  14 
Ch.  D.  167),  considered.  See  Company — 
Winding-up  16. 

Hopkinson  v.  Rolt  (9  H.L.  Cas.  514  ;  54  Law  J. 
Rep.  Chanc.  468)  applied.  See  Company — 
Shares  17  ;  Mortgage — Equitable  Mortgage  1. 

Horbury  Bridge  Carriage  Company,  in  re  (48  Law 
J.  Rep.  Chanc.  341)  dissented  from.  See  Com- 
pany— Meetings  3. 

Horton  v.  Bott  (2  Hurl.  A  N.  249 ;  26  Law  J. 
Rep.  Exch.  267)  approved.  See  Practice — 
Interrogatories  10. 

Hoskins's  Trusts  (46  Law  J.  Rep.  Chanc.  817) 
disapproved  of.    See  Practice — Appeal  17. 

Houldsworth  v.  City  of  Glasgow  Bank  (Law  Rep. 
5  App.  Cas.  817)  distinguished.  See  Com- 
pany— Winding-up  50. 

Hudson  v.  Ede  (37  Law  J.  Rep.  Q.B.  166)  dis- 
tinguished.   See  Ship — Demurrage  6. 

— —  v.  Parker  (3  Robert.  25)  approved.  See 
Probate — Execution  1. 

Hughes  v.  Pritchard  (46  Law  J.  Rep.  Chanc.  840) 
distinguished.    See  Will — Residuary  Gift  9. 

Humble  v.  Shore  (7  Hare  247;  1  Hem.  A  M. 
550n)  followed.  See  Will — Residuary  Gift  4. 
Distinguished :  see  Will — Residuary  Gift  5. 


Hunt  y.  Hunt  (4  De  Gex,  F.  A  J.  221 ;  31  Law 
J.  Rep.  Chanc.  161)  commented  on.  See 
Husband  and  Wife  10. 

v.  Wimbledon  Local  Board  (48  Law  J.  Rep. 

C.P.  207)  approved.   See  Public  Health  Act  9. 

Hunter  v.  Nockolds  (1  Mac.  A  G.  640,  651; 
1  Hall  A  Tw.  644 ;  19  Law  J.  Rep.  Chanc. 
177)  explained.  See  Limitations,  Statute 
of,  12. 

Hutchins  v.  Hutchins  (1  Hogan)  approved.  See 
Solicitor  7. 

Hutchinson  v.  Copestake  (9  Com.  B.  Rep.  N.S. 
863)  considered.    See  Light  3. 

v.  National  Loan  Assurance  Company  (7 

Court  Sess.  Cas.  2nd  series  467)  not  approved 
of.     See  Insurance,  Life,  8. 

Irvine  v.  Watson  (49  Law  J.  Rep.  Q.B.  531) 
considered.    See  Principal  and  Agent  12. 


Jackson,  ex  parte  (Law  Rep.  14  Ch.  D.  725),  con- 
sidered.   See  Mortgage — Attornment  5. 

Jacques  v.  Millar  (47  Law  J.  Rep.  Chanc.  544) 
overruled.    See  Frauds,  Statute  of,  3. 

Jarman's  Estate,  in  re ;  Leavers  v.  Clayton  (47 
Law  J.  Rep.  Chanc.  675)  followed.  See 
Charity  26. 

Jeffries  v.  Alexander  (8  H.L.  Cas.  594  ;  31  Law 
J.  Rep.  Chanc.  9)  distinguished.  See  Charity  17. 

Jewis  v.  Lawrence  (Law  Rep.  8  Eq.  345)  ex- 
plained.   See  Executor  7. 

Jolly  v.  Rees  (15  Com.  B.  Rep.  N.S.  628 ;  33  Law 
J.  Rep.  C.P.  177)  followed.  See  Husband  and 
Wife  31. 

Jones  v.  Chennell  (47  Law  J.  Rep.  Chanc.  583) 
applied.  See  Partnership  1 ;  Practice  — 
Appeal  5. 

v.  Green  (37  Law  J.  Rep.  Chanc.  603)  ob- 
served upon.     See  Will—  Specific  Gift  1. 

v.  Monte  Video  Gas  Company  (49  Law  J. 

Rep.  Q.B.  627)  followed.     See  Practice— Pro- 
duction of  Documents  5. 

v.  Thompson  (27  Law  J.  Rep.  Q.B.  234) 

followed.    See  Attachment  1. 

Kay  v.  Oxley  (44  Law  J.  Rep.  Q.B.  210)  followed. 
See  Way  2. 

Eemble  v.  Farren  (6  Bing.  141).    See  Penalty  3. 

Kendall  v.  Hamilton  (48  Law  J.  Rep.  C.P.  705) 
followed.    See  Administration  1. 

Kennard  v.  Kennard  (42  Law  J.  Rep.  Chanc. 
280)  observed  upon:    See  Power  16. 

Kensey  v.  Langham  (Ca.  t.  Talb.  143)  considered. 
See  Conveyance  3. 

"  Khedive,"  The  (Law  Rep.  5  App.  Cas.  876),  ex- 
plained.   See  Ship — Collision  21. 


APPBOVED,  DISAPPROVED,  OB  CONSIDERED. 
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Kibble  v.  Gough  (38  Law  Times  N.S.  206)  fol- 
lowed.   See  Sale  of  Goods  3. 

Kilner,  ez  parte;  in  re  Barker  (Law  Bep.  13 
Ch.  D.  245)  distinguished.  See  Bankruptcy — 
Act  of  Bankruptcy  1. 

Kingston's,  Duohess  of,  Case  (2  Sm.  L.C.  803) 
applied.    See  Estoppel  8. 

Kitto  v.  Luke  (28  WJt.  411)  followed.  See  Ad- 
ministration 7. 

Knapp  v.  Williams  (4  Ves.  430w)  followed.  See 
Charity  22. 

Labouchere  v.  Dawson  (41  Law  J.  Bep.  Chano. 
427)  considered.    See  Goodwill  3,  4. 

Laing  v.'Beed  (39  Law  J.  Rep.  Chanc.  1)  con- 
sidered.   See  Building  Society  12. 

Lamb  v.  Walker  (47  Law  J.  Bep.  QJJ.  451)  over- 
ruled.   See  Limitations,  Statute  of  21. 

Landore  Siemens  Steel  Company  (Law  Bep.  10 
Ch.  D.  489)  not  followed.  See  Company — 
Winding-up  78. 

Latham  v.  Latham  (2  Sw.  &  Tr.  299)  overruled. 
See  Divorce — Alimony  3. 

Large's  Case  (2  Leon.  82, 182)  considered.  See 
WUlr-Condition  5. 

Lawes  v.  Bennett  (1  Cox  167)  considered.  See 
Option  1. 

Lechmere  and  Lloyd,  in  re  (Law  Bep.  18  Ch.  D. 
524)  followed.    See  Contingent  Remainder  1. 

Lennon  v.  Napper  (2  Sch.  &  Lef .  682)  considered, 
and  not  followed.  See  Landlord  and  Tenant 
— Lease  7. 

Leslie  v.  Fitzpatrick  (47  Law  J.  Bep.  M.C.  22) 
questioned.     See  Apprentice  2. 

Lewis  v.  Preke  (2  Ves.  jun.  507)  distinguished. 
See  Portion  3. 

Leyland  v.  Illingworth  (2  De  Gex  A  J.  248 ;  29 
Law  J.  Bep.  Chanc.  611)  distinguished.  See 
Vendor  and  Purchaser  42. 

Life  Association  of  Scotland  v.  Foster  (11  Court 
Seas.  Cas.  2nd  series,  351)  distinguished.  See 
Insurance,  Life,  8. 

Little's  Case  (Law  Bep.  8  Ch.  D.  806)  explained. 
See  Practice — Appeal  33. 

Loane  v.  Casey  (2  Wm.  Black.  965)  applied.  See 
Executor  16. 

Loflfus  v.  Maw  (8  Giff.  592 ;  32  Law  J.  Bep. 
Chanc.  49)  disapproved.  See  Frauds,  Sta- 
tute of  7. 

Lightfoot  v.Burstall  (1  Hem.  AM. 546)  followed. 
See  Will— Residuary  Gift  4. 

Linton  v.  Linton  (46  Law  J.  Bep.  Chanc.  164) 
considered.    See  Practice — Pleading  6. 

Lloyd  v.  Banks  (37  Law  J.  Bep.  Chanc.  881) 
considered.    See  Mortgage — Priority  11. 

Lockett  v.  Carey  (10  Jur.  N.S.  144)  not  followed. 
See  Practice— Production  of  Documents  22. 


Lohre  v.  Aitohison  (47  Law  J.  Bep.  QJ?.  534) 
considered.    See  Will — Condition  5. 

Lolley's  Case  (Buss.  &  B.  237  ;  2  CI.  &  F.  567) 
explained.    See  Divorce — Foreign  Divorce. 

London  Cotton  Company,  in  re  (35  Law  J.  Bep. 
Chanc.  425),  questioned.  See  Company — 
Winding-up  22. 

Longbottom  v.  Berry  (39  Law  J.  Hep.  Q.B.  37) 
approved.    Bill  of  Sale  41. 

Lovat,  Lord,  v.  Duchess  of  Leeds  (2  Dr.  &  S.  62 ; 
31  Law  J.  Bep.  Chanc.  503)  followed.  See 
Annuity  1. 

Lovering,  ex  parte ;  in  re  Peacock  (43  Law  J. 
Bep.  Bankr.  58 ;  Law  Bep.  17  Eq.  452)  dis- 
tinguished.    See  SJicriffd. 

Lowe  v.  Thomas  (5  De  Gex,  M.  &  G.  315 ;  23 
Law  J.  Bep.  Chanc.  616)  distinguished.  See 
Will— Residuary  Gift  1. 

Lowenthal,  ex  parte  (43  Law  J.  Bep.  Bankr.  132) 
followed.     See  Bill  of  Sale  26. 

Lucas  v.  Smith  (Law  Bep.  18  Ch.  D.  531)  dis- 
sented from.     See  Election  3. 

Lumley  v.  Gye  (2  E.  A  B.  216 ;  22  Law  J.  Bep. 
Q.B.  463)  followed.  See  Master  and  Ser- 
vant 1. 

Lynch,  in  re ;  ex  parte  Lynch  (45  Law  J.  Bep. 
Bankr.  48)  overruled.    See  Infant  1. 

McAndrew  v.  Barker  (Law  Bep.  7  Ch.  D.  707) 
explained.   See  Practice — Appeal  33. 

McCabe,  in  the  goods  of  (42  Law  J.  Bep.  Prob.  & 
M.  79),  followed.    See  Probate— Grant  1. 

McCarthy  v.  Decaix  (2  Buss.  &  M.  614  ;  2  CI.  & 
F.  568)  overruled.  See  Divorce — Foreign 
Divorce. 

Macdonald  v.  Union  Bank  (2  Court  Sess.  Cas. 
3rd  series,  963)  approved.  See  Scotch  Law — 
Bill  of  Exchange  1 ;  Mairiagc  3. 

Macnair  v.  Cathcart  (Morr.  Die.  12,  832)  ap- 
proved.    See  Scotch  Law — Public  Right  2. 

Madeline  Smith,  in  re  (2  Irving's  Justiciary, 
Bep.  653),  considered.  See  Scotch  Law — 
Marriage  3. 

Maden  v.  Taylor  (45  Law  J.  Bep.  Chanc.  569) 
considered.    See  Will — Survivorship  4,  5. 

Mcintosh  v.  Sinclair  (Ir.  Bep.  11  C.L.  456)  con- 
sidered.   See  Ship — Demurrage  8. 

Macleay,  in  re  (44  Law  J.  Bep.  Chanc.  441),  con- 
sidered.   See  Will — Condition  5. 

Magee  v.  Lavell  (43  Law  J.  Bep.  C.P.  1)  con- 
sidered.    See  Penalty  3. 

Main  waring' s  Settlement,  in  re  (Law  Bep.  2  Eq. 
487),  considered.     See  Settlement  5,  9. 

Malcolm  v.  Charlesworth  (1  Kay,  63)  followed. 
See  Mortgage — Priority  11. 

Malcolm  v.  Hodgkinson  (Law  Bep.  8  Q.B.  209) 
followed.    See  Company — Winding-up  18. 
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Malton  Board  of  Health  ▼.  Malton  Manure  Com- 
pany (49  Law  J.  Bep.  M.C.  90)  followed.  See 
Nuisance  1. 

Malison  v.  Thacker  (47  Law  J.  Bep.  Chanc.  312) 
dissented  from.  See  Vendor  and  Purchaser  2. 

Marsh  t.  Attorney-General  (2  Jo.  ft  H.  61 ;  30 
Law  J.  Bep.  Chanc.  233)  questioned.  See 
Charity  24. 

Marshall  v.  Marshall  (48  Law  J.  Bep.  P.,  D.  A  A. 
49)  approved.  See  Divorce — Restitution  of 
Conjugal  Rights  2. 

v.  Smith  (42  Law  J.  Bep.  M.C.  108)  dis- 
tinguished.   See  Public  Health  Act  IS. 

Mason,  in  re ;  Mason  v.  Robinson  (47  Law  J. 
Bep.  Chanc.  660)  followed.     See  Annuity  8. 

Mathews  v.  Paul  (3  Swanst.  328)  observed  upon. 
See  Settlement  15. 

Maude  v.'  Lowley  (43  Law  J.  Bep.  C.P.  103) 
followed.     See  Municipal  Corporation  8. 

May  v.  Hook  (Butler's  note  to  Co.  Litt.  246a) 
considered.    See  Husband  and  Wife  26. 

Mayberry  v.  Mansfield  (9  Q.B.  Bep.  754 ;  16  Law 
J.  Bep.  Q.B.  102)  followed.    See  Sheriff  2. 

Megson  v.  Hindle  (Law  Bep.  15  Ch.  D.  198)  dis- 
tinguished.    See  Will — Children  2. 

Mellor's  Trusts,  in  re  (47  Law  J.  Bep.  Chanc. 
246),  dissented  from.  See  Husband  and 
Wife  34. 

Mercer's  Company,  ex  parte  (48  Law  J.  Bep. 
Chanc.  384),  followed.  See  Costs— Compulsory 
Purchase  1. 

Messenger,  in  re ;  ex  parte  Calvert  (45  Law  J. 
Bep.  Bankr.  134)  disapproved.  See  Solicitor  27. 

Metropolitan  Board  of  Works  v.  McCarthy 
(Law  Bep.  7  H.L.  243)  applied.  See  Scotch 
Law — Railway  Company  2. 

Meyrick's  Charity,  in  re  (24  Law  J.  Bep.  Chanc. 
669;  1  Jur.  N.S.  438),  considered.  See 
Charity  7. 

Milltown,  Lord,  v.  Stuart  (8  Sim.  34).  See 
Practice — Appearance  2. 

Moase  v.  White  (Law  Bep.  3  Ch.  D.  673)  con- 
sidered.   See  Will-Specific  Gift  13. 

Montagu  v.  Lord  Inchiquin  (23  W.B.  592)  dis- 
tinguished.   See  Heirlooms  4. 

Moore  v.  Moore  (29  Beav.  496)  distinguished. 
See  Will— Specific  Gift  8. 

Morland  v.  Cook  (37  Law  J.  Bep.  Chanc.  825) 
explained.    See  Covenant  22. 

Morris  v.  Davis  (3  Car.  &  P.  218)  discussed  and 
followed.    See  Evidence  14. 

Morton  v.  Woods  (9  B.  &  S.  632,  650;  37  Law  J. 
Bep.  Q.B.  242 ;  38  Law  J.  Bep.  Q.B.  81)  con- 
sidered.   See  Mortgage — Attornment  4,  6. 

Mudford's  Case  (49  Law  J.  Bep.  Chanc.  452)  fol- 
lowed.   See  Company — Winding-up  50,  68. 


Mulliner  v.  Midland  Bailway  Company  (48  Law 
J.  Bep.  Chanc  258)  distinguished.  See  Lands 
Clauses  Act,  46. 

Mundy  v.  Earl  Howe  (4  Bro.  C.C.  223)  con- 
sidered.   See  Infant  20. 

Murray  v.  Walter  (Cr.  <fe  Ph.  114)  followed.  See 
Practice — Production  of  Documents  9. 

Mutton,  ex  parte  (Law  Bep.  14  Eq.  178)  not 
followed.    See  Bill  of  Sale  34. 

Mytton  v.  Midland  Bailway  Company  (4  Hurl. 
&  N.  615 ;  28  Law  J.  Bep.  Exch.  385)  con- 
sidered.   See  Carrier  7. 

Nanson  v.  Gordon  (45  Law  J.  Bep.  Bankr.  89) 
followed.     See  Bankruptcy — Proof  10. 

National  Mercantile  Bank,  ex  parte;  in  re 
Haynes  (49  Law  J.  Bep.  Bankr.  62)  distin- 
guished.    See  Bill  of  Sale  10,  11. 

Neilson  v.  Monro  (27  W.B.  936)  followed.  See 
Will— Substitution  4. 

Nevill  v.  Boddam  (28  Beav.  554 ;  29  Law  J.  Bep. 
Chanc.  738)  followed.  See  Will^Survivor- 
ship  4. 

Newman,  in  re  (46  Law  J.  Bep.  Bankr.  57)  con- 
sidered.    See  Penalty  3. 

Newton  v.  Harland  (1  Man.  &  Gr.  644 ;  1  Sc.  N.B. 
474)  followed.  See  Landlord  and  Tenant — 
Entry  1. 

Niboyet  v.  Niboyet  (48  Law  J.  Bep.  P.,D.  A  A.  1) 
questioned.    See  Divorce — Foreign  Divorce. 

Norton  v.  London  and  North- Western  Bailway 
Company  (47  Law  J.  Bep.  Chanc.  859)  con- 
sidered.   See  Railway  Company  17. 

Oates  d.  Markham  v.  Cooke  (3  Burr.  1684)  fol- 
lowed.   See  Administration  33. 

O'Connell's  Case  (11  CI.  &  F.  155)  considered. 
See  Church  and  Clergy  11. 

Oliver  v.  Oliver  (48  Law  J.  Bep.  Chanc.  630) 
dissented  from.    See  Trust — Executory  1. 

Oram  v.  Breary  (46  Law  J.  Bep.  Exch.  481) 
overruled.    See  Salford  Hundred  Court. 

Palin  v.  Hills  (1  Myl.  &  E.  470)  overruled.  See 
Will— Substitution  3. 

Palmer  v.  Jones  (43  Law  J.  Bep.  Chanc.  349) 
followed.    See  Administration  7. 

v.  Temple  (9  Ad.  &  E.  508)  distinguished. 


See  Vendor  and  Purchaser  22. 

Parana,  The  (45  Law  J.  Bep.  P.,  D.  <fe  A.  108) 
followed.     See  Damages  6. 

Parker  v.  Smith  (1  Coll.  608)  questioned.  See 
Frauds,  Statute  of,  7. 

Part's  Case  (Law  Bep.  10  Eq.  622)  not  followed. 
See  Company — Winding-up  10. 

Patscheider  v.  Great  Western  Bailway  Company 
(Law  Bep.  3  Ex.  D.  153)  distinguished.  See 
Carrier  5. 


APPROVED,  DISAPPROVED,  OR  CONSIDERED. 
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Pease  v.  Jackson  (37  Law  J.  Rep.  Chano.  725) 
followed.    See  Building  Society  17, 19. 

Peek  v.  Larsen  (40  Law  J.  Rep.  Chanc.  673) 
approved.    See  Ship — Freight  4. 

Percival,  ex  parte  (Law  Rep.  6  Eq.  519),  con- 
sidered.   See  Company — Winding-up  16. 

Perry  v.  Oriental  Hotels  Company  (Law  Rep.  5 
Chanc.  420)  followed.  See  Company — Wind- 
ing-up  32. 

Perry-Herrick  v.  Attwood  (25  Beav.  205  ;  2  De 
Gex  A  J.  21 ;  27  Law  J.  Rep.  Chanc.  121)  ex- 
plained and  followed.  See  Mortgage — Pri- 
ority 18. 

Phipps  v.  Lovegrove  (42  Law  J.  Rep.  Chanc.  892) 
followed.    See  Mortgage — Priority  7. 

Pirn  v.  Curell  (6  Mee.  A  W.  234)  discussed.  See 
Fishery  L 

Pinnel's  Case  (5  Rep.  117)  followed.  See 
Accord  1. 

Pool  v.  Sacheverel  (1  P.  Wms.  675)  questioned. 
See  Contempt  of  Court  1. 

Port  Patrick  Railway  Company  v.  Caledonian 
Railway  Company  (3  Nev.  A  M.  189)  over- 
ruled.   See  Railway  Company  24. 

Porter  v.  Vorley  (9  Bing.  93  ;  1  Law  J.  Rep.  C.P. 
170)  discussed  and  disapproved.  See  Dam- 
ages 2. 

Potter's  Trust,  in  re  (39  Law  J.  Rep.  Chanc. 
102),  followed.    See  WUl— Substitution  8. 

Powell,  ex  parte ;  in  re  Matthews  (45  Law  J.  Rep. 
Bankr.  100)  in  part  overruled.  See  Bank- 
ruptcy— Order  and  Disposition  7. 

Powles  v.  Hargreaves  (3  De  Gex,  M.  A  G.  453) 
considered.  See  Scotch  Law — Bill  of  Ex- 
change 2. 

Powles  v.  Hider  (6  E.  A  B.  207  ;  25  Law  J.  Rep. 
Q3.  381)  distinguished.    See  Negligence  5. 

Preston  v.  Melville  (2  Rop.  App.  107)  explained. 
See  Scotch  Law — Jurisdiction. 

Price  v.  Carver  (3  Myl.  A  Cr.  265)  followed.  See 
Mortgage — Foreclosure  8. 

Price  v.  Jenkins  (46  Law  J.  Rep.  Chanc.  805) 
considered.  See  Fraudulent  Conveyance  2; 
Leasehold  2. 

Prichard  v.  Ames  (Turn.  A  R.  222)  followed. 
See  Husband  and  Wife  66. 

Prince's  (The)  Case  (8  Rep.  la,  8b,  9b)  ex- 
amined and  discussed.    See  Market  1. 

Princess  of  Reuss  v.  Bos  (40  Law  J.  Rep. 
Chanc.  665)  distinguished.  See  Company — 
Winding-up  36. 

Printing  and  Numerical  Registering  Company 
(47  Law  J.  Rep.  Chanc.  185)  overruled.  See 
Company — Winding-up  55. 

Professional  &c.  Building  Society,  in  re  (Law 
Rep.  6  Chano.  856),  considered.  See  Building 
Society "12. 


Quarman  v.  Burnett  (6  Mee.  A  W.  499)  applied. 
See  Master  and  Servant  12. 

Rabbeth  v.  Squire  (4  De  Gex  A  J.  406 ;  28  Law 
J.  Rep.  Chanc.  565)  followed.  See  TFtW— 
Implied  Gift  1. 

Handle  v.  Gould  (8  E.  A  B.  457 ;  27  Law  J.  Rep. 
Q.B.  57)  distinguished.  See  Husband  and 
Wife  72. 

Ransome  v.  Burgess  (36  Law  J.  Rep.  Chanc.  84) 
not  followed.    See  Infant  20. 

Redondo  v.  Chaytor  (48  Law  J.  Rep.  Q.B.  697) 
followed.    See  Costs — Security  12. 

Reg.  v.  Boyes  (1  B.  A  S.  311 ;  30  Law  J.  Rep. 
Q.B.  301)  approved  and  followed.  See  Evi- 
dence 18. 

v.  Dioken  (14  Cox  C.C.  8)  followed.    See 

Rape. 

v.  D'Oyley  (12  Ad.  A  E.  189)  followed.    See 

Company — Meetings  3. 

v.  Drage  (14  Cox  C.C.  83)  approved  of.  See 

Receiving  Stolen  Goods. 

v.  Farquhar  (Law  Rep.  9  Q.B.  258).    See 

Alehouse  5. 

v.  Ipswich  Union  (46  Law  J.  Rep.  M.C. 


207)  followed.    See  Poor  Law  22. 

v.  Leeds  Union  (48  Law  J.  Rep.  M.C.  129) 

followed.    See  Poor  Law  20. 

-  v.  Lewis  (9  Car.  &P.  528)  commented  upon. 
See  Murder  1. 

v.  Maograth  (39  Law  J.  Rep.  M.C.  7)  fol- 
lowed.   See  Larceny  6. 

v.  Maidstone  Union  (49  Law  J.  Rep.  M.C. 

25)  distinguished.    See  Poor  Law  19. 

v.  Milledge  (48  Law  J.  Rep.  M.C.  139 ; 

Law  Rep.  4  Q.B.  D.  332)  commented  on.    See 
Justice  of  the  Peace  4. 

v.  Percy  (43  Law  J.  Rep.  M.C.  45)  dis- 
sented from.    See  Justice  of  the  Peace  15. 

v.  Price  (Law  Rep.  6  Q.B.  411)  overruled. 

See  Parliament  1.  ♦ 

v.  Bowell  (41  Law  J.  Rep.  M.C.  175)  fol- 
lowed.   See  Alehouse  2. 

v.  St.  George  (9  Car.  &  P.  483)  commented 

upon.    See  Murder  1. 

v.  Scaife  (17  Q.B.  Rep.  238;  20  Law  J. 

Rep.  M.C.  229)  not  followed.    See  Practice- 
New  Trial  5. 

v.  Swindon  Local  Board  (49  Law  J.  Rep. 

Q.B.  522)  distinguished.    See  Justice  of  the 
Peace  9. 

v.  United  Telegraph  Company  (31  Law  J. 

Rep.  M.C.  166)  followed.    See  Way  3. 

Rex  v.  Essex,  Inhabitants  of  (4  Term  Rep.  561), 
followed.    See  Poor  Law  6. 

Rex  v.  Lords  of  Treasury  (5  Law  J.  Rep.  K3. 
20)  dissented  from.    See  Mandamus  1, 
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Richard  y.  James  (86  Law  J.  Rep.  Q.B.  116) 
distinguished.    See  Bill  of  Sale  21. 

Richards  v.  Delbridge  (43  Law  J.  Rep.  Chano. 
469)  followed.    See  Trust—Declaration  1. 

Richards  <fe  Co.,  in  re  (48  Law  J.  Rep.  Chanc. 
555),  questioned.  See  Company— Winding- 
up  22.  Approved  and  followed:  see  Com- 
pany— Winding-up  55. 

Ricket  v.  Metropolitan  Railway  Company  (Law 
Rep.  2  H Jj.  175)  examined.  See  Scotch  Law 
— Railway  Company  2. 

Robertson  v.  Howard  (47  Law  J.  Rep.  Q.B.  480) 
not  followed.  See  Practice—  Writ  of  Sum- 
mons 8. 

Roffe  v.  Rosooe"  (not  reported)  followed.  See 
Company— Shares  26. 

Rourke  v.  The  White  Moss  Colliery  Company 
(46  Law  J.  Rep.  C.P.  283)  explained.  See 
Costs,  Security  for,  1. 

Rouse  and  Meier,  in  re  (40  Law  J.  Rep.  C.P.  145), 
approved.    See  Arbitration  1. 

Routh  v.  Roublot  (28  Law  J.  Rep.  Q.B.  240) 
followed.    See  Bill  of  Sale  26. 

Rowbotham  v.  Wilson  (8  H.L.  Cas.  348)  con- 
sidered.   See  Scotch  Law— Mines  8. 

Royce  v.  Charlton  (Law  Rep.  8  Q.B.  D.  1)  over- 
ruled.   See  Apprentice  1. 

Ruston  v.  Tobin  (Law  Rep.  10  Ch.  D.  558,  565), 
observations  in,  explained.  See  Practice — 
Trial  5. 

Rylands  v.  Fletcher  (37  Law  J.  Rep.  Exch.  161) 
applied.    See  Negligence  12. 


St.  George's,  Hanover  Square,  v.  Sparrow  (16 
Com.  B.  Rep.  N.S.  209 ;  33  Law  J.  Rep.  M.C. 
118)  disapproved.    See  Metropolis  5. 

Sanderson  v.  Geddes  (1  Court  Sess.  Cas.  4th 
series,  1198)  approved.  See  Scotch  Law- 
Public  Right  2. 

Saner  v.  Bilton  (48  Law  J.  Rep.  Chanc.  545) 
applied.    See  Costs— Apportionment  2. 

Sargent,  ex  parte ;  in  re  Tahiti  Cotton  Company 
(43  Law  J.  Rep.  Chanc.  425)  distinguished. 
See  Company— Shares  26. 

Saunders  v.  Jones  (47  Law  J.  Rep.  Chanc.  440) 
discussed  and  explained.  See  Practice— In- 
terrogatories 2. 

v.  The  South-Eastern  Railway  Company 

(49  Law  J.  Rep.  Q.B.  61)  followed.  See  Rail- 
way Company  6. 

Scarf  v.  Jardine  (51  Law  J.  Rep.  Q.B.  612) 
followed.    See  Estoppel  2. 

Sohibsby  v.  Westenholz  (40  Law  J.  Rep.  QJJ. 
73)  questioned.    See  Factor  2. 

Schulte,  ex  parte;  in  re  Matanlie  (Law  Rep. 
9  Chanc.  409)  followed.  See  Bankruptcy — 
Proof  24. 


Selby  v.  Greaves  (37  Law  J.  Rep.  C.P.  261) 
followed.    See  Landlord  and  Tenant— Rent  1. 

Shaw,  in  re  (49  Law  J.  Rep.  Chanc.  218),  not 
followed.    See  Partition  10. 

Sheehy  v.  Muskerry  (1  HX.  Cas.  576)  approved 
and  followed.    See  Power  25. 

Sibley  v.  Perry  (7  Ves.  522)  considered.  See 
Settlement  17. 

Sibley's  Trusts,  in  re  (46  Law  J.  Rep.  Chanc. 
387),  considered  and  distinguished.  See  Will — 
Substitution  7. 

Simpkin  v.  The  Justices  of  Birmingham  (41 
Law  J.  Rep.  M.C.  102)  followed.  See  Ale- 
house 3. 

Simpson  v.  Smith  (40  Law  J.  Rep.  M.C.  89) 
disapproved.    See  Metropolis  5. 

Slade  v.  Fooks  (9  Sim.  386;  8  Law  J.  Rep. 
Chanc.  41)  followed.    See  Will— Class  6. 

Smethurst  v.  Mitchell  (28  Law  J.  Rep.  Q.B.  241) 
considered.    See  Principal  and  Agent  12. 

Smith,  in  re  (13  Mee.  &  W.  477 ;  2  Dowl.  <ft  L. 
379),  followed.   See  Costs— Shorthand  Notes  8. 

v.  Butcher  (48  Law  J.  Rep.  Chanc.  136) 

explained.    See  Will — Substitution  3. 

Society  of  Practical  Knowledge  v.  Abbott  (2 
Beav.  559)  distinguished.  See  Company — 
Director  14. 

Solway  Railway  Company  v.  Jackson  (1  Court 
Sess.  Cas.  4th  series,  831)  affirmed.  See 
Scotch  Law — Railway  Company  3. 

Sottomaior,  in  re  (Law  Rep.  9  Chano.  677)  dis- 
sented from.    See  Lunatic  11. 

South  Wales  Atlantic  Steamship  Company  (46 
Law  J.  Rep.  Chano.  177)  questioned.  See 
Company — Registration  8. 

Sparrow  v.  Farmer  (28  Law  J.  Rep.  Chanc.  637) 
distinguished.    See  Building  Society  16. 

Staff,  ex  parte  (44  Law  J.  Rep.  Bankr.  137),  ap- 
proved. See  Bankruptcy — Composition  13. 

Stains  v.  Banks  (9  Jur.  N.S.  1049)  reversed.  See 
Mortgage — Possession  1. 

Stanhope's  Trusts,  in  re  (27  Beav.  201)  followed. 
See  Will — Lapse  4. 

Stansneld  v.  Hobson  (16  Beav.  236 ;  3  De  Gex, 
M.  &  G.  620 ;  22  Law  J.  Rep.  Chanc.  457) 
explained.    See  Limitations,  Statute  of,  2. 

Sterndale  v.  Hankinson  (1  Sim.  393)  explained. 
See  Limitations,  Statute  of,  25. 

Stockport  Waterworks  Company  v.  Potter  (31 
Law  J.  Rep.  Exch.  9)  approved.   See  Water  8. 

Stockton  Iron  Furnace  Company,  in  re  (48  Law 
J.  Rep.  Chanc.  417),  considered.  See  Mort- 
gage— Attornment  5. 

Stokes  v.  Bridgman  (47  Law  J.  Rep.  Chanc.  759) 
followed.    See  Power  4. 


Stokes's  Trusts  (41  Law  J.  Rep.  Chanc. 
followed.    See  Trustee  Act  5. 


not 
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Stokes  Bay  Railway  and  Pier  Company  v.  Lon- 
don and  South-Western  Railway  Company 
(2  Nev.  &  M.  144)  overruled.  See  Railway 
Company  24. 

Stringer's  Case  (38  Law  J.  Rep.  Chanc.  698) 
distinguished.    See  Company— Director  17. 

Struthers  v.  Strnthers  (5  WJt.  809)  applied.  See 
Will—  Specific  Gift  3. 

Sweet  v.  Meredith  (4  Oiff .  207 ;  22  Law  J.  Rep. 
Chanc.  147)  not  followed.  See  Specific  Per- 
formance 3. 

Swinbanks,  ez  parte  (48  Law  J.  Rep.  Bankr.  120) 
distinguished.    See  Principal  and  Agent  3. 

Swindon  Waterworks  Company  v.  Wilts  and 
Berks  Canal  Navigation  Company  (45  Law  J. 
Rep.  Chanc.  638)  considered.  See  Railway 
Company  17.  * 

Sykes  v.  Beadon  (48  Law  J.  Rep.  Chanc.  522) 
disapproved.    See  Company — Registration  4. 


Tailors  of  Aberdeen  v.  Coutts  (1  Rob.  App.  Cas. 
296)  followed.  See  Scotch  Law — Convey- 
once  3. 

Talbot  v.  Hope  Scott  (4  Kay  &  J.  96)  not  fol- 
lowed.   See  Receiver  7. 

Tanner  v.  Heard  (23  Beav.  555)  explained.  See 
Limitations,  Statute  of,  4. 

Tapling  v.  Jones  (12  Com.  B.  Rep.  N.S.  826;  11 
H.L.  Cas.  290)  considered.     See  Light  3. 

Tapp  v.  Jones  (44  Law  J.  Rep.  Q.B.  127)  followed. 
See  Attachment  1. 

Tassell  v.  Smith  (2  De  Gex  <fc  J.  713 ;  27  Law  J. 
Rep.  Chanc.  694)  overruled.  See  Mortgage — 
Consolidation  2. 

Taylor,  ex  parte ;  in  re  Railway  Steel  and  Plant 
Company  (47  Law  J.  Rep.  Chanc.  321)  ques- 
tioned.   See  Company — Winding-up  22. 

v.  Batten  (48  Law  J.  Rep.  Q.B.  73)  fol- 
lowed. See  Practice — Production  of  Docu- 
ments 5. 

v.  Meltham  Local  Board  (47  Law  J.  Rep. 


C.P.  12)  distinguished.    See  Highway  25. 

Thomas  v.  Attorney-General  (2  You.  &  C.  525) 
distinguished.    See  Administration  53. 

Tinker,  ex  parte  (43  Law  J.  Rep.  Bankr.  157) 
distinguished.  See  Bankruptcy — Liquida- 
tion 6. 

Todd,  ex  parte  (47  Law  J.  Rep.  M.C.  89)  fol- 
lowed.   See  Alehouse  3. 

Travis  v.  Illingworth  (2  Dr.  &  S.  344 ;  34  Law  J. 
Bep.  Chano.  665)  not  followed.  See  Trust — 
Appointment  of  Trustee  1. 

Treloar  v.  Bigge  (43  Law  J.  Rep.  Exch.  95)  fol- 
lowed.   See  Landlord  and  Tenant — Lease  3. 

Tueker  v.  Morris  (1  Cr.  &  M.  73  ;  2  Law  J.  Rep. 
Exch.  1)  distinguished.    See  Interpleader  4. 
Digest,  1881-1885. 


Tulk  v.  Moxhay  (11  Beav.  571 ;  2  Ph.  774 ;  1 
Hall  &  Tw.  105 ;  18  Law  J.  Rep.  Chanc.  83) 
considered.    See  Remoteness  4. 

0 

Turner  v.  Morgan  (Law  Rep.  10  C.P.  587)  com- 
mented on.    See  Game. 

v.  Ringwood  Highway  Board  (Law  Rep.  9 

Eq.  418)  followed.     See  Way  3. 

v.  Turner  (21  Law  J.  Rep.  Chano.  843) 


considered.     See  Will—  Specific  Gift  13. 

"  Two  Ellens,"  The  (41  Law  J.  Rep.  Adm.  33), 
commented  on.    See  Ship — Necessaries  3. 

Unsworth  v.  Speakman  (46  Law  J.  Rep.  Chanc. 
608)  not  followed.    See  WMr-Lapse  7. 

"  Undaunted,"  The  (Lush.  90),  considered.  See 
Ship — Salvage  8. 

Uruguay  Central  <&c.  Railway  Company,  in  re 
(48  Law  J.  Rep.  Chanc.  540),  distinguished. 
See  Company — Winding-up  44. 


Voisey  v.  Reynolds  (5  Rubs.  12 ;  6  Law  J.  Rep. 
(o.s.)  Chanc.  17)  dissented  from.  See  Will — 
Specific  Gift  7. 

Vavasseur  v.  Erupp  (Law  Rep.  15  Ch.  D.  474) 
overruled.    See  Practice — Discontinuance  1. 

Veal  v.  Veal  (27  Beav.  303 ;  29  Law  J.  Rep. 
Chanc.  231)  followed.  See  Donatio  mortis 
causa  2. 

Venables  v.  Smith  (46  Law  J.  Rep.  Q.B.  470) 
distinguished.    See  Negligence  5. 

Venour's  Settled  Estates  (45  Law  J.  Rep.  Chanc. 
409),  dictum  in,  corrected.  See  Limitations, 
Statute  of,  12. 


Ward  v.  Lloyd  (7  Scott  N Jt.  499)  followed.  Sec 
Bill  of  Exchange,  4  ;  Felony. 

Waring,  ex  parte  (19  Ves.  345),  applied.  See  Bill 
of  Exclvange,  9.  Considered  :  see  Scotch  Law 
— Bill  of  Exchange  2. 

Waterlow  v.  Sharp  {Law  Rep.  8  Eq.  501)  con- 
sidered.   See  Building  Society  7. 

Watson  v.  Cox  (42  Law  J.  Rep.  Chanc.  279)  fol- 
lowed.    See  Specific  Performance  3. 

v.  Row  (43  Law  J.  Rep.  Chanc.  664)  not 

followed.    See  Administration  9, 10. 

Watts  v.  Kelson  (40  Law  J.  Rep.  Chanc.  126) 
followed.    See  Way  2. 

Webb  v.  Adkins  (23  Law  J.  Rep.  C.P.  96)  fol- 
lowed.   See  Executor  1. 

Webster  v.  Whewall  (49  Law  J.  Rep.  Chanc. 
704)  observed  upon.  See  Practice — Produc- 
tion of  Documents  23. 

Weldon  v.  Dicks  (48  Law  J.  Rep.  C.P.  201)  ob- 
served upon.    See  Copyright  4. 

Wells  v.  Wren  (49  Law  J.  Rep.  C.P.  681)  fol- 
lowed.   See  Parliament  4. 

b 
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West  Hartlepool  Iron  Company,  in  re  (34  Law 
Times,  N.S.  568),  considered.  See  Company — 
Winding-up  59,  60. 

West  v.  Houghton  (Law  Rep.  4  C.P.  D.  197)  ob- 
served upon.    See  Principal  and  Surety  3. 

We&tcott,  ex  parte  (43  Law  J.  Rep.  Bankr.  119), 
distinguished.    See  Bankruptcy — Proof  10. 

Whincup  v.  Hughes  (40  Law  J.  Rep.  C.P.  104) 
followed.    See  Solicitor  1. 

White  v.  Hindley  Local  Board  of  Health  (44 
Law  J.  Rep.  Q.B.  114)  followed.  See  Metro- 
polis 19. 

Whitehouse  v.  Fellowes  (50  Law  J.  Rep.  C.P. 
805)  approved.  See  Limitations,  Statute 
of,  21. 

Whitworth  v.  Hall  (2  B.  &  Ad.  695)  approved. 
See  Malicious  Prosecution  1 ;  Practice — Stay- 
ing  Procedings  14. 

Wier,  ex  parte  (Law  Rep.  7  Chanc.  319),  ap- 
proved. See  Bankruptcy  —  Debtor's  Sum- 
mons 10. 

Wigg  v.  Wigg  (1  Atk.  382)  followed.  See  WiUr- 
Condition  7. 

Wildes  v.  Davies  (1  Sm.  &  G.  475 ;  22  Law  J. 
Rep.  Chanc.  497)  explained.    See  Executor  7. 

Williams,  ex  parte  (47  Law  J.  Rep.  Bankr.  26) 
considered.    See  Mortgage — Attornment  5. 

v.  Bayley  (35  Law  J.  Rep.  Chanc.  717)  fol- 
lowed.   See  Bill  of  Exchange,  4  ;  Felony. 

Owen  (13  Sim.  597 ;  13  Law  J.  Rep. 


v. 


Chanc.  105)  considered.    See  Principal  and 
Surety  12. 

Williamson  v.  Williamson  (43  Law  J.  Rep. 
Chanc.  738 ;  Law  Rep.  9  Chanc.  729)  distin- 
guished. See  Landlord  and  Tenant — Con- 
tract of  Tenancy  5. 


WHloughby  v.  Middleton  (2  Jo.  AH.  344 ;  31 
Law  J.  Rep.  Chanc.  683)  approved.  See 
Election  3. 

Wilson  v.  Church  (48  Law  J.  Rep.  Chanc.  690) 
explained.  See  Practice — Staying  Proceed- 
ings 1. 

v.  Eden  (11  Beav.  237, 252 ;  17  Law  J.  Rep. 

Chanc.  457)  considered.    See   Will — Specific 
Gift  13. 

— -  v.  Hart  (35  Law  J.  Rep.  Chanc.  569)  con- 
sidered.   See  Landlord  and  Tenant — Lease  4. 

v.  Peake  (3  Jur.  N.S.  155)  distinguished. 


See  Trust — Breach  5. 

Winter  v.  Bartholomew  (11  Exoh.  Rep.  704;  25 
Law  J.  Rep.  Exch.  62)  approved.  See  Inter- 
pleader 11. 

Wolley  v.  Jenkins  (23  Beav.  33)  discussed.  See 
Settled  Estates  Act  6 

Wren  v.  Weild  (38  Law  J.  Rep.  Q3.  827)  ap- 
proved.   See  Slander  6. 

Wood,  ex  parte  (4  De  Gex,  M.  &  G.  875  ;  23  Law 
J.  Rep.  Bankr.  3),  followed.  See  Bankruptcy — 
Debtor's  Summons  10. 

Wootton's  Estate,  in  re  (35  Law  J.  Rep.  Chanc. 
305),  followed.    See  Lands  Clauses  Act  34. 

Wright  v.  Hitchcock  (39  Law  J.  Rep.  Exch.  97) 
followed.    Seo  Patent  7. 

Yelverton  v.  Yelverton  (1  Sw.  &  Tr.  574  ;  29  Law 
J.  Rep.  Prob.  34)  followed.  See  Bankruptcy — 
Petition  3  ;  Domicil  2. 

Young  v.  Lord  Waterpark  (13  Sim.  199)  distin- 
guished.   See  Portion  3. 

Zouch  v.  Parsons  (3  Burr.  1794)  considered.  See 
Husband  and  Wife  26. 
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Hen.  6.  c.  7  (Parliament).    See  Parliament  7. 

5  Rich.  2.  st.  1.  c.  8  (Forcible  Entry).   See  Entry. 

32  Hen.  8.  c.  9  (Champerty). 

s.  2.    See  Entry  3 ;  Vendor  and  Purchaser  41. 

5  Eliz.  c.  28  (Ecclesiastical  Law), 
s.  11.    See  Church  and  Clergy  9: 

13  Eliz.  c.  5  (Fraudulent  Conveyances).     See 
Fraudulent  Conveyance  2,  4. 

13   Eliz.  e.  20  (Ecclesiastical  Pension).     See 
Church  and  Clergy  2. 

27  Eliz.  c.  4  (Fraudulent  Conveyances).     See 
Fraudulent  Conveyance. 

31  Eliz.  c.  5  (Penal  Statutes). 

a.  6.    See  Penalty  2. 

21  Jac.  1.  c.  16  (Limitations). 

8. 3.    See  Husband  and  Wife  7. 

22  &  23  Car.  2.  c.  22  (Distributions). 

b.  5.    See  Distributions,  Statute  of. 

29  Car.  2.  c.  3  (Frauds).    See  Frauds,  Statute  oj. 
s.  4.    See  Frauds,  Statute  of  2,  4,  8-11. 
8.  7.    See  Husband  and  Wife  55. 
s.  17.    See  Frauds,  Statute  of  13 ;   Sale  of 
Goods  3. 

4  Anne,  o.  16  (Landlord  and  Tenant). 

8.  9.     See   Landlord   and   Tenant — Yearly 
Tenant  1. 

5  Anne,  o.  18  (Yorkshire  Registry).    See  Re- 

gistration; Vendor  and  Purchaser  23. 

8  Anne,  c.  14  (Distress). 

88.  6,  7.    See  Landlord  and  Tenant— Dis- 
tress 5. 

9  Anne,  o.  25  (Mandamus).    See  Mandamus  2 ; 
Practice — Mandamus. 

2  Geo.  2.  c.  25  (Criminal  Law).    See  Perjury. 

9  Geo.  2.  c.  36  (Mortmain).    See  Charity  22, 23. 

11  Geo.  2.  c.  19  (Landlord  and  Tenant). 
s.  1.    See  Landlord  and  Tenant — Distress  5. 
8.  5.    See  Justice  of  the  Peace  11. 

17  Geo.  2.  c.  3  (Poor).    See  Poor  Rate  16. 

17  Geo.  2.  c.  38  (Poor). 
8.  4.    See  Poor  Rate  3. 

86  Gejo.  3.  c.  52  (Legacy  Duty). 
s.  2$.    See  Legacy  Duty. 


88  Geo.  3.  c.  87  (Administration), 
s.  1.    See  Administrator  11, 12. 

42  Geo.  3.  c.  119  (Gaming), 
s.  2.    See  Gaming  6. 

43  Geo.  3.  o.  108  (Mortmain).    See  Charity  25. 

48  Geo.  3.  o.  55  (House  Tax).     See  Inhabited 
House  Duty  5. 

48  Geo.  3.  c.  75  (Burials), 
s.  1.    See  Burial  2. 

53  Geo.  3.  c.  127  (Clergy).     See  Church  and 

Clergy  9, 10, 15. 

52  Geo.  3.  c.  146  (Registration  of  Births).    See 
Evidence  14. 

54  Geo.  8.  c.  170  (Poor). 

8.  3.    See  Poor  Law  17. 

55  Geo.  3.  c.  194  (Apothecary), 
s.  14.    See  Medical  Act. 

56  Geo.  3.  c.  50  (Landlord  and  Tenant). 

s.  11.    See  Landlord  and  Tenant — Determina- 
tion of  Tenancy  2. 

57  Geo.  3.  c.  25  (House  Tax). 

s.  1.    See  Inhabited  House  Duty  5. 

57  Geo.  3.  c.  xxix.  (Metropolitan  Paving). 
See  London;  Metropolis  12. 

59  Geo.  3.  c.  12  (Sturges  Bourne's  Aot). 
s.  19.    See  Poor  Rate  15. 

4  Geo.  4.  c.  76  (Marriage  Act). 

8.  2.    See  Church  and  Clergy  7. 

5  Geo.  4.  c.  83  (Vagrant  Act). 
8.  3.    See  Begging. 

b.  4.    See  Vagrant. 

6  Geo.  4.  c.  120  (Courts  of  Law,  Scotland). 
8.  40.    See  Scotch  Law — Appeal  1. 

7  <ft  8  Geo.  4.  o.  81  (Constables), 
s.  2.    See  Riot. 

9  Geo.  4.  c.  61  (Licensing  Act). 

s.  4.    See  Alehouse  3,  12. 

s.  13.    See  Alehouse  3. 

s.  14.    See  Alehouse  3,  7,  12. 

s.  27.    See  Alehouse  6,  13. 
9  Geo.  4.  c.  83  (Colonies). 

s.  4.    See  Colonial  Law— New  South  Wales  5. 

11  Geo.  4.  and  1  Will.  4.  c.  65  (Settled  Estates), 
s.  12.    See  Infant  25. 
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11  Geo.  4.  and  1  WilL  4.  c.  66  (Carriers).    See 
Carrier. 

1  Will.  4.  c.  21  (Mandamus).    See  Mandamus  2. 

1  A  2  WilL  4.  c.  41  (Special  Constables). 
s.  19.    See  Constable. 

&  3  Will.  4.  c.  45  (Reform  Act), 
s.  18.     See  Parliament  7. 
bs.  24,  25.    See  Parliament  8. 
s.  26.    See  Parliament  10. 

2  4  3  Will.  4.  c.  71  (Prescription), 
s.  2.  See  Support  3,  4 ;  Way  6. 
8.  6.    See  Way  6. 

s.  8.    See  Prescription  4 ;  Way  5. 

3  &  Will.  4.  c.  15  (Copyright).     See  Copyright  8. 
ss.  1,  2.    See  Copyright  10. 

3  &  4  Will.  4.  c.  27  (Limitations).    See  Limita- 
tions, Statute  of,  17. 
ss.  1,  2.    See  Limitations,  Statute  of,  24. 
ss.  2,  24.    See  Limitations,  Statute  of,  15. 
s.  25.    See  Limitations,  Statute  of,  4. 
s.  26.    See  Limitations,  Statute  of,  9. 
s.  29.    See  Limitations,  Statute  of,  24. 
s.  36.    See  Rentcharge  2. 
s.  40.    See  Limitations,  Statute  of,  15. 

3  &  4  Will.  4.  c.  42  (Amendment  of  Law), 
s.  3.    See  Penalty  2. 
s.  40.    See  Practice — Evidence  10. 

3  &  4  Will.  4.  c.  74  (Fines  and  Recoveries), 
s.  22.     See  Fines  and  Recoveries  Act  2. 
s.  91.    See  Husband  and  Wife  19,  20. 

3  &  4  Will.  4.  c.  104  (Administration).      See 
Administration  41 ;  Executor  20. 

3  &  4  Will.  4.  c.  106  (Inheritance).    See  Descent. 

4  &  5  Will.  4.  c.  92  (Fines  and  Recoveries,  Ire- 

land), 
ss.  68,  71.    See  Husband  and  Wife  10. 

6  &  6  Will.  4.  c.  50  (Highways), 
s.  54.     See  Highway  23. 
s.  72.    See  Highway  5. 
s.  84.    See  Highway  3. 
s.  101.    See  Highway  3. 
s.  108.    See  Justice  of  the  Peace  9. 

5  &  6  WilL  4.  c.  76  (Municipal  Corporations), 
s.  52.     See  Municipal  Corporation  16. 

s.  57.     See  Municipal  Corporation  14. 

6  &  7  WilL  4,  c.  37  (Rread). 
s.  7.    See  Bread  1,  2. 

6  &  7  Will.  4.  c.  71  (Tithe), 
s.  67.    See  Tithe  Rentcharge. 

1  Vict.  c.  26  (Wills), 
s.  3.    See  Will—  Validity  of  Gift. 
s.  9.     See  Probate— Execution  1. 
s.  15.    See  Will — Attesting  Witness. 
s.  23.     See  Will— Specific  Gift  3,  4. 
s.  26.     See  Will— Specific  Gift  13. 
s.  33.    See  Power  11 ;  Will— Lapse  1-3. 

1  Vict.  c.  45  (Parish  Notices), 
s.  2.     See  Poor  Rate  16. 

1  &  2  Vict.  c.  43  (Forest  of  Dean), 
s.  29.    See  Statute  5. 


1  &  2  Viet.  c.  110  (Judgments).     See  Practice- 
Charging  Order  lf  2. 
ss.  14, 15.    See  Practice — Charging  Order  3. 
3  &  4  Vict.  c.  54  (Lunatics).    See  Prison  4. 

3  &  4  Vict.  c.  61  (Beerhouses), 
s.  1.    See  Alehouse  4. 

3  &  4  Vict.  c.  65  (Admiralty), 
s.  6.    See  Ship— Necessaries  3. 

5  <fe  6  Vict.  c.  35  (Income  Tax).     See  Income 

Tax. 
8.  60.    See  Income  Tax  9. 
s.  100,  ached.  Dt  rule  4.    See  Income  Tax  3. 
sched.  A,  No.  4,  rules,  clause  6.     See  Income 

Tax  1. 
ached.  D.    See  Income  Tax  4. 

5  &  6  Vict.  c.  39  (Factors). 
b.  7.    See  Factor  1. 

5  &  6  Vict.  c.  45  (Copyright). 
8.  2.    See  Copyright  2. 
s.  14.     See  Copyright  17. 
s.  18.    See  Copyright  12. 
8.  24.    See  Copyright  16. 

5  A  6  Vict.  c.  57  (Poor), 
s.  14.    See  Poor  Law  1. 

5  &  6  Vict.  c.  79  (Stamp  Duties).    See  Railway 

Company  16. 
s.  23.    See  Mandamus  1. 

6  Vict.  c.  18  (Registration  of  Voters). 
b.  7.    See  Parliament  9. 

ss.  37,  38.    See  Parliament  17. 

6  &  7  Vict.  c.  68  (Theatres  Regulation), 
s.  2.    See  Theatre. 

6  &  7  Vict.  o.  78  (Solicitors), 
s.  2.     See  Solicitor  48,  49. 

s.  37.    See  Costs—Bill  of  Costs  3 ;   County 

Court  Acts  3. 
ss.  37,  39.    See  Bankruptcy— Costs  5. 
s.  38.    See  Costs— Taxation  30,  37,  38, 41. 
8.  39.    See  Solicitor  20. 
s.  41.    See  Costs — Taxation  3, 5, 6,  41. 

7  A  8  Vict.  c.  22  (Plate). 

s.  3.    See  Penalty  2. 

7  <fe  8  Vict.  c.  32  (Bank  Charter), 
ss.  11,  12,  28.    See  Banker  1. 

7  &  8  Vict.  c.  85  (Railways), 
ss.  6,  9.    See  Railway  Company  15. 

7  &  8  Vict.  c.  101  (Poor). 
8.  70.    See  Bastardy  8. 

8  &  9  Vict.  c.  16  (Companies  Clauses), 
s.  108.    See  Company — Officer  1. 

8  &  9  Vict.  o.  18  (Lands  Clauses).  See  Lands 
Clauses  Act. 
s.  3.  See  Lands  Clauses  Act  16. 
8.  6.  See  Lands  Clauses  Act  12. 
s.  7.  See  Lands  Clauses  Act  19. 
b.  9.  See  Lands  Clauses  Act  19. 
a.  16.  See  Lands  Clauses  Act  9. 
s.  18.    See  Lands  Clauses  Act  9,  17 ;  Metro- 

polis  8. 
8. 19.    See  Lands  Clauses  Act  17. 
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as.  21,  23, 38,  39.    See  Lands  Clauses  Act  15. 

s.  22.    See  Lands  Clauses  Act  5. 

s.  27.    See  Lands  Clauses  Act  1,  2. 

s.  30.    See  Lands  Clauses  Act  1. 

s.  34.    See  Statute  1. 

8.  38.    See  Lands  Clauses  Act  23. 

s.  51.    See  Lands  Clauses  Act  23. 

a.  68.    See  Lands  Clauses  Act  7. 
8.  69.    See  Lands  Clauses  Act  42. 

88.  76,  78.    See  Lands  Clauses  Act  43. 

b.  80.    See  Lands  Clauses  Act  11. 
8.  83.    See  Costs— Taxation  2. 

ss.  84,  85.    See  Lands  Clauses  Act  9. 
s.  85.    See  Lands  Clauses  Act  10, 11,  41. 
s.  92.    See  Lands  Clauses  Act  16. 
s.  128.    See  Lands  Clauses  Act  48. 

8  A  9  Vict.  c.  19  (Lands  Clauses,  Scotland).    See 
Scotch  Law — Railway  Company  3. 

8  A  9  Vict.  c.  20  (Railways  Clauses), 
s.  46.    See  Metropolis  14. 
8.  68.    See  Railway  Company  10. 
s.  76.    See  Railway  Company  32. 
s.  77.    See  Lands  Clauses  Act  12,  13 ;  Rail- 
way Company  12. 
ss.  77-79.  See  Railway  Company  13. 
88.  80,  81.     See  Railway  Company  14. 
8.  90.    See  Railway  Company  31. 
s.  103.    See  Railway  Company  6. 
b.  127.    See  Lands  Clauses  Act  47 ;  Remote- 
ness 4. 
ss.  146, 147.    See  Justice  of  the  Peace  14. 

8  A  9  Vict.  c.  33  (Railways  Clauses,  Scotland). 
b.  6.    See  Scotch  Law — Railway  Company  2. 

8  A  9  Vict.  c.  100  (Lunatics). 
8.  72.    See  Lunatic  1. 

8  &  9  Vict.  c.  106  (Real  Property). 

8.  6.    See  Entry  3 ;  Vendor  and  Purchaser  41. 

8  A  9  Vict.  c.  109  (Games  and  Wagers), 
a.  18.    See  Gaming  5. 

s.  19.    See  Lunatic  9. 

9  A  10  Vict.  c.  66  (Poor). 

s.  1.    See  Poor  Law  17,  23. 

9  A  10  Vict  c.  93  (Death  by  Accident).    See 

CampbelVs  Act;  Carrier  2. 

10  A  11  Vict.  c.  15  (Gasworks  Clauses). 
s.  49.    See  Oas  Company. 

10  A  11  Vict.  c.  17  (Waterworks  Clauses). 
88.  35,  48.    See  Water  Company  1. 
88.  37-43.    See  Water  Company  6. 
8.  43.    See  Water  Company  4. 
ss.  43,  68.    See  Water  Company  2. 
8.  68.    See  Water  Company  7,  8,  10. 

10  A  11  Vict.  c.  27  (Harbours  Clauses).    See 
Ship — Towage. 
s.  33.    See  Harbour  1. 
8.  52.    See  Harbour  2. 
8.  74.    See  Ship— Pilot  2. 

10  A 11  Vict.  c.  34  (Towns  Improvement  Clauses). 
8.  53.    See  Towns  Improvement  Clauses  Act. 

10  A  11  Vict.  c.  96  (Trustee  Relief  Act).    See 
Trustee  Relief  Act 


11  A  12  Vict.  c.  44  (Jervis's  Act).    See  Lands 

Clauses  Act  5. 
s.  5.    See  Justice  of  the  Peace  15. 

12  A  13  Vict,  c  26  (Leases).    See  Power  24. 

12  A  13  Vict.  c.  45  (Quarter  Sessions), 
s.  1.    See  Justice  of  the  Peace  11 ;  Poor  Rate  3 
s.  11.    See  Justice  of  the  Peace  10, 12. 

12  A  13  Vict.  o.  92  (Cruelty  to  Animals), 
s.  2.    See  Cruelty. 

13  A  14  Vict.  o.  60  (Trustee  Act), 
s.  2.    See  Trustee  Act  18. 

s.  5.    See  Trustee  Act  13, 14, 16. 
8. 10.    See  Trustee  Act  12. 
ss.  15,  28.    See  Trustee  Act  9. 
s.  23.    See  Trustee  Act  18. 
8.  32.    See  Trustee  Act  2,  6. 

13  &  14  Vict.  c.  61  (County  Courts), 
s.  19.    See  County  Court  18. 

14  A  15  Vict.  c.  81  (India :  Lunatic), 
s.  1.    See  Lunatic  7. 

14  A 15  Vict.  c.  100  (Criminal  Law).  See  Perjury. 

15  A  16  Vict.  o.  54  (County  Courts). 
b.  6.    See  County  Court  18. 

15  A  16  Vict.  c.  55  (Trustee  Extension  Act), 
s.  1.    See  Trustee  Act  19. 
8.  3.    See  Trustee  Act  11. 
s.  9.    See  Trustee  Act  3. 

15  A  16  Vict.  c.  80  (Masters  Abolition), 
s.  27.    See  Trustee  Relief  Act  1. 

15  A  16  Vict.  c.  83  (Patent  Law  Amendment). 
88.  27,  28.     See  Patent  21. 
s.  43.    See  Patent  1,  2. 

15  &  16  Vict,  c,  86  (Chancery  Improvement), 
s.  22.    See  Husband  and  Wife  16. 

15  A 16  Vict.  c.  olix.  (West  Middlesex  Waterworks 
s.  31.    See  Water  Company  10. 

16  A  17  Vict.  c.  51  (Succession  Duty), 
s.  2.    See  Succession  Duty  3,  4. 

s.  10.    See  Succession  Duty  7. 
b.  42.    See  Succession  Duty  6. 

16  A  17  Vict.  c.  70  (Lunacy  Regulation), 
s.  47.     See  Lunatic  11. 
s.  52.    See  Lunatic  12. 
s.  141.    See  Lunatic  24. 

16  A  17  Vict.  c.  96  (Lunatic), 
s.  4.  and  sched.  A.  form  1.    See  Lunatic  1. 

16  A  17  Vict.  o.  97  (Lunatic  Asylums), 
s.  68.     See  Lunatic  13. 

16  A  17  Vict.  c.  119  (Gaming), 
ss.  1,  3.    See  Gaming  9. 
s.  3.    See  Gaming  8. 

16  A  17  Vict.  c.  137  (Charitable  Trusts), 
s.  17.    See  Charity  7. 

ss.  24,  26.    See  Charity  10. 
s.  62.    See  Charity  11. 

17  A  18  Vict.  c.  31  (Railways  and  Canals), 
ss.  2,  3.    See  Railway  Company  25. 

ss.  2,  3,  6.    See  Railway  Company  31. 
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17  A  18  Vict.  c.  84  (Witness).    See  Practice- 
Evidence  11. 

17  A  18  Vict.  c.  36  (Bills  of  Sale). 
b.  7.  See  Building  Contract  2. 

17  &  18  Vict.  o.  38  (Gaming), 
s.  2.    See  Gaming  3. 
s.  4.    See  Gaming  3.         v 

17  A  18  Viet  o.  104  (Merchant  Shipping).    See 
Ship— Collision  15. 
s.  55.  See  Ship— Transfer  1. 
8.  58.    See  Ship — Transfer  2. 
s.  147,  sub-s.  1.    See  Ship — Owner  2. 

a.  172.    See  Ship-Offences  1. 

s.  189.    See  Admiralty — Jurisdiction  5. 

b.  242.    See  Ship— Master  3 ;  Offences  2. 
8.  388.    See  Ship— Collision  13. 

b.  512.    See  Ship — Collision  7. 

17  A  18  Vict.  c.  113  (Locke  King's  Act).  See  Ad- 
ministration 52. 

17  A  18  Vict.  c.  125  (Common  Law  Procedure), 
s.  5.    See  Local  Government  Board. 

b.  13.  See  Arbitration  1. 

s.  15.  See  Arbitration  6. 

8. 17.  See  Arbitration  15. 

b.  61.  See  Attachment  3,  4. 

8  A  19  Vict.  c.  15  (Annuity), 
s.  12.    See  Annuity  11. 

18  A  19  Vict.  c.  43  (Infants'  Settlement).    See 

Infant  29. 

18  A  19  Vict.  c.  Ill  (Bills  of  Lading). 
8. 1.    See  Ship — Bill  of  Lading  5. 

18  A  19  Vict.  c.  120  (Metropolis  Management). 
b.  6.    See  Metropolis  21. 
8.  54.    See  Metropolis  20. 
s.  60.    See  Metropolis  20. 
b.  73.    See  Tenant  for  Life  16. 
s.  78.    See  Metropolis  13. 
8.  88.    See  Nuisance  11. 
8.  91.    See  Market  4. 
s.  96.'  See  Metropolis  14. 
8.  98.    See  Metropolis  18. 
s.  105.    See  Metropolis  15. 
8. 106.    See  Metropolis  7. 
s.  158.    See  Metropolis  9. 
b.  231.    See  Metropolis  2. 
s.  250.    See  Metropolis  14, 16. 

18  A 19  Vict.  c.  122  (Metropolitan  Building). 
8.  72.    See  Metropolis  1. 

18  A  19  Vict.  o.  124  (Charities), 
s.  29.    See  Charily  13. 

18  A  19  Vict.  c.  128  (Burials), 
s.  12.    See  Burial  1. 

18  A  19  Vict.  c.  134  (Despatch  of  Business). 

s.  16.    See  Lands  Clauses  Act  31 ;   Trustee 
Actl. 

19  A  20  Vict.  c.  60  (Mercantile  Law  Scotland). 

See  Scotch  Law — Sale  of  Goods. 

19  A  20  Vict.  c.  97  (Mercantile  Law). 
b.  5.    See  Landlord  and  Tenant— Lease  1. 


19  A  20  Vict.  c.  108  (County  Court), 
s.  26.  See  County  Court  5,  0,  23. 
s.  32.    See  County  Court  25. 

s.  36.    See  Costs— County  Court  Acts  1,  2. 
8.  72.    See  County  Court  21. 

20  A  21  Vict.  c.  43  (Justices).    See  Justice  of 

the  Peace,  13. 

20  A  21  Viet.  c.  77  (Probate  Court), 
s.  26.    See  Probate— Practice  20. 
b.  68.    See  Probate— Practice  2. 
8. 78.  See  Probate— Married  Woman's  Will  1. 
s.  73.    See  Administrator  9, 10. 
s.  74.    See  Administrator  12. 
s.  82.    See  Administrator  1. 

20  A  21  Vict.  o.  85  (Divorce  Court), 
s.  25.    Divorce— Alimony  2 ;  Judicial  Separa- 
tion ;  Settlement,  6. 
8.  82.    Divorce — Alimony  5. 
s.  52.    See  Divorce — Alimony  1. 

20  A  21  Vict.  o.  olvii.  (Mayor's  Court), 
s.  22.    See  Mayor's  Court  4. 

21  &  22  Vict.  c.  27  (Lord  Cairns'  Act).     See 

Patent  1 ;  Specific  Performance  2. 
b.  2.     See  Light  2. 

21  A  22  Vict.  c.  95  (Probate  Court), 
s.  18.    See  Administrator  11,  12.    . 

a.  81.    See  Probate— Practice  9. 

21  A  22  Vict.  c.  98  (Local  Government), 
s.  41.    See  Highway  20. 

21  A  22  Vict.  c.  czlix.  (Clyde  Navigation), 
as.  76,  84.    See  Scotch  Law — Biver. 

22  Vict  c.  26  (Superannuation), 
s.  7.    See  Prison  2. 

22  Vict.  c.  32  (Penalty).    See  Penalty  4. 

22  A  23  Vict.  c.  35  (Law  of  Property), 
s.    80.    See  Practice— Petition   1 ;    Trust — 
Costs  1,  2. 

22  A  23  Vict.  o.  59  (Railway  Companies  Arbitra- 
tion).   See  Railway  Company  24. 

22  &  23  Vict.  c.  61  (Divorce  Court). 

s.  5.    See  Divorce — Settlement  1,  3. 

23  A  24  Vict.  c.  38  (Law  of  Property).     See 

Practice  —Investment. 
s.  8.    See  Administration  41. 
s.  10.    See  Lands  Clauses  Act  32. 
s.  18.    See  Limitations,  Statute  of,  9, 10. 

23  &  24  Vict.  o.  126  (Common  Law  Procedure), 
s.  1.    See  Ejectment. 
s.  18.     See  Sheriff  4. 
88. 14,  17.    See  Sheriff  3. 
8. 17.    See  Interpleader  2. 

23  A  24  Vict.  o.  127  (Solicitors), 
s.  26.    See  Solicitor,  49,  51. 
s.  28.     See  Solicitor,  29,  30,  38-42. 

23  A  24  Vict.  c.  144  (Divorce). 
8.  2.    See  Divorce — Appeal. 

b.  7.    See  Divorce— Intervention. 
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23  &  24  Viot.  e.  145  (Trustees,  Lord  djanworth's 

Act). 

s.   27.    See    Trust   and    Trustee— Appoint- 
ment 1,  2. 

s.  30.    See  Executor  11. 

24  A  25  Viot.  c.  10  (Admiralty). 

b.  7.    See  Admiralty — Jurisdiction  1,  2. 
8. 10.    See  Ship— Lien  5. 
s.  18.    See  Admiralty — Damage  2. 
s.    34.    See   Admiralty—Stay    of  Proceed- 
ings 1. 

24  A  25  Vict.  c.  47  (Harbours).    See  Ship— 
Pilot*. 

24  &  25  Viet.  e.  55  (Poor), 
s.  3.    See  Poor  Law  19. 

24  A  25  Vict.  c.  96  (Larceny). 
8.  3.    See  Larceny  1. 
a.  76.    See  Misappropriation. 
s.  100.    See  Central  Criminal  Court ;  Lar- 
ceny 5. 
s.  113.    See  False  Imprisonment. 

24  A    5  Vict  o.  97  (Malicious  Injury  to  Property). 
8.  52.    See  Malicious  Injury  to  Property. 

24  A  25  Vict.  c.  100  (Offences  against  Person). 
8. 4.    See  Murder  2. 
88. 14, 15.    See  Murder  1. 

a.  20.    See  Assault. 

b.  48.    See  Rape. 

24  A  25  Vict.  c.  114  (Wills). 

s.  1.     See  Probate— Execution  1. 

25  A  26  Vict.  c.  42  (Bolt's  Act).    See  Patent  1. 

25  A  26  Vict.  c.  61  (Highways), 
s.  39.    See  Highway  1. 

25  A  26  Vict.  c.  63  (Merchant  Shipping). 

s.  3.    See  Ship — Owner  2. 

8.  41.    See  Ship— Pilot  5. 

s.  54.    See  Ship— Collision  13. 

s.  54,  sub-s.  4.    See  Ship— Collision  16. 

8.  67,  sub-s.  7.    See  Ship—  BUI  of  Lading  1. 

88.  67,  68,  73,  75,  76.     See    Ship— BUI  of 

Lading  7. 
25  A  26  Vict.  c.  68  (Copyright). 

88.  1,  4.    See  Copyright  13. 
25  A  26  Vict.  c.  86  (Lunacy  Regulation). 

b.  3.    See  Lunatic  11. 

b.  12.    See  Lunatic  10. 

25  A  26  Vict.  c.  89  (Companies). 

a.  4.  See  Company— Registration  1,2, 3, 5, 6, 8. 

b.  23.    See  Company — Shares  5. 
s.  25.    See  Company — Shares  13. 
s.  30.    See  Company— Shares  27. 
s.  32.    See  Solicitor  24. 

a.  38,  sub-s.  1.    See  Company— Winding-up  8. 

b.  51.    See  Company— Meetings  2. 

b.  79,  sub-s.  2.  See  Company—  Winding-up  36. 

s.  81.    See  Company — Winding-up  35. 

b.  87.    See  Company — Winding-up  66. 

b.  95,  sub-s.  3.  See  Company — Winding-up  30. 

8.  102.    See  Company — Winding-up  3. 

s.  115.    See  Company—  Winding-up  21,   85, 

86,  87,  88. 
a.  133,  sub-s.  2.  Se  Company—  Winding-up  80. 


b.  150.    See  Company — Winding-up  52. 

s.  155.     See  Practice — Production  of  Docu- 
ments 21. 

s.  158.    See  Practice— Pleading  28. 

as.  161, 162.    See  Company — Winding-up  20. 

s.  163.  See  Company— Winding-up  23,  66,  79. 

b.   165.    See    Company  —  Director   14,    17 
Company — Winding-up  26  ;  Solicitor  8. 

8. 167.    See  Company — Winding-up  28. 

a.  199.  See  Company — Registration  8 ;  Com- 
pany— Winding-up  83 ;  Tramway  1. 

b.  204.    See  Company — Winding-up  82. 

Table  A. 
art.  10.    See  Company — Shares  19. 
arts.  95,  97.    See  Company — Shares  20. 

25  A  26  Vict.  o.  102  (Metropolis  Management). 
8.  61.    See  Metropolis  11. 

8.  75.  See  Metropolis  2,  4,  5. 
8.  77.  See  Metropolis  15, 16. 
b.  112.    See  Metropolis  13. 

26  Viot.  o.  24  (Vice-Admiralty  Courts). 

a.  10.    See  Admiralty— Jurisdiction  4 ;  Ship 
—Lien  2 

26  A  27  Vict.  c.  29  (Corrupt  Practices), 
s.  2.    See  Parliament  2. 
s.  7.    See  Parliament  1. 

26  A  27  Vict.  c.  93  (Waterworks). 

a.  14.    See  Water  Company  4. 

26  A  27  Vict.  o.  118  (Companies  Clauses), 
s.  30.    See  Railway  Company  5. 

26  A  27  Vict.  c.  cxxviii.  (London,  Brighton,  and 

South  Coast  Railway  Company). 
8.  51.    See  Railway  Company  29. 

27  A  28  Vict.  o.  29  (Criminal  Lunatic).    See 

Prison  4. 

27  A  28  Vict.  c.  39  (Union  Assessment), 
s.  1.    See  Poor  Rate  20. 
8.  2.    See  Poor  Rate  1. 

27  A  28  Vict.  c.  cxxv.  (Railway  Passengers'  In- 

surance).   See  Arbitration  11. 
ss.  3, 16,  33.    See  Arbitration  12. 

28  A  29  Vict.  o.  126  (Prison), 
ss.  23,  44.    See  Prison  1. 

29  A  30  Vict.  c.  19  (Parliamentary  Oath), 
s.  1.    See  Parliamentary  Oath  1,  2,  3. 
s.  3.    See  Parliamentary  Oath  3. 

s.  4.    See  Parliamentary  Oath  2. 
8.  5.    See  Maintenance  of  Action  2 ;  Parlia- 
mentary Oath  2 ;  Penalty  1. 

29  A  30  Vict,  o,  32  (Divorce). 

8. 1.    See  Divorce — Alimony  8. 

30  A  31  Vict.  c.  29  (Leeman'a  Act).    See  Stock 

Exchange  1,  2,  4. 

30  A  81  Vict  c.  47  (Lis  pendens). 

b.  2.    See  Lis  pendens. 

30  A  31  Vict.  c.  102  (Representation  of  People). 

a.  3.    See  Parliament  5,  6. 

b.  4.    See  Parliament  5,  6, 16. 

30  A  31  Viot  c.  124  (Merchant  Shipping), 
s.  9.    See  Ship — Collision  14, 15. 
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30  A  31  Vict.  c.  137  (Railways). 
8.  3.    See  Railway  Company  19. 
b.  4.    See  Railway  Company  18. 

30  A  31  Vict.  c.  131  (Companies). 
b.  25.    See  Company— Shares  21-24. 
s.  26.    See  Company — Shares  80. 
s.  88,    See  Company — Prospectus  7. 

30  A  31  Vict.  c.  142  (County  Court), 
s.  5.    See  Costs — County  Court  Acts  4. 
8.  10.    See  Costs,  Security  for,  7 ;    County 

Court  4,  9. 
8. 13.    See  County  Court  1. 
8.  31.    See  County  Court  21. 

30  A  31  Vict.  c.  144  (Life  Insurance).    See  Mort- 

gage— Priority  7. 

31  A  32  Vict.  c.  40  (Partition), 
s.  3.    See  Partition  1,  8. 

8.  8.    See  Partition  6, 12. 

81  A  32  Vict.  c.  71  (County  Court). 

b.  9.    See  Costs — County  Court  Acts  5. 
ss.  25-27.    See  Admiralty — Appeal  2. 

31  A  32  Vict.  c.  72  (Oaths).' 
b.  8.    See  Parliamentary  Oath  1. 

31  A  32  Vict.  c.  101  (Title  to  Land,  Scotland). 
See  Scotch  Law — Heritable  Property  2. 

31  A  32  Vict.  c.  109  (Church  Bates), 
ss.  1,  5.    See  Church  and  Clergy  5, 

31  A  32  Viot.  o.  121  (Pharmacy), 
s.  17.    See  Pharmacy  Acts. 

31  A  32  Vict.  o.  122  (Poor  Law), 
s.  33.    See  Poor  Law  5. 

31  A  32  Vict  o.  125  (Election  Petition), 
ss.  25,  26.    See  Parliament  4. 

8.  41.    See  Parliament  3. 

32  A  33  Vict.  c.  14  (Inland  Revenue). 
8. 11.    See  Inhabited  House  Duty  1. 

82  A  33  Vict.  c.  18  (Lands  Clauses). 

b.  1.    See  Lands  Clauses  Act  21 ;  Statute  1. 

32  A  33  Vict.  o.  46   (Specialty    Debts).     See 
Executor  19. 

82  A  83  Vict.  e.  51  (County  Court).    See  County 
Court  10-18. 

32  A  33  Vict.  c.  56  (Endowed  Schools), 
s.  9.    See  Charity  5. 
s.  11.    See  Endowed  Schools  Acts  2. 
ss.  11,  14,  sub-s.   1.    See  Endowed  Schools 

Acta  I. 
b.  19.    See  Charity  5. 

82  A  88  Vict.  o.  62  (Debtors  Act). 

s.  4.    See  Arrest,  2,  4,  6,  9, 10. 

s.  5.  See  Arrest  7,  8 ;  Bankruptcy — Appeal 
4  ;  Proof  9  ;  Husband  and  Wife  3. 

8.  6.    See  Arrest  9. 

8. 11,  sub-s.  1.  See  Debtors  Act  1 ;  Fraudu- 
lent Debtor  1. 

6.  13.  See  Debtors  Act  2;  Fraudulent 
Debtor*. 

b.  21.    See  Municipal  Corporation  16. 


32  A  33  Vict.  c.  67  (Valuation  Metropolis  Act), 
s.  46.    See  Poor  Rate  23. 
b.  47.    See  Poor  Rate  22. 

32  A  33  Vict.  c.  68  (Evidence).    See  Parliamen- 
tary Oath  2. 

82  A  33  Viot.  c.  71  (Bankruptcy). 

s.    6.     See    Bankruptcy  —  Adjudication    1 
Petition  5  ;  Secured  Creditor  1. 

s.  6,  sab-s.  2.     See  Bankruptcy — Act  of  Bank- 
ruptcy 2 ;  Fraudulent  Preference  1. 
sub-s.  3.    See  Bankruptcy — Act  of  Bank- 
ruptcy 11, 15. 
sub-s.  6.    See  Bankruptcy — Act  of  Bank- 
ruptcy 15. 

s.  10.    See  Bankruptcy — Annulment  8. 

s.  11.    See  Bankruptcy — Adjudication  1. 

s.  13.  See  Bankruptcy  —  Act  of  Bank- 
ruptcy 13. 

s.  14.    See  Bankruptcy — Trustee  7. 

s.  15.  See  Bankruptcy  —  Assets  14  ;  Dis- 
claimer 3. 

8.  16,  sub-s.  5.  See  Attachment  11 ;  Bank- 
ruptcy— Protected  Transaction  4. 

8. 17.    See  Bankruptcy — Assets  14, 17. 

8.  20.  See  Bankruptcy — Trustee  6;  Privy 
Council  1. 

s.  21.    See  Bankruptcy — Meeting. 

8.  22,  sub-s.  2.    See  Bankruptcy — Assets  1. 

s.  23.    See  Bankruptcy — Disclaimer  3,  5,  9. 

s.  25.    See  Bankruptcy — Trustee  7. 

s.    28.      See    Bankruptcy — Annulment    2  ; 
—  Composition  2,  3,  4,  6  ;  — Liquidation  5  ; 
— Scheme. 
sub-s.  3.    See  Bankruptcy — Discharge  A  \ 
Set-off  1. 

s.  31.  See  Bankruptcy — Proof  6,  16 ;  Com- 
pany— Promoter  2  ;  Winding-up  4. 

s.  32,  sub-s.  2.  See  Company — Winding-up  53. 

8.  84.     See  Bankruptcy— Distress  2. 

s.  87.    See  Bankruptcy — Proof  9. 

8.  46,  sub-s.  1.    See  Slieriff  1. 
sub-s.  2.    See  Sheriff  5. 

b.  47.  See  Bankruptcy — Close  of  Bank- 
ruptcy. 

8.  49.  See  Bankruptcy — Discharge  2,  3 ; 
Company — Promoter  2  ;  Trust  ana  Trustee 
— Costs  6. 

b.  71.  See  Bankruptcy — Close  of  Bankruptcy. 

b.  72.     See  Bailment. 

b.  74.    See  Settlement  21. 

s.  78.    See  Bankruptcy — Meeting. 

b.  82.  See  Bankruptcy — Debtors1  Summons  6. 

b.  83,  sub-s.  4.  See  Bankruptcy— Trustee  14, 15. 

s.  87.  See  Bankruptcy — Assets  8, 9, 12 ;  Pro- 
tected Transaction  4. 

8.  90.    See  Bankruptcy — Assets  15, 16. 

8.  91.  See  Bankruptcy —  Voluntary  Settle- 
ment 3. 

8.  92.  See  Bankruptcy — Fraudulent  Prefer- 
ence 1,  2,  3,  4. 

b.  94,  sub-s.  3.  See  Attachment  10 ;  Banker 
8  ;  Bankruptcy — Protected  Transaction  1. 

s.  95.  See  Bankruptcy — Act  of  Bankruptcy  16. 

b.  95,  sub-s.  3.  See  Attachment  10 ;  Bank- 
ruptcy— Protected  Transaction  1,  2,  5,  6. 


TABLE  OF  STATUTES  SPECIALLY  CONSIDERED. 


xxv 


s.  96.  See  Bankruptcy — Discovery;  Exam- 
ination 4, 6,  7 ;  County  Court  15. 

s.  97.    See  Bankruptcy — Examination  6. 

8.  125.  See  Bankruptcy  —  Liquidation  6 ; 
— Scheme. 

s.  125,  sab-B.  7.  See  Bankruptcy — Liquida- 
tion IS. 

s.  125,  sub-s.  12.  See  Bankruptcy — Adjudica- 
tion 3 ;  — Liquidation  2  ;  Infant  1. 

8.  125.  See  Bankruptcy — Composition  5, 8,  9, 
10,  20,  21 ;  —ScJieme. 

82  A  33  Vict.  o.  73  (Telegraphs). 
as.  8,  4,  5.    See  Telegraph. 

32  A  38  Vict.  c.  83  (Bankruptcy  Repeal), 
s.  15.    See  Insolvency. 

82  A  33  Vict.  c.  ex.  (Huddersfield  Waterworks). 

a.  71.    See  Water  Company  1. 

33  A  34  Viot.  c.  14  (Naturalisation). 
8.  2.    See  Probate— Execution  8,  9. 

33  A  34  Vict.  c.  30  (Wages  Attachment  Aboli- 
tion).   See  Master  and  Servant  24. 

33  &  34    Viot.    c.    35    (Apportionment).    See 
Apportionment. 

33  &  34  Vict  o.  52  (Extradition). 
8.  8.    See  Extradition  1. 

b.  10.    See  Extradition  5. 

a.  19.    See  Extradition  2. 
8.  26.    See  Extradition  3. 

33  A  34  Vict.  o.  61  (Life  Insurance), 

b.  3.    See  Insurance,  Life,  1. 

88.  21,  22.    See  Insurance,  Life,  2. 
8.  22.    See  Insurance,  Life,  3. 

33  A  84  Vict.  c.  78  (Tramways). 
a.  29.    See  Tramxoay  2. 
8.  54.    See  Tramway  3. 

33  A  34  Vict.  c.  98  (Married  Women's  Property). 
8.  1.    See  Husband  and  Wife  58. 

a.  10.    See  Husband  and  Wife  34. 

33  &  34  Viot.  c.  97  (Stamps).    See  Stamp  2. 

b.  15.    See  Stamp  1. 

g.  59.    See  Solicitor  50. 

34  A  35  Viot.  c.  41  (Gasworks  Clauses), 
as.  1,  35.    See  Gas  Company  1. 

34  A  35  Vict.  c.  44  (Incumbents'  Resignation). 
See  Church  and  Clergy  20,  21. 

34  A  35  Vict,  c  79  (Lodgers'  Goods  Protection). 
See  Landlord  and  Tenant — Lodger. 

34  A  35  Vict.  c.  112  (Prevention  of  Crimes), 
s.  15.    See  Vagrant. 

b.  19.    See  Receiving  Stolen  Goods. 

35  A  36  Vict.  c.  60  (Corrupt  Practices). 
8.  2.    See  Municipal  Corporation  10. 

s.  14,  sub-s.  5.    See  Municipal  Corporation  6. 

a.  22.    See  Municipal  Corporation  6. 

35  A  36  Vict  c.  65  (Bastard). 
8.  3.    See  Bastardy  4. 

b.  4.    See  Bastardy  2. 

Digest,  1881-1885. 


35  A  36  Vict.  c.  86  (County  Court), 
s.  6.    See  Mayor's  Court  5. 

35  A  36  Vict.  c.  94  (Licensing). 
6.  3.    See  Alehouse  14,  15. 

8. 13.  See  Alehouse  16. 

s.  17.  See  Alehouse,  17. 

s.  42.  See  Alehouse  5, 12. 

s.  45.  See  Alehouse  4. 

s.  51.  See  Alehouse  15. 

36  A  37  Vict.  c.  12   (Infants'  Custody).    See 

Husband  and  Wife  71 ;  Infant  6. 
6. 1.     See  Infant  8. 

36  A  37  Vict.  c.  48.    (Railways  and  Canals). 
See  Railway  Company  25. 
s.  8.     See  Railway  Company  20,  24. 
s.  15.     See  Railway  Company  23. 
s.  28.     See  Railway  Company  22. 

36  A  37  Vict.'  c.  66  (Judicature). 

s.  16.    See  Divorce — Appeal. 

s.  19.  See  Interpleader  1 ;  Practice — Ap- 
peal 27. 

b.  24,  sub-s.  7.  See  Bankruptcy— Receiver  2 ; 
Receiver  12. 

s.  25.    See  Receiver  7. 

s.  25,  sub-s.  3.    See  Water  Company  2. 

s.  25,  sub-s.  6.    See  Chose  in  Action  2,  3. 

8.  25,  sub-s.  8.  See  Arbitration  13 ;  Inter- 
pleader 9 ;  Municipal  Corporation  16 ;  Re- 
ceiver 4,  13. 

s.  25,  sub-s.  9.    See  Ship — Bill  of  Lading  2. 

s.  25,  sub-s.  11.  See  Practice — Interroga- 
tories 14. 

s.  34.    See  Practice—Trial  8. 

s.  39.     See  Arrest  3. 

s.  45.    See  County  Court  4,  5. 

s.  47.  See  Parliamentary  Oath  3 ;  Practice — 
Appeal  18,  20-22;  Trust  and  Trustee- 
Costs  10. 

s.  49.  See  Interpleader  5;  Practice — Ap- 
peal 7-9, 15-17. 

s.  57.    See  PracHce-^Reference  2,  6, 11-18. 

s.  89.  See  County  Court  19 ;  Mayor's 
Court  3. 

s.  100.  See  Interpleader  12;  Practice— 
Appeal  45 ;  Parties  24. 

36  A  87  Vict.  c.  71  (Salmon  Fishery), 
s.  15.    See  Fishery  Acts  2. 
s.  22.    See  Fishery  Acts  1. 

36  &  37  Vict.  o.  85  (Merchant  Shipping). 
8. 17.    See  Ship— Collision  7,  21. 

36  A  37  Viot.  e.  87  (Endowed  Schools), 
s.  7.     See  Charity  5. 

37  &  88  Vict.  c.  42  (Building  Societies), 
s.  15.     See  Building  Society  10. 

s.  42.    See  Building  Society  16,  17,  18. 

37  A  38  Vict.  c.  49  (Licensing), 
s.  3.    See  Aleliouse,  10. 
b.  15.    See  Alehouse,  2, 12, 13. 

37  A  38  Viot.  o.  50  (Married  Women), 
s.  2.  See  Husband  and  Wife  4,  29. 
s.  5.    See  Husband  and  Wife,  29. 
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37  A  38  Vict.  c.  57  (Real  Property  Limitation). 
8.  3.    See  Limitations,  Statute  o/,  14. 
b.  7.    See  Limitations,  Statute  of,  14. 

a.  8.    See  Limitations,  Statute  of,  23. 

37  &  38  Vict.  c.  64  (Divorce,  Scotland).    See 

Scotch  Law— Marriage  2. 
37  A  38  Vict.  c.  68  (Solicitors). 

b.  12.    See  County  Court  8. 

87  A  38  Vict.  c.  78  (Vendor  and  Purchaser). 

a.  4.    See    Mortgage— Power    of    Sale    2; 
Vendor  and  Purchaser  15. 

8.  6.    See  Husband  and  Wife  18. 
s.  9.    See  Vendor  and  Purchaser  25. 

37  A  38  Vict.  c.  85  (Public  Worship  Regulation), 
s.  9.    See  Church  and  Clergy  9. 

b.  16.    See  Church  and  Clergy  10. 

38  A  39  Vict.  c.  36  (Artisans'  Dwellings), 
s.  6.    See  Artisans1  Dwellings  Acts  1. 

88. 18,  20.    See  Artisans'  Dwellings  Acts  2. 

8.  20.    See  Artisans'  Dwellings  Acts  3,  4. 
38  A  39  Vict.  c.  40  (Municipal  Elections). 

s.  1,  Bub-8.  2.  See  Municipal  Corporation  2,  3. 
sub-s.  3.     See  Municipal  Corporation  10. 

8. 13,  sub-s.  6.  See  Municipal  Corporation  10. 
38  A  39  Vict.  c.  50  (County  Court). 

8.  6.    See    Admiralty  —  Appeal  2 ;     County 
Court  2,  22 ;  Practice— New  Trial  3. 
38  A  39  Vict.  c.  55  (Public  Health). 

b.  4.     See  Public  Health  Act  33. 

a.  13.    See  Public  Health  Act  28. 
bs.  15, 16.    See  Public  Health  Act  4. 
8.  21.    See  Nuisance  9. 

b.  39.  See  Public  Health  Act  14. 
b.  44.  See  Public  Health  Act  18. 
b.  47.    See  Public  Health  Act  19. 

8.  62.    See  Public  Health  Act  26,  36. 

s.  91.    See  Nuisance  1. 

s.  94.    See  Nuisance  2. 

88. 116, 117.    See  Public  HeaUh  Act  16, 17. 

b.  146.    See  Public  Health  Act  14. 

8.    150.    See    Highway    2;    Public    Health 

Act  30,  32,  37,  40. 
a.  156.    See  Public  Health  Act  1. 
s.  156.    See  Public  Health  Act  15. 

a.  167.    See  Public  Health  Act  33. 
8. 158.    See  Public  Health  Act  1. 

s.  174.    See  Public  Health  Act  7-9,  30. 
8.    193.    See    Penalty    4;    Public    Health 
Act  7,  20,  21. 

b.  211.    See  Public  Health  Act  23 

a.  213.    See  Public  Health  Act,  40. 
8.  215.    See  Highway  9. 

b.  241,  sub-s.    5.    See  Company— Winding- 
up  67. 

s.  266.    See  Public  Health  Act  24. 

8.  257.    See  Public  Health  Act  35. 

8.  258.    See  Justice  of  the  Peace  3,  4. 

8.  264.     See  Public  Health  Act  23. 

8.  268.    See  Public  Health  Act  29,  37. 

s.  308.     See  Public  Health  Act  3,  4,  5,  14. 

8.  810.     See  Public  Health  Act  12. 

Sohed.  I.    rules    2,   9.    See  Public  Health 

Act  13. 
Sched.  H.  rules  64,  70.    See  Public  Health 

Act  11. 


38  A  39  Vict.  c.  60  (Friendly  Societies). 

s.  15,  sub-s.  7.    See  Friendly  Society  2. 
38  A  39  Vict.  c.  63  (Sale  of  Food). 

a.  6.    See  Adulteration  1,  4,  5,  6. 
bs.  12,  13,  14.     See  Adulteration  2. 
8. 14.     See  Adulteration  3. 

s.  25.    See  Adulteration  6. 
38  A  39  Vict.  c.  66  (Statute  Law  Revision). 
8. 1.    See  Parliamentary  Oath  1. 

38  A  39  Vict.  c.  77  (Judicature). 
8.  10.    See  Administration  43,  45,  46 ;  Com- 
pany— Winding-up,  52,  53,  55,  56,  66,  72  ; 
Practice— Pleading  28 ;  Sale  of  Goods  4. 
38  A  39  Vict.  c.  90  (Workmen).    See  Appren- 
tice 2 ;  Master  and  Servant  2. 
s.  4.    See  Master  and  Servant  4. 
8.  10.     See  Master  and  Servant  3. 
s.  11.    See  Master  and  Servant  25. 

38  A  39  Vict.  c.  91  (Trade  Marks). 

s.  3.    See  Trade  Mark  22. 
.  b.  5.    See  Trade  Mark  22,  25. 
8.  6.    See  Trade  Mark  6,  7. 
8. 10.    See  Trade  Mark  6,  8. 

b.  76.    See  Trade  Mark  21. 

a.  90.    See  Trade  Mark  21. 

38  A  39  Vict.  c.  94  (Offences  against  person), 
s.  4.    See  Rape. 

38  A  39  Vict.  c.  clxiii.  (West  Kent  Sewerage), 
s.  93.    See  Local  Government  Board. 

39  A  40  Vict.  c.  17  (Partition). 
8.  3.     See  Partition  7,  13. 

8.  6.     See  Partition  10. 

39  A  40  Vict.  c.  59  (Appellate  Jurisdiction). 

b.  17.    See  Practice—  Trial  1. 
s.  20.    See  Interpleader  1. 

39  A  40  Vict.  c.  61  (Poor  Law). 

8.  34.    See  Poor  Law  7,  16,  17, 18,  21,  22. 
s.  35.    See  Poor  Law  9, 11, 12, 14, 15. 

89  A  40  Vict.  c.  79  (Elementary  Education). 
b.  11,  sub-s.   1.    See   Elementary  Education 

Acts  2. 
b.  32.    See  Elementary  Education  Acts  11. 
b.  34.    See  Elementary  Education  Acts  5. 
s.  91.    See  Elementary  Education  Acts  15. 

39  A  40  Vict.  o.  80  (Merchant  Shipping). 
b.  6.    See  Ship — Detention. 

b.  10.    See  Ship — Detention. 

s.17.    See  Ship— Collision  7,  34,  40. 

s.  36.    See  Ship — Necessaries  2. 

40  A  41  Vict.  c.  16  (Wrecks  Removal). 

8.4.    See  Harbour  3 ;  Ship—  Collision  17. 

40  A  41  Vict.  c.  18  (Settled  Estates). 

s.  17.    See  Settled  Estates  Act  1 ;  Trust  and 

Trustee — Costs  and  Charges  2. 
ss.  20,  21.    See  Settled  Estates  Act  2. 
s.  23.    See  Settled  Estates  Act  6. 
8.  50.    See  Settled  Estates  Act  3. 

40  A  41  Vict.  c.  21  (Prisons), 
s.  4.    See  Prison  3,  4. 
s.  36.    See  Prison  2. 
ss.  48,  60.    See  Prison  1. 
a.  57.    See  Prison  3,  4. 
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40  A  41  Vict.  c.  25  (Solicitors), 
s.  23.    See  Solicitor  5. 

40  A  41  Yict.  o.  34  (Locke  King's  Amendment). 
See  Administration  50. 

40  A  41  Vict.  c.  ccxxxv.   (Metropolitan  Street 

Improvements). 
8.  23.    See  Lands  Clauses  Act  4. 
s.  33.    See  Metropolis  8. 

41  A  42  Vict.  c.  15  (Inland  Revenue). 
b.  13.    See  Inhabited  House  Duty  4. 

s.  13,  sub-s.  1.    See  Inhabited  House  Duty  5. 
b.  13,  sub-s.  2.   See  Inhabited  House  Duty  2,  3. 

41  A  42  Vict.  c.  26  (Parliamentary  and  Muni- 
cipal Registration). 

8.  5.    See  Parliament  5,  6. 

b.  15.    See  Municipal  Corporation  13. 

88.  22,  23.    See  Parliament  16. 

8.  28.    See  Parliament  11,  12. 

8.  28,  Bub-s.  2.    See  Parliament  14,  15. 

s.  28,  eub-s.  J5.  See  Municipal  Corpora- 
tion IS. 

41  A  42  Vict.  c.  31  (Bills  of  Sale). 
8.  4.    See  Bill  of  Sale  42. 
s.  8.    See  Bill  of  Sale  6-10, 12, 13, 16,  25. 
s.  10.    See  BUI  of  Sale  31,  33,  44,  45,  50,  51. 
8. 10,  sub-s.  2.    See  Bill  of  Sale  25,  26,  87. 
b.  10,  sab-s.  3.    See  Bill  of  Sale  86. 
b.  11.    See  Bill  of  Sale  29. 
s.  20.    See  Bill  of  Sale  17,  35. 

41  A  42  Vict.  c.  32  (Metropolis). 
88. 14, 16.    See  Metropolis  3. 

41  A  42  Vict.  c.  51  (Roads  and  Bridges,  Scotland). 
88.  4,  6,  6,  7,  37.     See  Scotch  Law— High- 
way 1. 

41  A  42  Vict.  c.  74  (Contagious  Diseases).  See 
Constable. 

41  A  42  Vict.  o.  77  (Highways  and  Locomotives). 
8. 13.    See  Highway  15, 16, 18-21. 

s.  16.  See  Highway  15,  17. 
8.  28.  See  Highway  11-14. 
s.  38.    See  Highway  8, 16. 

42  Vict.  c.  11  (Bankers'  Books  Evidence). 

a.  7.  See  Practice — Production  of  Documents 
20. 

42  &  43  Vict,  c,  30  (Adulteration). 
8.  3.    See  Adulteration  3. 
s.  6.    See  Adulteration  1. 

42  &  43  Vict,  c  42  (Summary  Jurisdiction). 

b.  6.    See  Justice  of  the  Peace  14. 
s.  32.    See  Justice  of  the  Peace  11. 
s.  33.    See  Public  Health  Act  25. 
8.  35.    See  Justice  of  the  Peace  14. 
s.  54.    See  Bastardy  6. 

42  A  43  Vict.  o.  72  (Merchant  Shipping). 
b.  2.     See  Ship — Wreck. 

43  A  44  Vict.  c.  20  (Inland  Revenue). 
b.  33.    See  Excise. 

43  A  44  Vict.  o.  34  (Debtors,  Scotland), 
s.  6.    See  Scotch  Law— Bankruptcy. 


43  &  44  Vict.  c.  35  (Wild  Birds1  Protection), 
s.  35.    See  Wild  Birds*  Protection  Act. 

43  A  44  Vict.  c.  42  (Employers'  Liability), 
s.  1.    See  Master  and  Servant  13,  21. 
b.  1,  sub-s.  1.    See  Master  and  Servant  15, 16. 
s.  1,  sub-s.  2.    See  Master  and  Servant  22. 
8. 1,  sub-s.  3.     See  Master  and  Servant  23. 
8.  1.  sub-s.  5.    See  Master  and  Servant  17, 

18,  20. 
8.  4.    See  Master  and  Servant  5. 
s.  6.    See  County  Court  29. 
s.  7.    See  Master  and  Servant  5,  8,  9. 
s.  8.    See  Master  and  Servant  21. 

43  A  44  Vict.  c.  47  (Ground  Game). 

b.  3.     See  Landlord  and  Tenant— Ground 
Game. 

44  &  45  Vict.  c.  12  (Customs  and  Inland  Revenue), 
s.  24.    See  Inhabited  House  Duty  2. 

88.  27,  41.    See  Succession  Duty  1. 

44  A  45  Vict.  c.  21  (Married  Women's  Property, 
Scotland). 
8.  6.    See  Scotch  Law — Husband  and  Wife. 

44  &  45  Vict.  c.  41  (Conveyancing  and  Law  of 

Property), 
s.  3,  sub-s.  2.    See  Vendor  and  Purchaser  19. 
b.  3,  sub-s.  4.    See  Vendor  and  Purchaser  35. 
b.  3,  sub-s.  6.    See  Vendor  and  Purchaser  20, 

32. 
b.  5.    See  Vendor  and  Purchaser  13. 
b.  8.    See  Vendor  and  Purchaser  14. 
s.  14.    See  Landlord  and  Tenant — Determina- 
tion of  Tenancy  3  ;  — Re-entry  2. 
b.  15.    See  Mortgage — Transfer,  1,  2. 
b.  25,  eub-8.  2.     See  Mortgage — Redemption 

Action  2. 
8.  31.    See  Trust  and  Trustee— Appointment 

3-5. 
s.  39.    See  Husband  and  Wife  43. 
b.  43.    See  Administration  54  ;  Infant  15-17. 
8.  56.    See   Trust  and  Trustee — Powers  9 ; 

Vendor  and  Purchaser  26. 
b.  65.    See  Vendor  and  Purchaser  14, 15. 
b.  70.    See  Practice — Sale  by  the  Court  2; 

Settled  Estates  Act  5. 

44  &  45  Vict.  c.  44  (Solicitors'  Remuneration), 
s.  2.    See  Costs — Conveyancing  1. 

a.  8.    See  Costs — Taxation  25. 
Schedule.    See  Costs — Conveyancing  1-8. 

44  A  45  Vict.  o.  49  (Land  Law,  Ireland). 
8.  58,  sub-s.  3.    See  Land  Law  (Ireland)  Act. 

44  A  45  Vict.  c.  58  (Army). 
8.  176,  Bub-s.  4.    See  Army  2. 

44  A  45  Vict.  c.  61  (Licensing). 

b.  3.    See  Alehouse^,  11. 

44  A  45  Vict.  c.  68  (Judicature), 
s.  9.    See  Divorce-- Appeal. 

45  Vict.  o.  14  (Metropolis  Management), 
s.  13.    See  Metropolis  6. 

45  A  46  Vict.  c.  34  (Beer  Licences), 
s.  1.    See  Alehouse  1,  8. 


XXV121 


TABLE  OP  STATUTES  SPECIALLY  CONSIDERED. 


45  &  46  Vict.  c.  88  (Settled  Land  Act), 
s.  2,  sub-B.  1.    See  Settled  Land  Act  11. 
b.  2,  sub-BB.  5,  6.    See  Settled  Land  Act  18. 
b.  2,  sub-B.  8.     See  Settled  Land  Act  23,  31. 
8.  8.    See  Settled  Land  Act  7. 
88.  3, 15.    See  Settled  Land  Act  1. 
s.  5.    See  Settled  Land  Act  14, 15. 
b.  10,  sub-s.  2.    See  Settled  Land  Act  3. 
s.  21.    See  Settled  Land  Act  9. 
s.  21  (ii.)    See  Settled  Land  Act  4. 
8.  25.    See  Settled  Land  Act  5. 
b.  25  (xi.)     See  Settled  Land  Act  6. 
8.  37.     See  Settled  Land  Act  3,  5. 
8.  38.     See  Settled  Land  Act  23. 
b.  39.    See  Settled  Land  Act  31. 
s.  45.     See  Settled  Land  Act  23. 
b.  51.    See  Settled  Land  Act  16. 
b.  53.    See  Settled  Land  Act  19. 
8.  56.     See  Settled  Land  Act  28. 
6.  58.    See  Settled  Land  Act  18. 
b.  58,  sub-B.  1.    See  Settled  Land  Act  13, 17. 
88.  59,  60.    See  Settled  Land  Act  7. 
s.  60.    See  Settled  Land  Act  28. 
8.  63.    See  Settled  Land  Act  12,  29. 

a.  66.    See  Settled  Land  Act  4. 

45  &  46  Viet.  c.  39  (Conveyancing). 
8.  5.    See  Trust  and  Trustee— Appointment  8. 

45  &  46  Vict.  o.  48  (Bills  of  Sale), 
s.  3.    See  Bill  of  Sale  17,  85. 
8.  4.    See  Bill  of  Sale  58. 

b.  7.    See  Bill  of  Sale  19,  52,  55,  56,  57. 
8.  8.    See  Bill  of  Sale  47. 

a.  9.    See  BUI  of  Sale  49,  53,  54,  56. 

b.  13.  See  Bill  of  Sale  56. 
8. 15.  See  Bill  of  Sale  17. 
Sched.    See  Bill  of  Sale  52-59. 

45  &  46  Vict.  c.  50  (Municipal  Corporations), 
s.  36.    See  Municipal  Corporation  15. 
s.  60.    See  Municipal  Corporation  11. 
8.  88,  sub-s.  4.    See  Municipal  Corporation  8. 
s.  100,  sub-s.  4.  See  Municipal  Corporation  8. 
b.  241.    See  Municipal  Corporation  1. 
Sohed.  III.  pt.  2,  rule  14.   See  Municipal  Cor- 
poration 9. 

45  &  46  Viot.  c.  61  (Bills  of  Exchange), 
s.  14.    See  Scotch  Law — Bankruptcy. 

45  A  46  Vict.  c.  75  (Married  Women). 
b.  1.     See  Costs — Security  for,  9  ;  Husband 

and  Wife  11,  74  ;  Practice — Judgment  13. 
as.  1,  2.    See  Settled  Estates  Act  8. 
as.  1-5.    See  Administrator  16. 
b.  1,  sub-s.  2.    See  Husband  and  Wife  5. 
8. 1,  sub-s.  4.    See  Husband  and  Wife  12,  53. 
s.  5.    See  Husband  and  Wife  14,  48,  51-55  ; 

Settlement  4. 
8. 12.    See  Practice — Undertaking  1. 
b.  19.    See  Husband  and  Wife  48 ;  Practice 

— Judgment  13 ;  Settlement  4. 
b.  24.    See  Administrator  16. 


45  &  46  Vict.  c.  80  (Allotments  Extension).    See 
Charity  10. 

46  A  47  Vict.  o.  52  (Bankruptcy). 

s.  5.  See  Bankruptcy — Petition  7 ;  — Receiv- 
ing Order  1. 

8.  4,  sub-s.  1.  See  Bankruptcy — Act  of  Bank- 
ruptcy 6,  7,  8,  9, 17, 18. 

8.  6,  sub-s.  1.    See  Bankruptcy — Petition  3. 

s.  7,  sub-s.  3.  See  Bankruptcy — Petition  1,  2. 
sub-s.  4.    See  Bankruptcy — Petition  10. 

b.  9.    See  Arrest  1 ;  Bankruptcy — Injunction. 

6. 18.    See  Bankruptcy — Composition  12. 

b.  18,  sub-B.  6.  See  Bankruptcy — Composi- 
tion 11. 

s.  28,  sub-s.  3.  See  Bankruptcy — Composi- 
tion 12. 

b.  28,  sub-s.  4.  See  Bankruptcy — Composi- 
tion 1. 

s.  44.  See  Bankruptcy — Order  and  Disposi- 
tion 2,  3. 

s.  46,  sub-s.  2.    See  Bankruptcy— Assets  11. 

s.  64.    See  Bankruptcy — Official  Receiver. 

s.  55.  See  Bankruptcy — Disclaimer  14, 19, 21. 
,  s.55,  sub-s.  4.  See  Bankruptcy — Disclaimer  11. 

b.  100.    See  County  Court  14. 

s.  102,  Bub-B.  1.  See  Bankruptcy — Jurisdic- 
tions. 

8. 103.  See  Bankruptcy — Appeal  4. 

8. 104.  See  Bankruptcy — Receiving  Order  5. 
s.  105.    See  Bankruptcy — Costs  2. 

b.  125.    See  Administration  22. 
s.  125,  sub-s.  4.    See  Administration  19,  20. 
s.  142.    See  Bankruptcy — Appeal  8. 
b.  145.    See  Bankruptcy — Execution. 
s.  146.    See  Bankruptcy — Assets  7. 
s.  151.    See  Solicitor  44. 
s.  168.    See  Bankruptcy — Petition  4. 
s.  169.    See  Bankruptcy — Assets  7. 
sub-s.  3.    See  Bankruptcy — Registrar. 

46  <fc  47  Vict.  c.  57  (Patents,  Designs,  and  Trade 
Marks). 
8. 15.    See  Patent  20. 
s.  18,  sub-s.  10.    See  Patent  21. 
s.  25.    See  Patent  18. 
s.  25,  cl.  4.    See  Patent  16. 
8.  26.    See  Patent  19. 
s.  32.    See  Patent  10. 
b.  47.    See  Copyright  6. 
s.  61.    See  Copyright  7. 
b.  63.    See  Trade  Mark  26. 
s.  64,  sub-s.  1  (c).    See  Trade  Mark  81. 
8.  90.    See  Trade  Mark  26. 
s.  113.    See  Trade  Mark  26. 

46  &  47  Vict.  c.  61  (Agricultural  Holdings). 

s.  33.     See  Landlord  and  Tenant— Yearly 

Tenant  2. 
8.  45.    See  Landlord  and  Tenant — Distress  1. 
8.  52.    See  Landlord  and  Tenant — Distress  2. 

47  <fc  48  Vict.  c.  68  (Matrimonial  Causes). 
8.  2.    See  Divorce — Restitution  2. 
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REFERENCES   TO   STATUTES   PASSED   WITHIN   THE   SAME   PERIOD. 


ABANDONMENT. 

Costs  of  abandoned  proceedings.    See  Costs — 
Appeal,  1 ;  Taxation,  21. 

Domicil,  of.    See  Domicil,  1. 

Easement,  of.    See  Light,  4. 

Ship,  of.    See  Scotch  Law— Appeal,  2. 

ABANDONMENT  OF  RAILWAYS  ACT,  1869 
(32  &  83  Vict.  0. 114). 

Parliamentary  deposit:  payment  oat  of  Court. 
See  Parliamentary  Deposit. 

ABATEMENT. 

Appointed  fund :  insufficiency  of :  priority  of 
appointees.    See  Power,  4. 

Nuisance,  of.    See  Nuisance,  1-3. 

ABDUCTION. 

[Girl  under  eighteen:    intent  to  have  carnal 
knowledge.    48  &  49  Vict.  c.  69,  s.  7.] 

ABSCONDING  DEBTOR. 
See  Bankruptcy — Act  of  Bankruptcy,  15. 

ABSENCE  BEYOND  SEAS. 

S*e  Limitations,  Statute  or,  17. 
Digest,  1881-1886. 


ABSOLUTE  GIFT. 
See  Will— Estate  or  Interest,  1-4. 

ACCELERATION. 
Gift  over.    See  Will— Vesting,  7. 

ACCEPTANCE. 
See  Bill  of  Exchange,  1,  2. 

ACCOMMODATION  BILL. 
Proof  in  bankruptcy.  See  Bankruptcy— Proof ,  1. 

ACCOMMODATION  WORKS. 
See  Railway  Company,  2. 

ACCORD. 

\m— Agreement  to  accept  less  sum  than  debt]— 
The  doctrine  stated  in  PinneVs  Case  (5  Rep. 
117),  and  recognised  in  Cumber  v.  Wane  (1  Str. 
426 ;  1  Sm.  L.C.  8th  ed.  357),  that "  payment  of 
a  lesser  sum  in  satisfaction  of  a  greater  cannot 
be  a  satisfaction  of  the  whole,"  has  been  too 
long  accepted  as  law  to  be  disturbed.  Foakes  v. 
Beer  (H.L.),  54  Law  J.  Rep.  Q.B.  130 ;  Law  Rep. 
9  App.  Cas.  605. 

An  agreement  by  a  judgment  creditor,  in 
consideration  of  immediate  payment  of  part  of 
the  debt,  to  accept  payment  to  himself  or  his 

B 


ACCORD— ACTION. 


nominee  of  the  residue  of  the  debt  and  costs  by 
instalments  without  interest  in  full  satisfaction 
of  the  judgment,  falls  within  the  above  doctrine, 
and  does  not  bar  the  creditor  from  issuing  exe- 
cution for  interest  on  the  judgment  debt  after  all 
the  instalments  have  been  paid.    Ibid. 

Judgment  of  the  Court  of  Appeal  (52  Law  J. 
Rep.  Q.B.  712 ;  Law  Rep.  11  Q.B.  D.  221)  af- 
firmed.   Ibid. 

Judgment  of  Queen's  Bench  Division  (52  Law 
J.  Rep.  Q3.  426)  reversed.    Ibid. 

2. — Delivery  of  cheque]-~-A~,  being  indebted  to 
B.  in  1252.  7s.  9d.  for  goocU  Bold  and  delivered, 
gave  B.  a  eheque  for  1002.  payable  on  demand, 
which  B.  accepted  in  satisfaction : — Held,  a  good 
accord  and  satisfaction.  Qoddard  v.  O'Brien, 
Law  Rep.  9  Q.B.  D.  87. 

ACCOUNT. 

[Stamp  duties  on  accounts :  Customs  and  Inland 
Revenue  Act,  1681,  44  <fe  45  Vict.  c.  12,  as. 
38-40.] 

Additional   accounts   and  enquiries.    See  Ad- 

MTNIBTBATION,  29. 

Admission  of  unsettled  account,  if  unqualified, 
implies  a  promise  to  pay.  See  Limitations, 
Statute  or,  4. 

Interest :  subsequent,  when  oomputed  as  against 
mortgagor.    See  Mortgage— Foreclosure,  1. 

Mortgagee,  against.  See  Mortgage — Attorn- 
ment, 7 ;  Interest,  1 ;  Possession,  1,  2. 

Practioe  as  to  taking.    See  Practice— Account. 

Settled  account :  opening :  discovery.  See  Prac- 
tice— Acoount,  5;  Production  of  Documents, 
18. 

Settled  account:  building  society:  rules:  ac- 
counts insufficiently  audited.  See  Building 
Society,  2. 

Wilful  default,  on  footing  of,  when  granted.  See 
Administration,  29 ;  Practice— Account,  6. 

ACCUMULATION. 

Accumulation  of  rents  for  purpose  which 
fails:  right  of  tenant  for  life  to  possession}— 
A  testator  devised  his  real  estates  (in  the  events 
which  happened)  to  the  use  of  the  plaintiff  for 
life  ;  with  remainder  to  the  use  of  the  plaintiff's 
first  and  other  sons  successively  in  tail  male; 
with  remainder  over  to  the  use  of  another  person 
in  fee.  The  will  provided  that,  immediately 
after  the  death  of  a  prior  tenant  for  life  (who 
died  before  the  testator),  the  trustees  of  the  will 
should  receive  the  rents,  and,  after  paying 
thereout  the  interest  on  the  mortgages  on  the 
estates,  should  accumulate  the  residue,  until  the 
amount  of  the  accumulations  should  be  sufficient 
to  discharge  the  principal  of  the  mortgages. 
And  the  testator  directed  that,  as  soon  as  the 
accumulations  should  be  sufficient  to  pay  off  the 
mortgages,  the  trustees  should  forthwith  pay 
them  off.    And  he  declared  that  the  plaintiff,  or 


other  the  person  for  the  time  being  entitled  for 
life  or  in  tail  to  the  estates  under  the  limitations 
of  the  will,  should  not  be  entitled  to  receive  any 
part  of  the  rents  until  the  mortgages  had  been 
paid  off.  After  the  testator's  death  the  mort- 
gagees sold  those  parts  of  the  estates  which  were 
comprised  in  their  mortgages.  The  proceeds  of 
sale  were  not  enough  to  pay  the  whole  of  the 
mortgage  debts,  and  the  balance  was  paid  out  of 
the  accumulations  of  rents.  A  surplus  of  accu- 
mulations remained : — Held,  that  the  tenant  for 
life  was  entitled  to  be  let  into  possession  of  the 
estates  which  remained  unsold,  and  to  have  the 
surplus  of  the  accumulations  paid  to  him. 
Norton  v.  Johnstone,  Law  Rep.  30  Ch.  D.  649. 

Direction  for  accumulation,  when  valid.  See 
Thellusson  Act. 

Infant:  maintenance  of,  out  of  accumulations. 
See  Infant,  13, 14, 18. 

Restraint  on  alienation  by  married  women  en- 
titled to  capital :  effect  of.  See  Husband  and 
Wife,  39. 

Trust  for :  breach  of  trust  by  retainer  of  fund : 
liability  of  trustee:  rate  of  interest.  See 
Trust — Breach,  5. 

ACKNOWLEDGMENT. 

Debt,  of.    See  Limitations,  Statute  of,  1,  2. 

Married  woman :  acknowledgment  of  deed.  See 
Husband  and  Wife,  15-17. 

ACQUIESCENCE. 

Breach  of  trust :  adoption  of  investments.  See 
Trust— Breach,  9.  - 

Building  on  land :  acquiescence  by  owner  of  soil. 
See  Manor. 

Injunction:  right  to,  when  barred  by  acquies- 
cence.   See  Covenant,  1. 

Shares  in  company:  repudiation:  delay.  See 
Company— Shares,  3. 

ACT  OF  BANKRUPTCY. 
See  Bankruptcy— Aot  of  Bankruptcy. 

ACTION. 

Actio  personalis :  tort :  survival  of  cause  of  ac- 
tion. See  Administration,  19 ;  Arbitration,  8 ; 
Practice— Parties,  11;  Solicitor,  17;  Tres- 
pass, 4. 

Cause  of  action  when  arising :  personal  injuries 
caused  by  negligence.    See  Estoppel,  9. 

Circuity:  successive  indorsees  of  bill  of  ex- 
change.   See  Bill  of  Exchange,  6. 

Chancery  Division :  subjeot-matter  below  101.  in 
value.    See  Practice — Insignificant  Amount. 

Felony :  action  founded  on,  when  maintainable. 
See  Insurance,  Fire,  4. 
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Limitation  of  action.  See  Highway,  24 ;  Limi- 
tations, Statute  or. 

Notice  of:  validity  and  sufficiency  of.  See 
Colonial  Law — Victoria,  4 ;  False  Imprison- 
ment ;  Masteb  and  Servant,  7,  8. 

Notice  of :  when  requisite.  See  Public  Health 
Act;  22,  23. 

Heal  action :  abolition  of :  recovery  of  rent- 
charge.    See  Bent-charge,  2. 

Subsequent  action  for  same  cause  whether  main* 
tainable.    See  Estoppel,  5-11. 

ADDING  PARTIES. 
See  Practice — Parties,  1-6. 

ADEMPTION. 
See  Will— Specific  Gift,  1. 

ADJUDICATION  IN  BANKRUPTCY. 
See  Bankruptcy— Adjudication. 

ADMINISTRATION. 

Action  for  Administration. 

Conduct  of  proceedings. 

Costs. 

Decree,  judgment,  or  order. 

Jurisdiction:  Scotch  assets. 

Pending  proceedings :  reference  to  chambers. 

Trial. 
Charge  of  Debts. 
Conversion. 
Creditors. 

Partnership  creditor. 

Priority. 

Proof. 
Exoneration. 
Legatees. 

Charge  of  legacy  on  real  estate. 

Interest  or  income,  right  to* 

Priority  of  legatees. 

Realisation:  business  of  testator. 


Action  for  Administration. 

Conduct  of  proceedings. 

1.—- Partnership :  action  by  joint  creditors  for 
administration  of  separate  estate  of  deceased 
partner] — A  joint  creditor  of  a  firm  cannot 
maintain  a  simple  action  for  the  administration 
of  the  estate  of  a  deceased  partner.  So  held, 
following  Kendall  v.  Hamilton  (48  Law  J.  Rep. 
C.P.  705 ;  Law  Rep.  4  App.  Cas.  604).  Therefore 
where  a  creditor  of  a  partnership  brought  an 
administration  action  against  the  executor  of 
a  deceased  partner,  and  afterwards  a  separate 
creditor  of  the  same  partner  brought  an  adminis- 
tration action  against  the  executor  and  obtained 


judgment, — Held,  that,  as  the  first  action  was 
not  properly  constituted,  the  plaintiff  in  that 
action  was  not  entitled  to  the  conduct  of  pro- 
ceedings in  the  second  action.  In  re  McBae ; 
Forster  v.  Davis ;  Norden  v.  McBae  (App.),  53 
Law  J.  Rep.  Chanc.  1132  ;  Law  Rep.  25  Ch.  D.  16. 
2. — Receiver:  bankrupt  administrator] — An 
administration  action  was  commenced  in  the 
Court  of  one  of  the  Judges  of  the  Chancery 
Division,  against  the  administrator  with  the 
will  annexed.  The  administrator,  being  inte- 
rested in  that  capacity  in  the  estate  of  another 
testator,  commenced  an  action  for  the  adminis- 
tration of  his  estate  in  the  Court  of  one  of  the 
other  Judges  of  the  Division,  and  then  became 
bankrupt.  The  plaintiff  in  the  first  action 
moved  in  that  action  that  a  receiver  of  the  es- 
tate might  be  appointed,  and  that  the  plaintiff 
might  be  permitted  to  prosecute  the  second 
action  in  the  name  of  the  administrator : — Held, 
that  the  plaintiff  was  entitled  to  the  order  asked 
for,  and  that  it  was  properly  made  in  the  Court 
to  which  the  first  action  was  attached.  In  such 
a  case  it  is*  not  the  modern  practice  to  permit 
the  receiver  to  carry  on  an  action  in  the  name  of 
a  bankrupt  executor  or  administrator.  In  re 
Hopkins ;  Doiod  v.  Hawt/in  (App.),  Law  Rep. 
19  Ch.  D.  61. 

Costs. 
Apportionment  and  incidence  of.] 

3. — Real  estate :  costs  increased  by  adminis- 
tration of] — Costs  of  administration,  so  far  as 
they  have  been  increased  by  the  administration 
of  real  estate,  are  to  be  borne  by  the  real  estate. 
In  re  Middleton ;  Thompson  v.  Harris  (App.), 
51  Law  J.  Rep.  Chanc.  273. 

Semble,  plaintiff's  costs  have  no  priority. 
Ibid. 

Decision  of  Fry,  J.  (50  Law  J.  Rep.  Chanc 
525),  reversed.    Ibid. 

4. — Real  and  personal  estate] — Where  'real 
and  personal  estate  are  being  administered  in 
one  action,  the  costs  exclusively  occasioned  by 
the  administration  of  the  real  estate  must  be 
borne  by  the  real  estate,  the  general  costs  of  ad- 
ministration being  borne  by  the  personal  estate. 
And  it  is  the  proper  course  for  the  Judge  to 
apportion  the  costs  between  the  two  estates,  and 
not  to  leave  the  apportionment  to  the  Taxing 
Master.  Patching  v.  Barnett  (App.),  51  Law 
J.  Rep.  Chanc.  74. 

5. — Specific  devisee  and  heir-at-law:  deter- 
minable life  estate  descending  to  heir-at-law] — A 
testator  devised  his  real  estate  to  trustees,  upon 
trust  to  permit  his  son  J.  to  receive  the  rents  of 
certain  specified  freeholds  during  his  life,  with 
remainder  to  his  children,  with  a  clause  of  for- 
feiture in  case  J.  should  incumber  his  life  estate. 
J.,  a  bachelor,  incumbered  his  life  estate,  which 
thereupon  descended  to  J.  as  heir-at-law,  the 
will  containing  no  residuary  devise.  A  suit 
having  been  instituted  to  administer  the  testator's 
estate,  the  costs  of  which  the  personal  estate  was 
insufficient  to  pay, — Held,  that,  as  between  the 
heir-at-law  and  the  specifio  devisees,  these  costs 
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must  be  borne  rateably ;  and  that  the  forfeited 
life  estate  was  not  primarily  liable.  Hurst  v. 
Hurst,  54  Law  J.  Rep.  Ghano.  190;  Law  Rep. 
28  Ch.  D.  159. 

Defaulting  parties.] 

6. — Bankrupt  executor] — A  defaulting  execu- 
tor or  trustee  indebted  to  his  testator's  estate, 
who  subsequently  to  the  commencement  of  an 
administration  action  becomes  bankrupt,  is  not 
entitled  to  his  costs  subsequent  to  the  bankruptcy 
until  he  has  made  good  his  default,  unless  he  is 
kept  before  the  Court  at  the  express  instance 
of  the  beneficiaries.  In  re  Basham ;  Hannay  v. 
Basham,  52  Law  J.  Rep.  Chanc.  408  ;  Law  Rep. 
23  Ch.  D.  195. 

Lewis  v.  Trash  (Law  Rep.  21  Ch.  D.  863)  ap- 
proved.   Ibid. 

Clare  v.  Clare  (51  Law  J.  Rep.  Chanc.  553 ; 
Law  Rep.  21  Ch.  D.  867)  disapproved.    Ibid. 

7. — Executor  of  defaulting  executor :  defen- 
dant appearing  in  two capacities] — The  defendant 
was  the  executor  of  T.  E.,  who  was  a  defaulting 
executor  of  D.  G.,  the  testator,  whose  estate  was 
being  administered.  T.  £.  was  at  his  death 
indebted  to  the  estate  of  D.  G.  in  a  sum  of 
228*.,  and  T.  E.'s  estate  was  insolvent.  By  the 
administration  judgment  accounts  had  been 
directed,  not  only  of  D.  G.'s,  but  also  of  T.  E.'s 
estate.  The  defendant  had  accounted  in  the 
action  for  all  the  property  of  D.  G.  which  had 
come  into  his  hands: — The  Court  (affirming  an 
order  of  Chitty,  J.,  on  further  consideration) 
ordered  that  the  defendant,  who  was  before  the 
Court  in  two  capacities,  should  have  his  costs  of 
taking  the  accounts  of  D.  G.'s  estate,  and  half 
the  rest  of  the  general  costs  of  action  out  of  that 
estate.  Griffiths  v.  Lewis  (App.),  53  Law  J.  Rep. 
Chanc.  1003 ;  Law  Rep.  26  Ch.  D.  465. 

Palmer  v.  Jones  (43  Law  J.  Rep.  Chanc.  349) 
and  Kitto  v.  Luke  (28  W.  R.  411)  followed.  Ibid. 

8. — Executors  ordered  to  pay  costs]— A.  residu- 
ary legatee  objected  to  certain  items  in  accounts 
furnished  by  the  executors,  amounting  in  all  to 
about  1002.,  and  issued  a  writ  for  an  account 
specially  indorsed  under  Order  III.  rule  8,  and 
payment  of  the  balance.  An  account  was 
taken  under  Order  XV.  rule  1  without  any  plead- 
ings being  delivered,  and  the  chief  clerk  dis- 
allowed all  the  items  objected  to,  and  made  his 
certificate  accordingly: — Held,  that  the  executors 
must  pay  the  costs  of  the  action.  In  re  Bad- 
clyffe ;  Pearce  v.  Badclyffe ;  De  Foe  v.  Badclyffe, 
50  Law  J.  Rep.  Chanc.  317. 

9.— One  executor  in  default :  executors  op- 
pearing  by  same  solicitor] — Two  executors  in  an 
administration  suit  appeared  by  the  same  solici- 
tor, to  whom  they  had  given  a  joint  retainer.  One 
of  them  was  a  debtor  to  the  estate,  and  subse- 
quently became  bankrupt : — Held,  as  to  the  costs 
incurred  by  them  prior  to  the  bankruptcy,  that 
the  solvent  executor  was  to  be  allowed  only  his 
own  proportion  of  them  out  of  the  fund ;  the  de- 
faulter's proportion  of  those  costs  being  set  off 
against  the  debt  due  from  him.  But  the  costs 
incurred  subsequently  to  the  bankruptcy  were 


allowed  in  full.  Watson  v.  Bow  (43  Law  J. 
Rep.  Chanc.  664 ;  Law  Rep.  18  Eq.  680)  dissented 
from.  Smith  v.  Dale,  50  Law  J.  Rep.  Chanc.  352 ; 
Law  Rep.  18  Ch.  D.  516. 

10. —One  trustee  insolvent  and  defaulting: 
set-off:  apportionment]— In  an  administration 
action,  where  a  sum  is  found  to  be  due  from  the 
estate  to  two  trustees  jointly,  one  of  whom  is 
insolvent  and  a  debtor  to  the  estate,  the  sum 
due  to  the  two  will  not  be  set  off  against  the 
Bum  due  from  the  one ;  but  the  persons  bene- 
ficially interested  in  the  estate  are  entitled,  as 
a  matter  of  right,  to  an  enquiry  whether  any 
and  what  part  of  the  sum  due  to  the  two  is,  as 
between  the  two,  due  to  the  insolvent  trustee, 
and  to  have  the  sum  so  found  to  be  due  set  off 
against  the  sum  due  from  him.  McEwan  v. 
Crombie ;  Porter  v.  Grant,  63  Law  J.  Rep. 
Chanc.  24 ;  Law  Rep.  25  Ch.  D.  176. 

In  such  a  case,  the  insolvent  trustee  is  not, 
since  the  Bankruptcy  Act,  1869,  entitled  to  re- 
ceive his  costs  of  the  action  out  of  the  estate 
until  he  has  made  good  the  debt  which  he  owes. 
Ibid. 

Lewis  v.  Trask  (Law  Rep.  21  Ch.  D.  862)  and 
In  re  Basham ;  Hannay  v.  Basham  (No.  6  supra) 
followed.    Ibid. 

Smith  v.  Dale  (No.  9  supra)  and  Clare  v. 
Clare  (51  Law  J.  Rep.  Chanc.  653 ;  Law  Rep. 

21  Ch.  D.  865;  Trust  and  Trustee —Costs,  5) 
not  followed.    Ibid. 

If  in  such  a  case  the  trustees'  costs  consist 
in  part  of  separate  costs  of  the  Bolvent  trustee, 
in  part  of  separate  costs  of  the  insolvent  trustee, 
and  in  part  of  costs  common  to  the  two,  the 
solvent  trustee  is  not  entitled  to  the  whole  of  such 
costs,  but  only  to  his  own  separate  costs,  and  to 
so  much  of  the  common  costs  as  the  Taxing 
Master  apportions  to  him.    Ibid. 

Smith  v.  Dale  (No.  9  supra)  followed.    Ibid. 

Watson  v.  Row  (43  Law  J.  Rep.  Chanc.  664  ; 
Law  Rep.  18  Eq.  680)  not  followed.    Ibid. 

Out  of  estate,  when  allowed.] 

11.— Accounts]—  Costs  out  of  the  estate  ought 
to  be  given  only  for  those  proceedings  that  are  in 
their  origin  directed  with  some  Bhew  of  reason 
and  a  proper  foundation  for  the  benefit  of  the 
estate,  or  which  have  in  their  result  conduced 
to  the  benefit  thereof.  Where,  therefore,  a 
tenant  for  life  under  a  will  who  had  duly  re- 
ceived the  income  of  the  estate,  and  whose 
solicitors  had  expressed  themselves  satisfied 
with  the  accounts  rendered  by  the  executors, 
instituted  an  action  for  the  administration  of 
the  estate,  and  the  accounts  taken  shewed  that 
the  plaintiff  had  been  slightly  overpaid,— Held, 
that  the  plaintiff  must  have  no  costs  of  the 
action,  and  must  pay  the  costs  of  rendering  the 
account  of  income.    Croggan  v.  Allen,  Law  Rep. 

22  Ch.  D.  101. 

12.— Contested  claim]— Only  one  party  should 
attend  to  oppose  a  contested  claim  in  an  adminis- 
tration action— General  Order  XVI.  rule  12a 
(Order,  April,  1880,  XVI.  8).     In  re  Watts; 
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Smith  v.  Watts,  52  Law  J.  Rep.  Chanc.  209 ; 
Law  Rep.  22  Ch.  D.  6. 

13. — Legatee's  action]  — In  a  legatee's  adminis- 
tration action,  if  the  estate  is  insufficient  to  pay 
all  the  legacies  in  fall,  the  legatee  plaintiff  is 
entitled  to  receive  oat  of  the  estate  his  fall  costs 
as  between  solicitor  and  client.  In  re  Wilkins ; 
Wilkins  v.  Botherham,  54  Law  J.  Rep.  Chanc. 
188 ;  Law  Rep.  27  Ch.  D.  703. 

14. — Residuary  legatee :  right  of] — Order  LXV. 
rale  1  of  the  Rales  of  Court,  1883,  only  applies 
to  the  costs  of  proceedings  taken  on  or  after  the 
24th  of  October,  1883,  the  day  on  which  these 
rules  came  into  operation,  in  causes  and  matters 
then  pending.  Costs  of  proceedings  taken  before 
that  date,  bat  not  adjudicated  upon  until  after- 
wards, do  not  come  within  that  Order.  In  re 
McClellan,  deceased;  McClellan  v.  McClellan 
(App.),  54  Law  J.  Rep.  Chanc.  659 ;  Law  Rep. 
29  Ch.  D.  495. 

A  residuary  legatee  who  brought  an  action  for 
administration  was,  prior  to  the  Rules  of  1883, 
entitled  to  costs  out  of  the  estate  unless  some 
special  grounds  were  shewn  for  depriving  him 
of  them.    Ibid. 

Farrow  v.  Austin  (Law  Rep.  18  Ch.  D.  58) 
followed.    Ibid. 

IGu — Solicitor  and  client  costs]— la  an  action 
by  a  residuary  legatee  for  administration  of  his 
testator's  estate,  where  the  estate  is  insufficient 
for  payment  of  legacies,  the  plaintiff  is  entitled 
to  costs  as  between  solicitor  and  client,  provided 
that  the  estate  be  sufficient  for  payment  of  debts, 
bat  not  otherwise.  In  re  Harvey ;  Wright  v. 
Woods,  53  Law  J.  Rep.  Chanc.  544 ;  Law  Rep. 
26  Ch.  D.  179. 

1Q.— Trustee :  costs  as  between  solicitor  and 
client] — A  trustee  is  entitled  to  costs  as  between 
solicitor  and  client  in  an  administration  action, 
unless  he  has  been  guilty  of  some  misconduct. 
The  mere  fact  that  one  set  of  costs  as  between 
solicitor  and  client  has  been  given  in  the  action 
to  a  co-trustee  is  not  sufficient  to  deprive  him 
of  such  costs.  In  re  Love ;  Hill  v.  Spurgeon 
(App.),  54  Law  J.  Rep.  Chanc.  816 ;  Law  Rep. 
29  Ch.  D.  348. 

Decision  of  Kay,  J.,  reversed.    Ibid. 

17.— Trustees'  costs,  charges,  and  expenses: 
priority] — Trustees  in  an  administration  action 
brought  by  their  cestuis  que  trust,  where  an  order 
has  been  made  for  payment  of  costs  out  of  the 
estate,  and  it  appears  probable  that  the  estate 
will  not  be  sufficient  to  pay  all  .the  costs  in  full, 
are  entitled  to  an  order  directing  the  payment 
of  their  costs,  charges,  and  expenses  in  priority 
to  the  costs  of  all  other  parties  to  the  action. 
Dodds  v.  Tuke,  53  Law  J.  Rep.  Chanc  598 ;  Law 
Rep.  25  Ch.  D.  617. 

Testamentary  expenses.] 

18. — Costs  payable  under  compromise  in  pro- 
bate division]— A  testatrix  charged  her  real 
estate  with  payment  of  testamentary  expenses. 
The  will  was  disputed  in  the  Probate  Division, 
but  established  under  a  compromise  on  the  terms 


that  the  costs  of  the  defendants  should  be  paid 
out  of  the  estate  in  accordance  with  the  rules 
and  practice  of  the  Court : — Held,  that  such  oosts 
were  testamentary  expenses  and  charged  on  the 
real  estate.  Brown  v.  Burdett  (No.  2),  53  Law 
J.  Rep.  Chanc.  56. 

Party  having  liberty  to  attend.    See  Costs  - 
Liberty  to  attend  proceedings. 

Unpaid  legacy :  assignee  of,  takes  subject  to 
liabilities  attaching  thereto.    See  Set-off,  3. 

Decree,  judgment,  or  order. 

19. — Bankruptcy,  according  to  law  of] — An 
application  to  the  "  Court  having  jurisdiction  in 
bankruptcy,"  to  which  a  creditor's  administration 
suit  in  the  Chancery  Division  has  been  trans- 
ferred, under  the  Bankruptcy  Act,  1883  (46  <fe  47 
Vict.  o.  52),  s.  125,  sub-s.  4,  for  an  order  for  the 
administration  of  the  estate  of  a  deceased  debtor 
according  to  the  law  of  bankruptcy,  may  be  made 
ex  parte,  but  not  until  the  expiration  of  two 
months  from  the  date  of  the  grant  of  probate 
or  letters  of  administration.  In  re  J.  A.  May ; 
ex  parte  E.  May,  53  Law  J.  Rep.  Q.B.  571 ;  Law 
Rep.  13  Q.B.  D.  552. 

20. — Bankruptcy :  transfer  to  court  of]  —The 
discretionary  power  given  by  section  125,  sub- 
section 4,  of  the  Bankruptcy  Act,  1883,  to 
transfer  the  proceedings  in  an  action  for  the 
administration  of  an  insolvent's  estate  to  the 
Court  of  Bankruptcy,  will  not  be  exercised  where 
an  administration  order  has  been  already  made 
in  the  High  Court,  the  estate  is  small,  and  con- 
siderable expense  has  already  been  incurred  in 
the  proceedings  under  the  administration  order. 
In  re  Weaver  ;  Higgs  v.  Weaver,  64  Law  J.  Rep. 
Chanc.  749  ;  Law  Rep.  29  Ch.  D.  236. 

21. — Conversion :  order  for  sale]— An  absolute 
order  for  sale  made  within  the  jurisdiction  of 
the  Court  in  an  administration  suit  operates  as 
a  conversion  from  the  date  of  the  order,  and 
before  any  sale  has  taken  place.  Hyett  v.  Mekin, 
53  Law  J.  Rep.  Chanc.  241 ;  Law  Rep.  25  Ch.  D. 
735. 

22. — Discovery :  order  for  examination  of 
debtor's  to idow]— Where  an  order  has  been  made 
for  the  administration  of  the  estate  of  a  deceased 
person  according  to  the  law  of  bankruptcy  under 
46  &  47  Vict.  o.  52,  s.  125,  the  Court  has  no 
power,  either  under  section  27  of  that  statute,  or 
rule  58  (Bankruptcy  Rules,  1883),  to  order  the 
attendance  of  witnesses  for  examination  for  the 
purpose  of  discovery  of  the  deceased's  property. 
In  re  Hewitt ;  ex  parte  Hewitt,  54  Law  J.  Rep. 
Q.B.  402  ;  Law  Rep.  15  Q.B.  D.  159. 

23. — Further  consideration;  trustees*  powers : 
sanction  of  court :  costs] — On  the  hearing  on 
further  consideration  of  an  administration  action, 
an  order  was  made  by  which  all  the  questions 
raised  were  practically  disposed  of,  bat  Liberty  to 
apply  was  reserved.  Subsequently  the  trustees 
of  the  will  of  the  testator  in  the  action,  in 
exercise  of  their  powers  under  the  will,  and  with 
the  consent  of  the  tenant  for  life,  sold  land 
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forming  part  of  the  estate,  and  carried  out  other 
transactions,  without  applying  for  or  obtaining 
any  sanction  of  the  Court  -.—Held,  that  the  trus- 
tees were  entitled  to  their  proper  costs  of  carrying 
out  such  transactions.  In  re  Mansel ;  Rhodes 
v.  Jenkin,  54  Law  J.  Rep.  Chanc.  883. 

Discretionary  powers  of  trustee:  how  affected. 
See  Trust — Powers,  3. 

Powers  of  tenant  for  life  under  Settled  Land  Act 
not  affected.    See  Settled  Land  Act,  21. 

Right  to  decree.'] 

24.— Contingent  class  of  persons] — A  member 
of  a  class  designated  as  the  objects  entitled  to 
a  trust  fund  in  the  event  of  the  happening  of 
one  or  more  contingencies  has  a  sufficient  in- 
terest to  maintain  an  action  for  the  protection 
of  the  fund  if  at  the  time  of  action  brought  the 
maximum  number  of  the  class  is  ascertained, 
although  it  be  still  uncertain  whether  he  will 
ultimately  form  one  of  the  members  of  that 
class.  Peacock  v.  Colling,  54  Law  J.  Rep. 
Chanc.  743. 

25. — Infant  plaintiff:  discretion  of  court]— 
Infants  were  entitled  under  a  will  to  legacies 
amounting  together  to  35,000Z.,  and  they  were 
also  together  entitled,  in  remainder,  subject  to 
the  life  interests  therein  of  four  persons,  to  seven 
elevenths  of  the  residuary  estate.  An  originating 
summons  was  taken  out  under  Order  LV.  rule  4, 
by  one  of  the  tenants  for  life  and  the  infants, 
asking  for  the  administration  of  the  testator's 
estate.  The  summons  was  supported  by  one  of 
the  trustees,  but  was  opposed  by  the  other  trus- 
tees and  all  the  beneficiaries  other  than  the 
plaintiffs : — Held,  that,  notwithstanding  the  dis- 
cretion given  to  the  Court  by  Order  LV.  rule  10, 
the  infants  were  entitled  to  an  order  for  ad- 
ministration, but  that  the  Court  had  power  to 
direct  only  such  accounts  and  enquiries  to  be 
taken  and  made  as  were  absolutely  necessary  for 
their  protection.  In  re  Wilson;  Alexander  v. 
Colder,  54  Law  J.  Rep.  Chanc.  487 ;  Law  Rep. 

28  Ch.  D.  457. 

Remarks  as  to  the  right  to  cross-examine  on 
affidavits  made  in  support  of  a  summons  to 
administer  an  estate.    Ibid. 

26. — Infant  plaintiff :  discretion  of  court] — 
The  right  of  a  person  interested  in  the  estate  of 
a  testator  or  intestate,  where  there  are  questions 
involving  accounts  and  enquiries,  to  have  those 
accounts  and  enquiries  taken  by  the  Court  is  not 
taken  away  by  the  Rules,  of  Court,  1883.  The 
Court  may  either  make  a  general  order  for  the 
administration  of  the  estate,  or  may  make  an 
order  for  limited  administration,  directing  en- 
quiries on  the  questions  which  it  considers  re- 
quire adjudication  upon ;  but  in  each  case  the 
order  is  made  at  the  risk  of  the  person  who 
applies  for  it,  and  if  it  should  prove  that  the 
application  was  vexatious  or  unnecessary,  he 
ought  to  pay  the  costs  of  all  proceedings  occa- 
sioned thereby.  In  re  Blake;  Jones  v.  Blake 
(App.),  54  Law  J.  Rep.  Chanc.  880;  Law  Rep. 

29  Ch.  D.  913. 


The  fact  of  the  application  being  made  by  an 
infant  by  his  next  friend  does  not  require  the 
Court  to  pronounce  an  administration  decree  as 
a  matter  of  course.    Ibid. 

In  re  Wilson ;  Alexander  v.  Calder  (see  last 
oase)  considered.    Ibid. 

Order  of  Kay,  J.,  varied.    Ibid. 

27.— Order  for  accounts  :  discretion  of  court] 
— An  action  was  brought  in  1884  for  the  ad- 
ministration of  the  estate  of  a  testator,  who  died 
in  1872,  by  an  incumbrancer  on  three  of  the 
four  shares  of  the  residue,  against  the  surviving 
trustee  and  the  executrix  of  a  deceased  trustee. 
The  writ  claimed  only  ordinary  administration, 
but  by  the  statement  of  claim  various  breaches 
of  trust  were  alleged  against  the  trustees,  par- 
ticularly the  deceased  trustee,  whose  estate  was 
then  under  administration  by  the  Court.  The 
plaintiff  applied  under  Order  XV.  rule  1,  for  an 
order  for  the  ordinary  administration  accounts 
and  enquiries,  and  special  enquiries  pointing  to 
the  alleged  breaches  of  trust :— Held  (affirming 
Bacon,  V.C.),  that  the  application  should  be 
refused ;  that,  having  regard  to  the  relief 
claimed  by  the  writ,  only  the  usual  adminis- 
tration accounts  and  enquiries  could  be  obtained 
under  Order  XV.  rule  1 ;  and  as  the  substantial 
question  at  issue  appeared  to  relate  to  the  alleged 
breaches  of  trust,  which  would  have  to  be  de- 
termined at  the  hearing,  the  usual  accounts  and 
enquiries  might  be  unnecessary,  and  the  Court, 
in  the  exercise  of  its  discretion  under  Order  LV. 
rule  10,  ought  to  decline  to  order  even  the  usual 
accounts  at  that  stage  of  the  action.  In  re 
Oyhon ;  Allen  v.  Taylor  (App.),  54  Law  J.  Rep. 
Chanc.  945  ;  Law  Rep.  29  Ch.  D.  834. 

28.— Residuary  legatee]— A.  legacy  was  given 
for  the  separate  use  of  the  legatee  to  be  invested 
by  trustees  to  be  nominated  by  her,  and  after 
her  death  to  fall  into  the  residue :— Held,  that 
the  residuary  legatee  had  no  right  to  have  the 
fund  brought  into  Court  in  the  absence  of  reason- 
able ground  for  the  application,  such  as  danger 
to  the  fund.  In  re  Braithwaite ;  BraithwaiU 
v.  Wallis,  52  Law  J.  Rep.  Chanc.  15 :  Law  Rep. 
21  Ch.  D.  121. 

29. — Wilful  default] — An  ordinary  adminis- 
tration order  had  been  made  under  Order  XL. 
rule  11,  in  an  action  in  which  wilful  default  was 
alleged,  and  an  account  on  that  footing  claimed. 
Such  account  was  ordered  on  the  further  hearing. 
In  re  Symons ;  Luke  v.  Tonkin,  52  Law  J.  Rep. 
Chanc.  709. 

Intestate's  estate :  right  of  next-of-kin  to  sue, 
when  barred  by  lapse  of  time.  See  Limita- 
tions, Statute  of,  10. 

Revocation  of  probate  of  will,  effect  of.  See 
Probate— Grant,  20. 

Jurisdiction, 

30.— Domicil  and  assets  in  Scotland]— An 
action  was  brought  in  England  by  an  infant 
beneficiary  to  administer  the  estate  of  a  testator 
domiciled  in  Scotland.  The  bulk  of  the  estate 
was  in  Scotland,  and  four  out  of  six  trustees  and 
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executors  were  domiciled  there.  The  will  was 
proved  both  in  Scotland  and  England.  The 
trustees  all  appeared  to  the  writ,  without  pro- 
test, and  at  their  suggestion  an  enquiry  was 
directed  whether  the  action  was  for  the  plain- 
tiff's benefit,  whioh  resulted  in  a  decision  that  it 
was.  At  the  trial  (the  English  assets  having 
been  meanwhile  transferred  to  Scotland)  the 
trustees  objected  to  the  jurisdiction  of  the  Court. 
No  proceedings  had  been  taken  to  administer 
the  estate  in  the  Scotch  Court :— Held  (affirming 
the  decision  of  the  Court  of  Appeal,  52  Law  J. 
Rep.  Chano.  529;  Law  Rep.  22  Ch.  D.  456), 
first,  that  the  Court  had  jurisdiction  to  order 
an  administration.  Secondly,  that,  under  the 
circumstances  of  the  case,  it  had  no  discretion 
in  the  matter,  but  was  bound  to  make  the  order, 
though  the  action  might  be  stayed  before  or 
after  decree  if  it  appeared  that  proceedings  were 
pending  in  a  Scotch  Court  equally  beneficial  to 
the  plaintiff.  Ewing  v.  Orr-Ewing  (HX.), 
53  Law  J.  Rep.  Chanc.  435 ;  Law  Rep.  9  App. 
Cas.  34. 

Dicta  of  Lord  Westbury  in  Enohin  v.  Wylie 
(10  H.L.  Cas.  1;  31  Law  J.  Rep.  Chanc.  402) 
disapproved.    Ibid. 

Scotch  and  English  assets :  power  of  Scotch 
Courts  to  sequestrate  estate  and  appoint  ju- 
dicial factor.    See  Scotch  Law — Jurisdiction. 

Pending  proceedings :  reference  to  chambers. 

31. — On  an  administration  action  ooming  on 
for  trial  upon  a  notice  of  trial  given  before 
the  24th  of  October,  1883,  order  made,  under 
Order  LV.  rule  10,  referring  the  action  to 
chambers  to  determine  whether  there  ought 
to  be  a  judgment  for  general  administration. 
In  re  Llewellyn ;  Lane  v.  Lane,  53  Law  J.  Rep. 
Chano.  602 ;  Law  Rep.  25  Ch.  D.  66. 

Trial. 

32. — Reservation  of  question  of  misconduct] — 
Where  in  an  administration  action  against  exe- 
cutors misconduct  by  them  was  alleged,  and 
special  declarations  and  accounts  claimed,  at  the 
trial  the  Court  refused  to  reserve  the  question 
of  the  plaintiff's  right  to  special  relief.  In  re 
Armitage ;  Smith  v.  Armitage,  52  Law  J.  Rep. 
Chanc.  711 ;  Law  Rep.  24  Ch.  D.  727. 

Bankruptcy. 

Administration  in.    See  supra,  19,  20,  22. 

[Statutory  provisions  as  to  administration  of 
deceased  insolvent  debtor's  estate.  Bankruptcy 
Act,  1883,  46  &  47  Vict.  c.  52,  s.  125.] 

Charge  of  Debts. 

88. — Direction  to  executors  to  pay  debts: 
devise  of  real  estate  to  executors  upon  trust] — 
Where  a  testator  directs  his  executors  to  pay  his 
debts,  and  devises  all  his  real  estate  to  them, 
whatever  be  the  trusts  attaching  to  that  real 
estate,  the  whole  real  estate  so  devised  will  be 


charged  with  payment  of  the  debts,  unless  upon 
the  whole  will  a  contrary  intention  clearly  ap- 
pears* In  re  Tanqueray-Willaume  and  another 
to  Landau  (App.),  51  Law  J.  Rep.  Chanc.  434 ; 
Law  Rep.  20  Ch.  D.  465. 

There  is  no  distinction  between  a  charge  of 
debts  so  constituted,  with  the  implied  power  of 
sale  incident  to  such  charge,  and  a  direct  devise 
to  trustees  upon  trust  to  pay  debts.    Ibid. 

84.— Implied  power :  enquiry  as  to  existence 
of  debts] — As  a  general  rule,  in  the  case  of  sales 
under'  power  implied  from  a  charge  of  debts,  a 
period  of  twenty  years  from  the  death  of  the  tes- 
tator is,  by  analogy  to  the  period  of  limitation  for 
specialty  debts,  to  be  taken  as  the  period  within 
which  no  purchaser  is  to  be  entitled  to  enquire 
whether  there  are  debts  in  existence  rendering 
the  sale  necessary.  In  re  Tanqueray-Willaume 
and  another  to  Landau  (App.),  51  Law  J.  Rep. 
Chanc.  434 ;  Law  Rep.  20  Ch.  D.  465. 

35. — Legal  estate :  general  intention  of  will 
preferred  to  particular  words] — A  testator  di- 
rected his  executors  to  pay  his  debts,  <fec.,  and, 
after  bequests  of  sums  of  money,  some  of  which 
were  to  be  invested  by  the  executors  for  the 
benefit  of  the  beneficiaries,  devised  and  be- 
queathed his  real  and  personal  estate  to  his 
wife  and  four  daughters,  "  in  manner  and  form 
following."  He  then  directed  that  the  residue 
of  his  real  and  personal  estate  should  be  equally 
divided  between  his  wife  and  daughters,  and  that 
his  wife  should  enjoy  her  share  for  life ;  and  that 
after  her  death  his  surviving  executor  should 
distribute  her  share  among  his  daughters,  or  if 
a  daughter  should  not  survive  his  wife,  such 
daughter's  share  should  be  distributed  among 
her  children ;  and  he  appointed  an  executor  and 
an  exeoutrix,  the  latter  being  his  wife,  "  to  act 
jointly  in  carrying  out  all  the  intentions  "  of  his 
will.  After  the  death  of  the  testator  and  his  wife, 
and  while  the  pecuniary  bequests  were  still  not 
fully  satisfied,  the  surviving  executor  contracted 
to  sell  a  part  of  the  residuary  realty : — Held,  that 
he  could  sell  the  realty,  and  pass  the  legal  estate 
therein,  and  make  a  good  title  thereto.  In  re 
Davies  to  Jones  and  Evans,  52  Law  J.  Rep. 
Chanc.  720 ;  Law  Rep.  24  Ch.  D.  190. 

Oates  d.  Markham  v.  Cooke  (3  Burr.  1684)  and 
Anthony  v.  Bees  (2  Cr.  &  J.  75 ;  1  Law  J.  Rep. 
Exch.  44)  considered  and  followed.    Ibid. 

Conversion. 

36. — Direction  whether  discretionary  or  im- 
perative']— A  testator,  after  bequeathing  an  an- 
nuity to  his  wife,  gave  and  bequeathed  to  his 
seven  children  all  his  real  and  personal  estate 
after  deducting  the  annuity ;  and  after  his  wife's 
death,  he  gave  the  annuity,  together  with  the 
income  of  his  estate,  to  be  divided  between  his 
seven  ohildren,  or  the  survivors  of  them,  equally. 
Then  he  directed  his  executors  to  sell  and  con- 
vert his  furniture,  lands,  houses,  tenements,  and 
other  property,  whenever  it  should  appear  to 
their  satisfaction  that  such  sale  would  be  for  the 
benefit  of  his  children,  and  to  invest  the  sale 


8 


ADMINISTRATION,  Conversion,  Creditor!. 


moneys  for  the  benefit  of  his  children,  equally. 
All  of  the  testator's  seven  children  survived  him ; 
bat  one  of  them  subsequently  died  before  any 
part  of  the  property  had  been  sold : — Held,  that 
the  direction  to  the  executors  to  sell  the  pro- 
perty was  imperative,  and  that  the  estate  must 
be  considered  to  have  been  converted  as  from 
the  testator's  death.  In  re  Raw;  Morris  v. 
Griffiths,  53  Law  J.  Bep.  Chanc.  1051 ;  Law  Rep. 
26  Ch.  D.  601. 

37. — Power  to  postpone  sale  and  conversion : 
testator's  business  carried  on  after  his  death] — 
A  testator  gave  all  his  real  and  personal  estate 
to  trustees,  upon  trusts  for  sale  and  conversion, 
and  to  pay  the  income  to  his  widow  during 
widowhood,  and  then  upon  trust  for  his  children. 
Power  was  given  to  postpone  the  sale  of  the 
real  and  personal  estate  so  long  as  the  trustees 
might  think  fit,  with  a  direction  that  during 
postponement  "  the  rents,  profits,  and  income  " 
should  be  paid  to  the  same  persons  as  would  be 
entitled  to  the  income  after  sale  and  conversion. 
The  testator,  who  was  a  wholesale  provision 
merchant,  died  in  February,  1878,  and  the 
trustees  carried  on  the  business  down  to  the 
31st  of  December,  1879.  Jessel,  M.B.,  in 
chambers,  and  Chitty,  J.,  afterwards  in  Court, 
were  of  opinion  that  the  widow  as  tenant  for  life 
was  entitled  only  to  four  per  cent,  upon  the 
profits.  But,  on  appeal, — Held,  that  the  power 
to  postpone  the  sale  and  conversion  of  real  and 
personal  estate  implied  a  power  to  carry  on  the 
business  for  a  reasonable  time  with  a  view  to 
selling  it  as  a  going  concern ;  and  that  therefore, 
having  regard  to  the  terms  of  the  will,  the  widow 
was  entitled  to  the  whole  net  profits.  In  re 
Chancellor ;  Chancellor  v.  Brown  (App),  53  Law 
J.  Bep.  Chanc.  443 ;  Law  Bep.  26  Ch.  D.  42. 

Decision  of  Chitty,  J.,  reversed.    Ibid. 

88. — Power  of  sale,  with  direction  that  realty 
shall  be  impressed  with  quality  of  personalty : 
decree  for  sale :  infant's  realty] — A  testator 
devised  and  bequeathed  his  residuary  real  and 
personal  estate  to  trustees,  upon  trust,  after  pay- 
ment of  his  debts,  Ac.,  and  a  certain  annuity, 
for  all  his  children,  who  being  sons  should  attain 
twenty-one,  or  being  daughters  attain  that  age 
or  marry ;  and  he  proceeded  thus,  "  I  give  to  my 
trustees  a  power  of  sale  over  all  or  any  part  of 
the  real  and  personal  estate  hereinbefore  devised 
and  bequeathed  to  them,  and  I  declare  that  my 
residuary  estate  so  bequeathed  in  trust  as  afore- 
said shall,  for  the  purposes  of  transmission,  be 
impressed  with  the  quality  of  personal  estate 
from  the  time  of  my  decease."  Four  children 
of  the  testator  became  entitled  under  his  will. 
In  an  administration  suit  by  the  eldest  son 
against  the  trustees,  a  decree  was  made  di- 
recting a  sale  of  the  residuary  real  estate.  It 
was  not  necessary  to  resort  to  the  real  estate  for 
payment  of  the  testator's  debts  or  funeral  and 
testamentary  expenses.  J.  H.,  a  younger  son 
of  the  testator,  was  an  infant  when  the  decree 
was  made.  Subsequently,  on  attaining  twenty- 
one,  he  obtained  leave  to  attend  proceedings 
under  the  decree.    He  died  intestate  before  the 


direction  in  the  decree  for  sale  of  the  real  estate 
had  been  carried  into  effect : — Held,  first,  that 
the  words  of  the  will  were  not  sufficient  to  effect 
a  conversion  of  the  testator's  residuary  real 
estate  into  personalty  at  the  time  of  his  death. 
But  held,  secondly,  that  the  decree  in  the  ad- 
ministration suit,  being  made  in  exercise  of  the 
power  given  to  the  trustees,  operated  as  a  con- 
version, and  that  therefore  the  share  of  J.  H.  in 
the  residuary  real  estate  remaining  unsold  at  the 
time  of  his  death  must  be  treated  as  personalty. 
Hyett  v.  Mekin,  53  Law  J.  Bep.  Chanc.  241 ; 
Law  Bep.  25  Ch.  D.  735. 

Election :  evidence  of.    See  Tbust— Conversion. 

Creditors. 
Partnership  creditor. 

39. — Action  by:  conduct  of  proceedings] — A 
partnership  debt  not  being  a  separate  debt  of 
the  partners,  a  partnership  creditor  cannot  ob- 
tain a  decree  simply  for  the  administration  of 
the  separate  estate  of  a  deceased  partner.  In 
re  McBae ;  Forster  v.  Davis  ;  Norden  v.  McRae 
(App.),  53  Law  J.  Bep.  Chanc.  1132  ;  Law  Bep. 
25  Ch.  D.  16. 

Where  a  creditor  of  a  partnership  brought  an 
action  for  the  administration  of  the  estate  of  a 
deceased  partner,  and  a  separate  creditor  after- 
wards obtained  judgment  for  the  administration 
of  that  estate,  the  Court  declined  to  give  the 
conduct  of  the  proceedings  to  the  plaintiff  in  the 
first  action,  his  action  not  being  properly  con- 
stituted.   Ibid. 

Decision  of  Kay,  J.,  affirmed.    Ibid. 

Priority. 

40. — English  and  foreign  creditors] — In  the 
administration  in  England  of  the  English  assets 
of  a  foreigner  who  died  domiciled  abroad,  no 
priority  is  given  to  English  creditors  over  foreign 
creditors,  but  all  take  pari  passu.  In  re  Klatbe  ; 
Kannreuther  v.  Geiselbrecht,  54  Law  J.  Bep. 
Chanc.  297 ;  Law  Bep.  28  Ch.  D.  175. 

Cook  v.  Oregson  (2  Drew.  286;  23  Law  J. 
Bep.  Chanc.  734),  Eames  v.  Hacon  (50  Law  J. 
Bep.  Chanc.  740 ;  Law  Bep.  18  Ch.  D.  347),  and 
Blackwood  v.  The  Queen  (52  Law  J.  Bep.  P.C. 
10;  Law  Bep.  8  App.  Cas.  82)  explained  and 
distinguished.    Ibid. 

41. — Judgment  creditor  :  heir-at-law  :  de- 
visee: simple  contract  debt :  right  of  retainer] — 
A  judgment  creditor  whose  judgment  is  not  re- 
gistered under  23  &  24  Vict.  c.  38,  is  not  entitled 
in  the  administration  of  an  estate  to  any  priority 
over  simple  contract  debts  of  the  testator  or 
intestate.  In  re  Ulidge ;  Davidson  v.  Ulidge 
(App.),  53  Law  J.  Bep.  Chanc  991 ;  Law  Bep. 
27  Ch.  D.  478. 

Van  Gheluwe  v.  Neringckx  (see  next  case), 
approved.    Ibid. 

Where  real  estate  has  been  sold  by  the  Court 
under  8  &  4  Will.  4.  c.  104,  the  heir-at-law  or 
devisee  of  the  intestate  or  testator  cannot  retain 
out  of  the  proceeds  of  such  sale  or  rents  a 
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simple  contract  debt  due  to  him  from  the  in- 
testate or  testator.    Ibid. 

Ferguson  v.  Gibson  (41  Law  J.  Rep.  Chanc. 
640 ;  Law  Rep.  14  Eq.  379)  explained.    Ibid. 

Per  Cotton,  L.J., — There  is  nothing  in  Hinde 
Palmer's  Act  to  prevent  a  creditor  by  specialty, 
where  the  heirs  are  bound,  if  he  is  the  heir-at- 
law  of  an  intestate,  retaining  the  amount  of 
such  debt.    Ibid. 

Decision  of  Chitty,  J.,  affirmed.    Ibid. 

42. — Judgment  debt:  registration] — An  un- 
registered judgment  debt  ranks  as  a  simple 
contract  debt  bearing  interest.  Van  Gheluive 
v.  Neringckx,  51  Law  J.  Rep.  Chanc.  929  ;  Law 
Rep.  21  Ch.  D.  189. 

43. — Secured  creditors] — The  10th  section 
of  the  Judicature  Act,  1875,  incorporating  into 
the  administration  of  insolvent  estates  and  the 
winding-up  of  companies  the  rules  of  bankruptcy 
as  to  the  "  respective  rights  of  secured  and  un- 
secured creditors,'*  does  not  affect  the  rights  of 
either  class  of  creditors  inter  se.  Therefore  a 
creditor  who  has  obtained  judgment  against  the 
executors  of  an  insolvent  testator  is  entitled  to 
priority.  In  re  Maggi;  Winehouse  v.  Wine- 
house,  51  Law  J.  Rep.  Chanc,  560 ;  Law  Rep. 
20  Ch.  D.  545. 

Priority  of  judgments :  registration.    See  Judo- 

KENT. 

Proof. 

44. — Evidence  of  claimant :  corroboration] — 
The  rule  that  a  claim  upon  the  estate  of  a  de- 
ceased person  cannot  be  maintained  upon  the 
unsupported  testimony  of  the  claimant  applies 
to  cases  of  alleged  debt  as  well  as  to  cases  of 
alleged  gift.  Per  Jessel,  M JR. — The  rule  is  a  rule 
of  prudence  rather  than  of  law ;  and  in  an  action 
tried  by  a  jury  it  is  the  duty  of  the  Judge  to  re- 
commend the  jury  to  disregard  the  unsupported 
evidence  of  the  claimant;  but  if  they  should 
decline  to  do  so,  and  should  find  for  the  claimant, 
queers  if  their  verdict  could  be  interfered  with. 
In  re  Finch ;  Finch  v.  Finch  (App),  Law  Rep. 
23  Ch.  D.  267. 

An  English  widow  lady  residing  in  Paris  in  a 
house  which  belonged-  to  her  for  her  separate 
use,  married  an  English  gentleman,  and  by  the 
marriage  settlement  certain  plate  which  formerly 
belonged  to  her  first  husband  was  settled  to  her 
separate  use.  After  the  marriage,  her  husband 
having  family  plate  of  his  own,  sent  it  to  his 
wife's  house  in  Paris,  and  she  then  sent  her 
own  plate  to  her  son  by  her  first  marriage. 
Upon  the  death  of  the  husband  his  family  plate, 
and  also  a  marble  bust  of  himself,  was  in  his 
wife's  house  at  Paris.  In  a  suit  for  the  ad- 
ministration of  his  estate  his  wife  claimed  the 
plate  as  having  been  given  her  in  exchange  for 
her  own  plate,  and  the  bust  as  having  been  pre- 
sented to  her  by  her  husband  : — Held  (reversing 
the  decision  of  Eay,  J.),  that  the  surrounding 
circumstances  did  not  furnish  corroborative 
evidence  in  support  of  the  claim  by  the  wife  to 
the  plate  and  bust,  and  that  as  the  claim  rested 
Digest,  1881-1885. 


on  her  unsupported  testimony  it  could  not  be 
allowed.    Ibid. 

45. — Insolvent  estate:  annuity:  valuation: 
contingency] — A  testator  covenanted  to  pay  his 
daughter  a  sum  of  5.000Z.,  with  interest  at  four 
per  cent,  per  annum,  within  one  month  after  the 
death  of  his  wife,  and  to  pay  his  said  daughter 
an  annuity  of  100Z.  a  year  during  the  joint  lives 
of  himself  and  his  wife  and  the  life  of  the 
survivor,  if  his  daughter  should  60  long  live. 
The  testator  died  in  1879,  leaving  his  widow  and 
daughter  surviving,  and  judgment  for  the  ad- 
ministration of  his  estate,  which  was  insolvent, 
was  given  in  an  action  instituted  by  the  daughter 
as  a  creditor.  The  daughter  sent  in  a  proof  in 
respect  of  the  principal  sum  and  the  annuity, 
and  they  were  valued  as  at  the  date  of  the 
judgment.  The  testator's  widow  died  before 
the  chief  clerk  had  made  his  certificate : — Held, 
that  section  10  of  the  Judicature  Act,  1875, 
applied  as  to  the  proof  which  was  of  a  con- 
tingent liability,  and  that,  following  the  rules 
in  bankruptcy  as  to  contingent  liabilities,  the 
daughter  was  entitled  to  prove  for  the  full 
amount  of  the  6,000Z.,  less  a  rebate  of  interest 
at  four  per  cent,  per  annum  for  the  period  be- 
tween the  date  of  the  judgment  and  the  death 
of  the  widow,  but  only  for  the  amount  of  the 
arrears  of  the  annuity  at  the  time  of  the  judg- 
ment, and  for  the  amount  accrued  due  between 
that  time  and  the  death  of  the  widow,  less  a 
similar  rebate.  In  re  The  Northern  Counties  of 
England  Fire  Insurance  Company  (Lim.)  (50 
Law  J.  Rep.  Chanc.  273)  followed.  In  re 
Bridges ;  Hill  v.  Bridges,  50  Law  J.  Rep.  Chanc. 
470. 

46. — Insolvent  estate:  unregistered  bill  of 
sale] — Under  section  10  of  the  Judicature  Act, 
1875,  the  rules  in  bankruptcy  do  not  apply  so  as 
to  render  an  unregistered  bill  of  sale  void  as 
against  the  unsecured  creditors  of  a  person  who 
has  died  insolvent.  In  re  Count  D'Epineuil, 
51  Law  J.  Rep.  Chanc.  491 ;  Law  Rep.  20  Ch.  D. 
217. 

47. — Secured  creditor:  bankruptcy  rules] — 
Secured  creditors  of  an  insolvent  estate  claimed 
for  400Z.  and  interest ;  they  valued  their  security 
at  500Z. ;  their  names  were  struck  out  from  the 
schedule  of  creditors  in  the  chief  clerk's  certifi- 
cate. The  security  realised  more  than  500Z.-. — 
Held,  that  their  right  to  the  benefit  of  the 
security  was  not  limited  to  500Z.  In  re  Hopkins ; 
Williams  v.  Hopkins,  52  Law  J.  Rep.  Chanc. 
736 ;  Law  Rep.  18  Ch.  D.  370. 

Appeal :  right  of  creditor  to  appeal  from  refusal 
of  claim.    See  Practice — Appeal,  47. 

Assent  of  creditors  to  misapplication  of  assets. 
See  Executor,  6. 

Bond  for  payment  of  mortgage  debt :  right  of 
creditor  when  barred  by  time.  See  Limita- 
tions, Statute  or,  23. 

Executor's  action  for  administration :  claim  of 
creditor  whether  barred.  See  Limitations, 
Statute  or,  25. 
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Insolvency:    debt   due   under   old   insolvency 
which  has  been  closed.    See  Insolvency. 

Secured  creditor :  effect  of  Judicature  Act,  1875, 
section  10.    See  Company— Winding-up,  55. 


Exoneration. 

48- — Charge  of  debts  by  deed  on  specific  real 
and  personal  estate] — A  testator,  by  deed,  con- 
veyed and  assigned  certain  specified  real  and 
personal  estate  to  trustees  in  trust  for  himself 
for  life ;  and,  after  his  death,  upon  trust  to  sell 
and  convert,  and  stand  possessed  of  the  net 
proceeds,  on  trust  to  pay  all  the  debts  which 
should  be  due  from  him ;  and,  after  such  pay- 
ments as  aforesaid,  on  trust  for  his  two  sons. 
The  testator,  by  his  will,  after  reciting  the 
deed,  devised  and  bequeathed  all  the  residue  of 
his  real  and  personal  estate  not  comprised  in, 
and  subject  to  the  trusts  of,  the  deed  to  his 
wife  for  life,  with  remainders  over : — Held,  first, 
that  the  personal  estate  comprised  in  the  deed 
was  the  primary  fund  for  payment  of  debts ; 
secondly,  that  the  real  estate  comprised  in  the 
deed,  though  charged  with  payment  of  all  debts, 
was  not  liable  to  exonerate  the  general  personal 
estate.  Trott  v.  Buchanan,  54  Law  J.  Rep. 
Chano.  678 ;  Law  Rep.  28  Gh.  D.  446. 

French  v.  Chichester  (2  Vern.  568  ;  3  Bro. 
P.C.  2nd  ed.  p.  16)  discussed  and  explained. 
Ibid. 

49. — Debts  and  legacies:  mortmain:  lapsed 
bequest] — A  testatrix  devised  her  real  estate  to 
trustees  in  trust  for  Bale,  and  directed  them  out 
of  the  proceeds  to  pay  her  funeral  and  testamen- 
tary expenses,  debts,  and  legacies,  and  pay  the 
residue  to  a  class  of  persons.  She  then  directed 
her  trustees,  who  were  also  her  executors,  to  sell 
her  leaseholds,  and  if  the  sale  moneys  of  the 
real  estate  were  insufficient  to  pay  her  debts, 
funeral  and  testamentary  expenses,  and  legacies, 
to  apply  so  much  of  the  proceeds  of  the  Bale  of 
the  leaseholds  as  should  be  sufficient  for  that 
purpose,  and  to  pay  the  residue,  or,  if  no  part 
was  required  for  the  above  purpose,  the  whole 
of  the  proceeds  to  another  class  of  persons. 
She  then  bequeathed  to  her  trustees  "  all  my 
personal  estate,"  upon  trust  to  call  it  in  and 
convert  it  into  money,  and,  after  payment  of  the 
expenses  of  such  calling  in  and  conversion,  to 
pay  the  proceeds  to  the  churchwardens  of  C.  for 
charitable  purposes.  Part  of  the  personal 
estate  consisted  of  a  mortgage  debt,  as  to  which 
the  charitable  bequest  failed,  and  the  Crown 
became  entitled,  there  being  no  next-of-kin  : — 
Held,  reversing  the  decision  of  Bacon,  V.C. 
(Law  Bep.  29  Ch.  D.  145),  that  there  was  upon 
the  will  a  sufficient  indication  of  intention  that 
the  general  personal  estate  should  be  exonerated 
from  debts,  funeral  and  testamentary  expenses, 
and  legacies  out  of  the  real  estate ;  and  if  that 
was  insufficient,  out  of  the  leaseholds ;  but  that 
this  right  to  exoneration  failed  as  regarded  the 
property  which  went  to  the  Crown,  and  that 


there  was  no  distinction  in  this  respect  between 
the  freeholds  and  leaseholds.  Kilford  v.  Blaney 
(App.),  Law  Bep.  81  Ch.  D.  56. 

Browne  v.  Qroombridge  (4  Madd.  495),  in 
which  a  direction  to  exonerate  the  general  per- 
sonal estate  out  of  a  specific  fund  of  personalty 
was  held  to  enure  for  the  benefit  of  persons  who 
took  by  lapse,  not  followed.    Ibid. 

Held,  therefore,  that  the  debts,  funeral  and 
testamentary  expenses,  and  legacies,  must  be 
apportioned  rateably  between  the  pure  and  im- 
pure personalty,  including  the  leaseholds  ;  that 
the  real  estate  and  then  the  leaseholds  were  to 
be  applied  in  exonerating  the  pure  personalty 
from  its  proportion  of  debts,  <fec,  and  that  the 
charity  took  the  pure  personalty,  subject  to  so 
much  of  that  proportion  as  the  freehold  and 
leasehold  estates  were  insufficient  to  satisfy, 
and  that  the  Crown  took  the  impure  personalty 
(other  than  leaseholds)  subject  to  its  proportion 
of  debts,  <fec.    Ibid. 

50. — Devise  of  real  estate  contracted  to  be 
purchased  by  testator :  unpaid  purchase-money : 
vendor's  lien] — A  testator  having  in  his  lifetime 
contracted  to  purchase  certain  real  estate,  by  his 
will  dated  in  1881  (after  Locke  King's  Acts) 
devised  it  specifically  to  his  daughter  M.,  with 
remainder  to  her  children,  and  died  without 
having  completed  the  purchase  or  paid  all  the 
purchase-money.  His  personal  estate,  which 
was  barely  sufficient  to  pay  the  purchase-money, 
was  undisposed  of,  so  that  it  devolved  upon  his 
next-of-kin;  but  he  did  not  in  his  will  either 
expressly  or  impliedly  intimate  any  intention 
that  the  unpaid  purchase-money  should  be  paid 
out  of  his  personal  estate.  After  his  death  a 
compromise  was  effected  between  the  vendor  of 
the  property  and  the  executor  and  trustee  of  the 
will,  resulting  in  the  rescission  of  the  contract ; 
and  this  compromise  was  duly  confirmed  by  an 
order  made  in  an  action  for  the  administration 
of  the  testator's  estate.  The  devisees  of  the 
real  estate  claimed  to  be  entitled  to  bo  much  of 
the  personal  estate  as  was  equivalent  to  the 
purchase-money  of  the  land  contracted  to  be 
bought,  on  the  ground  that  there  was  a  con- 
version by  the  testator  of  his  personal  estate, 
and  that  the  provisions  of  Locke  King's  Acts 
did  not  apply : — Held,  that  this  was  a  case  of 
vendor's  lien,  and  came  within  the  provisions 
of  Locke  King's  Acts  Amendment  Act  (40  & 
41  Vict.  o.  34) ;  that  all  that  the  devisees  could 
have  been  entitled  to  was  the  purchased  pro- 
perty charged  with  the  unpaid  purchase-money ; 
and  that  therefore,  the  personal  estate  being  of 
less  amount  than  the  unpaid  purchase-money, 
they  were  not  entitled  to  anything.  Held  also, 
that  if  the  claim  had  been  otherwise  good,  the 
compromise  would  have  been  fatal  to  it.  In  re 
Cockcroft;  Broadbent  v.  Groves,  52  Law  J. 
Bep.  Chanc.  811 ;  Law  Bep.  24  Ch.  D.  94. 

41  Contrary  intention  '* :  Locke  King's  Act.    See 
No.  52  infra. 

Legacy :  charge  on  real  estate.    See  No.  51  infra. 
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Legatee!. 

Charge  of  legacy  on  real  estate. 

61. — Exoneration  of  personal  estate]  — Tes- 
tator gave  to  his  wife  an  annuity  of  60/.,  issuing 
and  payable  out  of  his  real  estate  thereinafter 
devised  to  his  three  sons.  He  then  gave  to  his 
daughter  A.  a  legacy  of  600*.,  and  to  each  of  his 
sons  H.  and  S.,  and  to  each  of  his  daughters 
M.  and  E.,  a  legacy  of  1,6002.,  to  be  paid,  with 
interest,  two  years  after  his  death.  And  he 
thereby  charged  and  made  chargeable  his  real 
estate,  thereinafter  devised  to  his  three  sons 
J.,  T.,  and  F.,  with  the  payment  of  the  said 
legacies  and  the  interest  thereon.  He  gave  his 
personal  estate  (charged  with  the  payment  of 
debts,  funeral  and  testamentary  expenses,  and 
expenses  of  proving  his  will)  unto  his  said  sons 
J.,  T.,  and  F.,  and  gave  all  his  residuary  real 
estate  (subject  to  mortgages,  and  subject  to  and 
charged  with  the  payment  of  the  annuity  of  602. 
and  the  legacies  to  his  sons  H.  and  S.  and  his 
daughters  M.  and  £.,  and  also  the  legacy  of  5002. 
to  his  daughter  A.,  and  subject  also,  in  aid  of  his 
personal  estate,  to  the  payment  of  his  debts, 
funeral  and  testamentary  expenses,  and  the 
expenses  of  proving  his  will)  equally  between 
his  said  sons  J.,  T.,  and  F. :— Held,  that  the 
legacies  were  charged  on  the  real  estate  ex- 
clusively in  exoneration  of  the  personal  estate. 
In  re  Needham ;  Robinson  v.  Needham,  54  Law 
J.  Bep.  Chanc.  75. 

52. — Mixed  fund:    payment    pro   rata] — 
Testator  by  his  will  made  in  1866,  after  speci- 
fically disposing  of  certain  parts  of  his  property 
and  giving  certain  real  estate  to  his  wife  during 
widowhood,  gave  the  rest  and  residue  of  his  real 
and  personal  estate  to  trustees,  upon  trust  to 
convert  the  same  into  money  and  thereout  pay 
his  debt 8,  including  debts  due  on  mortgage  of 
the  property  given  to  his  wife  during  widowhood, 
and  his  funeral  and  testamentary  expenses,  and 
the    costs  of  proving  and  executing  his  will; 
and  he  directed  his  trustees  to  pay  the  income 
of  the  fund  to  his  wife  during  widowhood,  and 
after  her  death  or  second  marriage  he  gave  so 
much  of  the  fund  as  consisted  of  pure  per- 
sonalty to  charitable  purposes,  and  bequeathed 
the  rest  to  her.    In  a  subsequent  part  of  his 
will  he  appointed  executors,  and  gave  a  legacy 
to  each  of  them  who  accepted  the  trusts.    At 
his  death  part  of  the  residuary  real  estate  was 
subject  to  mortgages: — Held,  by  Fry,  J.,  that 
the  executor's  legacies  were  charged  on  the  real 
estate,  and  that  as  there  was  a  mixed  fund  they 
must  be  paid  pro  rata  out  of  the  different  parts 
of  it.    Held,  by  the  Court  of  Appeal,  that  the 
legacies  were  charged  on  the  real  estate,  but  only 
in  aid  of  the  personalty,  the  principle  of  pro  rata 
payment  only  applying  to  payments  which  the 
testator  had  expressly  directed  to  be  made  out  of 
the  mixed  fund.    Held,  by  the  Court  of  Appeal 
(affirming  the  decision  of  Fry,  J.),  that  the  will 
aid  not  indicate  any  such  "  contrary  intention  " 
as  to  exclude  the  mortgages  on  the  residuary 
real  estate  from  the  operation  of  Looke  King's 


Act,  and  that  they  must  be  paid  out  of  the  pro- 
ceeds of  the  mortgaged  estate.  Elliott  v. 
Dearsley  (App.),  Law  Bep.  16  Ch.  D.  322. 

Interest  or  income,  riglU  to. 

53.  Legacy  to  be  paid  within  four  years  after 
testator's  decease]  —  A  testator  directed  that 
certain  legacies  given  by  his  will  should  be  paid 
within  four  years  after  his  decease.  The  ex- 
ecutors paid  some  of  the  legacies  within  one 
year  after  the  testator's  decease,  but  others  of 
them  remained  unpaid  by  reason  of  the  inability 
of  the  legatees,  being  infants,  to  give  receipts. 
It  was  not  necessary  for  the  convenient  ad- 
ministration of  the  estate  that  the  payment  of 
any  of  the  legacies  should  be  postponed : — Held, 
that  the  unpaid  legacies  carried  interest  from 
the  expiration  of  one  year  after  the  testator's 
death.  Olive  v.  Westerman,  53  Law  J.  Bep. 
Chanc.  525. 

Thomas  v.  The  Attorney -General  (2  You.  <fe  C. 
525)  distinguished.    Ibid. 

54. — Residue :  contingent  legacy  payable  out 
of  residue] — A  testator  gave  all  his  real  and 
personal  estate  to  trustees  upon  trust  for  sale, 
and,  after  payment  thereout  of  his  debts  and 
certain  legacies,  as  to  the  residue  upon  trust  in 
the  first  place  to  pay  thereout  the  sum  of  1,5002., 
to  be  equally  divided  between  such  of  the  six 
younger  children  (in  the  will  named)  of  his  late 
friend  H.  who  should  be  alive  at  the  death  of 
the  testator's  grandson.  The  testator,  after 
naming  such  children,  directed  such  shares  to 
be  paid  to  them  respectively  on  attaining  the 
age  of  twenty-one  years  or  marriage,  and  as  to 
the  rest  and  residue  of  his  residuary  estate  in 
trust  for  his  sister  M.  The  trustees  Bet  apart 
the  sum  of  1,5002.  to  meet  the  legacy,  and,  the 
testator's  grandson  being  living,  a  question  was 
raised  whether  the  income  of  the  fund  was  pay- 
able during  the  lifetime  of  the  grandson  to  M., 
or  should  be  accumulated  for  such  of  the  chil- 
dren of  H.  who  should  become  entitled  to  the 
corpuSi  or  was  undisposed  of  by  the  will  and 
went  to  the  testator's  next-of-kin: — Held,  that 4 
the  income  on  the  legacy  was  payable  during 
the  lifetime  of  the  testator's  grandson  to  M., 
the  residuary  legatee.  In  re  Judkm's  Trusts, 
53  Law  J.  Bep.  Chanc.  496 ;  Law  Bep.  25  Ch.  D. 
743. 

Section  43  of  the  Conveyancing  Act,  1881, 
only  applies  to  property  to  which  an  infant  is 
entitled  absolutely  or  contingently  on  attaining 
twenty-one,  or  on  the  occurrence  of  an  event 
before  his  attaining  that  age,  and  does  not  apply 
where  an  infant  is  unable  to  predicate  of  him- 
self that  he  will  be  so  entitled  at  all.    Ibid. 

Delay   in   realising   estate.     See  Limitations, 
Statute  of,  11. 

Priority  of  legatees. 

56.— Legacy  to  widow :  "  immediately  after 
my  decease  " :  "  in  the  first  place  " :  "  in  the  next 
place  "]— B.H.,  by  will  dated  in  1874,  gave  tc^his 
wife,  M.  A.  H.,  all  his  household  goods,  Ac.,  for 
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her  own  use  and  benefit,  together  with  the 
legacy  or  sum  of  5002.,  which  he  directed  to  be 
paid  to  her  immediately  after  his  decease ;  and 
he  gave  all  his  real  estate  and  all  the  residue  of 
his  personal  estate  to  trustees  upon  trust  for 
sale  and  investment,  and  thereout  "  in  the  first 
place  to  raise  and  appropriate  the  sum  of 
12,0002.,"  and  to  invest  the  same  and  pay  the 
dividends  to  his  wife  for  life ;  and  "  in  the  next 
place  to  raise  and  appropriate  the  sum  of 
6,0002.,"  and  to  invest  the  same  and  pay  the 
dividends  of  the  sum  of  2,0002.,  part  thereof,  to 
T.  for  life ;  and  of  the  sum  of  1,0002.  to  C.  for 
life ;  and  of  the  sum  of  2,0002.,  residue  thereof, 
to  £.  for  life ;  and  after  the  respective  deaths  of 
his  wife,  T.,  C.,  and  £.,  he  directed  the  sums  of 
12,0002.  and  5,0002.  to  fall  into  and  be  divided 
with  the  residue  of  his  estate ;  and  after  giving 
certain  other  legacies,  he  declared  that  till  the 
sums  of  12,0002.,  1,0002.,  and  2,0002.  should  be 
set  aside  for  the  benefit  of  his  wife  and  C.  and 
E.,  they  should  from  the  time  of  his  decease  be 
paid  interest  at  four  per  cent,  on  such  sums;  and 
by  a  codicil  gave  divers  other  legacies.  The 
estate  proved  insufficient  to  pay  all  the  legacies 
in  full : — Held,  that  the  widow  of  the  testator 
was  entitled  in  priority  to  the  payment  in  full  of 
the  legacy  of  5002.,  and  that  the  two  sums  of 
12,0002.  and  5,0002.  were  to  be  raised  and  appro- 
priated in  priority  to  all  the  remaining  legacies. 
In  re  Hardy ;  Wells  v.  Barurick,  50  Law  J.  Rep. 
Chanc.  241;  Law  Rep.  17  Ch.  D.  798  (nom. 
Wells  v.  Borwick). 

Realisation :  business  of  testator. 

56. — Directions  to  realise  estate  to  pay  lega- 
cies :  intestacy]  —A  testator,  after  appointing 
executors  of  his  will  and  directing  payment  of 
his  debts,  gave  and  bequeathed  to  H.  his  wife 
the  house  in  which  she  resided  and  all  the 
furniture  therein,  with  a  certain  sum  per  week 
for  her  natural  life  ;  the  testator  then  gave  cer- 
tain annuities  and  legacies,  and  continued  :  "  my 
executors  may  realise  such  part  of  my  estate  as 
they  may  think  right,  and  in  their  judgment,  to 
pay  the  above-named  legacies  " ;  and  he  directed 
his  business  to  be  carried  on  until  his  son  M. 
was  thirty  years  old  as  in  his  will  mentioned ; 
and  at  the  decease  of  his  wife  H.,  the  property 
in  which  she  resided  was  to  be  equally  divided 
between  his  children.  The  testator  carried  on 
his  business  on  his  own  freehold  property.  The 
Vice-chancellor  of  the  County  Palatine  held — 
1.  That  the  testator  died  intestate  as  to  real 
estate,  except  the  house  devised  to  his  widow  for 
life.  2.  That  his  widow  was  absolutely  entitled 
to  the  furniture  in  the  house.  3.  That  the  tes- 
tator's business  ought  to  be  carried  on  until  his 
son  M.  attained  thirty  years,  or  until  previous 
order,  for  the  purpose  of  realising  money  to  pay 
the  legacies  given  by  the  will ;  and  that  the 
surplus  profits,  after  payment  of  the  legacies, 
were  to  be  deemed  personal  estate  of  the  testator. 
4.  That  the  testator  died  intestate  as  to  such 
surplus.    5.  That  he  also  died  intestate  as  to 


the  clear  residue  of  his  personal  estate  :—Held, 
on  appeal— 1.  That  the  testator  died  intestate  as 
to  his  real  estate,  except  as  to  the  house  in 
which  his  widow  resided,  and  except  so  far  as 
related  to  the  use  and  occupation  of  the  freehold 
property  and  fixtures  for  the  purpose  of  carrying 
on  the  business  so  long  as  it  should  be  necessary 
for  the  purposes  of  the  will.  2.  That  the  widow 
was  only  entitled  to  the  furniture  for  life,  and, 
subject  thereto,  it  formed  part  of  the  general 
personal  estate  not  specifically  bequeathed.  3. 
That  so  long  as  the  business  was  continued  for 
the  purposes  and  under  the  directions  of  the 
will,  the  executors  would  for  these  purposes 
have  the  free  use  and  occupation  of  the  business 
premises,  and  fixed  plant  and  machinery  therein. 
4.  That  the  business  ought  to  be  carried  on  so 
long  only  as  might  be  necessary  for  payment  of 
the  legacies  and  annuities  not  otherwise  suffi- 
ciently provided  for,  and  that  when  those  were 
paid,  the  absolute  direction  in  the  will  that  it 
should  be  carried  on  till  M.  attained  thirty  was 
inoperative,  and  did  not  bind  the  heir-at-law  or 
next-of-kin.  In  re  Cameron ;  Nixon  v.  Cameron 
(App.),  53  Law  J.  Rep.  Chanc.  1139  ;  Law  Rep. 
26  Ch.  D.  19. 
Order  of  the  Vice-chancellor  varied.    Ibid. 
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Administration  Bond. 

1.— Penalty  :  reduction :  grant  to  attorney] 
— A  widow  died  intestate,  leaving  seven  infant 
children,  and  a  grant  of  administration  was 
made  to  A.,  as  guardian  of  the  infants,  for  their 
use  and  benefit,  till  one  of  them  should  attain 
the  age  of  twenty -one.  A.  absconded,  after  mis- 
appropriating part  of  the  personal  estate  of  the 
deceased.  One  of  the  daughters  of  the  deceased, 
who  had  attained  the  age  of  twenty-one  and  was 
resident  abroad,  afterwards  appointed  B.  as  her 
attorney  to  obtain  a  grant  of  administration  in 
England  of  her  mother's  estate,  for  her  use  and 
benefit,  tiU  she  should  apply  for  a  grant  of  ad- 
ministration. The  Court  allowed  the  attorney 
to  give  an  administration  bond  for  an  amount 
representing  the  present  value  of  the  estate  of 
the  deceased.  In  the  goods  of  Halliwell,  54  Law 
J.  Rep.  P.,  D.  <fc  A.  32 ;  Law  Rep.  10  P  J).  198. 
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2.—  Sureties] — The  Court  will  not  dispense 
with  sureties  to  an  administration  bond  merely 
because  the  estate  is  large  and  the  risk  is  small. 
In  the  goods  of  William  Earle,  54  Law  J.  Rep. 
P.,  D.  &  A.  95. 

Grant  to  married  woman.    See  No.  16  infra. 

Surety  :  guarantee  society  accepted.    See  Pro- 
bate—Practice,  18. 

Be  bonis  non. 

3. — Costs :  privity  of  estate]  — Where  a  so- 
licitor has  acted  professionally  for  a  testator  and 
for  his  executor  or  administrator,  and  papers 
belonging  to  the  estate  have  come  into  his  pos- 
session, and,  after  the  death  of  the  executor  or 
administrator,  an  administrator  de  bonis  non 
has  been  appointed,  the  administrator  de  bonis 
non  is  not  entitled  to  reclaim  from  the  solicitor 
the  papers  in  his  possession  without  first  paying 
the  costs  due  to  him,  not  only  in  respect  of 
work  done  for  the  testator,  but  also  in  respect 
of  work  done  for  the  executor  or  administrator. 
In  re  Watson,  53  Law  J.  Rep.  Chanc.  305. 

There  is  a  privity  of  estate  between  an  executor 
or  administrator  and  a  subsequent  administrator 
de  bonis  non,  and  the  liabilities  of  the  estate 
pass,  with  the  benefits  of  it,  to  the  administrator 
de  bonis  non.    Ibid. 

Foreign  will :  grant  to  attorney  of  executor : 
death  of  executor.    See  Executob,  4. 

Durante  absentia. 
See  No.  12  infra. 

Durante  minore  state. 

4. — Qrant  to  guardian,  passing  over  next-of- 
kin  of  infant]  — A.  died  in  Jamaica,  leaving  an 
infant  daughter,  and  having  by  his  will  ap- 
pointed B.  and  C.  to  be  his  executors  in  Jamaica, 
and  D.,  his  sister-in-law,  to  be  his  English 
executrix  and  trustee  and  guardian  of  the  infant, 
with  power  to  appoint  by  deed  or  will  a  new 
trustee  or  trustees,  or  a  new  guardian  or  guar- 
dians. He  directed  the  executors  in  Jamaica  to 
pay  the  residue  of  his  estate  to  the  English 
executrix,  to  be  invested  in  the  name  of  the 
infant  till  she  should  attain  the  age  of  twenty- 
one.  D.  predeceased  A.,  having  by  her  will 
appointed  E.  and  F.  as  her  executors  and  trus- 
tees, and  nominated  the  said  executors  and 
trustees,  or  the  survivor  of  them,  as  guardians 
or  guardian  of  her  infant  niece.  E.  renounced 
probate.  The  infant  was  residing  with  D.  at  the 
time  of  the  death  of  the  latter,  when  she  went 
to  reside  with  F.  After  the  death  of  A.  and  D., 
the  only  next-of-kin  of  the  infant  were  her 
aunts.  One  of  the  aunts  was  resident  in  India, 
another  was  in  very  needy  circumstances  and 
had  been  dependent  on  the  bounty  of  the  infant, 
and  the  third  renounced  administration.  The 
Court  made  a  grant  of  administration  of  the 
estate  of  A.,  for  the  use  and  benefit  of  the  infant 


till  she  should  attain  the  age  of  twenty-one 
years,  to  F.  as  her  guardian.  In  the  goods  of 
Gardiner,  53  Law  J.  Rep.  P.,  D.  &  A.  31 ;  Law 
Rep.  9  P.  D.  06. 

6.  Powers  of:  mortgage  and  sale  of  assets]  — 
An  administrator  durante  minore  estate  has  for 
the  time  being  all  the  powers  of  an  ordinary 
administrator,  and  assignees  from  him  of  his 
intestate's  assets  are  in  precisely  the  same  posi- 
tion as  if  they  were  dealing  with  an  ordinary 
administrator.  Cope  v.  Cope,  50  Law  J.  Rep. 
Chanc.  13 ;  Law  Rep.  16  Ch.  D.  49. 

Grant  of  Letters  of  Administration. 

Bastard. 

6.— Grant  to  solicitor  of  duchy  of  Cornwall] 
— Where  a  person  resident  in  the  county  of 
Cornwall  died  a  bachelor,  bastard  and  intestate, 
the  Court  made  a  grant  of  letters  of  administra- 
tion of  his  estate  and  effects  to  the  solicitor  for 
the  affairs  of  the  duchy  of  Cornwall,  for  the  use 
of  His  Royal  Highness  the  Prince  of  Wales,  but 
required  the  warrant  to  be  amended,  so  as  to  set 
forth  the  grounds  for  the  application.  In  the 
goods  of  Edward  Griffith,  53  Law  J.  Rep.  P.,  D. 
&  A.  30 ;  Law  Rep.  9  P.  D.  63. 

Caterorum  grant,  when  necessary.  See  Husband 
and  Wots,  26. 

Creditor. 

7. — Company :  call  on  shares] — An  intestate 
was  the  holder  of  shares  in  a  company  on  which 
a  call  was  made  after  his  death.  The  Court 
made  a  grant  of  administration  to  the  nominee 
of  the  company  as  a  creditor  of  the  estate  of  the 
deceased.  Tomlinson  v.  Gilby,  54  Law  J.  Rep. 
P.,  D.  &  A.  80. 

8. — Creditor  of  executrix  deson  tort] — A.,  by 
his  will,  appointed  his  wife,  B.,  and  C,  as  his 
executrix  and  executors,  and  named  his  wife 
universal  legatee  for  life.  After  his  death,  B. 
and  C.  renounced  probate,  and  the  widow,  with- 
out taking  out  probate,  sold  a  portion  of  the 
estate,  and  paid  the  proceeds  into  a  bank  in  her 
own  name.  The  widow  having  died  intestate, 
letters  of  administration  with  the  will  of  A. 
annexed  were  granted  to  D.,  his  brother.  The 
next-of-kin  of  the  widow  having  been  cited, 
and  not  having  appeared,  the  Court  made  a 
grant  of  letters  of  administration  of  her  estate 
to  D.,  as  a  creditor.  Mellor  v.  Dyson,  52  Law  J. 
Rep.  P.,  D.  &  A.  62 ;  Law  Rep.  8  P.  D.  108  (nonu 
In  the  goods  of  Mellor).    Ibid. 

Insolvency  of  estate. 

9. — Marriage  settlement:  grant  to  trustee] — 
A.  died  intestate.  His  estate  was  insolvent,  the 
only  asset  of  any  value  being  an  interest  in  a 
mortgage  of  property  in  Ceylon,  which  he  had 
conveyed  to  the  trustees  of  his  marriage  settle- 
ment, one  of  whom  was  B.,  his  brother-in-law. 
A.  was  a  widower,  and  left  five  children,  two  of 
whom  were  of  full  age.    The  two  adult  children 
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had  renounced  adminfstration.  The  Court,  on 
a  renunciation  by  the  eldest  son,  on  behalf  of 
the  minor  children,  who  had  appointed  him  as 
their  guardian  for  the  purpose  of  the  application, 
made  a  grant  of  administration  to  B.  under  20  & 
21  Vict.  c.  77,  s.  73.  In  the  goods  of  Tyndall, 
61  Law  J.  Rep.  P.,  D.  &  A.  12. 

10. — "  Special  circumstances  "] — A.,  the  wife 
of  B.,  was  entitled  at  the  time  of  her  death  to  a 
share  in  the  residuary  estate  of  P.,  subject  to 
certain  life  interests.  There  had  been  no  settle- 
ment upon  the  marriage,  and  A.  left  no  will.  B. 
died,  without  taking  out  letters  of  administra- 
tion to  A.,  and  having  made  a  will,  which  was 
proved  by  his  daughter  0.,  as  sole  executrix.  He 
was  at  the  time  of  his  death  indebted  to  the 
estate  of  P.  A.'s  share  in  the  residuary  estate  of 
P.  having  been  paid  into  the  Chancery  Division, 
D.,  who  was  also  entitled  to  a  share  in  the  resi- 
duary estate,  was  desirous  of  taking  proceedings 
to  render  A.'s  share  liable  for  B.'s  debt  to  the 
estate.  C.  was  cited  to  take  out  administration 
to  the  estate  of  A.,  but  refused  to  do  so : — The 
Court  made  a  grant  to  D.,  under  20  <fc  21  Vict, 
c.  77,  s.  78,  of  letters  of  administration  of  the 
personal  estate  of  A.  In  the  goods  of  Wensley, 
61  Law  J.  Bep.  P.,  D.  &  A.  21;  Law  Bep. 
7  P.  D.  13. 

Limited  grant 

11. — Assignee  in  bankruptcy:  creditor:  ad- 
ministrator out  of  jurisdiction] — An  assignee  in 
bankruptcy  of  an  administrator  who  is  out  of 
the  jurisdiction  is  a  creditor  within  the  meaning 
of  38  Geo.  3.  c.  87,  s.  1  and  21  A  22  Vict.  c.  95, 
s.  18,  and  as  such  may  obtain  administration  de 
bonis  non  to  the  intestate  limited  to  the  fund  to 
which  the  assignee  is  entitled.  In  the  goods  of 
Hammond,  50  Law  J.  Bep.  P.,  D.  <fc  A.  70 ;  Law 
Bep.  6  P.  D.  104. 

12. — Assignee  in  bankruptcy:  creditor  in 
equity:  administration  durante  absentia) — A. 
died  intestate  in  1857,  and  letters  of  administra- 
tion of  his  estate  were  granted  to  B.,  his  son.  In 
1855  B.  had  been  adjudicated  a  bankrupt,  being 
at  that  time  indebted  to  A,  in  a  sum  of  2 ,250 J. 
A  dividend  of  5062.  5s.  became  payable  to  A.  in 
respect  of  his  debt,  but  such  dividend  was  not 
received  by  him,  or  claimed  by  B.  as  his  adminis- 
trator, and  the  money  remained  in  the  hands  of 
the  Court  of  Bankruptcy.  In  1867  B.  was  again 
adjudicated  a  bankrupt,  and  C.  was  appointed  as 
his  creditor's  assignee.  B.  left  England  soon 
after  his  second  bankruptcy,  and  had  not  since 
been  heard  of.  The  only  asset  remaining  for 
distribution  among  the  creditors  under  the 
second  bankruptcy  was  the  unclaimed  dividend 
of  5062.  bs.  due  to  A.  under  the  first  bankruptcy. 
The  Court  made  a  grant  to  C.  as  to  a  creditor  in 
equity  of  B.  of  administration  of  the  estate  of  A., 
limited  to  the  sum  of  5062.  5*.,  and  to  the  ab- 
sence of  B.  In  the  goods  of  Hammond,  50  Law 
J.  Bep.  P.,  D.  A  A.  73. 

13.— -Foreign  law:  grant  to  attorney:  Hus- 
sion imperial  family :  testamentary  disability] 


—-By  the  law  of  Russia  all  testamentary  instru- 
ments executed  by  members  of  the  Imperial 
family  are  disregarded,  and  the  disposition  of 
the  property  of  such  persons  after  their  death 
is  within  the  exclusive  power  of  the  Emperor  of 
Russia.  A.,  a  member  of  the  Russian  Imperial 
family,  died  in  Russia,  having  executed  a  will 
by  which  he  appointed  B.,  his  son,  as  his  execu- 
tor. After  A.' a  death  a  meeting  of  the  members 
of  his  family  was  held,  and  an  arrangement  for 
the  disposition  of  his  property  in  accordance 
with  the  terms  of  his  will  was  agreed  to,  and 
was  embodied  in  a  document  termed  an  "  Acte 
D6finitif,"  which  was  subsequently  confirmed 
by  the  Emperor  of  Russia ;  and  by  the  terms  of 
the  "Acte  D6finitif  "  B.  was  constituted  the  sole 
and  entire  owner  of  certain  shares  held  by  the 
deceased  in  a  railway  company  having  its  offices 
in  England.  The  Court,  upon  a  certificate  from 
the  Russian  ambassador  in  England,  with  the 
seal  of  the  Russian  embassy,  reciting  that  the 
law  of  Russia  is  as  stated  above,  and  that 
under  the  "Acte  Definitif  "  B.  was  the  sole  and 
entire  owner  of  the  railway  shares,  made  a 
grant  to  the  attorney  of  B.  of  letters  of  admi- 
nistration with  the  "  Acte  D6finitif  "  annexed, 
limited  to  the  property  of  the  deceased  in  Eng- 
land. In  the  goods  of  Prince  Peter  Qeorgevitch 
Oldenburg,  53  Law  J.  Bep.  P.,  D.  &  A.  46 ;  Law 
Rep.  9  P.  D.  234. 

14. — Foreign  ■  law  :  Persian  law :  proof: 
foreign  decree]— "By  the  decree  of  a  Persian 
Court,  a  Persian  subject  was  declared  entitled 
to  certain  property  in  this  country.  The  decree, 
though  founded  partly  upon  a  will,  made  no 
mention  of  it,  and  the  Court  which  had  custody 
of  the  will  refused  to  give  a  copy  of  it.  The 
Court  of  Probate  granted  letters  of  administra- 
tion, limited  to  the  property  mentioned  in  a 
duly  authenticated  copy  of  the  decree.  In  the 
goods  of  Dost  AVy  Khan,  Law  Rep.  6  P.  D.  6. 

The  law  applicable  to  the  case  was  allowed  to 
be  proved  by  a  Persian  ambassador.    Ibid. 

15. — Sale  of  leasehold :  death  of  tenant  for 
life,  residuary  legatees,  and  executor] — The  tes- 
tatrix bequeathed  a  leasehold  house  to  A.,  who 
was  one  of  the  four  residuary  legatees,  for  life, 
and  directed  that  upon  A.'s  death  the  house 
should  be  sold  and  the  proceeds  of  the  sale 
divided  between  B.  and  C.  The  sole  executor 
named  in  the  will  died,  without  leaving  any 
personal  representatives,  after  having  adminis- 
tered all  the  remaining  estate  of  the  testatrix. 
A.  and  the  other  residuary  legatees  having  died, 
and  their  residuary  legatees  being  unknown,  B. 
entered  into  a  provisional  contract  for  the  sale 
of  the  house ;  and  C,  who  was  married  and  was 
resident  in  India,  executed,  jointly  with  her 
husband,  a  power  of  attorney  to  her  solicitor  in 
England  for  the  sale  of  the  house.  The  Court, 
on  an  affidavit  that  all  the  debts  due  from  the 
testatrix  had  been  paid,  and  with  the  consent  of 
C,  granted  letters  of  administration  with  the 
will  annexed  to  B.,  limited  to  the  leasehold 
house.  In  the  goods  of  King,  52  Law  J.  Rep. 
P*  D.  &  A.  93 ;  Law  Rep.  8  P.  D.  162. 
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Indian  will:  personal  estate  of  deceased  (with 
exception  of  few  articles  of  trifling  value) 
situate  in  Scotland :  will  proved  in  Scotland : 
application  by  legatee  for  a  grant  of  admi- 
nistration with  will  annexed,  or  an  order  on 
executors  to  prove  will  in  England,  refused. 
See  Pbobate— Grant,  7. 

Separation  deed :  grant  to  wife's  father.  See 
No.  18  infra. 

Widow  passed  over.    See  No.  25  infra. 

Married  Woman. 

16. — Consent  of  husband :  married  women's 
property  act,  1882,  ss.  1-6,  24] — Under  the  pro- 
visions of  the  Married  Women's  Property  Act, 
1882,  a  married  woman  is  entitled  to  take  a 
grant  of  administration  without  her  husband 
joining  in  the  administration  bond.  In  the  goods 
of  Ayres,  52  Law  J.  Rep.  P.,  D.  &  A.  98 ;  Law 
Rep.  8  P.  D.  168. 

17, — Power  of  appointment :  real  estate :  con- 
version]— A  married  woman,  having  under  the 
will  of  A.  a  power  of  appointment  by  will  over 
real  estate,  executed  a  will  whereby  she  ap- 
pointed all  her  real  estate  in  favour  of  her  hus- 
band absolutely,  but  she  named  no  executor. 
She  died  without  issue,  and  she  left  no  separate 
property  other  than  that  which  was  the  subject 
of  the  power.  After  the  date  of  the  will  the 
husband  and  wife  had  presented  a  petition  to 
the  Court  of  Chancery  under  the  Settled  Estates 
Acts  for  the  sale  of  the  real  property  passing 
nnder  the  will  of  A.  The  property  was  sold, 
and,  by  order  of  the  Court,  the  proceeds  of  the 
sale  were  invested  in  Consols  in  the  names  of 
the  husband  and  of  his  co-trustee  under  the  will 
of  A. : — Held,  that  the  proceeds  of  the  sale  could 
not  be  treated  as  personal  estate,  and  that  the 
husband  was  not  entitled  to  a  grant  of  adminis- 
tration with  the  will  annexed,  as  universal 
legatee  of  his  wife.  In  the  goods  of  Lloyd, 
53  Law  J.  Rep.  P.,  D.  &  A.  48;  Law  Rep. 
9  P.  D.  65. 

18.— Separation  deed:  limited  grant  to  father 
of  wife] — By  a  deed  of  separation  it  was  pro- 
vided that  all  the  property  of  which  the  wife 
was  possessed  should  be  for  her  separate  use, 
without  any  interference  on  the  part  of  the  hus- 
band, in  like  manner  as  if  he  were  dead ;  and 
that,  in  case  of  the  wife's  death,  her  property 
should  go  to  the  persons  who  would  have  been 
entitled  under  the  Statute  of  Distributions  if 
she  had  survived  her  husband.  The  wife  after- 
wards died  intestate  and  without  issue.  The 
Court  passed  over  the  husband,  and  granted 
administration  to  the  father  of  the  intestate, 
limited  to  the  property  covered  by  the  separa- 
tion deed.  Allen  v.  Humphreys,  62  Law  J.  Rep. 
P.,  D.  &  A.  24 ;  Law  Rep.  8  P.  D.  16. 

'  Pendente  lite. 

Duties  of,  and  right  to  costs  date  from  appoint- 
ment.   See  Pbobate— Practice,  7, 17. 


Surety:  guarantee  society  accepted.    See  Pro- 
bate—Practice,  18. 

Powers. 

19.— Action:  personal  injury  to  intestate: 
tort:  loss  of  wages:  medical  expenses]— An 
action  of  tort  against  a  railway  company  was 
commenced  by  the  deceased  intestate  in  his 
lifetime  to  recover  by  way  of  damages  the  ex- 
penses of  medical  attendance  and  nursing  and 
loss  of  wages,  and  on  his  death  his  administra- 
trix was  substituted  as  plaintiff :—  Held,  that 
the  action  was  not  maintainable,  being,  in  fact,  a 
personal  action  which  did  not  survive.  Pulling 
v.  The  Great  Eastern  Railway  Company,  61 
Law  J.  Rep.  QJ3.  453  ;  Law  Rep.  9  Q.B.  D.  110. 

20. — Indian  assets  :  limited  administrator : 
general  administratrix  entitled  to  receive  and  give 
good  discharge  for  same] — General  administration 
was  granted  by  the  Irish  Court  to  the  widow  of  an 
intestate,  who  died  in  Ireland,  and  who  left  pro- 
perty in  India.  The  Irish  letters  of  administra- 
tion were  sealed  in  England.  P.,  under  a  power 
of  attorney  from  the  administratrix  in  the  usual 
form,  obtained  limited  administration  to  the 
intestate  in  India,  and,  after  satisfying  all  claims, 
remitted  the  surplus  Indian  assets  to  his  agents 
in  England,  who  refused  to  pay  over  the  same 
to  the  administratrix  without  the  receipt  of 
all  of  the  next-of-kin  of  the  deceased: — Held 
(affirming  the  decision  of  Fry,  J.,  50  Law  J. 
Rep.  Chanc.  182 ;  Law  Rep.  16  Ch.  D.  407),  first, 
that  the  intestate  having  died  in  Ireland,  his 
domicil,  in  the  absence  of  evidence  to  the  con- 
trary, was  Irish ;  secondly,  that  P.  was  bound 
to  hand  over  the  surplus  Indian  assets  to  the 
Irish  administratrix,  the  next-of-kin  not  having 
intervened.  Eames  v.  Hacon  (App.),  50  Law  J. 
Rep.  Chanc.  740 ;  Law  Rep.  18  Ch.  D.  347. 

De  la  Viesca  v.  Lubbock  (10  Sim.  629)  ap- 
proved and  followed.    Ibid. 

21. — Mortgage:  repairs'] — An  administrator 
has  no  power  to  mortgage  leaseholds  for  repairs 
unless  there  is  a  covenant  to  repair.  Bicketts 
v.  Lewis,  51  Law  J.  Rep.  Chanc.  837 ;  Law  Rep. 
20  Ch.  D.  745. 

22. — Sale  of  share  by  representative  of  bene- 
ficial owner] — The  registered  owner  of  a  share 
in  a  company  died  intestate  in  April,  1859,  and 
A.  P.,  her  sole  next-of-kin,  took  out  administra- 
tion to  her  estate.  A.  P.  died  in  November,  1859, 
and  his  widow  took  out  administration  to  his 
estate.  The  share  being  still  in  the  original 
owner's  name,  in  February,  1860,  A.  P.'s  admi- 
nistratrix exhibited  her  residuary  account  of  the 
original  owner's  estate,  whereby  it  appeared 
that,  subject  to  the  payment  of  legacy  duty, 
that  estate  had  been  fully  administered.  In 
November,  1860,  the  administratrix  of  A.  P. 
sold  the  share  to  a  purchaser,  being  described 
in  the  transfer  as  "  administratrix  of  A.  P.,  ad- 
ministrator of  "  the  original  owner : — Held,  that 
the  sale  was  valid  and  binding  in  equity.  Clark 
v.  The  South  Metropolitan  Gas  Company,  54 
Law  J.  Rep.  Chanc.  259. 
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23.— Suppression  of  will :  sale  by  adminis- 
tratrix :  title  of  purchaser: — Where  a  grant  of 
administration  to  the  effects  of  a  testatrix  is 
obtained  by  suppressing  a  will  which  contains 
no  appointment  of  executors,  such  grant  is  not 
utterly  and  ab  initio  void ;  and  accordingly  in 
such  a  case  a  sale  by  the  administratrix  of  a 
portion  of  the  personal  estate  to  a  purchaser 
who  had  no  notice  of  the  suppression  of  the  will 
was  upheld,  notwithstanding  the  subsequent  re- 
vocation of  the  grant.  BoxaU  v.  Boxall,  53  Law 
J.  Rep.  Chanc.  838 ;  Law  Rep.  27  Ch.  D.  220. 

Abram  v.  Cunningham  (2  Lev.  182)  distin- 
guished.   Ibid. 

24. — Underlease:  option  of  purchase'] — An 
administrator,  although  he  may  underlet  the 
leasehold  of  his  intestate,  if  such  a  mode  of 
dealing  with  the  assets  be  advisable  for  the  due 
administration  of  the  intestate's  property,  can- 
not give  an  option  of  purchase  at  a  future  time. 
The  Oceanic  Steam  Navigation  Company  v. 
StUherberry  (App.),  60  Law  J.  Rep.  Chanc.  308 ; 
Law  Rep.  16  Ch.  D.  236. 

Attachment :  parting  with  assets  after  notice  of 
will  propounded.    See  Absest,  4. 

Bankrupt  administrator:  conduct  of  action.  Bee 
Admihistbation,  2. 

Mortgage  by,  under  authority  from  next-of-kin : 
duty  of  mortgagee  to  give  notice  to  next-of- 
kin.    See  Mobtqaoe  —Priority,  8. 

Option :  exercise  of,  by  administrator  being  also 
heir-at-law  of  deceased.    See  Option,  1. 

Sale  of  assets.    See  No.  5  supra;  No.  26  infra. 

With  Will  annexed. 

26. — Grant  to  legatee :  passing  over  widow] 
— The  testator  died,  leaving  a  widow  but  no 
issue.  He  bequeathed  a  policy  of  insurance  for 
100Z.  to  his  sister  for  her  separate  use,  but  ap- 
pointed no  executor.  Such  policy  of  insurance 
comprised  almost  the  whole  of  the  personal 
estate  of  the  testator,  and  there  were  charges  of 
adultery  against  the  widow.  The  Court  in  the 
exercise  of  its  discretion,  without  going  into  the 
allegations  against  the  widow,  made  a  grant  of 
letters  of  administration  with  the  will  annexed 
to  the  sister  of  the  deceased,  as  the  person 
having  the  larger  interest,  but  ordered  that  the 
widow  should  have  her  costs  out  of  the  estate. 
In  the  goods  of  Homan,  62  Law  J.  Rep.  P.,  D. 
&  A.  94. 

26. — Implied  power  of  sale  of  real  estate] — 
An  administrator  with  the  will  annexed  has  no 
such  implied  power  to  sell  the  testator's  real 
estate  as  an  executor  has,  the  executor  being  a 
nominee  of  the  testator  to  pay  his  debts,  the 
administrator  being  only  an  officer  of  the  Pro- 
bate Court.  Nor  is  such  power  given  to  the 
administrator  by  the  16th  section  of  the  22  & 
28  Vict.  c.  86.  In  re  Clay  and  Tetley  (App.), 
50  Law  J.  Rep.  Chanc.  164 ;  Law  Rep.  16  Ch. 
D.  8. 
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Amendment 

Appeal. 


Bottomry  Action. 
Consolidation  of  Actions. 
Contempt  of  Court 
Costs. 


Discovery. 

Evidence. 

Judgment 

Jurisdiction. 

Parties. 

Pleading. 

Restraint 

Sale  of  Ship. 

Salvage. 

Service. 

Stay  of  Proceedings. 

Trial. 

Writ 

[Pensions :  power  to  Admiralty  to  grant,  out  of 
Greenwich  Hospital  Funds,  46  A  47  Vict, 
c.  32;  and  see  48  &  49  Vict  c.  42,  s.  6.] 


Amendment 

Preliminary  act]— The  Court  will  not  usually 
allow  any  amendments  to  be  made  in  the  Pre- 
liminary Acts.  The  Miranda,  61  Law  J.  Rep. 
P.,  D.  A  A.  56;  Law  Rep.  7  P.  D.  185. 

Appeal. 

1. — Notice  in  lieu  of  cross-appeal :  withdrawal 
of  appeal]  —  Where,  an  appeal  having  been 
brought,  the  respondent  gives  notice  under 
Order  LVlll.  rule  6  of  his  intention  to  contend 
that  the  decision  of  the  Court  below  should  be 
varied,  and  the  appeal  is  afterwards  abandoned, 
the  respondent  has  a  right  to  elect  whether  he 
will  persevere  with  or  withdraw  his  notice.  If 
he  perseveres  with  it,  then  the  original  appellant 
who  has  abandoned  his  appeal  has  the  right  to 
give  a  cross-notice  stating  that  he  intends  to 
bring  forward  the  subject-matter  of  his  original 
appeal  on  the  hearing  of  the  appeal  which  is 
being  prosecuted  by  the  original  respondent. 
The  Ship  Beeswing;  Parr  v.  The  Owners  of  the 
Beeswing  (App.),  54  Law  J.  Rep.  P.,  D.&A.7; 
Law  Rep.  10  P.  D.  18. 

2. — Passage  court  of  Liverpool :  time  :  en- 
largement]— Section  6  of  the  County  Courts  Act, 
1875,  provides  an  alternative  mode  of  appeal  by 
way  of  motion,  but  does  not  supersede  the  old 
practice  with  regard  to  appeals  from  Inferior 
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Courts  having  Admiralty  jurisdiction.  The  pro- 
visions of  the  Act  of  1868,  therefore,  relating  to 
appeals  from  the  Court  of  Passage,  are  still  in 
force,  and  the  discretionary  power  of  the  Court 
to  allow  an  appeal  after  the  time  for  such  appeal 
has  expired  remains.  The  Humber,  63  Law  J. 
Rep.  P.,  D.  &  A.  7  ;  Law  Rep.  9  P.  D.  12. 

3. — Salvage:  amount  of  award]— On  an  ap- 
peal against  a  salvage  award  the  Court  of  Appeal 
adheres  to  the  rule  laid  down  in  the  Privy 
Council,  and  will  not  alter  the  sum  unless  it  has 
been  given  on  wrong  principles,  or  with  a  mis- 
apprehension of  the  facts,  or  it  is  exorbitant 
and  out  of  reason.  The  Lancaster  (App.),  Law 
Rep.  9  P.  D.  14. 

Per  Brett,  MJL — "We  can  only  alter  the 
amount  (6,0002.)  if  we  think  it  was  an  absolutely 
unreasonable  sum  to  give,  considering  the  perils 
to  which  the  ships  were  exposed,  and  their  large 
values,  and  I  think  it  is  impossible  for  us  to 
say  that  it  falls  within  this  definition." 

4. — Shipping  casualty  appeal :  fresh  evidence 
on  appeal] — Where  it  is  desired  to  adduce  fresh 
evidence  at  the  hearing  of  a  shipping  casualty 
appeal,  application  for  leave  to  do  so  should  be 
made  to  the  Court  of  Appeal  by  motion  prior  to 
the  hearing  of  the  appeal.  The  Famenoth,  Law 
Rep.  7  P.  D.  207. 

Costs  of  appeal.    See  infra,  Costs,  1,  2. 

Appearance. 

Default:  notice  of  trial] — In  Admiralty  ac- 
tions in  rem,  where  the  defendant  has  failed  to 
appear,  the  plaintiffs,  besides  filing  statement  of 
claim,  must  file  notice  of  trial ;  though,  upon 
sufficient  grounds  being  shewn,  the  Court  might 
dispense  with  such  notice.  The  Avenir,  53  Law 
J.  Rep.  P.,  D.  &  A.  63  ;  Law  Rep.  9  P.  D.  84. 

Arrest  of  Ship. 

See  infra,   Contempt  of   Court;    Costs,  3,  6; 

Service,  1. 

Assessors. 

See  infra,  Trial. 

Bottomry  Action. 

Excessive  charges] — The  validity  of  a  bot- 
tomry bond  having  been  established,  the  ques- 
tion whether  the  items  are  excessive  is  to  be 
decided  by  the  Registrar  and  merchants.  The 
Pontida  (App.),  53  Law  J.  Rep.  P.,  D.  &  A.  78 ; 
Law  Rep.  9  P.  D.  102. 

The  fact  that  the  person  who  advances  the 
money  may  have  made  reasonable  enquiries  into 
the  circumstances  of  the  case  does  not  render 
the  owner  liable  for  excessive  or  unreasonable 
charges.    Ibid. 

Collision. 

See  infra,  Costs,  2,  12 ;  Damage ;  Judgment ; 
Jurisdiction,  2  ;  Parties  ;  Ship — Collision. 

Law  Digest,  1881-1885. 


Consolidation  of  Actions. 

1. — Where  cross  actions  have  been  commenced 
and  consolidated,  the  party  who  has  first  com- 
menced proceedings  will  be  made  the  plaintiff  in 
the  consolidated  actions,  even  though  the  action 
first  commenced  has  been  brought  in  the  County 
Court,  and  the  second  action  has  been  instituted 
in  the  High  Court,  and  the  first  action  has  been 
transferred  to  the  High  Court  at  the  instance  of 
the  plaintiff  in  the  County  Court.  The  Never 
Despair,  53  Law  J.  Rep.  P.,  D.  A  A.  30 ;  Law 
Rep.  9  P.  D.  34  ;  and  see  The  Bjorn,  Law  Rep. 
9  P.  D.  36n.  and  The  Cosmopolitan,  ibid.  35n. 

2.— The  Court  will  refuse  to  consolidate  cross 
actions  of  damage  in  personam  where  there  has 
been  no  service  of  the  writ  in  the  principal  ac- 
tion. The  Helenslea,  51  Law  J.  Rep.  P.,  D.  &  A. 
16 ;  Law  Rep.  7  P.  D.  57. 

Contempt  of  Court. 

Arrest :  removal  of  ship] — A  warrant  for 
the  arrest  of  a  ship  lying  at  Plymouth  having 
been  issued,  the  marshal  telegraphed  to  the 
collector  of  customs  at  Plymouth,  who  thereupon 
arrested  her.  The  master  telegraphed  for  in- 
structions to  his  owner,  who  ordered  him  to  pro- 
ceed to  sea.  The  master  thereupon  sailed  with 
the  custom-house  officer  on  board  :  —Held,  that 
the  owner  had  been  guilty  of  contempt  of  Court. 
The  Seraglio,  54  Law  J.  Rep.  P.,  D.  <fc  A.  76 
Law  Rep.  10  P.  D.  120. 

Costs. 

1. — Appeal]—  On  a  successful  appeal  the 
Board  of  Trade  having  appeared  in  support  of 
the  decision  appealed  from  were  directed  to  pay 
the  costs  of  the  appeal.  The  Famenoth,  Law 
Rep.  7  P.  D.  207. 

2« — Appeal :  judgment  of  admiralty  division 
varied] — Where  the  Court  of  Appeal  vary  a 
judgment  of  the  Admiralty  Division  that  one  of 
two  vessels  only  is  to  blame  for  a  collision  by 
finding  both  to  blame,  no  order  will  be  made  as 
to  costs  either  in  the  Court  of  Appeal  or  in  the 
Court  below,  but  each  party  will  pay  his  own 
costs  of  the  whole  litigation.  The  Hector  (App.), 
52  Law  J.  Rep.  P.,  D.  &  A.  47 ;  Law  Rep.  8  P.  D. 
218. 

3. — Arrest:  bail:  discontinuance] — The  ex- 
penses of  procuring  bail  for  the  release  of  a  ship 
cannot  be  recovered  as  costs  against  a  plaintiff 
who  has  discontinued  his  action,  though  in  cer- 
tain circumstances  they  may  be  recovered  as 
damages.  The  Numida;  The  Collingrovc,  54 
Law  J.  Rep.  P.,  D.  &  A.  78. 

4. — Mortgagee  :  material  men] — Where  a 
mortgagee  brings  an  action  to  realise  his  secu- 
rity, and  material  men  with  a  common  law  pos- 
sessory lien  on  the  ship  intervene,  and  the  ship, 
by  order  of  the  Court,  is  sold,  and  the  proceeds 
are  only  sufficient  to  satisfy  the  claim  of  the 
material  men,  the  mortgagee  is  still  entitled  to 
be  paid  his  taxed  costs,  up  to  the  date  of  the 
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sale,  out  of  the  proceeds  of  the  sale  of  the  ship 
in  priority  to  the  material  men.  The  Sherbro, 
52  Law  J.  Rep.  P.,  D.  &  A.  28. 

5. — Reference :  more  than  one  third  struck  off 
claim] — The  costs  of  all  proceedings  being  in 
the  discretion  of  the  Court  under  Order  LXV.  of 
the  Boles  of  the  Supreme  Court,  1883,  the  Court 
most  exercise  its  discretion  in  each  particular 
case ;  and  therefore  the  general  role  of  practice 
hitherto  acted  upon  in  the  Court  of  Admiralty, 
whereby  a  party  who  has  more  than  one  third 
of  his  claim  struck  off  at  a  reference  must  bear 
the  costs  of  the  reference,  no  longer  prevails. 
The  Friedeberg  (App.),  54  Law  J.  Rep.  P.,  D.&A. 
75  ;  Law  Rep.  10  P.  D.  112. 

The  Empress  Eugenie  (Lush.  140)  overruled. 
Ibid, 

6. — Salvage :  exorbitant  claim :  bail] — Where 
the  plaintiffs  in  a  salvage  action  arrested  the 
defendants'  ship  and  required  bail  to  be  given 
for  an  exorbitant  sum,  the  Court  ordered  the 
plaintiffs  to  pay  all  the  costs  incurred  by  the 
defendants  in  procuring  bail.  The  George 
Gordon,  53  Law  J.  Rep.  P.,  D.  &  A.  28 ;  Law 
Rep.  9  P.  D.  46. 

7«—  Salvage :  inequitable  agreement]  — The 
Court  will  set  aside  an  agreement  to  pay  salvage 
remuneration  when  the  amount  agreed  to  be 
paid  to  the  salvors  is  so  exorbitant  as  to  be  in- 
equitable, and  will  decree  a  reasonable  sum  in 
place  thereof.  Under  such  circumstances  each 
side  must  pay  its  own  costs  of  the  action.  The 
Medina  (45  Law  J.  Rep.  P.,  D.  &  A.  81 ;  Law  Rep. 
1  P.  D.  272 ;  on  appeal,  Law  Rep.  2  P.  D.  5)  fol- 
lowed. The  Silesia,  50  Law  J.  Rep.  P.,  D.  &  A.  9. 

Q.— Salvage:  payment  into  court]— The  de- 
fendants in  a  salvage  action  pleaded  a  denial  of 
salvage  services,  and,  as  an  alternative  defence, 
paid  200/.  into  Court.  At  the  trial  the  Court 
found  the  sum  so  paid  in  sufficient  to  answer 
the  plaintiff's  claim  : — Held,  that  the  costs  in- 
curred before  the  delivery  of  the  statement  of 
defence  must  be  paid  by  the  defendants,  and  the 
costs  subsequently  incurred,  by  the  plaintiffs. 
The  William  Symington,  54  Law  J.  Rep.  P., 
D.&  A.  4 ;  Law  Rep.  10  P.  D.  1. 

9. — Salvage:  separate  appearance] — Where 
a  party  obtains  leave  to  appear  separately  at 
the  trial  of  a  salvage  action  he  does  so  subject  to 
his  costs  being  disallowed.  The  Longford,  50 
Law  J.  Rep.  P.,  D.  &  A.  28 ;  Law  Rep.  6  P.  D.  60. 

10. — Salvage :  tender] — Where  the  defendant 
in  a  salvage  action  pleaded  tender  and  payment 
into  Court  of  30Z.,  the  Court  pronounced  for  the 
tender,  and  condemned  the  defendant  in  costs 
up  to  the  time  of  payment  into  Court,  but  made 
no  order  as  to  the  subsequent  costs.  The  Lotus, 
Law  Rep.  7  P.  D.  199. 

11.— Solicitor's  lien :  action  for  wages :  com- 
promise by  parties  without  intervention  of  soli- 
citor]— An  order  will  not  be  made  upon  a  defen- 
dant to  pay  to  the  plaintiff's  solicitor  the  costs 
of  an  action  for  seaman's  wages  which  has  been 
settled  by  the  parties  without  the  intervention 
of  the  plaintiff's  solicitor,  unless  he  can  clearly 
establish  collusion  between  the  parties  to  de- 


prive him  of  his  costs.  The  Hope  (App.),  52  Law 
J.  Rep.  P.,  D.  <fc  A.  63 ;  Law  Rep.  8  P.  D.  144. 

12. — Taxation:  prints  of  record  in  another 
action :  three  counsel] — A  collision  occurred 
between  the  P.  M.  and  the  M.,  in  consequence 
of  which  the  P.  If.  also  collided  with  the  D., 
doing  damage  to  the  latter  to  the  extent  of 
2,700Z.  The  P.  M.  and  the  D.  commenced  ac- 
tions against  the  M. ;  but  the  D.  stood  by  until 
the  P.  Af.'s  action  was  decided.  In  the  P.  Jf.'s 
action  the  M.  was  found  alone  to  blame.  Prints 
of  the  evidence  taken  in  the  P.  Af.'s  action  were 
obtained  by  the  solicitors  for  the  D.  from  the 
solicitors  for  the  P.  Jf.,  and  were  used  in  the 
action  by  the  D.  against  the  M.  Three  counsel 
were  employed  in  the  latter  action  on  behalf  of 
the  D.  :— Held,  that  the  solicitors  for  the  2). 
were  entitled  to  charge  the  defendants  3d.  per 
folio  for  the  prints  of  the  record.  Held,  further, 
that,  considering  the  amount  of  the  damage,  the 
allowance  of  the  costs  of  three  counsel  was  not 
unreasonable.  The  Mammoth,  53  Law  J.  Rep. 
P.,  D.  A  A.  70 ;  Law  Rep.  9  P.  D.  126. 

13.— Taxation:  scale] — The  Court  will  not 
allow  costs  on  the  "  higher  scale  "  unless  special 
circumstances  of  urgency  or  difficulty  are  shewn. 
The  Horace,  53  Law  J.  Rep.  P.,  D.  &  A.  64 ;  Law 
Rep.  9  P.  D.  86. 

The  amount  at  stake  in  an  action  is  not  of  it- 
self a  sufficient  reason  for  such  allowance.  Ibid. 

Following  event:  County  Courts  Admiralty 
Jurisdiction  Act,  1868,  section  9,  repealed  by 
Rules  of  Court,  1875,  Order  IV.  rule  1.  See 
Costs— County  Court  Acts,  5. 


Damage. 

1. — Consequential  damages:  practice  of  the 
court] — It  is  not  an  inflexible  rule  of  practice 
that  all  questions  of  damage  should  be  referred 
to  the  Registrar  and  merchants.  Therefore 
when  the  question  of  consequential  damages  was 
distinctly  raised  by  the  pleadings,  and  the  Court, 
assisted  by  Trinity  Masters,  was  admittedly  the 
best  tribunal  to  determine  the  issues  so  raised, 
the  Court  ruled  that  evidence  with  respect  to 
such  issues  might  be  given  at  the  hearing,  and 
that  it  would  itself  decide  them,  and  not  refer 
them  to  the  Registrar  and  merchants.  The  Maid 
of  Kent,  50  Law  J.  Rep.  P.,.  D.  <fe  A.  71 ;  Law 
Rep.  6  P.  D.  178. 

2. — Inspection  by  Trinity  masters:  evidence']  — 
Upon  an  application,  before  trial,  by  the  plain- 
tiffs in  a  damage  action  for  an  order  for  the  in- 
spection by  the  Trinity  Masters  of  the  lights 
and  screens  of  the  defendants'  ship — there  being 
no  suggestion  that  the  plaintiffs  could  not  ob- 
tain evidence  as  to  the  lights  in  the  ordinary 
way — the  Court  refused  the  application.  The 
Victor  Coracevich,  54  Law  J.  Rep.  P.,  D.  <fe  A.  48 ; 
Law  Rep.  10  P.  D.  40. 

County  Court  jurisdiction.    See  infra,  Jurisdic- 
tion, 2. 
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Discovery. 

Privilege :  copies  of  depositions  made  before 
receiver  of  wrecks]  —In  a  collision  action,  the 
plaintiffs'  solicitors,  for  the  purposes  of  the 
action,  obtained  from  the  Board  of  Trade  copies 
of  depositions  made  before  the  Receiver  of  Wrecks 
by  the  master  and  crew  of  the  plaintiffs'  ship  as 
to  the  circumstances  of  the  collision:— Held, 
that  the  copies,  having  been  obtained  by  the 
solicitors  for  the  purposes  of  the  action,  were 
privileged,  and  that  the  Court  would  not  enquire 
for  what  purpose  the  original  depositions  were 
made.  The  Palermo,  53  Law  J.  Rep.  P.,  D.  &  A. 
6 ;  Law  Rep.  9  P.  D.  21. 

Evidence. 

1. — Admissibility:  engineer's  log-booh] — The 
engineer's  log-book  kept  on  board  a  steamer  is 
admissible  as  evidence  against  the  shipowner. 
The  Earl  of  Dumfries,  54  Law  J.  Rep.  P.,  D.  &  A. 
7 ;  Law  Rep.  10  P.  D.  31. 

2. — Letter  of  captain  to  oumers] — A  letter 
written  by  the  captain  of  a  ship  to  his  owners 
is  admissible  in  evidence  against  the  owners ; 
though  all  the  statements  contained  in  the  letter 
may  not  be  evidence.  The  Solway,  54  Law  J. 
Rep.  P.,  D.  &  A.  83. 

Admissibility :  salvage :  evidence  of  damage  sus- 
tained by  salvors.    See  Ship— Salvage,  2. 

Judgment. 

Consent :  setting  aside  :  registry]  —  In  an 
action  by  the  owners  of  the  Britannia  against 
the  owners  ot  the  BeZlcairn  for  collision,  a  judg- 
ment dismissing  claim  and  counter-claim  was 
taken  by  consent.  Subsequently,  the  owners  of 
cargo  on  board  the  Britannia  brought  an  action 
against  the  owners  of  the  Bellcaim,  and  ob- 
tained a  judgment  that  both  ships  were  to  blame. 
The  owners  of  the  Bellcaim  then  limited  their 
liability  and  paid  the  money  into  Court,  and  the 
owners  of  the  Britannia,  having,  with  the  con- 
sent of  the  owners  of  the  Bellcaim,  obtained  an 
order  in  the  Registry  setting  aside  the  judgment 
in  the  first  action,  brought  in  a  claim  against 
the  fund  in  Court :— Held,  that  the  order  setting 
aside  the  judgment  of  the  Court  was  void,  and 
that  the  owners  of  the  Britannia  could  not  claim 
against  the  fund  in  Court.  The  Bellcaim,  54 
Law  J.  Rep.  P.,  D.  <fe  A.  88,  affirmed  on  appeal ; 
Law  Rep.  10  P.  D.  161. 

Jurisdiction. 

1.— Action  in  rem :  Lord  Campbell's  act]  — 
An  Admiralty  action  in  rem  cannot  be  brought 
to  recover  damages  under  Lord  Campbell's  Act 
for  loss  of  life  caused  by  a  collision  at  sea.  Se- 
ward v.  The  Owners  of  the  Vera  Cruz  (H.L.),  54 
Law  J.  Rep.  P.,  D.  &  A.  9 ;  Law  Rep.  10  App. 
Cas.  59. 

The  Franconia  (46  Law  J.  Rep.  P.,  D.  &  A.  33 ; 
Law  Rep.  2  P.  D.  163)  overruled.    Ibid. 

The    Vera    Cruz   (App.)    (63  Law  J.  Rep. 


P.,  D.  &  A.,  33  ;  Law  Rep.  9  P.  D.  88)  affirmed 
on  appeal.    Ibid. 

2. — County  court :  collision] — A  County  Court 
having  Admiralty  jurisdiction  can  entertain  an 
action  of  damage  in  respect  of  a  collision  be- 
tween ships  taking  place  in  a  dock  artificially 
formed  on  the  land  of  a  dock  company,  communi- 
cating by  gates  with  a  river,  but  not  subject  to 
the  flow  and  ebb  of  the  tide,  the  water  within  it 
being  maintained  at  about  high  water  mark. 
Reg.  v.  The  Judge  of  tlie  City  of  London  Court 
and  Covington,  61  Law  J.  Rep.  Q.8.  305 ;  Law 
Rep.  8  Q.B.  D.  609. 

3- — Foreign  judgment :  enforcement] — The 
Court  of  Admiralty  has  no  jurisdiction  to  en- 
force a  judgment  in  personam  obtained  in  a 
foreign  country  by  an  action  in  rem,  founded  on 
that  judgment,  in  this  country.  The  City  of 
Mecca  (App.),  50  Law  J.  Rep.  P.,  D.  <fe  A.  53 ; 
Law  Rep.  6  P.  D.  106. 

4, — Vice-admiralty  court :  maritime  lien  : 
necessaries]— A  Vice-Admiralty  Court  has  no 
jurisdiction  apart  from  statute  to  enforce  any 
claim  by  way  of  maritime  lien  on  a  ship  itself 
for  necessaries  supplied.  Laws  v.  Smith ;  The 
Rio  Tinto,  53  Law  J.  Rep.  P.C.  54 ;  Law  Rep. 
9  App.  Cas.  356. 

The  Vice-Admiralty  Courts  Act,  1863  (26  Vict. 
c.  24),  by  section  10,  provides  that  the  Vice- 
Admiralty  Court  shall  have  jurisdiction  in 
respect  of  claims  for  necessaries  supplied  in 
the  Possession  in  which  the  Court  is  established 
to  any  ship  of  which  no  owner  or  part  owner  is 
domiciled  within  the  Possession  at  the  time  of 
the  necessaries  supplied : — Held,  that  the  statute 
does  not  create  a  maritime  lien  with  respect  to 
necessaries  supplied  within  the  Possession.  Ibid. 

6. — Wages  :  seamen:  joint  action] — By  an 
Order  in  Council,  made  pursuant  to  the  2  Will.  4. 
c.  51,  it  was  provided  that  any  number  of  sea- 
men, not  exceeding  six,  may  join  in  an  action 
in  a  Vice-Admiralty  Court  to  recover  their  wages. 
The  Merchant  Shipping  Act,  1864,  by  section  189, 
provides  that  "  No  suit  or  proceeding  for  the 
recovery  of  wages  under  the  sum  of  502.  shall  be 
instituted  by  or  on  behalf  of  any  seaman  or 
apprentice  in  any  Court  of  Admiralty  " : — Held, 
that  a  suit  may  be  instituted  under  this  section 
by  seamen,  not  exceeding  six,  provided  the  total 
amount  of  wages  due  is  502.,  although  the  amount 
due  to  each  is  less  than  502.  Phillips  v.  TJie 
Highland  Railway  Company,  52  Law  J.  Rep. 
P.C.  51 ;  Law  Rep.  8  App.  Cas.  329. 

q9 — Wages  and  wrongful  discharge  :  protest 
by  foreign  consul :  discretion  of  court  to  enter- 
tain action] — The  plaintiffs,  who  were  British 
subjects,  shipped  as  engineers  in  a  Spanish  ship 
on  a  voyage  from  Liverpool  to  Manilla  and  back. 
The  owners  and  master  of  the  ship  were  Spanish. 
The  articles,  which  were  signed  by  the  plaintiffs, 
were  in  the  Spanish  language  and  form,  but  did 
not  contain  any  provisions  as  to  the  tribunal 
before  which  disputes  were  to  be  settled.  During 
part  of  the  voyage  the  plaintiffs  were  imprisoned 
and  kept  in  confinement  by  the  master,  for 
alleged  insubordination,  until  the  ship  arrived 
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at  Manilla,  where  they  were  discharged,  and 
ultimately  returned  to  Liverpool.  The  plaintiffs 
then  brought  an  action  in  the  Admiralty  Court 
against  the  owners  of  the  ship  to  recover  wages 
and  compensation  for  wrongful  discharge.  Notice 
of  action  was  given  to  the  Spanish  consul  at 
Liverpool,  who  entered  a  protest,  which  was 
supported  by  affidavit,  against  the  Court  exer- 
cising jurisdiction  over  the  subject-matter  of  the 
action.  The  protest  and  affidavit  stated  that, 
according  to  Spanish  law,  the  plaintiffs  could 
not  proceed  elsewhere  than  before  a  Court  in 
Spain,  or,  if  the  vessel  was  abroad,  before  a 
Spanish  consul.  The  Court  of  Admiralty  dis- 
missed the  action: — Held,  that  the  plaintiffs 
must,  under  the  circumstances,  be  considered 
to  be  subjects  of  the  country  to  which  the  ship 
belonged;  and  that  although  the  jurisdiction 
of  the  Admiralty  Court  could  not  be  ousted 
even  by  express  agreement,  yet  the  Court  had 
a  discretion  to  exercise  as  to  whether  it  would 
entertain  the  action  or  refer  it  to  be  tried  before 
the  Spanish  consul,  but  that  inasmuch  as  the 
plaintiffs  had  not  shewn  that  the  Judge  of  the 
Admiralty  Court  had  wrongly  exercised  his  dis- 
cretion in  dismissing  the  action,  the  Court  of 
Appeal  saw  no  reason  for  interfering  with  his 
decision.  Wardrqp  v.  The  Owners  of  the  Leon 
XIII.  (App.),  62  Law  J.  Rep.  P.,  D.  &  A.  58. 

Action  in  rem  for  necessaries :  owner  domiciled 
in  Great  Britain.    See  County  Court,  12. 

Foreign  territory :  river  in :  British  ship :  lar- 
ceny.   See  Larceny. 


fective  condition  of  the  ship, — Held  (reversing 
the  decision  of  Sir  B.  Phillimore,  51  Law  J. 
Bep.  P.,  D.  A  A.  22),  that  the  defendants  were 
entitled  to  particulars  of  the  alleged  defective 
condition  of  their  ship.  The  Bory  (App.),  51 
Law  J.  Bep.  P.,  D.  &  A.  73 ;  Law  Bep.  7  P.  D. 
117. 

The  rule  as  to  ordering  particulars  is  the  same 
in  the  Admiralty  Division  as  in  the  Queen's 
Bench  Division  of  the  High  Court.    Ibid. 

3. — Statement  of  claim, :  salvage  action] — The 
statement  of  claim  in  salvage  actions  should 
contain  such  facts  as,  if  admitted,  will  constitute 
the  whole  of  the  plaintiff's  case,  as  the  Court  will 
decline  to  admit  evidence  at  the  hearing,  except 
on  special  grounds,  where  the  facts  alleged  in 
the  statement  of  claim  are  admitted.  The  Hard- 
wicke,  53  Law  J.  Bep.  P.,  D.  &  A.  23 ;  Law  Bep. 
9  P.  D.  32. 

Preliminary  Act. 
Amendment  of.    See  supra,  Amendment. 

Bestrmint. 

Form  of  bail  bond] — In  actions  of  restraint  the 
bail  bond  should  be  conditioned  for  the  payment, 
in  the  event  of  the  ship  not  safely  returning  to 
the  port  named  in  the  bond,  of  the  appraised  or 
agreed  value  of  the  plaintiffs'  shares ;  and  not 
for  the  payment  of  what  may  be  adjudged  in  the 
action.  The  Robert  Dickinson,  54  Law  J.  Bep. 
P.,  D.  &  A.  5 ;  Law  Bep.  10  P.  D.  15. 


Parties. 

Third  party :  collision]— When  a  third  party 
has  been  served  by  a  defendant  with  a  notice 
claiming  indemnity  under  Order  XVI.,  rule  18, 
the  Court,  in  the  exercise  of  its  discretion,  will 
decline  to  give  directions  under  rule  21,  if  it 
appears  that  questions  will  probably  arise  be- 
tween the  defendants  and  the  third  parties  totally 
distinct  from  those  between  the  plaintiffs  and 
the  defendants.  The  Bianca,  52  Law  J.  Bep. 
P.,  D.  &  A.  56 ;  Law  Bep.  8  P.  D.  91. 

Pleading. 

1.— Forms:  statement  of  claim:  salvage] — 
The  forms  of  pleadings  in  the  Appendix  to  the 
New  Rules  are  given  as  indicating  only  the  cha- 
racter of  pleading  it  is  desired  to  introduce,  and 
are  not  to  be  slavishly  adhered  to  where  it  is 
desirable  that  fuller  information  should  be  given. 
The  Isis,  53  Law  J.  Bep.  P.,  D.  &  A.  14. 

In  a  salvage  action  in  respect  of  services  ren- 
dered to  a  derelict  ship  where  the  statement  of 
claim  followed  the  form  given  in  Appendix  C, — 
Held,  that  the  statement  of  claim  was  insufficient. 
Ibid. 

2.— Particulars :  alleged  defective  condition 
of  ship  :  damage  to  cargo] — In  an  action  by  the 
owners  of  cargo  against  the  shipowners,  for 
damage  to  the  cargo  caused  by  the  alleged  de- 


Sale  of  Ship. 

Co-owners  :  majority  of  interest] — The  Court 
will  not  order  the  sale  of  a  ship,  even  at  the 
instance  of  the  majority  of  owners,  unless  a  very 
strong  case  is  made  out.  The  Marion,  54  Law 
J.  Bep.  P.,  D.  &  A.  8 ;  Law  Bep.  10  P.  D.  4. 

Salvage. 

1. — Award :  misconduct  of  salvors] — Violent 
and  overbearing  conduct  on  the  part  of  salvors, 
although  it  may  not  amount  to  such  wilful  mis- 
conduct as  to  cause  an  entire  forfeiture  of  sal- 
vage reward,  will  yet  operate  to  induce  the  Court 
to  reduce  it.    The  Marie,  Law  Bep.  7  P.  D.  203. 

2. — Evidence :  costs  of  repairs  to  salving  ship] 
—Per  Brett,  MJt.—  The  Judge  of  the  Admiralty 
Division  is  not  bound  in  every  salvage  action  to 
receive  ex  debito  justitice  evidence  of  the  costs 
of  repairs  caused  by  the  performance  of  the 
salvage  services  and  of  the  detention  of  the 
salving  ship  whilst  such  repairs  are  being  exe- 
cuted ;  nor  is  he  bound  to  decree  in  terms  as 
part  of  his  award  that  such  a  specific  ascertained 
amount  shall  be  paid  to  the  salvors  for  damages 
and  costs  incurred  in  rendering  the  services  as 
shall  be  sufficient  to  indemnify  them.  It  is  in 
the  discretion  of  the  Judge  whether  he  shall 
receive  or  reject  such  evidence,  and  an  amount 
in  respect  of  the  damages  incurred  may,  if 
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proper  under  the  circumstances,  be  included 
in  his  award.  The  City  of  Chester  (App.), 
53  Law  J.  Bep.  P.,  D.  &  A.  80 ;  Law  Rep. 
9  P.  D.  182. 

Per  Baggallay,  L.J.,  and  Lindley,  L.J. — 
Where,  in  a  salvage  action,  it  appears  that  the 
value  of  the  property  saved  is  ample  not  only  to 
defray  any  amount  of  remuneration  which  could 
be  reasonably  awarded  to  the  salvors,  but  also  to 
leave  a  substantial  surplus  to  the  owners  of  the 
property  saved,  evidence  ought  to  be  received 
to  shew  the  amount  of  the  loss  and  damages 
actually  sustained  by  the  owners  of  the  salving 
ship  with  a  view  to  fixing  the  remuneration  at 
such  a  sum  as  will  cover  such  losses  and  re- 
munerate them  for  such  further  risk  as  they 
ought  to  be  compensated  for.    Ibid. 

The  De  Bay  (52  Law  J.  Bep.  P.G.  57)  and  The 
Sunniside  (52  Law  J.  Bep.  P.,  D.  &  A.  76)  dis- 
cussed.   Ibid. 

Amount  of  award :  appeal    See  supra,  Appeal,  3. 

Costs  of  action.    See  supra,  Costs,  6-10. 

Pleading.    See  supra,  Pleading,  1,  3. 

Service. 

1. — Warrant :  arrest  of  ship]—  A  warrant  for 
the  arrest  of  a  ship  issued  by  the  City  of  Lon- 
don Court,  and  directed  for  service  to  the  "  high 
bailiff  and  others  the  bailiffs  "  of  the  said  Court, 
was  served  by  a  clerk  in  the  high  bailiff's  office 
without  any  authority  from  the  Court: — Held, 
that  the  warrant  was  not  properly  served.  The 
Palomares,  54  Law  J.  Bep.  P.,  D.  <fc  A.  54 ;  Law 
Bep.  10  P.  D.  36. 

2. — Writof  summons] — In  an  Admiralty  action 
in  rem  the  writ  of  summons  was  served  by  a 
clerk  in  the  employment  of  the  plaintiff's 
solicitors.  The  writ  was  served,  in  the  manner 
prescribed  by  the  rules,  by  affixing  it  to  the  mast 
of  the  vessel :—  Held,  that  the  service  of  the 
writ  by  the  solicitor's  clerk  was  a  proper  service. 
The  Soils,  54  Law  J.  Bep.  P.,  D.  &  A.  52  ;  Law 
Bep.  10  P.  D.  62. 

Stay  of  Proceedings. 

1. — Collision:  action  in  rem:  counter-claim: 
privilege:  security] — The  Court  of  Admiralty 
has  power  under  section  34  of  the  Admiralty 
Court  Act,  1861,  to  stay  proceedings  in  an 
action  in  rem  until  the  plaintiffs  have  given 
security  to  answer  the  defendants'  counter-claim, 
even  though  the  plaintiffs'  ship,  because  it  is 
owned  by  a  foreign  Government,  is  by  the  comity 
of  nations  privileged  from  arrest.  The  Newbattle 
(App.),  54  Law  J.  Bep.  P.,  D.  &  A.  16 ;  Law  Bep. 
10  P.  D.  133. 

2. — Lis  alibi  pendens] — Where  an  action  was 
pending  in  a  Vice-Admiralty  Court  and  another 
in  the  High  Court  between  the  same  parties  in 
respect  of  the  same  collision,  but  the  plaintiffs 
in  the  action  in  the  High  Court  were  the  defen- 
dants in  the  Yice-Admlralty  action,  the  Court, 


deeming  it  convenient,  ordered  a  stay  of  the 
proceedings  in  the  action  in  the  High  Court. 
The  Peshawur,  52  Law  J.  Bep.  P.,  D.  <fc  A.  30  ; 
Law  Bep.  8  P.  D.  32. 

8. — Lis  alibi  pendens  :  vexatious  proceeding 
in  rem  :  guarantee  :  breach  of  faith] — A  collision 
occurred  on  the  high  seas  between  the  C.  and  the 
J.%  two  foreign  vessels.  The  C.  was  arrested  in 
Holland  in  an  action  brought  by  the  owners  of 
the  J.  and  her  cargo,  but  was  released,  with  the 
consent  of  the  agent  of  the  /.,  on  the  guarantee 
of  a  firm  of  underwriters  interested  in  the  C  to 
answer  judgment  in  the  action.  Cross-proceed- 
ings were  instituted  in  the  Dutch  Court  by  the 
owners  of  the  C.  and  the  J.  An  action  was 
subsequently  commenced  in  this  country  against 
the  owners  of  the  C.  by  the  owners  of  the  J.  and 
her  cargo,  and  the  C.  arrested  in  respect  of  the 
same  collision.  The  plaintiffs  expressed  their 
willingness  to  abandon  the  action  in  Holland : — 
Held,  by  Sir  James  Hannen  in  the  High  Court, 
and  by  Baggallay,  L.J.,  and  Fry,  L.J.  {dis- 
sentiente  Brett,  M.B.),  in  the  Court  of  Appeal, 
that  the  proceedings  in  this  country  must  be 
stayed  and  the  ship  released.  The  Chris  tians- 
borg  (App.),  54  Law  J.  Bep.  P.,  D.  &  A.  84 ;  Law 
Bep.  10  P.  D.  141. 

Trial. 

Assessors  :  difference  of  opinion  between  judge 
and  nautical  assessors] — The  Court  should  be 
guided  by  the  advice  of  the  assessors  only  on 
matters  of  nautical  science,  but  if  it  holds  a 
different  opinion  to  them  even  on  such  ques- 
tions, judgment  must  be  given  in  accordance 
with  that  opinion.  The  Aid,  50  Law  J.  Bep. 
P.,  D.  &  A.  40 ;  Law  Bep.  6  P.  D.  84. 

Semble,  the  function  of  assessors  is  merely  to 
advise  the  Court  on  matters  of  nautical  science, 
not  to  decide  issues  of  fact.    Ibid. 

Registrar  and  merchants :    reference  to.    See 
supra,  Damage,  1. 

Wages. 

Action  for.    See  supra,  Jurisdiction,  5,  6. 


Writ. 

A  writ,  in  personam,  issued  for  service  within 
the  jurisdiction,  will  not  be  set  aside,  though 
the  defendant  has  been  erroneously  described 
therein  as  resident  within  the  jurisdiction.  The 
Helensleat  51  Law  J.  Bep.  P.,  D.  A  A.  16 ;  Law 
Bep.  7  P.  D.  57  (sub  nom.  The  Catalonia). 

Service  of  writ.    See  supra,  Service,  2. 


ADMISSION. 

See   Evidence. 

Pleadings,  in :  motion  on.  See  Practice — Motion 
for  Judgment,  1,  2 ;  Pleading,  6. 
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ADULTEBATION— ADVANCE. 


ADULTERATION. 

[Prohibition  against  adulteration  of  beer  by 
brewers  for  sale,  and  dealers  in  and  retailers 
of  beer.    48  &  49  Vict.  c.  51.  s.  8.] 

Notice  that  spirits  sold  are  diluted. 

1. — The  vendor  of  spirits  dilated  to  below  the 
amount  under  proof  allowed  by  the  Sale  of  Food 
and  Drugs  Act  Amendment  Act,  1879  (42  &  43 
Vict.  c.  30),  8. 6,  is  not  precluded  by  that  Act  from 
any  defence  open  to  him  under  the  Sale  of  Food 
and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s.  6, 
and  may  shew  that  the  purchaser  had  notice  by 
a  printed  notice  drawn  to  his  attention  that  the 
spirits  sold  to  him  were  mixed  or  diluted.  Gage 
v.  Elsey,  52  Law  J.  Bep.  M.C.  44;  Law  Rep. 
10  Q.B.  D.  518. 

Purchase  for  analysis. 

2. — The  provisions  of  section  14  of  the  Sale 
of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63), 
apply  equally  to  the  case  of  a  purchase  by  a 
private  individual  under  section  12,  and  by  the 
public  officer  mentioned  in  section  13  of  the  Act. 
Parsons  v.  The  Birmingham  Dairy  Company,  61 
Law  J.  Rep.  M.C.  Ill ;  Law  Bep.  9  Q.B.  D.  172. 

3. — Milk  :  delivery  of  sample  to  agent  of 
seller] — By  the  Sale  of  Food  and  Drugs  Act, 
1875,  s.  14,  a  person  purchasing  an  article  of 
food  with  the  intention  of  submitting  the  same 
to  analysis  is  required  forthwith  to  notify  to  the 
seller  or  his  agent  selling  the  article  his  intention 
to  have  the  same  analysed,  and  to  deliver  a 
sample  to  the  seller  or  his  agent.  By  the  Amend- 
ment Act,  1879,  s.  3,  an  inspector  may  procure 
at  the  place  of  delivery  any  sample  of  milk  in 
course  of  delivery  to  the  purchaser  or  consignee, 
in  pursuance  of  any  contract  for  the  sale  to  such 
purchaser  or  consignee  of  such  milk,  and  shall 
submit  the  same  to  be  analysed,  and  the  same 
shall  be  analysed  and  proceedings  shall  be  taken 
and  penalties  on  conviction  shall  be  enforced  in 
like  manner  in  all  respects  as  if  such  inspector 
had  purchased  from  the  seller  or  consignee  under 
the  principal  Act.  The  respondent,  who  resided 
at  Coventry,  was  charged  with  having  sold,  to 
the  prejudice  of  the  purchaser,  a  pint  of  adul- 
terated milk.  It  appeared  that  he  had  contracted 
to  supply  milk  to  a  London  dealer,  and  that  the 
appellant  seized  one  of  the  milk  cans  at  the 
Euston  Station,  while  in  course  of  delivery,  and 
required  the  railway  porter  to  give  him  a  sample 
for  the  purpose  of  having  it  analysed.  The 
appellant  then  gave  notice  to  the  porter  of  his 
intention  to  have  the  analysis  made,  and  gave 
him  the  required  sample  and  treated  him  as  the 
agent  of  the  seller  under  section  14  of  the  Sale 
of  Food  and  Drugs  Act,  1875 :— Held,  that  the 
porter  was  not  an  agent  of  the  seller  ;  but  Held 
also,  that  section  14  of  the  principal  Act  was 
not  incorporated  into  42  &  43  Vict.  c.  31.  s.  3, 
and  that  accordingly  the  due  performance  of  the 
condition  contained  in  the  former  section  was  not 
necessary  to  ensure  a  conviction.  Rouch  v.  Hall, 
50  Law  J.  Rep.  M.C.  6 ;  Law  Bep.  6  Q.B.  D.  17. 


4. — Sale  of  drug  not  of  the  nature  demanded 
by  purchaser:  absence  of  adulteration] — The 
respondent,  a  herbalist,  was  charged  before  a 
stipendiary,  under  38  &  89  Vict.  c.  39.  s.  6,  with 
selling,  to  the  prejudice  of  the  purchaser,  a 
certain  drug  which  was  not  of  the  nature,  sub- 
stance, and  quality  of  the  article  demanded. 
It  was  proved  that  the  purchaser  had  asked  for 
41  saffron,"  and  was  supplied  with  "  savin,"  in 
its  natural  condition,  and  not  admixed  or  com- 
pounded with  any  other  drug,  article,  or  ingre- 
dient. The  stipendiary  dismissed  the  informa- 
tion, on  the  ground  that  it  was  no  offence,  under 
the  Act  of  1875,  to  sell  an  article  pure  in  itself 
but  not  the  one  demanded : — Held,  that  he  was 
wrong  in  so  doing,  and  that  the  case  must  be 
remitted  for  further  hearing.  Knight  v.  Bowers, 
54  Law  J.  Rep.  QJB.  108 ;  Law  Bep.  14  Q.B.  D. 
845. 

5. — Sale  to  prejudice  of  purchaser :  skimmed 
milk] — The  respondent  was  charged  under  sec- 
tion 6  of  the  Sale  of  Food  and  Drugs  Act,  1875, 
with  the  sale  of  an  article  of  food—namely, 
milk — which  was  not  of  the  nature,  substance, 
and  quality  of  the  article  demanded  by  the 
appellant.  The  evidence  was  that  the  appel- 
lant asked  for  and  was  served  with  a  pint  of 
milk,  for  which  he  paid  twopence.  The  milk  in 
question  turned  out  to  be  "  60  per  cent,  butter- 
fat  deficient": — Held,  that  "milk,"  commer- 
cially speaking,  meant  skimmed  milk,  and  that 
no  offence  had  therefore  been  committed  under 
section  6  of  the  above  statute.  Lane  v.  Collins, 
54  Law  J.  Rep.  M.C.  76 ;  Law  Rep.  14  Q.B.  D.  193. 

6- — "  Written  warranty  "] — A  defendant  to  a 
prosecution  under  the  Sale  of  Food  and  Drugs 
Act,  1875,  s.  6,  for  selling  as  milk,  milk  with 
added  water,  proved  that  what  was  sold  by  him 
was  supplied  to  him  under  a  written  contract 
for  the  supply  to  him  from  time  to  time  of  pure 
milk :  —Held,  that  that  was  not  a  purchase  with 
a  written  warranty  within  the  meaning  of  sec- 
tion 25,  there  being  no  written  warranty  as  to 
the  specific  thing  delivered  to  the  defendant. 
Harris  v.  May,  63  Law  J.  Bep.  M.C.  39 ;  Law 
Bep.  12  Q.B.  D.  97. 


AD  VALOBEM. 

Scale  of  charges  :  Solicitors'  Bemuneration  Act. 
See  Costs— Taxation,  15. 

Stamp.    See  Stamp,  3. 

ADVANCE. 

1. — Interest  on :  when  chargeable] — Where  a 
fund  is  given  by  will  to  be  equally  divided 
amongst  the  testator's  children,  and  the  will 
contains  a  proviso  for  bringing  into  hotchpot 
advances  made  by  the  testator  to  any  of  them, 
the  advanced  children  are  chargeable  with  in- 
terest on  their  advances  up  to  the  time  of  the 
distribution  of  the  fund ;  but  such  interest  is  to 
be  computed  from  the  time  fixed  for  distribution 
only,  not  from  the  date  of  the  respective  ad- 
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vances.    In  re  Bees ;  Bees  v.  George,  50  Law  J. 
Bep.  Chanc.  328 ;  Law  Rep.  17  Ch.  D.  701. 

2. — A  testator,  who  had  lent  money  to  his 
eon  and  taken  a  promissory  note  with  interest, 
made  his  will,  whereby  he  left  all  the  residue  of 
his  property,  subject  to  the  income  being  re- 
ceived by  his  wife  during  widowhood,  to  his 
children,  with  a  proviso  that  advances  to  chil- 
dren during  his  lifetime,  together  with  interest, 
should  be  taken  into  account  in  their  shares : — 
Held  {dissentient*  Cotton,  L.J.),  that,  in  the 
absence  of  evidence  of  a  contrary  intention,  the 
interest  on  the  note  was  not  released,  and  the 
executors  of  the  widow  were  entitled  to  it  as 
against  the  son.  Limpus  v.  Arnold  (App.), 
54  Law  J.  Bep.  Q.B.  85  ;  Law  Bep.  13  Q.B.  D.  246. 

Distributions,   Statute    of:    "advancement  by 
portion."    See  Distributions,  Statute  of,  1. 

Receiver,  by,  when  allowed  to  him.    See  Bank- 
ruptcy— Receiver,  1. 

Trustee,  by.    See  Trust— Costs,  4. 

ADVEBTISEMENT. 

Contempt  of  Court.    See  Contempt  of  Court,  1. 

Petition  for  reduction  of  capital.    See  Company 
— Beduction  of  Capital,  2. 

ADVOCATE. 
Privilege :  libel.    See  Slander,  4. 

ADVOWSON. 

Conveyance :    parcels :    "  hereditament."     See 
Conveyance,  3. 

Donative.    See  Church  and  Clergy,  3. 

AFFIDAVIT. 

Bill  of  sale,  on  registration  of.  See  Bill  of 
Sale,  23-30. 

Practice  as  to,  generally.  See  Practice — Evi- 
dence, 2-4. 

AFTEB-ACQUIBED  PBOPEBTY. 

See  Bankruptcy  ;  Bill  of  Sale,  1-4 ;   Settle- 
ment, 1-9 ;  Will— Specific  Gift,  3,  4. 

AGENT. 

See  Principal  and  Agent. 

Election  agent :  liability  of  candidate.  See 
Parliament,  2. 

Injunction  against  agent  as  to  infringement  of 
patent  when  granted.    See  Patent,  8. 

AGISTMENT. 

Distress :  protection  of  agisted  live  stock  from 
distress.  See  Landlord  and  Tenant— Dis- 
tress, 1. 


AGREEMENT. 

See  Contract;   Frauds,  Statute  of;    Specific 
Performance  ;  Vendor  and  Purchaser. 

AGRICULTURAL    HOLDINGS    (ENGLAND) 

ACT,  1883. 

[Amendment  of  the  law  relating  to  agricultural 
holdings  in  England,  46  &  47  Vict.  c.  61.  See 
Landlord  and  Tenant.] 

Distress :  agisted  live  stock.  See  Landlord  and 
Tenant — Distress,  1. 

Distress:  bailiff.  See  Landlord  and  Tenant — 
Distress,  2. 

Notice  to  quit.  See  Landlord  and  Tenant — 
Yearly  Tenant,  2. 

AGRICULTURAL  HOLDINGS   (SCOTLAND) 

ACT,  1883. 

[Amendment  of  the  law  relating  to  agricultural  ' 
holdings  in  Scotland,  46  &  47  Vict.  c.  62.] 

ALDERMAN. 

Disqualification :  insolvency.  See  Municipal 
Corporation,  16. 

Returning  officer :  borough  divided  into  wards. 
See  Municipal  Corporation,  10. 


Licence. 
Offences. 
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Licence. 


[Beduction  of  duty  on  private  brewer's  licence. 
48  A  49  Vict.  c.  51.  s.  5.] 

1. — Appeal:  off-licence]— The  Beer  Dealers' 
Retail  Licences  (Amendment)  Act,  1882  (45  <fe 
46  Vict.  c.  34),  s.  1,  has  not  taken  away  the 
right  of  appeal  to  the  Court  of  Quarter  Sessions 
from  a  refusal  by  the  licensing  Justices  to  renew 
a  licence  to  sell  beer  not  to  be  consumed  on  the 
premises.  Downing  v.  Schneider,  52  Law  J. 
Bep.  M.C.  51 ;  Law  Bep.  11  Q.B.  D.  66  (nom. 
Beg.  v.  Schneider.) 

2.— Conviction  of  licensed  person  :  discretion 
of  justices]— Under  the  Licensing  Act,  1874  (37 
&  38  Vict.  o.  49),  s.  15,  application  was  made  at 
special  licensing  sessions  by  the  owner  of  a 
beerhouse,  licensed  continuously  from  a  date 
anterior  to  1869,  the  tenant  of  which  had  been 
convicted  of  felony,  for  the  grant  of  a  licence  in 
respect  of  the  same  premises.  The  Justices  re- 
fused the  application  on  the  ground  that  the 
house  was  of  a  disorderly  character: — Held, 
that  the  Justices  at  special  licensing  sessions, 
as  well  as  the  Justices  at  the  general  annual 
licensing  meeting,  had  discretion  so  to  refuse 
the  application.  The  Queen  v.  Eowell  (41  Law 
J.  Bep.  M.C.  175)  followed.  Beg.  v.  The  Justices 
of  Hertfordshire ;  in  re  Wroughton,  50  Law  J. 
Bep.  M.C.  121. 
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3. — Death  of  licensed  person  during  con- 
tinuance  of  licence  :  expiration  of  licence  :  ap- 
plication to  special  sessions]  — A.,  duly  licensed 
under  9  Geo.  4.  c.  61,  intended  to  apply  for  a 
renewal  of  her  licence  at  the  general  annual 
licensing  meeting  to  be  held  by  adjournment  on 
the  2nd  of  October.  On  the  25th  of  September 
she  received  notice  that  the  police  would  object 
on  the  ground  of  her  age ;  and  on  the  27th  of 
September  she  died.  No  notice  was  or  could  be 
given  by  any  person  of  application  for  a  licence 
for  the  premises  to  be  heard  on  the  2nd  of 
October,  and  no  licence  was  granted  to  any  per- 
son on  that  day.  No  application  was  made  at 
the  next  special  sessions  on  the  6th  of  November, 
but  notice  having  been  duly  given  at  the  follow- 
ing special  sessions,  on  the  4th  of  December, 
W.  did  apply  under  section  14  of  9  Geo.  4.  o.  61, 
as  assignee  of  the  heir  of  A.  for  a  licence  in  re- 
spect of  the  premises.  The  Justices  refused  the 
application  on  the  ground  that  they  had  no 
jurisdiction  after  the  expiration  of  the  time  for 
which  A.'s  licence  had  been  granted,  namely, 
the  10th  of  October:— Held,  on  the  authority  of 
Simpkin  v.  The  Justices  of  Birmingham  (41  Law 
J.  Rep.  M.C.  102 ;  Law  Rep.  7  Q.B.  482)  and 
Ex  parte  Todd  (47  Law  J.  Rep.  M.C.  89 ;  Law 
Rep.'  3  Q.B.  D.  407),  that  the  Justices  were  right. 
White  v.  Tlie  Justices  of  Coquetdale,  60  Law  J. 
Rep.  M.C.  128 ;  Law  Rep.  7  Q.B.  D.  238. 

4. — Refusal :  notice  of  grounds  of  refusal : 
qualification] — The  appellant  applied  to  the 
Justices  for  the  county  of  Cumberland  at  the 
general  licensing  sessions  for  an  off-licence,  but 
his  application  was  refused  by  the  Justices  on 
the  ground  that  he  had  not  a  sufficient  quali- 
fication, as  required  by  3  &  4  Vict.  c.  61.  s.  1. 
After  having  heard  the  evidence  the  Justices 
retired  to  consider  the  appellant's  among  other 
applications,  and  the  clerk  of  the  Court  made 
a  minute  of  the  grounds  of  the  refusal  of  the 
appellant's  among  other  applications  refused. 
Those  minutes  were  read  by  the  clerk  on  the 
Justices  returning  into  Court,  and  the  appellant 
was  present  when  the  same  were  read,  but  no 
copy  in  writing  was  asked  for  by  him  or  given 
to  him : — Held,  that  the  minute  made  by  the 
clerk  of  the  Justices'  refusal  was  a  sufficient 
specification  in  writing  to  satisfy  the  require- 
ments of  the  Beerhouse  Act,  1869,  s.  8.  And, 
further,  Held,  that  section  45  of  the  Licensing 
Act,  1872,  does  not  repeal  3  &  4  Vict.  c.  61. 
s.  1.  Reg,  v.  The  Licensing  Justices  of  Cumber- 
land; ex  parte  Waiting,  51  Law  J.  Rep.  Q.B. 
142 ;  Law  Rep.  8  Q.B.  D.  369. 

5. — Renewal :  adjournment :  objection] — By 
35  &  36  Vict.  c.  94.  s.  42,  where  a  licensed  per- 
son applies  for  the  renewal  of  his  licence  he 
need  not  attend  in  person  at  the  general  annual 
licensing  meeting,  unless  he  is  required  by  the 
licensing  Justices  to  do  so.  The  Justices  shall 
not  entertain  any  objection  to  the  renewal  of 
such  licence,  or  take  any  evidence  with  respect 
to  the  renewal  thereof,  unless  written  notice  of 
an  intention  to  oppose  the  renewal  of  such 
licence  has  been  served  on  such  holder  not  less 


than  seven  days  before  the  commencement  of 
the  general  annual  licensing  meeting ;  provided 
that  the  Justices  may,  notwithstanding  that  no 
notice  has  been  given,  on  an  objection  being 
made,  adjourn  the  granting  of  any  licence  to  a 
future  day,  and  require  the  attendance  of  the 
holder  of  the  licence  on  such  a  day,  when  the 
case  will  be  heard  and  the  objection  considered 
as  if  the  notice  hereinbefore  presented  had  been 
given.  M.  applied  for  a  renewal  of  a  licence  to 
sell  beer  to  be  consumed  on  and  off  the  premises, 
but  did  not  attend  at  the  general  licensing 
meeting,  not  having  been  required  by  the 
licensing  Justices  to  do  so  and  not  having  re- 
ceived any  notice  of  objection.  Before  the 
Justices  came  into  Court  the  superintendent  of 
police  entered  their  private  room  and  stated 
certain  objections  to  the  renewal  of  M.'s  licence  ; 
thereupon  the  Justices  on  coming  into  Court 
adjourned  the  granting  of  the  licence  to  a  future 
day,  when  the  application  was  heard  and  the 
licence  refused.  M.  having  applied  for  a  man- 
damus to  the  Justices  to  hold  a  further  ad- 
journed licensing  meeting  and  proceed  to  hear 
and  determine  the  application,  it  was  Held,  that 
the  mandamus  must  be  granted,  for  that  no 
objection  within  the  meaning  of  35  &  36  Vict.  c. 
94.  s.  42  was  made,  and  the  Justices  conse- 
quently had  no  power  to  adjourn  the  granting 
of  the  licence—  The  Queen  v.  Farquliar  (Law 
Rep.  9  Q.B.  258).  Reg.  v.  The  Justices  of 
Merthyr  Tydfil,  54  Law  J.  Rep.  M.C.  78  ;  Law 
Rep.  14  Q.B.  D.  584. 

6. — Renewal :  mortgagee  :  appeal :  person 
aggrieved]  — The  mortgagee  of  licensed  premises, 
with  a  covenant  by  the  mortgagor  and  licence- 
holder  to  assign  the  licence,  and  an  irrevo- 
cable appointment  of  the  mortgagee  as  the 
mortgagor's  attorney  to  sign  such  documents 
and  do  such  acts  as  the  mortgagee  might 
consider  necessary,  has  the  same  title  to  the 
renewal  in  the  name  of  the  licence-holder  of  a 
licence  for  the  sale  of  intoxicating  liquors  as 
the  licence-holder,  notwithstanding  that  the 
licence-holder  objects  to  the  renewal  of  the 
licence  ;  and,  if  the  Justices  refuse  the  renewal, 
the  mortgagee  may  appeal  as  a  "person 
aggrieved."  Garrett  v.  The  Licensing  Justices 
of  St.  Marylebone,  53  Law  J.  Rep.  M.C.  81 ; 
Law  Rep.  12  Q.B.  D.  620. 

7« — Renewal :  neglect  of  occupier  to  apply  for 
renewal  licence:  effluxion  of  current  licence: 
jurisdiction) — An  application  for  a  licence  to 
continue  to  sell  excisable  liquors  in  licensed 
premises  is  equivalent  to  an  application  for  a 
"  renewal  licence  "  in  respect  of  such  premises. 
Reg.  v.  The  Justices  of  Liverpool  (App.),  52  Law 
J.  Rep.  M.C.  114  ;  Law  Rep.  11  Q.B.  D.  638. 

Where  the  occupier  of  licensed  premises, 
being  about  to  quit  the  same,  wilfully  omits  or 
neglects  to  apply  at  the  general  annual  licensing 
meeting,  or  at  any  adjournment  thereof,  for  a 
renewal  licence,  it  is  not  essential  that  an  ap- 
plication for  such  a  licence  must  be  made  by  a 
new  tenant  or  occupier  before  the  expiration  of 
the  current  licence ;  neither  is  it  essential  that 
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the  occupier  who  omits  or  neglects  as  aforesaid 
should  be  the  holder  of  the  current  licence. 
Ibid. 

Therefore  the  magistrates  have  jurisdiction  to 
entertain  an  application  for  a  renewal  licence 
in  respect  of  licensed  premises,  even  after  the 
expiration  of  the  current  licence.    Ibid. 

In  such  cases  the  14th  section  of  9  Geo.  4.  o. 
61  prescribes  no  time  within  which  such  an 
application  should  be  made.    Ibid. 

In  re  Todd  (47  Law  J.  Rep.  M.C.  89 ;  Law 
Rep.  3  Q.B.  D.  407)  and  White  v.  The  Justices 
of  Coquetdale  (50  Law  J.  Rep.  M.C.  128 ;  Law 
Rep.  7  Q.B.  D.  238)  overruled.    Ibid. 

8- — Discretion  of  justices :  renewal :  off- 
licence  (45  &  46  Vict.  c.  34),  s.  1]— The  dis- 
cretion given  to  the  Justices  by  the  Beer- 
dealers'  Retail  Licences  Act,  1882  (45  &  46 
Vict.  c.  34),  s.  1,  is  absolute,  as  well  when  a  re- 
newal of  a  licence  heretofore  granted  is  applied 
for,  as  when  the  application  is  for  a  new  licence. 
Reg.  v.  Kay,  52  Law  J.  Rep.  M.C.  90 ;  Law  Rep. 
10  Q.B.  D.  213. 

Offences. 

9.—  Closing:  Sunday  closing  (Wales)  act, 
1881  (44  &  45  Vict  c.  61),  s.  3 ;  commencement 
of  act] — Section  3  of  the  Sunday  Closing  (Wales) 
Act,  1881,  provides  that  the  Act  u  shall  come 
into  operation  in  each  division  or  place  in  Wales 
on  the  day  next  appointed  for  the  holding  of 
the  general  annual  licensing  meeting  for  that 
division  or  place."  The  Act  received  the  royal 
assent  on  the  27th  of  August,  1881.  The 
general  annual  licensing  meeting  for  S.  was  held 
on  the  8th  of  September,  the  date  having  been 
fixed,  in  accordance  with  9  Geo.  4.  c.  61.  s.  2, 
three  weeks  previously.  Appellant  was  con- 
victed for  the  sale  of  liquor  on  the  11th  of 
September,  being  a  Sunday: — Held,  that  the 
conviction  was  wrong,  as  the  Act  would  come 
into  operation  in  each  division  only  on  the  day 
which  after  the  passing  of  the  Act  should  be 
next  appointed  for  holding  the  general  annual 
licensing  meeting.  Richards  v.  MacBride,  51 
Law  J.  Rep.  M.C.  15 ;  Law  Rep.  8  Q.B.  D.  119. 

10. — Closing  hours :  excise  licence] — By  the 
Licensing  Act,  1874  (37  &  38  Vict.  c.  49),  s.  3, 
"  All  premises  in  which  intoxicating  liquors  are 
sold  by  retail"  are  to  be  closed  during  certain 
hours : — Held,  that  this  enactment  was  not  con- 
fined to  premises  licensed  by  the  Justices  to  sell 
intoxicating  liquors,  but  included  premises  in 
which  intoxicating  liquors  were  sold  in  pursu- 
ance of  an  excise  licence  granted  under  24  &  25 
Vict.  c.  21.  Martin  v.  Barker,  50  Law  J.  Rep. 
M.C.  109. 

11. — Closing  hours :  '*  Sunday  "  :  Wales] — 
The  word  "Sunday"  in  the  Sunday  Closing 
(Wales)  Act,  1881,  s.  1,  only  has  its  ordinary 
meaning: — Held,  therefore,  that  a  conviction 
under  that  Act  for  unlawfully  keeping  open  pre- 
mises for  the  sale  of  intoxicating  liquors  on  Christ- 
mas Day  was  bad.  Forsdike  v.  Colquhoun,  Law 
Rep.  11  Q3.  D.  71. 

Law  Digest,  1881-1885. 


12. — Forfeiture  of  licence :  authority  to  owner 
of  premises  to  continue  the  business  :  discretion 
of  justices] — Where  the  occupier  of  a  beerhouse 
has  forfeited  his  licence  by  being  guilty  of  an 
offence  under  section  15  of  the  Licensing  Act, 
1874  (37  &  38  Vict.  c.  49),  the  grant  by  the 
petty  sessions  of  an  authority  to  the  owner  to 
carry  on  the  business  until  the  next  special  ses- 
sions for  licensing  purposes  is  in  the  discretion 
of  the  Justices,  under  sections  1,  4,  and  14  of 
the  Licensing  Act,  1828  (9  Geo.  4.  c.  61) ;  and 
the  person  applying  for  such  authority  is  not 
entitled  to  notice  under  section  42  of  the  Act  of 
1872  (35  A  36  Vict.  c.  94)  of  the  objections  in- 
tended to  be  urged  against  his  application.  Reg. 
v.  Moore,  Law  Rep.  7  Q.B.  D.  542. 

13. — Forfeiture  of  licence  by  holder :  applica- 
tion of  owner  of  premises :  appeal] — An  appeal 
lies  to  Quarter  Sessions  from  a  refusal  of  the 
licensing  sessions  to  grant  a  licence  to  the 
owner  in  respect  of  premises  of  which  the 
licence  has  become  forfeited  owing  to  the  li- 
censed person  having  been  convicted  for  the 
first  time  of  making  an  internal  communication 
with  unlicensed  premises.  Newton  v.  The  Jus- 
tices of  the  West  Riding,  Yorkshire,  62  Law  J. 
Rep.  M.C.  99 ;  Law  Rep.  11  Q.B.  D.  417  (nom. 
Reg.  v.  Justices  of  West  Riding). 

By  the  Licensing  Act,  1874,  s.  15,  it  is  pro- 
vided that  where  any  licensed  person  is  convicted 
for  the  first  time  of  certain  offences,  and  in 
consequence  has  his  licence  forfeited,  there  may 
be  made  by  the  owner  of  the  premises  an 
application  to  the  next  licensing  sessions  for 
the  grant  of  a  licence  in  respect  of  «euch  pre- 
mises, and  for  this  purpose  the  provisions  con- 
tained in  the  Intoxicating  Liquor  Licensing  Act, 
1828,  with  respect  to  the  grant  of  licences  at 
special  sessions,  shall  apply  as  if  the  person 
convicted  had  been  rendered  incapable  of  keep- 
ing an  inn,  and  the  person  applying  for  such 
grant  was  his  assignee.  By  the  Intoxicating 
Liquor  Licensing  Act,  1828,  s.  14,  the  Justices 
at  special  sessions  are  empowered  to  grant  a 
licence  to  the  assignee  of  a  person  who  shall  be, 
by  sickness  or  other  infirmity,  rendered  in- 
capable of  keeping  an  inn.  By  section  27,  any 
person  who  shall  think  himself  aggrieved  by  any 
act  of  any  Justice,  done  in  or  concerning  the 
execution  of  this  Act,  may  appeal  to  the  next 
Quarter  Sessions : — Held,  that  section  15  of  the 
Licensing  Act,  1874,  incorporated  section  27  of 
the  Act  of  1828,  and  therefore  expressly  gave  a 
right  of  appeal.    Ibid. 

14. — Sale  without  licence :  club] — A  member 
of  an  ordinary  club,  acting  on  his  rights  as  a 
member,  obtained  from  the  club,  on  payment, 
some  beer  and  spirits : — Held,  that  this  was  not 
a  sale  by  retail  of  intoxicating  liquor  within  the 
meaning  of  the  Licensing  Act,  1872,  s.  3.  Graff 
v.  Evans,  51  Law  J.  Rep.  M.C.  25 ;  Law  Rep. 
8  Q.B.  D.  373. 

15.— Sale  without  licence :  penalties :  "or"] 
Section  3  of  the  Licensing  Act,  1872,  subject- 
ing a  person  convicted  of  selling  intoxioating 
liquors  without  a  licence  "for  a  first  offence  to 
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a  penalty  not  exceeding  50Z.,  or  to  imprisonment 
with  or  without  hard  labour  for  a  term  not  ex- 
ceeding one  month/1  authorises  either  an  ad- 
judication to  pay  a  fine  or  an  adjudication 
of  imprisonment,  but  does  not  authorise  the 
adjudication  of  a  fine,  with  imprisonment  in 
default  of  payment.  In  re  Clew,  51  Law  J.  Bep. 
M.C.  140 ;  Law  Bep.  8  QJB.  D.  511. 

16. — "  Selling  liquor  to  a  drunken  person"  : 
mens  real — The  offence  of  a  licensed  person 
"  selling  any  intoxicating  liquor  to  any  drunken 
person,"  under  section  13  of  the  Licensing  Act, 
1872,  is  committed  by  a  sale  to  a  person  who  is 
drunk,  although  he  shew  no  indications  of  in- 
sobriety and  neither  the  licence-holder  nor  his 
servants  notice  that  he  is  drunk.  Cundy  v.  Le 
Cocq,  53  Law  J.  Bep.  M.C.  125;  Law  Bep. 
13  Q.B.  D.  207. 

17 .—Suffering  gaming  on  licensed  premises : 
knowledge :  mens  red]  —The  respondent,  an  inn- 
keeper, was  charged  under  35  &  36  Vict.  c.  94. 
s.  17  with  '*  suffering  "  gaming  to  be  carried  on 
.on  his  premises.  The  gaming  in  question  took 
place  with  the  knowledge  of  the  respondent's 
potman,  who  took  no  steps  to  prevent  it.  The 
Justices  dismissed  the  information,  holding  that 
there  was  no  evidence  that  the  respondent  knew 
that  gaming  was  going  on  or  that  he  had  will- 
ingly shut  his  eyes  to  what  was  taking  place, 
and  that  knowledge  of  the  potman  was  not  such 
constructive  knowledge  by  the  respondent  as 
would  render  him  liable  to  a  conviction : — Held, 
upon  the  above  facts,  that  the  Justices  had 
acted  rightly  in  dismissing  the  information. 
Somerset  v.  Hart,  53  Law  J.  Bep.  M.C.  77 ;  Law 
Bep.  12  Q.B.  D.  360. 

ALIEN. 

By  the  common  law  a  person  born  in  a  friendly 
foreign  country,  where  his  father  is  in  the  mili- 
tary service  of  the  British  Grown,  is  not  a 
British  subject.  De  Oeer  v.  Stone,  52  Law  J. 
Bep.  Chanc.  57  ;  Law  Bep.  22  Ch.  D.  243. 

The  status  of  a  British  subject  is  not  extended 
by  statute  beyond  grandchildren  of  the  last  an- 
cestor born  in  British  territory.    Ibid. 

Infant :  ward  of  Court.    See  Infant,  27. 

Will  executed  abroad  by  alien  not  entitled  to  pro- 
bate in  this  country.  See  Pbobate— Grant,  9. 

ALIMONY. 
See  Divorce — Alimony. 

ALKALI  WORKS. 

[Consolidation  of  the  Alkali  Acts,  1863  and  1874, 
and  further  statutory  provisions  for  regulat- 
ing alkali  and  certain  other  works  in  which 
noxious  or  offensive  gases  are  evolved.  44  & 
45  Vict.  o.  37.] 

ALLOTMENT  OF  SHARES. 
See  Company — Shares,  2,  3,  5. 


ALLOTMENTS  EXTENSION  ACT,  1882. 

[Statutory  provisions  for  the  extension  of  allot- 
ments of  land  to  poor  persons.  Powers  con- 
ferred on  Charity  Commissioners.  45  A  46 
Vict,  c  80.] 

Charity  Commissioners :  powers  of,  how  affected 
by  Act.    See  Chabjty,  10. 

ALLOWANCE. 

Bankrupt,  to,  by  creditors.  See  Bankruptcy — 
Assets,  16. 

Lunatic,  in  respect  of.    See  Lunatic,  14, 18,  19. 


AMBIGUITY. 
Contract,  in.    See  Specific  Performance,  18. 
Will,  in.    See  Will— -Ambiguity. 

AMENDMENT. 
See  Practice — Amendment. 


ANALYSIS. 

Purchase  of  food  for  analysis. 
TiON  of  Food,  2-6. 


See  Adctltera- 


ANCIENT  BUILDINGS. 
Bight  of  support.    See  Support,  3,  4. 

ANCIENT  LIGHTS. 

See  Light. 

ANCIENT  MONUMENTS. 

[Statutory  provisions  for  the  better  protection  of 
ancient  monuments.    45  &  46  Vict.  c.  73.] 

ANIMALS. 

Contagious  Diseases  Acts.    See  that  title. 

ANNUITY. 
Deduction :  income  tax. 
Duration. 

During  Widowhood. 
Property  chargeable. 

Apportionment  where  estate  insufficient. 

Corpus  or  income. 

Personal  estate,  whether  charged. 

Begistration. 
Satisfaction. 


Arrears. 

Annuity  charged  on  land :  right  to  recover,  when 
barred.    See  Limitationb,  Statute  of,  3. 
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Proof  for  arrears  in  administration  action.    See 
Administration,  45. 

Deduction :  income  tax. 

1. — A  testator,  who  died  in  1846,  bequeathed 
to  his  wife  a  certain  annuity  or  "  clear  yearly 
sum"  of  4002.  during  her  life,  "free  from  all 
deductions  in  respect  of  any  present  or  future 
taxes,  charges,  assessments,  or  impositions,  or 
other  matter,  cause,  or  thing  whatsoever, "  and  a 
like  annuity  of  6002.  during  widowhood;  and 
directed  his  trustees  to  appropriate  and  invest  a 
fund  to  answer  the  annuities,  which  fund,  sub- 
ject to  payment  of  the  annuities,  was  to  be  con- 
sidered as  part  of  his  residuary  personal  estate. 
The  trustees  from  the  death  of  the  testator 
until  1878  had  deducted  income  tax  from  the 
annuities : — Held,  that  the  annuities  were  given 
free  from  income  tax,  which  ought  to  have  been 
paid  by  the  trustees,  and  that  the  annuitant 
was  entitled  to  be  repaid  the  amounts  deducted 
for  income  tax  since  the  death  of  the  testator. 
Lord  Lovat  v.  The  Duchess  of  Leeds  (2  Dr.  &  S. 
62 ;  31  Law  J.  Rep.  Chano.  503)  followed.  In 
re  Bannerman ;  Bannerman  v.  Young,  51  Law 
J.  Rep.  Chanc.  449 ;  Law  Rep.  21  Gh.  D.  105. 

2. — A  testator  directed  his  trustees  to  stand 
possessed  of  his  residuary  personal  estate,  upon 
trust,  by  and  out  of  the  income  thereof,  to  pay 
to  his  widow  "  the  clear  yearly  sum  "  of  1,0002. 
for  life ;  the  said  annuity  "  to  be  paid  free  from 
all  deductions  and  abatements  whatsoever  " : — 
Held,  that  the  words  of  the  gift  were  not  suffi- 
cient to  entitle  the  widow  to  have  the  income 
tax  paid  by  the  trustees  out  of  the  testator's 
residuary  personal  estate.  Oleadow  v.  LeetJiam, 
51  Law  J.  Rep.  Chanc.  102 ;  Law  Rep.  22  Ch.  D. 
269. 

3. — A  testator  directed  his  trustees  to  hold 
certain  real  and  residuary  personal  estate,  upon 
trust  to  pay  thereout  to  his  widow  for  life  such 
an  annual  sum  as,  together  with  the  income  of 
a  settled  fund  of  10,0002.,  "  shall  produce  to  her 
a  clear  annual  income  of  1,500Z.,"  and  declared 
that  "  no  deduction  shall  be  made  from  any  of 
the  legacies  given  by  this  my  will  for  the  legacy 
tax,  or  any  other  matter,  cause,  or  thing  what- 
soever." The  testator's  estate  had  been  ad- 
ministered by  the  Court,  and  by  orders  made  in 
1861  and  1863  the  trustees  had  been  directed 
to  pay  the  annuity  to  the  widow  during  her  life, 
or  until  further  order,  free  of  all  deductions 
except  income  tax.  On  petition  by  the  widow, 
in  1882,  that  the  income  tax,  which  had  been 
deducted  from  her  annuity  during  the  previous 
years,  might  be  repaid  to  her  out  of  the  testa- 
tor's estate: — Held,  reversing  the  decision  of 
the  Court  below  (51  Law  J.  Rep.  Chano.  821), 
that  the  orders  of  1861  and  1863  were  final  as 
to  the  rights  of  the  parties,  and  could  not  now 
be  reconsidered ;  but,  semble,  thoee  orders  were 
right.  Peareth  v.  Marriott  (App.),  52  Law  J. 
Sep.  Chanc.  221 ;  Law  Rep.  22  Ch.  D.  182. 

Qusere,  whether  In  re  Bannerman  ;  Banner- 
man  v.  Young  (No.  1  supra)  is  good  law.    Ibid. 


Duration. 

4. — The  testator  directed  his  trustees  to  set 
apart,  appropriate,  and  retain,  or  invest  in  their 
own  names,  a  sufficient  portion  of  his  estate 
and  effects  to  answer  and  pay  the  annuities 
therein  mentioned: — Held,  that  the  annuities 
were  for  life  only,  and  not  perpetual.  In  re 
Taber ;  Arnold  v.  Kay  ess,  51  Law  J.  Rep.  Chanc. 
721. 

5. — An  annuity  bequeathed  to  A.  for  life,  and 
after  her  death  to  B.,  held  to  be  limited  to  the 
life  of  B.  Blight  v.  Hartnoll,  51  Law  J.  Rep. 
Chanc.  162  ;  Law  Rep.  19  Ch.  D.  294. 

Evans  v.  Walker  (Law  Rep.  3  Ch.  D.  211) 
disapproved.    Ibid. 

During  Widowhood. 

6. — A  testator  gave  his  wife  a  legacy  of  2002., 
and  an  annuity  so  long  as  she  should  continue 
his  widow,  or,  at  her  option,  a  legacy  of  2,0002. 
in  lieu  of  such  annuity.  The  person  described 
as  wife  obtained  a  declaration  of  nullity  of 
marriage : — Held,  that  she  was  not  entitled  to 
the  annuity  or  legacy  of  2,0002.,  as  the  status  of 
widowhood  was  the  condition  of  the  inception 
and  duration  of  the  gift  of  the  annuity,  and 
the  same  status  was  necessary  to  entitle  her  to 
the  legacy.  In  re  Boddington;  Boddington  v. 
Boddington  (App.),  53  Law  J.  Rep.  Chanc.  475  ; 
Law  Rep.  25  Ch.  D.  685  (nom.  Boddington  v. 
Clair  at). 

Decision  of  Fry,  J.  (52  Law  J.  Rep.  Chanc.  239 ; 
Law  Rep.  22  Ch.  D.  597),  affirmed.    Ibid. 

Partnership  :  annuity  payable  to  executors  of  de- 
ceased partner  for  widow  held  not  impressed 
with  a  trust  for  her.    See  Partnership,  5. 

Property  chargeable. 
Apportionment  where  estate  insufficient. 

7. — When  two  or  more  annuities  are  charged 
by  will  upon  an  estate  which  is  insufficient  to 
provide  for  all  fully,  the  unpaid  arrears  must  in 
each  case  be  added  to  the  present  value  of  the 
future  payments,  and  the  estate  must  then  be 
divided  between  the  several  annuitants  in  the 
proportions  which  the  several  total  sums  so 
arrived  at  bear  to  one  another.  In  re  WUkins  ; 
Wilkins  v.  Rotherham,  54  Law  J.  Rep.  Chanc. 
188 ;  Law  Rep.  27  Ch.  D.  703. 

If  in  such  a  case  one  of  the  annuities  is  given 
by  the  will  free  of  legacy  duty,  the  amount  of 
duty  payable  must  be  calculated  upon  the  pro- 
portional share  coming  to  the  particular  an- 
nuitant upon  the  above  principle,  and  must  be 
paid  out  of  the  undivided  estate,  the  residue  of 
which  must  then  be  reapportioned  between  the 
several  annuitants  on  the  same  principle  as 
before.    Ibid. 

Heath  v.  Nugent  (29  Beav.  226)  followed  and 
applied.    Ibid. 

Corpus  or  income. 

8. — Direction  to  set  apart  fund  :  payment  out 
of  capital]— Where  there  is  in  a  will  an  abeo- 
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lute  gift  of  an  annuity,  the  fact  that  this  is  fol- 
lowed by  a  direction  to  set  apart  a  fund  to 
answer  the  annuity  out  of  the  income  thereof 
does  not  exonerate  the  capital  of  the  estate 
from  the  liability  to  have  the  amount  neces- 
sary for  payment  of  the  annuity  made  up 
thereout  from  time  to  time  in  case  of  insuffi- 
ciency of  income.  In  re  Taylor;  Illsley  v.  Ran- 
dall, 53  Law  J.  Bep.  Chanc.  1161. 

In  re  Mason  ;  Mason  v.  Robinson  (47  Law  J. 
Rep.  Chanc.  660 ;  Law  Rep.  8  Ch.  D.  411)  fol- 
lowed.   Ibid. 

Baker  v.  Baker  (6  H.L.  Cas.  616 ;  27  Law  J. 
Rep.  Chanc.  417)  distinguished.    Ibid. 

9.— Gift  of  annuity  "out  of"  rents:  gift 
over  of  "  remainder  "  of  rents] — A  testator  de- 
vised his  real  estate  and  bequeathed  his  residu- 
ary personal  estate  on  trust,  in  the  first  place, 
out  of  the  rents  and  profits  thereof  to  pay  his 
widow  the  clear  annual  sum  of  3002.  during  her 
life,  and  to  pay  the  remainder  of  such  rents  and 
profits  to  his  sister  during  her  life,  and  after  her 
decease,  as  to  the  trust  estate,  in  trust  for  all 
the  children  of  his  said  sister  as  tenants  in 
common.  The  rents  and  profits  were  insufficient 
to  pay  in  full  the  annuity  to  the  widow :— Held 
(reversing  the  decision  of  Fry,  J.,  50  Law  J. 
Rep.  Chanc.  482;  Law  Rep.  17  Ch.  D.  167),  that 
the  widow  was  not  entitled  to  a  continuing 
charge  upon  the  rents  and  profits  after  her  own 
death  until  the  arrears  of  her  annuity  should  be 
satisfied,  but  only  to  the  rents  and  profits  during 
her  life.  Wormald  v.  Muzecn  (App.),  51  Law 
J.  Rep.  Chanc.  776. 


Satisfaction. 

12.— Annuity  secured  by  bond :  subsequent 
bequest  of  annuity  by  will] — A  testator  who  had 
for  valuable  consideration  covenanted  by  bond 
to  pay  an  annuity  of  10Z.  to  H.  D.  "  so  long  as 
she  should  continue  the  widow  of  J.  D.,"  by 
equal  half-yearly  payments  on  the  16th  of  June 
and  the  16th  of  December,  subsequently  by  his 
will  bequeathed  to  her  "  an  annuity  of  30J.  if 
she  should  so  long  continue  a  widow  "  :  — Held, 
that  the  circumstance  that  the  annuity  be- 
queathed by  the  will  would  not  become  payable 
until  a  year  after  the  testator's  death,  while 
that  secured  by  the  bond  was  payable  half- 
yearly,  was  sufficient  to  rebut  the  presumption 
that  the  one  was  intended  by  the  testator  to  be 
in  satisfaction  of  the  other.  In  re  Dowse; 
Dowse  v.  Glass,  50  Law  J.  Rep.  Chanc.  285. 

ANNULMENT  OF  BANKRUPTCY. 
See  Bankruptcy — Annulment. 


ANTICIPATION. 
Restraint  upon.    See  Husband  and  Wife,  39-47. 

APOTHECABY. 
Unqualified  person.    See  Medical  Act. 

APOTHECABIES  ACT. 
See  Medical  Act. 


Personal  estate  whether  charged. 

10. — The  testator  by  codicil  gave  and  be- 
queathed an  annuity  or  yearly  sum  of  1001.  to 
E.  S.  during  her  life,  and  charged  the  same  on 
two  specific  real  estates,  with  usual  powers  of 
distress  and  entry  in  case  the  annuity  should 
be  in  arrear : — Held  (reversing  the  decision  of 
Malins,  V.C.),  that  this  was  a  legal  limitation  of 
a  rent-charge,  and  that  the  personal  estate  was 
not  liable.  Patching  v.  Barnett  (App.),  51  Law 
J.  Bep.  Chanc.  74. 

Registration. 

11. — Priorities] — Notwithstanding  the  12th 
section  of  the  Act,  18  &  19  Vict.  c.  15,  rent- 
charges  and  annuities  charged  on  land  for  valu- 
able consideration  subsequent  to  the  passing  of 
that  Act,  though  unregistered,  are  valid  as 
against  the  trustee  in  bankruptcy  of  the  grantor, 
and  also  as  against  subsequent  incumbrancers 
and  purchasers  of  the  land  who  take  with 
notice  of  such  charges.  Greaves  v.  Tofleld 
(App.),  50  Law  J.  Bep.  Chanc.  118 ;  Law  Bep. 
14  Ch.  D.  563. 


Release. 

Belease  of  part  of  land  charged :'  effect  of. 
Rent-charge,  3. 


See 


APPABENT  POSSESSION. 
See  Bill  or  Sale,  34,  35. 

APPEAL. 

[Constitution  of  the  Court  of  Appeal  varied  in 
certain  respects.  44  &  45  Vict.  c.  68,  ss.  2-4. 
Quorum  of  Court  of  Criminal  Appeal,  s.  15.] 

Admiralty  cases,  in.    See  Admiralty — Appeal. 

Bankruptcy  cases,  in.  See  Bankruptcy — Appeal. 

•  

Chancery  Division,  in  cases  from.  See  Practice 
— Appeal. 

County  Court,  from.    See  County  Coubt,  1-5. 

Criminal  matters,  in.  See  Practice — Appeal, 
19-22. 

Divorce  cases,  in.    See  Divorce — Appeal. 

House  of  Lords,  to.    See  House  of  Lords. 

Privy  Council,  to.    See  Privy  Council. 

Probate  cases,  in.    See  Probate — Practice,  1. 

Quarter  Sessions,  from.  See  Justice  of  the 
Peace,  8-13. 

Quarter  Sessions,  to.    See  Metropolis,  2. 

APPEABANCE. 
See  Practice— Appearance. 
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APPORTIONMENT. 

L — Apportionment  act,  1870:  death  of  tes- 
tator before  act :  death  of  tenant  for  life  after 
act]  — A  testator,  by  his  will,  gave  the  income  of 
his  residuary  estate  to  his  wife  for  life,  with 
remainder  to  his  nephews.  He  died  before  the 
Apportionment  Act,  1870,  came  into  operation, 
and  his  widow  received  the  whole  of  the  divi- 
dends on  certain  railway  stocks  included  in  the 
residuary  estate,  or  which  were  declared  and 
paid  after  his  death  in  respect  of  periods  which 
were  wholly  or  partly  included  in  his  lifetime. 
She  died  after  the  Act  came  into  operation,  and 
dividends  were  declared  and  paid  after  her  death 
in  respect  of  periods  which  were  wholly  or  partly 
included  in  her  lifetime:— Held,  that  with  re- 
spect to  the  last-mentioned  dividends  the  Act 
had  application,  and  that  the  widow's  estate 
was  therefore  entitled  to  an  apportioned  part  of 
such  dividends,  notwithstanding  that  she  and 
her  estate  thus  received  the  benefit  of  the  new 
law  as  well  as  that  of  the  old.  In  re  Lawrence ; 
Lawrence  v.  Lawrence,  53  Law  J.  Rep.  Chanc. 
982  ;  Law  Bep.  26  Ch.D.  795. 

2. — Apportionment  act:  purchase  of  stock 
"cutn  dtt;."]— A  testator  bequeathed  to  trus- 
tees 15,0002.  to  be  raised  out  of  his  estate,  and 
to  carry  interest  at  4|  per  cent,  from  his  death 
until  appropriated,  upon  trust  for  investment 
with  the  consent  of  A.,  and  to  pay  the  annual 
income,  including  therein  the  4J  per  cent,  in- 
terest, to  A.  for  life  with  remainder  over.  The 
trustees,  with  A.'s  consent,  placed  the  16,000/. 
on  deposit  account  at  a  bank  for  nearly  three 
months,  at  the  end  of  which  time  they  invested 
it  in  the  purchase  (partly)  of  railway  debenture 
stocks,  on  which,  at  the  time  of  purchase,  five 
months'  out  of  the  half-year's  interest  had 
already  accrued : — Held,  that  A.,  being  entitled 
under  the  will  to  the  whole  income  of  the 
15,0002.,  was  entitled  to  the  entire  half-year's 
dividends,  and  that  the  Apportionment  Act, 
1870,  had  no  application  to  such  a  case.  In  re 
Clarke;  Barker  v.  Perowne,  50  Law  J.  Rep. 
Chanc.  733;  Law  Rep.  18  Ch.  D.  160. 

Capital  and  income.  See  Tenant  fob  Life, 
4-18. 

Charities,  of,  on  division  of  parishes.  See 
Chabitt,  2. 

Costs,  of.    See  Costs — Apportionment. 
Rates:  company  in  liquidation.    See  Company 
— Winding-up,  66. 

Rent,  of.  See  Company — Winding  up,  64  ;  Land- 
lord and  Tenant— Rent,  2. 

APPRENTICE. 

[Statutory  provisions  as  to  apprenticeship  to  the 
sea-fishing  service,  and  agreements  with  boys 
under  sixteen  with  respect  to  such  service. 
46  &  47  Vict.  c.  41,  ss.  4-12.] 

1. — Change  of  locality  of  business  :  unreason- 
able command] — A.  was  bound  apprentice  to  a 
firm  of  engineers  and  their  successors  in  busi- 
ness, and  his  father  covenanted  to  provide  him 


with  board,  lodging,  and  other  necessaries.  At 
the  date  of  the  articles  the  firm  carried  on  their 
'business  in  London,  where  A.'s  father  also  re- 
sided. The  articles  contained  no  stipulation  as  to 
where  the  business  should  be  carried  on.  Before 
the  expiration  of  the  apprenticeship  term  the 
firm  was  dissolved  and  split  into  two  firms,  one 
carrying  on  business  in  London  and  the  other 
at  Derby.  The  partners  at  Derby,  where  the 
manufacturing  part  of  the  old  business  was 
being  carried  on,  required  A.  to  remove  to 
Derby :— Held,  that  the  direction  to  A.  to  go  to 
Derby  was  an  unreasonable  command,  which  he 
was  not  bound  to  obey.  Held  also,  that  as  the 
business  of  the  old  firm  was  not  carried  on  in 
its  entirety  by  either  of  the  two  new  firms, 
neither  of  them  was  the  successor  of  the  original 
firm,  or  entitled  to  the  services  of  the  apprentice. 
Eaton  v.  Western  (App.),  52  Law  J.  Rep.  Q.B. 
41 ;  Law  Bep.  9  Q.B.  D.  636. 

Semble,  in  the  absence  of  an  express  stipu- 
lation in  articles  of  apprenticeship  as  to  the 
place  where  the  apprentice  is  to  attend  for  the 
purpose  of  being  taught  his  trade,  there  is  an 
implied  stipulation  that  the  contract  is  to  be 
performed  at  the  place  where  the  master  is 
carrying  on  the  business  at  the  date  of  the 
articles,  or  within  a  reasonable  distance  there- 
from.   Ibid. 

Royce  v.  Charlton  (Law  Bep.  8  Q.B.  D.  1) 
overruled.    Ibid. 

2. — Validity  of  indenture  of  apprenticeship  : 
stipulation  to  the  prejudice  of  infant]— By  an 
apprenticeship  deed  the  master  covenanted  to 
find  the  apprentice  fair  and  reasonable  work 
during  the  term,  and  pay  him  wages  at  a  certain 
rate  during  the  term.  The  apprentice  (an  in- 
fant) and  his  father  covenanted  that  the  master 
should  not  be  liable  to  pay  any  wages  to  the 
apprentice  so  long  as  his  business  should  be 
interrupted  by  any  turn  out,  and  the  apprentice 
was  expressly  authorised  by  the  deed,  during 
any  such  turn  out,  to  employ  himself  in  any 
other  manner  or  with  any  other  person  for  his 
own  benefit.  The  apprentice  absented  himself 
from  work,  and  the  master  applied,  under  38  & 
39  Vict,  c  90,  for  an  order  to  compel  him  to 
return.  The  magistrate  refused  the  application : 
— Held,  that  the  magistrate  was  right,  as  the 
deed  was  invalid  and  incapable  of  being  enforced 
against  the  infant,  by  reason  of  the  clause  pro- 
viding for  the  cessation  of  wages,  which  was  a 
stipulation  necessarily  to  the  prejudice  of  the 
infant.  The  proviso  entitling  the  infant  to  earn 
money  elsewhere  did  not  alter  the  character  of 
the  preceding  clause  so  as  to  make  the  whole 
deed  equitable  or  capable  of  being  upheld. 
Meakin  v.  Morris,  53  Law  J.  Rep.  M.C.  72 ; 
Law  Rep.  12  Q.B.  D.  352. 

Leslie  v.  Fitzpatrick  (47  Law  J.  Rep.  M.C. 
22)  questioned.    Ibid. 

APPROPRIATION. 

Payments :  Clayton's  case :  application  of  rule 
in.  See  Building  Society,  7;  Mortgage — 
Equitable,  1 ;  Principal  and  Surety,  1. 
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APPBOPBIATION,  ARBITRATION. 


Bents,  of,  to  payment  of  interest  on  mortgage. 
See  Soligitob,  11. 

Specific  appropriation  of  goods  to  meet  bill  of 
exchange.    See  Bill  of  Exchange,  9-12. 


ABBITRATION. 
Arbitrator. 
Award. 
Costs. 
Reference. 

Staying  Proceedings. 
Submission. 


Arbitrator. 

1. — Appointment  by  one  party:  refusal  to  ap- 
point by  the  other :  revocation  of  authority.] — 
Where  a  reference  is  made  to  two  arbitrators, 
one  to  be  appointed  by  each  party,  and  one 
party  fails  to  appoint  an  arbitrator,  the  other 
party  may,  by  section  13  of  the  Common  Law 
Procedure  Act,  1854,  after  notice,  appoint  the 
arbitrator  nominated  by  him  to  be  sole  arbi- 
trator in  the  reference ;  bat  that  section  does 
not  prevent  the  party  who  has  failed  to  appoint 
from  revoking  the  authority  of  such  sole  arbi- 
trator, and  from  withdrawing  from  the  reference 
before  the  award  is  made,  for  the  sole  arbi- 
trator becomes  in  such  a  case  the  mandatory  of 
both  parties,  and  either  can  within  the  proper 
time  revoke  his  authority.  Fraser  &  Co.  v. 
Ehrensperger  (App.),  53  Law  J.  Rep.  Q.B.  78 ; 
Law  Bep.  12  Q.B.  D.  310. 

In  re  Rouse  and  Meier  (40  Law  J.  Bep.  C.P. 
145)  approved.    Ibid. 

Authority  to  deal  with  costs.    See  No.  7  infra. 

Witness:  compelling   attendance  before    arbi- 
trator.   See  Pkactice — Evidence,  16. 

Award. 

2. — Enforcing  :  rule  of  court]  — Where  an  ac- 
tion in  the  Chancery  Division  is  referred  to  an 
arbitrator,  the  award  need  not  be  made  a  rule 
of  Court  before  any  order  can  be  made  to  enforce 
it.  Jones  v.  Wedgewood,  51  Law  J.  Bep.  Chanc. 
206 ;  Law  Bep.  19  Ch.  D.  56. 

3. — Setting  aside:  notice  of  motion]— In 
analogy  to  the  practice  under  the  Common  Law 
Procedure  Act,  1852,  and  General  Rules,  Hilary 
Term,  1853,  rule  169,  a  notice  of  motion  in  the 
Chancery  Division  to  set  aside  the  award  of  an 
arbitrator  should  specify  the  grounds  of  objec- 
tion to  the  award.  A  notice  of  motion  stating 
objections  on  good  grounds  is  not  sufficient. 
Mcrcier  v.  Pepperell,  51  Law  J.  Bep.  Chanc.  63 ; 
Law  Bep.  19  Ch.  D.  58. 

4. — Setting  aside:  time] — A  motion  to  set 
aside  an  award  made  in  an  action  in  July  may 
be  made  on  notice  of  motion  given  on  the  24th 
for  the  27th  of  November.  Smith  v.  The  Park- 
side  Mining  Company;  The  Parhside  Mining 


Company  v.  Smith,  50  Law  J.  Rep.  Q.B.  144 ; 
Law  Rep.  6  Q.B.  D.  67. 

6- — Setting  aside:  time:  power  to  extend 
time  :  irregularity]  — A  notice  of  motion  to  set 
aside  an  award,  which  would  expire  on  the  last 
day  of  the  sittings  next  after  such  award,  was 
served  without  any  copy  of  the  affidavit  in  sup- 
port of  the  application :— Held,  that  though  the 
Court  may  not  have  power  to  enlarge  the  time 
for  making  the  application  under  Order  LXIV. 
rule  7,  there  is  power  under  Order  LXX.  rule  1 
to  hear  the  application,  although  the  time  has 
expired,  if  the  Court  deem  fit.  In  re  Arbitration 
between  the  Chaplain  <tc.  of  Wiggeston  Hospital 
and  Stephenson,  54  Law  J.  Bep.  Q.B.  248. 

Hampden  v.  Wallis  (Law  Bep.  26  Ch.  D.  746) 
followed.    Ibid. 

6. — Time  for  making :  enlargement] — Where 
by  a  submission  in  writing  the  time  within 
which  the  award  was  to  be  made  was  fixed  at 
one  month,  but  the  submission  contained  no 
power  to  enlarge  the  time,  and  the  award  was  in 
fact  made  after  the  expiration  of  the  month, — 
Held,  that  the  Court  had  power  subsequently  to 
the  making  of  the  award  to  enlarge  the  time 
under  section  15  of  the  Common  Law  Procedure 
Act,  1854.  May  v.  Harcourt,  Law  Bep.  13 
Q.B.  D.  688. 

Costs. 

7- — "  Costs  of  reference  "] — An  arbitrator 
having  authority  under  the  submission  to  deal 
with  the  "  costs  of  the  reference  "  has  authority 
to  deal  with  the  costs  of  the  award.  In  re  Arbi- 
tration between  Walker  and  Brown,  51  Law  J. 
Bep.  Q.B.  424  ;  Law  Bep.  9  Q.B.  D.  434. 

Costs  to  follow  event :  meaning  of  "  event."  See 
Costs— Apportionment,  7,  8. 

Reference. 

8. — Actio  personalis  :  reference  purporting  to 
bind  representatives] — Where  an  action  of  tort 
dying  with  the  person  is  referred  to  arbitration 
by  an  order  made  by  consent,  and  with  a  stipu- 
lation that  the  award  shall  bind  the  representa- 
tives in  the  case  of  the  death  of  either  party, 
and  the  plaintiff  dies  before  the  award,  the  ac- 
tion abates,  and  the  plaintiff's  executors  cannot 
be  substituted.  Bowker  v.  Evans  (App.),  54  Law 
J.  Bep.  Q.B.  421 ;  Law  Bep.  15  Q.B.  D.  665. 

9. — Finality  of  order  of  reference] — An  order 
having  been  taken  by  consent  referring  the  ac- 
tion and  all  matters  in  difference  between  the 
parties  to  an  arbitrator,  the  plaintiff  afterwards 
took  out  a  summons,  under  Order  XXXI.  rule 
12,  for  an  affidavit  and  inspection  of  docu- 
ments : — Held,  that  the  Court  had  no  power  to 
make  any  order,  the  only  office  remaining  to  be 
discharged  by  the  Court  being  that  of  recording 
judgment  according  to  the  arbitrator's  award. 
Held  also,  that  liberty  to  apply  is  impliedly  con- 
tained in  orders  not  of  a  final  nature,  and  in 
those  orders  only.  Penrice  v.  Williams,  52  Law 
J.  Bep.  Chanc.  593  ;  Law  Bep.  23  Ch.  D.  353. 

10.— Time] — Where  the  time  for  referring  dif- 
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ferences  to  arbitration  had  expired,  except  as  to 
an  isolated  dispute  arising  in  the  course  of  the 
other  differences,  the  Court  refused  to  direct  a 
reference.  Young  v.  Buckett,  51  Law  J.  Rep. 
Chanc.  504. 

Rules  of  building  society :  dispute  between  so- 
ciety and  members.   See  Building  Society,  5. 

Lands  Glauses  Act:    proceedings  under.    See 
Lands  Clauses  Act,  1. 

Staying  Proceedings. 

U. — Burden  of  proof:  insurance  company: 
policy-holder] — By  the  Railway  Passengers' 
Assurance  Company's  Act,  1864  (27  <fe  28  Vict. 
c.  cxxv.),  it  was  provided  that  any  question  arising 
under  any  policy  should,  if  either  the  company 
or  the  assured  or  the  representatives  of  the  as- 
sured required  it,  be  referred  to  arbitration  under 
the  Act,  and  it  was  provided  that  if  a  policy 
holder  or  his  representatives  commenced  any 
action  a  Judge  might,  on  the  application  of  the 
company, "  upon  being  satisfied  that  no  sufficient 
reason  exists  why  the  matter  cannot  be  or  ought 
not  to  be  referred  to  arbitration,"  stay  proceed- 
ings in  the  action.  The  representatives  of  a 
policy-holder  having  sued  to  recover  the  sum 
assured,  the  company  disputed  their  liability, 
and  obtained  an  order  to  stay  proceedings  in  the 
action  in  order  that  the  dispute  might  be  referred 
to  arbitration: — Held,  that  the  burden  lay  on 
the  plaintiffs  to  shew  that  some  sufficient  reason 
existed  why  the  dispute  should  not  be  referred 
to  arbitration,  and  not  on  the  company  to  shew 
that  no  such  reason  existed,  and  that  as  no 
such  reason  had  been  shewn  the  proceedings 
were  rightly  stayed.  Hodgson  v.  The  Railway 
Passengers'  Assurance  Company  (App.),  Law 
Bep.  9  Q.B.  D.  188. 

12- — Condition  precedent  to  right  to  sue: 
railway  passengers'  assurance  company's  act] — 
The  Railway  Passengers'  Assurance  Company's 
Act,  1864,  provides  by  section  3  that  any  ques- 
tion arising  on  any  contract  of  insurance  shall, 
if  either  party  require  it,  be  referred  to  arbitra- 
tion ;  and  by  section  16  that  if  there  be  any 
question  or  difference  as  to  the  liability  of  the 
company,  it  shall,  if  either  the  company  or  the 
persons  claiming  require  it,  and  as  a  condition 
precedent  to  the  enforcing  of  any  claim  to  which 
the  question  or  difference  relates,  be  referred  to 
arbitration.  Section  33  provides  that  if  any 
policy  holder  or  his  representatives  begin  any 
action  against  the  company  in  respect  of  the 
matters  to  be  referred  to  arbitration  under  the 
provisions  of  the  Act,  the  Court  or  a  Judge,  on 
application  by  the  company  after  appearance, 
"  upon  being  satisfied  that  no  sufficient  reason 
exists  why  the  matters  cannot  be  or  ought  not 
to  be  referred  to  arbitration,  and  that  the  com- 
pany were,  at  the  time  of  the  bringing  of  the 
action  or  suit,  and  still  are,  ready  and  willing  to 
concur  in  all  acts  necessary  and  proper  for 
causing  the  matters  to  be  decided  by  arbitration," 
may  make  an  order  staying  all  proceedings  in 
the  action  or  suit.    The  representatives  of  a 


policy-holder  in  the  company  made  a  claim 
against  the  company.  The  company  disputed 
it,  but  did  not  give  notice  that  they  required  the 
question  to  be  referred  to  arbitration.  The 
claimants  then  brought  an  action,  whereupon  the 
company  took  out  a  summons  to  stay  proceed- 
ings in  the  action : — Held,  that  the  provisions  of 
sections  3  and  16  apply  to  cases  in  which  a  re- 
ference to  arbitration  is  required  before  an  action 
is  begun;  that  section  33  applies  to  cases  in 
which  an  action  has  been  begun  before  a  refer- 
ence is  asked  for,  and  that  in  such  cases  the 
party  claiming  has  a  right  to  bring  an  action, 
and  that  it  must  then  be  a  question  of  discretion 
in  each  case  whether  the  action  ought  or  ought 
not  to  be  stayed.  Fox  v.  The  Railway  Passen- 
gers' Assurance  Company  (App.),  54  Law  J.  Rep. 
Q.B.  505. 

Hodgson  v.  The  Railway  Passengers'  Assur- 
ance Company  (Law  Bep.  9  Q.B.  D.  188)  ex- 
plained.   Ibid. 

13. — Injunction  to  restrain  proceeding  with 
arbitration] — The  Judicature  Act,  1873,  s.  25, 
sub-s.  8,  has  not  enlarged  the  jurisdiction  of  the 
High  Court  in  the  matter  of  issuing  injunctions ; 
and  consequently  the  High  Court  has  no  juris- 
diction to  issue  an  injunction  in  a  case  where, 
before  the  passing  of  the  Judicature  Act,  no 
Court  would  have  had  the  power  to  interfere  by 
injunction  or  otherwise.  The  Court  therefore 
refused  to  restrain  the  defendants  by  injunction 
from  proceeding  with  an  arbitration  in  which 
the  plaintiffs  alleged  that  the  arbitrator  had  no 
jurisdiction,  on  the  ground  that  the  matter  in 
dispute  was  not  within  the  terms  of  the  sub- 
mission of  reference,  and  consequently  that  the 
arbitration  proceedings  wouid  be  futile  and 
vexatious.  The  North  London  Railway  Company 
v.  The  Or  eat  Northern  Railway  Company  (App.), 
52  Law  J.  Bep.  Q.B.  380 ;  Law  Bep.  11  Q.B.  D.  30. 

14. — Receiver:  power  of  court  to  appoint  and 
stay  all  further  proceedings  with  a  view  to  a 
reference  to  arbitration]— Where  there  is  an 
agreement  to  refer  all  matters  in  dispute  under 
a  contract  to  arbitration,  and  an  action  is  sub- 
sequently brought  under  the  contract  in  which  it 
is  found  to  be  desirable,  for  the  protection  of 
the  property  which  is  the  subject  of  the  contract, 
that  a  receiver  should  be  appointed  or  an  in- 
junction granted,  it  is  competent  for  the  Court 
to  appoint  a  receiver  or  grant  an  injunction,  and 
by  the  same  order  to  stay  all  further  proceedings 
in  the  action,  except  for  the  purpose  of  carry- 
ing out  the  order  for  a  receiver  or  an  injunction, 
with  a  view  to  a  reference  to  arbitration.  The 
Compagnie  du  Senegal  v.  Woods  &  Co.,  53  Law 
J.  Bep.  Chano.  166. 

The  form  of  order  to  be  made  in  such  a  case 
considered.    Ibid. 

Rule  of  building  society :  aotion  for  account.  See 
Building  Society,  5. 

Submission. 

15. — "Agreement  or  submission  in  writing ' '] — 
Where,  by  a  written  agreement  of  demise  be- 
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tween  landlord  and  tenant,  the  tenant,  at  the 
expiration  of  the  tenancy,  is  to  be  paid  the  usual 
and  customary  valuation,  the  persons  making 
the  valuation  to  take  into  consideration  the 
state,  condition,  and  usage  of  the  lands,  and,  if 
not  left  in  a  proper  state,  to  deduct  compensa- 
tion for  the  landlord,  and  thereupon  two  valuers, 
appointed  by  the  landlord  and  the  tenant,  nomi- 
nate an  umpire  who  makes  an  award,  the  agree- 
ment is  not  an  "agreement  or  submission  to 
arbitration  in  writing  "  within  section  17  of  the 
Common  Law  Procedure  Act,  1864,  and  there  is 
no  foundation  for  a  rule  of  Court.  In  re  Dowdy 
and  Hartcup  (App.)(  54  Law  J.  Rep.  Q.B.  574  ; 
Law  Rep.  15  QJB.  D.  426. 

Power  to  state  special  case.    See  Local  Govern- 
ment Board. 

Rules  of  building  society :  jurisdiction  of  Court 
ousted.    See  Building}  Society,  4. 


ARMY. 

[Regulation  of  the  Forces  Act,  1881.  Amend- 
ment of  the  law  respecting  the  Regulation  of 
Her  Majesty's  Forces,  and  of  the  Army  Dis- 
cipline and  Regulation  Act,  1879.  44  A  45 
Vict.  c.  57.] 

[Army  Act,  1881.  Consolidation  of  the  Army 
Discipline  and  Regulation  Act,  1879,  and  the 
subsequent  Acts  amending  the  same.  44  A  45 
Vict.  c.  58.] 

[Artillery  and  Rifle  Ranges  Act,  1885.  Pro* 
visions  for  the  regulation  of  land  held  by  one 
of  Her  Majesty's  Principal  Secretaries  of  State 
or  a  volunteer  corps  for  an  artillery  or  rifle 
range,  or  a  school  of  gunnery,  or  like  purpose. 
48  <fe  49  Vict.  c.  36.] 

1.— - Agent:  value  of  commission:  setoff]— K., 
an  officer  in  the  army,  kept  a  current  account 
with  C.  &  Co.  as  his  bankers.  On  K.'s  retire- 
ment from  the  army  the  sum  of  3,000Z.,  the 
value  of  his  commission,  was  paid  to  C.  &  Co.,  as 
the  army  agents  of  his  regiment,  and  was  in  due 
course  carried  to  a  deposit  account  kept  by  C.  & 
Co.  with  the  Army  Purchase  Commissioners, 
there  to  remain  till  K.'s  retirement  was  gazetted. 
At  this  time  K.'s  current  account  was  overdrawn 
by  6472.  The  day  after  K.'s  retirement  was 
gazetted  C.  &  Co.  received  notice  of  a  deed,  by 
which  K.  had  mortgaged  the  value  of  his  com- 
mission to  secure  the  repayment  of  5 ,0002.  The 
mortgagee  having  claimed  payment  of  the  whole 
3,0002.  C.  &  Co.  claimed  to  deduct  out  of  it  the 
6472. : — Held,  that  as  soon  as  the  retirement  of 
E.  was  gazetted,  the  3,000Z.  became,  in  the 
hands  of  C.  &  Co.,  money  received  to  the  use  of 
E. ;  and  that,  independently  of  the  question 
whether  C.  &  Co.  had  a  banker's  lien,  they  had 
at  common  law  the  right  to  set  off  against  such 
moneys  the  debt  due  to  them.  Roxburgh*  v.  Cox 
(App.),  50  Law  J.  Rep.  Chano.  772 ;  Law  Rep. 
17  Ch.  D.  520. 

2. — Habeas  corpus  :  canteen  -  steward]  —  A 
canteen -steward  appointed  by  the  commanding 


officer  of  the  district,  acting  under  a  committee 
consisting  of  three  officers,  and  having  no  in- 
terest in  the  profits  of  the  canteen,  but  receiving 
such  pay  or  allowance  as  the  committee  may 
think  fit  to  award  him,  and  being  liable  to  dis- 
missal at  the  pleasure  of  the  committee,  though 
performing  no  military  duty,  wearing  no  uniform, 
bearing  no  arms,  and  having  free  ingress  and 
egress  at  his  pleasure  to  and  from  the  barracks, 
is  still  a  person  subject  to  military  law  within 
s.  176,  sub-s.  4,  of  the  Army  Act,  1881.  In  re 
William  Flint,  Law  Rep.  15  Q.B.  D.  488. 

Pension  :  sequestration.  See  Divorce — Seques- 
tration, 2. 

Proceeds  of  sale  of  commission :  mortgage  of : 
priority  by  giving  notice  to  army  agent.  See 
Mobtoaob — Priority,  10. 


ARREARS. 

Annuity,  of.    See  Administration,  45;  Limta- 
tionb,  Statute  of,  3. 

Tithe  rent-charge:    sale  of   land.    See  Tithe 
Rent-charge. 


ARREST. 
Bankruptcy  Act. 

Contempt  of  Court. 

Debtors  Act. 
Defaulting  trustee. 
Means  to  pay. 
Order  for  payment  of  money. 

Privilege. 

Writ  of  Attachment. 


Attachment. 
See  infra,  Writ  of  Attachment. " 

Bankruptcy  Act. 

1. — Receiving  order :  arrest  of  debtor  between 
date  and  signing  of  order] — A  receiving  order 
must  be  deemed  to  have  been  "  made  "  on  the 
day  it  was  pronounced,  and  to  protect  the  debtor 
from  arrest,  pursuant  to  section  9  of  the  Bank- 
ruptcy Act,  1883,  as  from  that  day.  Where, 
therefore,  a  debtor  was  arrested  under  an  order 
of  the  Chancery  Division  made  after  the  date  of 
a  receiving  order  pronounced  before  the  arreBt, 
but  not  drawn  up  and  signed  by  the  Registrar 
until  after  the  arrest,  he  was  ordered  to  be  dis- 
charged notwithstanding  that  he  had  by  his 
counsel  submitted  to  the  order  of  attachment. 
In  re  Manning  (App.),  Law  Rep.  30  Ch.  D.  480. 

Decision  of  Kay,  J.,  affirmed.    Ibid. 

Judgment  summons:  effect  of  receiving  order 
in  bankruptcy.  See  Bankruptcy — Receiving 
Order,  3. 


ABBEST. 
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Contempt  of  Court. 

2. — Discharge  of  prisoner] — Where  a  person 
has  been  committed  to  prison  for  contempt  of 
Court,  and  the  writ  of  attachment  expressly 
states  that  it  does  not  authorise  imprisonment 
for  more  than  one  year,  the  sheriff  ought  to 
discharge  the  prisoner  at  the  end  of  a  year's 
imprisonment  without  applying  for  an  order 
authorising  him  so  to  do.  In  re  Edwards; 
Brooke  v.  Edwards,  50  Law  J.  Rep.  Chanc.  943 ; 
Law  Rep.  21  Ch.  D.  230. 

3. — Jurisdiction  of  judge  at  chambers'] — A 
Judge  at  chambers  has,  since  the  Judicature  Acts, 
power  to  order  a  writ  of  attachment  to  be  issued 
against  a  person  who  is  in  contempt  by  reason 
of  disobedience  to  a  Judge's  order:  provided 
only  that  the  application  for  such  writ  is  made 
after  due  notice  to  the  party  against  whom  it  is 
made,  pursuant  to  Order  XLIY.  rule  2: — So 
held  by  Grove,  J.,  and  Huddles  ton,  B.  (Day,  J., 
dissenting).  Salm-Kyrburg  v.  Pomansky,  53 
Law  J.  Bep.  Q.B.  428  ;  Law  Rep.  13  Q.B.  D.  218. 

Husband  not  giving  security  for  wife's  costs.  See 
Divobce— Costs,  1. 

Debtors  Aet. 

Defaulting  trustee. 

4. — "  Person  acting  in  a  fiduciary  capacity  "] 
— A.  obtained  a  grant  of  administration  to  the 
estate  of  her  deceased  husband,  and  afterwards 
received  the  sum  of  100Z.  from  an  insurance 
company  in  respect  of  a  life  policy.  A  will  of 
the  deceased  was  afterwards  found,  and  a  suit 
for  revocation  of  the  letters  of  administration 
was  commenced  by  the  executrix.  An  adminis- 
trator pendente  lite  was  appointed,  and  the  let- 
ters of  administration  were  ordered  to  be  brought 
into  the  registry.  A.,  after  notice  of  the  will 
and  of  the  suit,  paid  away  the  Bum  received 
from  the  insurance  company.  An  order  was 
afterwards  made  that  she  should  pay  the  amount 
to  the  administrator  pendente  lite : — Held,  that 
A.  was  liable  to  an  attachment  for  non-com- 
pliance with  the  order,  and  was  not  protected 
by  section  4  of  the  Debtors  Act,  1869.  Tinmtchi 
v.  Smart,  54  Law  J.  Rep.  P.,  D.  &  A.  92  ;  Law 
Bep.  10  P.  D.  184. 

5. — Policy  of  act]— The  policy  of  the  Debtors 
Acts,  1869  and  1878,  as  to  the  imprisonment  of 
a  defaulting  trustee,  whether  vindictive  or  not, 
in  the  case  of  a  fraudulent  and  dishonest  debtor, 
gives  the  Court  a  discretion  in  dealing  with  ex- 
ceptional cases;  and  where  the  misapplication 
of  trust-moneys  has  been  erroneous,  and  not 
fraudulent,  leave  to  issue  a  writ  of  attachment 
ought  not  to  be  given  when  there  is  a  prospect 
of  eventual  payment.  Holroyd  v.  Garnett,  51 
Law  J.  Bep.  Chanc.  664;  Law  Bep.  20  Ch.  D. 
532. 

Morris  v.  Ingram  (49  Law  J.  Bep.  Chanc.  123 ; 
Law  Bep.  13  Ch.  D.  338)  distingxiished.    Ibid. 

6. — The  exception  contained  in  section  4,  sub- 
section 3,  of  the  Debtors  Act,  1869,  was  intended 
for  the  punishment  of  fraudulent  trustees,  not 
Digest,  1881-1885. 


merely  in  order  to  inflict  personal  inconvenience 
on  the  defaulters,  but  to  deter  other  trustees 
from  committing  fraudulent  breaches  of  trust. 
In  re  Knowles ;  Doodson  v.  Turner,  52  Law  J. 
Bep.  Chano.  685. 

Where,  therefore,  a  trustee  has  committed  a 
fraudulent  breach  of  trust,  the  fact  that  he  is 
unable  to  pay  the  moneys  in  respect  of  which  he 
is  in  default  is  not  a  sufficient  ground  to  induce 
the  Court,  in  the  exercise  of  its  discretion  under 
the  Debtors  Act,  1878,  to  refuse  to  allow  an 
attachment  to  issue  against  him.    Ibid. 

Means  to  pay. 

7. — Voluntary  gift] — Semble,  an  allowance 
voluntarily  given  to  the  defendant  may  be 
44  means  to  pay  the  debt "  which  he  must  have, 
or  have  had  since  the  judgment,  so  as  to  give 
jurisdiction  to  commit  him  to  prison.  Roster  v. 
Park  (App.),  54  Law  J.  Bep.  Q.B.  389;  Law  Bep. 
14  Q.B.  D.  597. 

8. — Wife's  separate  estate]— The  defendant 
had  allowed  judgment  for  29!.,  due  for  hay  and 
oats  supplied  by  the  plaintiffs,  to  go  by  default. 
An  affidavit  was  filed  by  the  plaintiffs  that  the 
goods  were  supplied  to  the  defendant  for  horses 
kept  at  his  residence,  Cherrington  Park,  where 
he  kept  up  a  large  establishment,  and  was  to  all 
appearances  a  man  of  means,  though  the  furni- 
ture, carriages,  and  effects  at  Cherrington  Park 
were  claimed  by  the  defendant's  wife  or  her 
trustees.  The  defendant  filed  an  affidavit  in 
answer,  stating  that  he  was  an  undischarged 
bankrupt  and  quite  unable  to  pay  the  plain- 
tiff's claim,  though  his  wife  had  an  income 
settled  to  her  separate  use.  Upon  this  evidence 
a  Divisional  Court  refused  to  discharge  an  order 
made  at  chambers  for  the  committal  of  the  de- 
fendant to  prison  for  six  weeks  in  default  of 
payment.  On  appeal  the  defendant  filed  a  fur- 
ther affidavit,  in  which  he  entered  more  fully 
into  the  details  of  the  establishment  kept  up  by 
his  wife  at  Cherrington  Park : — Held,  that  the 
defendant  had  displaced  the  prima  facie  case 
made  by  the  plaintiffs  as  to  his  means,  and  that 
the  order  for  committal  ought  to  be  discharged. 
Chard  v.  Jervis  (App.),  51  Law  J.  Rep.  Q.B.  442 ; 
Law  Rep.  9  Q.B.  D.  178. 

Harper  v.  Scrimgeour  (Law  Rep.  5  C.P.  D.  866) 
not  followed.  Esdaile  v.  Visser  (Law  Rep.  13  Ch. 
D.  421)  commented  upon.    Ibid. 

Order  for  payment  of  money. 

9. — Service :  order  for  payment  seven  days 
after] — By  an  order  made  on  further  considera- 
tion, a  defendant  was  ordered,  within  seven  days 
after  service  of  that  order,  to  pay  to  the  plaintiff 
a  certain  sum  of  money.  The  defendant  being 
about  to  leave  England,  the  plaintiff  applied  for 
a  writ  of  ne  exeat  regno  against  the  defendant. 
Service  of  the  order  on  the  defendant  had  not 
been  effected : — Held,  that  as  the  order  was  not 
in  effect  until  seven  days  after  service  of  it  on 
the  defendant,  and  it  had  not  been  served  upon 
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him,  the  case  did  not  come  within  the  exceptions 
mentioned  in  the  4th  section  of  the  Debtors  Act, 
1869 ;  and  that  it  did  not  come  within  the  6th 
section  of  the  same  Act ;  and  that  a  writ  of  ne 
exeat  regno  could  only  be  granted  where  there 
was  a  debt  due  and  payable ;  the  application 
must  therefore  be  refused.  Colverson  v.  Bloom- 
field  (App.),  54  Law  J.  Rep.  Chanc.  817 ;  Law 
Rep.  29  Ch.  D.  341. 

Decision  of  Chitty,  J.,  affirmed.    Ibid. 

10. — Solicitor] — Where  an  order  on  a  solicitor 
for  payment  of  a  sum  of  money  is  intended  to 
be  a  punitive  order  for  the  purpose  of  punishing 
the  solicitor  for  misconduct,  the  Court  will  order 
an  attachment  to  issue  against  him  for  non- 
compliance therewith.  In  re  Dudley ;  ex  parte 
Monet  (App.),  58  Law  J.  Rep.  Q.B.  16;  Law 
Rep.  12  Q.B.  D.  44. 


Discharge. 
See  No.  2  supra. 


Privilege. 

U. — Solicitor:  returning  from  attendance  at 
police  court]— An  order  was  made  directing  a 
solicitor  to  deliver  up  certain  documents,  to  pay 
a  sum  of  money,  and  the  costs  of  the  order. 
This  being  disobeyed,  the  persons  in  whose 
favour  the  above  order  was  made  obtained  an 
order  for  attachment.  Before  this  order  was 
executed  the  solicitor  did  all  that  he  was  directed 
to  do  except  paying  the  costs.  He  was  after- 
wards arrested  while  returning  to  his  office  from 
defending  a  client  at  a  preliminary  enquiry 
before  a  police  magistrate.  He  then  applied  to 
the  Court  for  his  discharge,  on  the  ground  that 
he  was  at  the  time  privileged  from  arrest: — 
Held,  affirming  the  judgment  of  the  Queen's 
Bench  Division,  that  the  attachment,  being  an 
attachment  for  disobedience  of  an  order  made  on 
a  solicitor,  was  punitive  and  disciplinary  in  its 
nature,  and  that  against  an  arrest  under  such 
an  order  no  privilege  exists.  In  re  Freston 
(App.),  52  Law  J.  Rep.  Q.B.  545 ;  Law  Rep.  11 
Q.B.  D.  545. 


Writ  of  Attachment 

[Decree  for  restitution  of  congugal  rights  not 
to  be  enforced  by  attachment.  47  &  48  Vict, 
c.  68.] 

12. — Chambers  :  order  at :  enforcement]— An 
order  made  by  the  chief  clerk  in  chambers  can- 
not be  enforced  by  writ  of  attachment  until  after 
entry.  Ballard  v.  Tomlinson,  52  Law  J.  Rep. 
Chanc.  656. 

18. — Enforcement :  breaking  open  outer  door] — 
Where  a  writ  of  attachment  has  issued  against 
a  party  to  an  action  for  contempt  of  Court  in 
non-compliance  with  an  order  for  the  delivery 
over  of  deeds  and  documents,  the  officer  charged 
with  the  execution  of  the  writ  may  break  open 


the  outer  door  of  the  house  in  order  to  execute 
it.  In  re  Freston  (No.  11  supra)  discussed. 
Harvey  v.  Harvey,  Law  Rep.  26  Ch.  D.  644. 

14. — Indorsement  on  order :  form  of  notice  of 
motion] — On  the  28th  of  February,  1884,  the  de- 
fendant was  ordered  to  pay  a  sum  into  Court  by 
the  13th  of  March.  This  order  not  having  been 
served  before  the  13th  of  March,  an  order  was 
made  on  the  3rd  of  April  enlarging  the  time  until 
four  days  after  service  of  the  two  orders.  The 
plaintiff  served  the  two  orders,  indorsing  on  the 
former  the  notice  given  in  Order  I.  of  the  7th  of 
January,  1870,  but  putting  no  indorsement  on 
the  latter.  The  money  not  having  been  paid  in, 
the  plaintiff  moved  for  an  attachment  "  for  your 
default  in  obeying  the  orders  made  herein  on 
the  28th  of  February  last  and  the  3rd  of  April 
last,"  supporting  it  by  an  affidavit  that  the  de- 
fendant had  not  borrowed  the  order  for  the 
purpose  of  paying  in  the  money,  nor  given  notice 
of  having  paid  in  the  money: — Held,  that  as 
the  second  order  did  not  require  the  defendant 
to  do  any  act,  but  only  extended  the  time  for 
doing  the  act  mentioned  in  the  first  order,  it  was 
sufficient  to  indorse  the  first  order  only.  Held 
also,  that  the  indorsement  was  sufficient  in  form, 
for  that  although  not  in  the  words  of  the  in- 
dorsement given  in  the  Rules  of  1883,  Order 
XLI.,  rule  5,  it  was  to  the  same  effect.  Held 
also,  that  having  regard  to  the  nature  of  the 
orders,  a  notice  of  motion  to  attach  "  for  default 
in  obeying"  them  sufficiently  stated  the  grounds 
of  the  application  within  the  meaning  of  Order 
LIL,  rule  4.  Held  also,  that  though  the  affidavit 
in  support  of  the  application  would  probably 
have  been  held  insufficient  to  support  an  attach- 
ment if  the  motion  had  been  heard  on  affidavit 
of  service,  the  defect  was  cured  by  the  defen- 
dant's appearing  and  resisting,  the  application. 
Treherne  v.  Dale  (App.),  Law  Rep.  27  Ch.  D.  66. 

16. — Service:  notice  of  motion] — Under  or- 
dinary circumstances  a  notice  of  motion  for  a 
writ  of  attachment  to  issue  against  a  party 
should  be  served  personally,  and  not  merely  on 
the  solicitor  on  the  record  of  the  party.  Mann 
v.  Perry,  50  Law  J.  Rep.  Chanc.  251. 

16. — A  writ  of  attachment  must  be  moved  for 
on  notice  of  motion  to  the  party  sought  to  be 
attached.  The  Court  will  not  hear  an  ex  parts 
application  for  a  rule  nisi.  Ex  parte  the  Sheriff 
of  Yorkshire ;  in  re  Eynde  v.  Gould,  51  Law  J. 
Rep.  Q.B.  425 ;  Law  Rep.  9  Q.B.  D.  335. 

17. — Leave  to  issue  a  writ  of  attachment  for 
non-compliance  with  an  order  for  production  of 
documents  for  inspection  was  given  on  motion 
where  the  order  and  notice  of  motion  had  been 
served  only  on  the  solicitor  of  the  person  to  be 
attached.  Joy  v.  Hadley,  52  Law  J.  Rep.  Chanc. 
471 ;  Law  Rep.  22  Ch.  D.  571. 

18— Rule  4  of  Order  LH.  is  not  confined  to 
oases  in  which  a  writ  of  attachment  would  have 
issued  under  the  old  common  law  practice,  but 
applies  to  a  notice  of  motion  to  commit  a  defen- 
dant for  contempt  in  disobeying  an  order  for 
discovery.  Therefore,  on  giving  such  a  notice, 
a  copy  of  any  affidavit  intended  to  be  used  must 
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be  served  with  the  notice.    Litchfield  v.  Jones, 
Law  Rep.  25  Ch.  D.  64. 

Jurisdiction  of  Judge  at  chambers.  See  No.  3 
supra. 

Restitution  of  conjugal  rights,  to  enforce  decree 
for.    See  Divorce — Restitution,  1,  2. 

ARTICLES  OF  ASSOCIATION. 

See  Company — Memorandum   and   Articles  of 

Association. 

ARTICLES  OF  PARTNERSHIP. 
See  Partnership  ,  5. 

ARTISANS1  DWELLINGS  ACTS. 

[Amendment  of  the  Artisans*  and  Labourers' 
Dwellings  Acts.  45  &  46  Vict.  c.  54.  And 
Bee  also  48  <fe  49  Vict.  c.  72,  ss.  4,  5.] 

1.— Compensation :  advertisements,  effect  of] 
— Where  land  is  required  by  a  local  authority 
for  an  improvement  scheme  under  the  Artisans' 
Dwellings  Act,  1875,  and  the  advertisements 
have  been  duly  published  in  accordance  with 
section  6  of  the  schedule  to  that  Act,  no  new 
interest  can  be  created  in  the  land  against  the 
local  authority.  Wilkins  v.  The  Birmingham 
Corporation,  53  Law  J.  Rep.  Chanc.  93;  Law 
Rep.  25  Ch.  D.  78. 

Semble,  section  121  of  the  Lands  Clauses 
Consolidation  Act,  1845,  is  incorporated  in  the 
Artisans'  Dwellings  Act,  1875,  so  that  a  tenant 
for  less  than  a  year  is  not  entitled  to  compensa- 
tion in  respect  of  his  chance  of  renewal.    Ibid. 

2. — Compensation :  interest  on:  possession] 
— Where  a  corporation  had  lodged  in  Court  the 
sum  awarded  by  an  arbitrator  as  compensation 
in  respect  of  land  taken  compulsorily  under  the 
Artisans'  and  Labourers'  Dwellings  Act,  1875, 
and  entered  into  possession,  and  such  sum  was 
afterwards  increased  by  the  verdict  of  a  jury, — 
Held,  that  interest  at  the  rate  of  four  per  cent, 
upon  the  difference  was  payable  from  the  time 
when  the  corporation  entered  into  possession 
until  payment  thereof  into  Court.  In  re  SJiaxo 
and  the  Birmingham  Corporation,  54  Law  J. 
Rep.  Chanc.  51 ;  Law  Rep.  27  Ch.  D.  614. 

Held  also,  that  the  Artisans'  and  Labourers' 
Dwellings  Act,  1875,  schedule,  bs.  18  and  20, 
empower  a  local  authority  to  enter  into  posses- 
sion after  payment  to  the  party  entitled,  or  after 
payment  into  Court  of  the  sum  awarded  by  the 
arbitrator.    Ibid. 

Held  also,  that  in  the  case  of  an  appeal  under 
the  Act  from  the  arbitrator's  award  to  a  jury, 
the  function  of  the  jury  is  to  assess  the  compen- 
sation to  be  paid  as  at  the  date  of  the  final 
award,  and  the  jury's  verdict  expresses  the  sum 
which  ought  to  have  been  certified  by  the  award. 
Ibid. 

3. — Easement :  extinguishment :  right  to  com- 
pensation]—The  effect  of  seotion  20  of  the 
Artisans'  and  Labourers'  Dwellings  Improvement 


Act,  1875,  is  that  upon  the  purchase  of  land  by 
a  local  authority  for  the  purpose  of  carrying 
into  effect  a  scheme  under  the  Act,  all  easements 
whatsoever  affecting  the  land  become  thenceforth 
extinguished,  subject  only  to  this,  that  compen- 
sation is  to  be  paid  by  the  local  authority  to 
persons  injured,  in  manner  provided  by  the 
section.  Swainston  v.  Finn  and  The  Metropolitan 
Board  of  Works,  52  Law  J.  Rep.  Chanc.  235. 

A  local  authority,  under  the  powers  of  the 
above  Act,  purchased  and  took  a  certain  house 
for  the  purposes  of  an  improvement  scheme. 
The  plaintiffs,  the  owners  of  adjoining  land, 
claimed  to  be  entitled  to  a  right  to  support  to  a 
building  thereon  from  the  house  so  purchased, 
and  brought  an  action  to  restrain  the  local 
authority  from  removing  the  house  in  such  a 
way  as  to  interfere  with  the  plaintiffs'  right  to 
support.  The  local  authority  had  taken  no  pro- 
ceedings to  purchase  the  alleged  easement  of  the 
plaintiffs : — Held,  that  the  only  right  the  plain- 
tiffs could  have  was  to  receive  compensation 
under  the  above  section,  and  that  their  action 
must  therefore  fail.    Ibid. 

4. — Easement :  right  to  light]  — A  right  to 
light  over  lands  is  an  easement  within  the 
meaning  of  section  20  of  the  Artisans'  and 
Labourers'  Dwellings  Improvement  Act,  1875. 
Badham  v.  Marris,  52  Law  J.  Rep.  Chanc.  237. 

ASSAULT. 

1.  Aiding  and  abetting :  evidence"]  —  The 
prisoners  were  indicted  for  a  common  assault. 
It  was  proved  that  the  prisoners  were  in  a 
crowd,  which  surrounded  a  ring,  formed  by 
ropes  supported  by  posts,  where  a  prize  fight 
was  going  on ;  that  they  took  no  part  in  the 
management  of  the  fight,  and  they  neither  said 
nor  did  anything.  The  jury  were  directed  that 
prize  fights  are  illegal,  and  that  all  persons  who 
go  to  a  prize  fight  to  see  the  combatants  strike 
each  other,  and  who  are  present  when  they  do 
so,  are  guilty  in  law  of  an  assault ;  and  that,  if 
the  persons  indicted  were  not  casually  passing 
by,  but  stayed  at  the  place,  they  encouraged  the 
fight  by  their  presence  although  they  did  not  do 
or  say  anything.  The  jury  found  the  prisoners 
guilty,  but  added  that  they  did  bo  in  consequence 
of  such  direction  of  law,  as  they  found  that  the 
prisoners  were  not  aiding  and  abetting : — Held 
(Lord  Coleridge,  C.J.,  Pollock,  B.,  and  Mathew, 
J.,  dissenting),  that  the  conviction  must  be 
quashed,  as  the  direction  of  the  chairman  was 
incorrect.  The  mere  voluntary  presence  of  per- 
sons at  a  prize  fight  does  not  necessarily  make 
them  guilty  of  an  assault  as  aiding  and  abetting. 
Beg.  v.  Conev  (C.C.R.),  51  Law  J.  Rep.  M.C.  66 ; 
Law  Rep.  8  Q.B.  D.  534. 

Held  (by  Lord  Coleridge,  C.J.,  Pollock,  B., 
and  Mathew,  J.),  that  a  voluntary  spectator  at  a 
prize  fight,  by  his  mere  presence,  must  be  deemed, 
in  the  absence  of  rebutting  evidence,  to  be  a 
person  encouraging  and  aiding  and  abetting  such 
fight,  and  therefore  guilty  of  assault.    Ibid. 

Held  (by  the  whole  Court),  that  the  oom 
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batants  at  a  prize  fight,  and  all  persons  aiding 
and  abetting  therein,  are  guilty  of  an  assault, 
for  which  an  indictment  will  lie.    Ibid. 

2. — Coercion :  consent :  submission]  —  The 
plaintiff 's  mistress  requested  a  doctor  to  examine 
the  plaintiff,  who  was  a  domestic  servant,  in 
order  to  ascertain  whether  she  was  pregnant. 
The  plaintiff  objected  to  the  examination,  but 
undressed  by  the  doctor's  orders,  and  submitted 
to  be  examined.  The  doctor  examined  her,  and 
ascertained  that  she  was  not  pregnant.  He  used 
no  violence  or  threats  and  did  nothing  more 
than  was  necessary  for  the  examination.  The 
mistress  was  not  present.  The  plaintiff  sued 
her  master  and  mistress  and  the  doctor  for 
assault.  At  the  trial  the  Judge  directed  a  verdict 
for  the  master  and  mistress,  and  the  jury  found 
a  verdict  for  the  doctor : — Held  (affirming  the 
order  of  the  Common  Pleas  Division),  that  there 
was  no  evidence  against  the  master  and  mistress, 
that  the  verdict  in  favour  of  the  doctor  was  right, 
and  that  a  rule  for  a  new  trial  was  rightly  dis- 
charged. Latter  v.  Braddell  and  Wife  (App.), 
50  Law  J.  Rep.  Q.B.  448. 

S.—Grievotts  bodily  harm :  maliciously  in- 
flicting]— The  prisoner  was  indicted,  under  24  St 
25  Vict.  c.  100.  s.  20,  for  unlawfully  and  mali- 
ciously inflicting  grievous  bodily  harm,  and  was 
convicted.  Shortly  before  the  conclusion  of  a 
performance  at  a  theatre,  the  prisoner  put  out 
the  gaslights  on  a  staircase  which  the  audience 
had  to  descend  to  leave  the  theatre,  and  placed 
an  iron  bar  across  a  doorway  through  which 
they  had  to  pass.  The  darkness  caused  a  panic 
amongst  the  audience  leaving  the  theatre,  and 
several  of  them  were  seriously  injured  through 
the  pressure  of  the  crowd  in  the  obstructed  door- 
way : — Held,  that  the  conviction  was  right.  Reg. 
v.  Martin  (C.C.R.),  51  Law  J.  Rep.  M.C.  36 ; 
Law  Bep.  8  QJ3.  D.  54. 

Detention  of    child  after    school    hours.    See 
Elementary  Education  Acts,  10. 

Married  woman :  action  by.    See  Husband  and 
Wife,  6. 

ASSEMBLY. 
Unlawful.    See  Riot,  2. 

ASSESSORS. 
Nautical :  duty  of.    See  Admiralty — Trial. 

ASSETS. 
See  Administration  ;  Bankruptcy — Assets. 

ASSIGN. 

Underlessee  not  "assign"  of  lessee  to  whom 
notice  determining  tenancy  can  be  given.  See 
Landlord  and  Tenant — Notice  to  quit,  1. 

ASSIGNMENT. 
Chose  in  action,  of.    See  Chose  in  Action. 
Debt,  of.    See  Chose  in  Action,  1-4. 


Debt,  of,  by  way  of  mortgage.  See  Chose  in 
Action,  1,  2. 

Equitable :  direction  to  pay  without  specifying 
fund.    See  Chose  in  Action^  5. 

Equitable  assignment  of  funds  in  hands  of 
auctioneer :  letter  of  charge  and  acknowledg- 
ment.   See  Auctioneer,  3. 

ASSIZE  COURTS. 

Income  tax  payable  in  respect  of.  See  Income 
Tax,  2. 

ASSOCIATION. 

Gain :  for  purposes  of.  See  Company— Registra- 
tion. 

ASYLUM. 

Infectious  diseases :  nuisance  in  exercise  of 
statutory  powers.    See  Nuisance,  13. 

Reception  and  discharge  of  lunatic  patient.  See 
Lunatic,  1. 

AT  HOME. 

Extinction  of  power  of  sale,  where  property  at 
home.    See  Power,  17. 

ATTACHMENT. 

(1)  Of  Debt. 
Debt  capable  of  being  attached. 
Procedure. 

(2)  Of  Person.    See  Arrest. 

(1)  Op  Debt. 
Debt  capable  of  being  attached. 

1. — Interest  arising  from  trust  fund]— The 
income  arising  from  a  trust  fund  and  payable 
half  yearly  to  the  cestui  que  trust  is  not  a  debt 
"owing  or  accruing"  within  the  meaning  of 
Order  XLV.  rule  2,  and  cannot  be  attached 
before  it  has  actually  come  into  the  hands  of  the 
trustees.  Webb  v.  S teuton  (App),  52  Law  J.  Rep. 
Q.B.  584 ;  Law  Rep.  11  Q.B.  D.  518. 

Jones  v.  Thompson  (27  Law  J.  Rep.  Q.B.  234) 
and  Tapp  v.  Jones  (44  Law  J.  Rep.  QJB.  127) 
followed.    Ibid. 

In  re  Cowan's  Estate  (49  Law  J.  Rep.  Chanc. 
402)  and  Chatterton  v.  Watney  (50  Law  J.  Rep. 
Chanc.  227)  commented  on.    Ibid. 

2. — Joint  debt] — A  debt  due  from  a  garnishee 
to  the  judgment  debtor  and  another  jointly 
cannot  be  attached  by  a  judgment  creditor  to 
satisfy  a  judgment  obtained  against  the  judg- 
ment debtor  alone.  Macdonald  v.  The  Tacquah 
Gold  Mine  Company  (App.),  53  Law  J.  Rep.  QJJ. 
376 ;  Law  Rep.  13  Q.B.  D.  531. 

3. — Legacy  :  "  debU  legal  or  equitable  "] — 
W.,  the  judgment  debtor,  was  entitled  to  a  legacy 
of  5001.  under  a  will  of  which  the  defendant  was 
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executor.  Before  the  legacy  became  actually  pay- 
able to  W.,  he  married,  and  by  deed  assigned 
the  5002.  to  the  defendant  upon  trust  to  invest 
the  money  and  pay  the  annual  income  to  his 
wife  for  her  separate  use  for  life,  and  afterwards 
upon  other  trusts.  After  the  title  to  the  legacy 
accrued,  but  before  the  settlement  was  made,  the 
plaintiff  obtained  judgment  against  W.for  5742., 
and  subsequently  to  the  settlement  she  obtained 
an  order  under  section  61  of  the  Common  Law 
Procedure  Act,  1854,  attaching  any  sum  or  sums 
of  money  then  in  or  which  might  come  to  the 
hands  of  the  defendant,  to  answer  the  judgment 
recovered  by  her  against  W.  Upon  an  issue 
directed  to  try  whether  on  the  4th  of  January, 
1883,  there  was  a  sum  of  money  which  the  plain- 
tiff was  entitled,  under  Order  XLV.  (1883),  and 
under  the  Common  Law  Procedure  Act,  1854,  to 
attach  in  the  hands  of  the  defendant  to  satisfy 
the  plaintiff's  judgment  debt  against  W., — Held, 
by  Williams,  J.,  upon  further  consideration,  that, 
even  assuming  the  settlement  of  October  to  be 
impeachable,  there  was  nothing  in  the  nature  of 
a  debt,  either  legal  or  equitable,  due  or  accruing 
due  from  the  defendant  to  W.  (the  judgment 
debtor)  which  could  be  attached  to  satisfy  the 
judgment  debt.  Vyse  v.  Brown,  Law  Rep. 
13  Q.B.  D.  199. 

4. — Mortgagor :  right  to  surplus  proceeds  of 
sale  in  hands  of  mortgagee] — A.  mortgaged  lease- 
holds to  B.,  C,  and  D.  successively.  X.,  a  judg- 
ment creditor  of  D.,  obtained  a  garnishee  order 
against  A.,  attaching  all  debts  due  from  A.  to 
D.,  to  answer  his  judgment.  Subsequently  D. 
assigned  his  mortgage  to  E.  B.,  the  first  mort- 
gagee, sold  the  property  under  his  power  of  sale, 
and  paid  off  himself  and  C,  and  there  remained 
in  his  hands  a  surplus  insufficient  to  satisfy  the 
third  mortgage.  Upon  the  question  of  who  was 
entitled  to  the  surplus  proceeds  of  sale, — Held 
(affirming  the  decision  of  Bacon,  V.C.,  50  Law 
J.  Rep.  Chanc.  227 ;  Law  Rep.  16  Ch.  D.  378), 
that  X.  was  not  entitled  as  against  E.  to  the 
surplus  proceeds  of  sale  in  B.'s  hands,  inasmuch 
as  the  liability  of  A.  as  mortgagor,  to  D.  as  third 
mortgagee,  did  not  constitute  a  debt  due  from 
•  the  garnishee  to  the  judgment  debtor  within  the 
meaning  of  section  61  of  the  Common  Law  Pro- 
cedure Act,  1854,  and  Order  XLV.  rule  2  of  the 
Rules  of  Court,  1875.  Chatterton  v.  Watney 
(App.),  50  Law  J.  Rep.  Chanc.  535 ;  Law  Rep. 
17  Ch.  D.  259. 

5. — Police  superannuation  allowance]  — 
Where,  under  11  &  12  Vict.  c.  14,  a  retired 
police  constable  had  become  entitled  to  be  paid 
by  the  corporation  of  a  borough  a  superannuation 
allowance  by  quarterly  payments, — Held,  that 
a  quarter's  allowance,  when  actually  due,  was 
a  debt  owing  and  accruing  to  him  by  the  cor- 
poration, and  attachable  in  their  hands  on  the 
application  of  the  judgment  creditor  under  Order 
XLV.  rule  2.  Booth  v.  Trail ;  The  Mayor  and 
Corporation  of  Sunderland,  garnishees,  53  Law 
J.  Rep.  Q.B.  24 ;  Law  Rep.  12  Q.B.  D.  8. 

6. — Vendor  and  purchaser  :  equitable  debt: 
"  debt  due  or  accruing  "]— A  notice  to  treat  for 


certain  leasehold  property  was  given  by  a  rail- 
way company,  and  the  purchase-money  payable 
was  fixed  by  the  verdict  of  a  jury.  An  action 
for  specific  performance  of  the  contract  was 
subsequently  commenced  by  the  vendor,  and 
under  an  enquiry  it  was  certified  that  a  good 
title  had  been  shewn  some  time  prior  to  the 
issue  of  the  writ.  Upon  the  further  considera- 
tion of  the  action  the  purchase-money  was 
ordered  to  be  paid  into  Court  and  a  conveyance 
executed.  The  purchase-money  was  subsequently 
paid  into  Court  and  a  conveyance  executed. 
Garnishee  orders  nisi  had  been  served  on  the 
company  by  judgment  creditors  of  the  plaintiff 
at  various  times  subsequent  to  the  verdict  of 
the  jury  and  up  to  the  time  of  the  payment  into 
Court,  and  also  subsequently  thereto : — Held, 
that  at  no  time  was  the  purchase-money  "  a  debt 
due  or  accruing  "to  a  judgment  debtor  so  as  to 
be  capable  of  being  attached  under  Order  XLV. 
rule  3,  on  the  ground  that  the  payment  of  the 
purchase-money  was  conditional  on  the  execu- 
tion or  tender  of  a  conveyance  by  the  vendor, 
and  that  after  payment  into  Court  and  the  exe- 
cution of  the  conveyance  the  money  was  not  in 
the  hands  of  the  garnishee  so  as  to  be  capable 
of  being  attached.  Howell  v.  The  Metropolitan 
District  Railway  Company,  51  Law  J.  Rep. 
Chanc.  158  ;  Law  Rep.  19  Ch.  D.  508. 

A  debt  to  be  available  for  attachment  under 
Order  XLV.  rule  3,  must  be  a  debt  actually  per- 
fected and  not  merely  payable  upon  a  condition. 
Ibid. 

Wages  of  secretary  to  tramways  company.    See 
Master  and  Servant,  24. 


Procedure. 

7.  —  Garnishee  order  :  default :  "  debt "  not 
attachable] — Judgment  for  the  sum  of  127 L 
was  recovered  against  a  person  having  a  claim 
for  unliquidated  damages  under  a  fire  policy; 
and  an  ex  parte  garnishee  order  was  served  on 
the  fire  insurance  company,  attaching  all  debts 
owing  or  accruing  from  them  to  the  assured. 
No  cause  was  shewn  against  the  order,  and  it 
was  made  absolute.  The  sum  of  2482.  was  sub- 
sequently awarded  to  the  assured  on  his  claim 
after  he  had  executed  an  assignment  of  all  his 
property  to  trustees  for  the  benefit  of  his  credi- 
tors : — Held,  that  the  garnishee  order  not  having 
been  appealed  against  and  set  aside,  the  judg- 
ment creditor,  although  the  debt  was  not  an 
attachable  debt  at  the  date  of  the  order,  was 
entitled  to  issue  execution  for  127Z.  under  the 
garnishee  order,  and  was  not  bound  to  interplead 
with  the  trustee,  to  whom  the  debtor  had  assigned 
his  interest  under  the  award.  Randall  v.  Lith- 
gow ;  The  Equitable  Fire  Insurance  Company, 
garnishees;  Green  and  another,  claimants,  53 
Law  J.  Rep.Q.B.  518 ;  Law  Rep.  12  Q.B.  D.  525. 

8. — Garnishee  order :  judgment  over  six  years 
old] — A  garnishee  order  can  be  obtained  in  re- 
spect of  a  debt  due  to  a  judgment  debtor  not- 
withstanding that  more  than  six  years  have 
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elapsed  since  the  date  of  the  judgment.  Fellows 
v.  Tlvornton  ;  Young,  garnishee  54  Law  J.  Rep. 
Q.B.  279 ;  Law  Rep.  14  Q.B.  D.  385. 

9. — Garnishee  order :  partnership  firm  :  rules 
of  court]— A  garnishee  order  will  not  be  granted 
on  partners  in  the  name  of  their  firm.  Walker 
v.  Rookey  50  Law  J.  Rep.  Q.B.  470 ;  Law  Rep. 
6  Q.B.  D.  631. 

10. — Garnishee  order :  service  of  order :  prior 
act  of  bankruptcy :  protected  transactions :  bank- 
ruptcy act]— An  attachment  of  a  debt  due  to 
a  bankrupt  under  a  garnishee  order  is  not  a 
"dealing  with  the  bankrupt"  within  the  pro- 
tection of  section  94,  sub-section  8.  In  re 
Curtoys ;  ex  parte  Pillers  (App.),  50  Law  J.  Rep. 
Chanc.  691 ;  Law  Rep.  17  Gh.  D.  653. 

Whether  it  is  an  "attachment  against  the 
goods  "  of  a  bankrupt  within  the  protection  of 
section  95,  sub-section  3 — quaere.    Ibid. 

But  semble,  as  an  attachment  against  the 
goods  of  a  bankrupt  must,  in  order  to  be  pro- 
tected by  that  section,  be  perfected  by  seizure 
and  sale,  an  attachment  of  the  debt,  if  it  be 
within  the  section,  must  be  completed  by  the 
actual  payment  of  the  attached  debt  before  the 
order  of  adjudication.    Ibid. 

U. — ToUey  Court  of  Bristol :  secured  creditor] 
— The  effect  of  an  attachment  in  the  Tolzey 
Court— which  is  merely  a  process  to  compel  the 
appearance  of  the  defendant — is  the  same  as 
that  of  a  foreign  attachment  under  the  custom 
of  the  Mayor's  Court  of  London — and,  therefore, 
on  the  authority  of  Levy  v.  Lovell  (49  Law  J. 
Rep.  Chanc.  305  ;  Law  Rep.  14  Ch.  D.  234),  the 
plaintiff  who  has  obtained  the  attachment  does 
not  become  thereby  a  secured  creditor  of  the 
defendant.  Ex  parte  Sear;  in  re  Price  (App.), 
51  Law  J.  Rep.  Chanc.  448 ;  Law  Rep.  17  Ch.  D. 
74. 

12. — Trust  money :  issue :  absence  of  sugges- 
tion by  garnishee] — Where,  in  garnishee  pro- 
ceedings, there  is  reasonable  suspicion  that 
money  sought  to  be  attached  does  not  belong 
to  the  judgment  debtor,  but  is  trust  money,  the 
Judge  has  jurisdiction  over  the  matter  (even 
though  no  suggestion  has  been  made  by  the 
garnishee  under  Order  XLV.  rule  6,  that  the 
money  belongs  to  some  third  person),  and  can 
order  an  issue  to  be  tried  whether  or  not  the 
money  is  trust  money.  Roberts  v.  Death; 
Castle,  garnishee;  Wells  and  Wife,  claimants 
(App.),  51  Law  J.  Rep.  Q.B.  15;  Law  Rep. 
8  Q.B.  D.  319. 

The  Judge  also  has  power,  under  Order  XLV. 
rule  7,  to  make  such  an  order  (per  Cotton,  L.J., 
and  Lindley,  L.J.).    Ibid. 

Contempt  of  Court,  for.    See  Arrest,  2,  3. 

Costs  of  divorce  suit,  to  answer.  See  Divorce — 
Costs,  2. 

Foreign  attachment :  process  of,  not  enforceable 
against  corporation  aggregate.  See  Mayor's 
Court,  1. 

Judgment  creditor  obtaining  garnishee  order, 


added  as   co-plaintiff  in  action  by  debtor. 
See  Practice— Parties,  15. 

Person  resident  abroad:  process  under  Extra- 
dition Act  not  available  in  civil  matter.  See 
Extradition. 

ATTACHMENT  OF  PERSON. 
See  Arrebt. 

ATTESTATION. 

See  Bill  of  Sale,  81-33 ;  Probate— Execution, 

2,8. 

ATTORNEY. 

See  Solicitor. 

ATTORNEY,  POWER  OF. 
See  Principal  and  Agent,  10, 11. 

ATTORNEYS  ACT  (6  &  7  Vict.  c.  73). 

See  Costs— Bill  of  Costs,  1,  3;  Taxation,  5V6, 
11,  20,  26,  30,  37,  38. 

ATTORNMENT. 

Clause    in   mortgage-deed.     See    Mortgage — 

Attornment. 

AUCTIONEER. 
Authority. 
Liability. 
Lien. 

Authority. 

1.— An  auctioneer  entrusted  with  goods  for 
sale  has  no  implied  authority  from  the  vendor 
to  warrant  them.  Payne  v.  Lord  Leconfield, 
51  Law  J.  Rep.  Q.B.  642. 

Charges  of  auctioneer :  payable  out  of  purchase- 
money.    See  Costs— Conveyancing,  8. 

Costs  of  sale :  solicitors'  remuneration :  com- 
mission  paid    to    auctioneer.    See    Costs — 
.   Taxation,  15. 

Deposit:  authority  of  solicitor  to  receive  deposit 
from  auctioneer.    See  Solicitor,  3. 

Electing  to  sell  goods  for  A.  with  knowledge  of 
adverse  claim  by  B.  cannot  dispute  A.'s  title 
to  the  money.    See  Bailment. 

Interpleader:  auctioneer  taking  indemnity  en- 
titled to  relief  by.    See  Interpleader,  4. 

Liability. 

2. — Joinder  of  auctioneer  as  party]— Auc- 
tioneers were  made  co-defendants  with  the  ven- 
dors to  an  action  for  rescission  of  a  contract  of 
purchase,  and  for  return  of  deposit  and  costs, 
on  the  ground  that  the  auctioneers  and  vendors 
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had  joined  in  a  fraud,  whereby  the  plaintiffs 
had  been  induced  to  pay  .too  high  a  price  for 
the  property: — Held,  that  the  auctioneers 
haying  been  rightly  joined  in  the  first  instance, 
could  not  claim  to  be  dismissed  merely  upon 
payment  of  the  deposit  into  Court  and  of  the 
costs  up  to  the  date  of  such  payment.  Heatley 
v.  Newton  (App.)t  51  Law  J.  Rep.  Chanc.  225  ; 
Law  Rep.  19  Ch.  D.  826. 

Lien. 

3. — Marshalling]  —  The  defendants  were 
auctioneers,  and  had  sold  for  a  customer  a 
brewery,  and  part  of  the  proceeds  of  the  sale 
was  in  their  hands  subject  to  their  claim  for 
charges  incurred  in  connection  with  the  sale : 
they  had  also  in  their  hands  the  balance  of  the 
price  of  some  furniture  sold  by  them  for  the 
same  customer.  The  plaintiff  was  a  creditor 
of  the  defendants'  customer,  and  he  by  letter 
claimed  a  charge  on  the  proceeds  of  the  sale  of 
the  brewery.  The  defendants  wrote  to  the  plain- 
tiff acknowledging  the  receipt  of  the  letter  of 
charge.  The  defendants  afterwards  paid  their 
customer  the  balance  of  the  price  of  the  furni- 
ture, and  appropriated  the  part  of  the  proceeds 
of  the  sale  of  the  brewery  in  their  hands  to 
the  payment  of  their  charges :— Held,  first,  that 
the  letter  of  charge  and  the  defendants'  acknow- 
ledgment thereof  amounted  to  a  good  equitable 
assignment  in  favour  of  the  plaintiff.  Secondly, 
that  the  defendants,  as  auctioneers,  had  a  lien 
for  their  charges  upon  the  part  of  the  proceeds 
of  the  sale  of  the  brewery  in  their  hands. 
Thirdly,  that  the  defendants  were  at  liberty  to 
appropriate  the  part  of  the  proceeds  of  the  sale 
of  the  brewery  in  their  hands  to  the  payment  of 
their  charges,  and  were  not  bound  to  take  pay- 
ment of  their  charges  out  of  the  price  of  the 
furniture  in  order  to  enable  the  plaintiff  to  ob- 
tain payment  of  his  charge,  and  that  the 
doctrine  of  marshalling  did  not  apply.  Webb 
v.  Smith  (App.),  Law  Rep.  80  Ch.  D.  192. 

Witness:    allowance   to    auctioneer   as.      See 
Costs — Taxation,  39. 

AUSTRALASIA. 

See  Colonial  Law. 

[Federal  Council,  48  <fe  49  Vict.  c.  60.] 

AVERAGE. 
General.    See  Ship — General  Average. 

AWARD. 

See  Abbitbatiok,  2-6. 

Salvage.    See  Admiralty — Salvage,  1;  Ship— 
Salvage,  1-6. 


BAIL. 

Money   paid   as   indemnity : 
Contract,  8,  9. 


illegality.     See 


BAILMENT. 

Jus  tertii:  estoppel:  sale  by  bailor  for  bailee 
after  notice  of  adverse  claim :  right  to  pro- 
ceeds of  sale] — If  a  bailee  accepts  the  bailment 
with  full  knowledge  of  an  adverse  claim,  he 
cannot  afterwards  set  up  the  existence  of  such 
claim  as  against  his  bailor.  After  the  filing  of 
a  liquidation  petition  the  holder  of  a  registered 
bill  of  sale  executed  by  the  debtor  instructed  an 
auctioneer  to  take  possession  of  the  chattels 
comprised  in  it.  The  auctioneer  took  posses- 
sion, and  advertised  the  goods  for  sale  on  be- 
half of  the  bill  of  sale  holder.  The  sale  was 
stopped  by  injunction,  and  the  auctioneer  re- 
mained in  possession  of  the  goods  on  behalf  of 
the  receiver  under  the  petition.  ^  On  the  ap- 
pointment of  a  trustee  the  auctioneer  held  pos- 
session for  him,  and  ultimately  by  his  directions 
advertised  the  goods  for  sale,  the  advertisements 
and  the  catalogues  of  the  goods  being  headed 
"In  liquidation.  By  order  of  the  trustee." 
The  goods  were  sold,  and  the  proceeds  of  sale 
were  received  by  the  auctioneer.  The  bill  of 
sale  holder  gave. him  notice  not  to  pay  them  to 
the  trustee,  and  he  declined  to  pay  them  over. 
The  trustee  applied  to  the  Court  of  Bankruptcy 
for  an  order  for  payment  to  him,  serving  notioe 
of  his  motion  on  the  auctioneer  only.  On  the 
hearing  of  this  motion  an  order  was  made  by 
consent  that  the  money  should  be  paid  into 
Court,  and  the  hearing  adjourned,  notice  being 
meanwhile  given  to  the  bill  of  sale  holder. 
Notice  was  served  on  him,  but  not  a  four  days' 
notice  as  required  by  rule  50  of  the  Bankruptcy 
Rules,  1870,  and  he  did  not  appear  on  the  ad- 
journed hearing.  He  had  meanwhile  com- 
menced an  action  against  the  auctioneer  for  the 
proceeds  of  sale  : — Held  (affirming  the  decision 
of  Bacon,  C.J.),  that  the  Court  of  Bankruptcy 
ought  to  exercise  its  jurisdiction  under  section 
72  of  the  Bankruptcy  Act,  1869,  and  that  the 
money  must  be  paid  out  to  the  trustee,  on  the 
ground  that  the  auctioneer  had,  with  full  know- 
ledge of  the  adverse  claim,  deliberately  elected  to 
sell  the  goods  for  the  trustee,  and  was  therefore 
estopped  from  denying  his  title.  Biddle  v.  Bond 
(6  B.  &  S.  225)  distinguished.  Ex  parte  Dairies ; 
in  re  Sadler  (App.),  Law  Rep.  19  Ch.  D.  86. 

Cab  proprietor  and  driver:  relation  between, 
that  of  bailor  and  bailee.    See  Negligence,  5. 
Larceny  by  bailee.    See  Labcent,  1,  2. 

BAKEHOUSE. 

[Statutory  regulations  as  to  bakehouses  and  the 
sanitary  condition  thereof.  46  &  47  Vict. 
o.  53,  ss.  15-17.] 

BANK  OF  ENGLAND. 

1.— Bank-note :  alteration  of] — The  alteration 
of  a  Bank  of  England  note,  by  erasing  the 
number  upon  it  and  substituting  another,  is  a 
material  alteration  which  avoids  the  instrument, 
so  that  a  bona  fide  holder  for  value  cannot  after- 
wards  maintain    an    action  upon    such  note. 
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Suffell  v.  The  Bank  of  England  (App),  51  Law 
J.  Rep.  Q.B.  401 ;  Law  Rep.  9  Q.B.  D.  555. 

2. — The  plaintiffs  held  certain  acceptances  of 
A.'s,  and  the  defendant  was  acting  as  solicitor  to 

A.  and  to  B.    B.  agreed  to  take  up  A.'s  accept- 
ances ;  and  the  defendant  cashed  a  cheque  for 

B.  at  B.'s  Bank,  and  received  two  100Z.  Bank  of 
England  notes.    On  the  29th  of  May,  the  defen- 
dant sent  a  clerk  to  the  plaintiffs  with  these  two 
100Z.  Bank  of  England  notes,  which  were  paid 
to  them,  the  clerk  receiving  three  acceptances 
of  A.'s  and  632. 15s.  in  cash.   The  defendant  re- 
tained 13Z.  15s.,  in  payment  of  a  bill  of  costs 
due  from  A.  to  himself,  and  paid  50/.  to  B.    On 
the  7th  of  Jane,  one  of  the  notes  which  the 
plaintiffs  had  paid  away  was  brought  back  to 
them  as  having  been  refused  by  the  Bank  of 
England,  and  with  the  words  "  The  No.  and 
date  of  this  note  have  been  altered"  written 
across  it.    On  the  22nd  of  July  they  demanded 
1002.  of  the  defendant,  who  then  had  notice 
that  the  note  was  bad.    All  parties  had  believed 
the  two  notes  to  be  good:— Held,  first,  that  the 
plaintiffs,  in  receiving  the  note  from  the  de- 
fendant and  handing  him  the  acceptances,  were 
not  dealing  with  him  merely  as  agent  for  A.  or 
B. ;  secondly,  that  the  rule  as  to  the  necessity 
of  giving  notice  of  the  infirmity  of  a  note  or  bill * 
in  order  to  enable  a  plaintiff  to  take  advantage 
of  such  infirmity  is  not  applicable  to  the  case  of 
a  forged  Bank  of  England  note ;  and,  thirdly, 
that  the  proviso  in  section  54  of  the  Bills  of 
Exchange  Act,  1882,  does  not  apply  to  Bank  of 
England  notes  ;  that  the  alteration  in  question 
was  "  apparent "  within  that  proviso,  since,  al- 
though the  holder  had  not  the  means  of  de- 
tecting it,  it  would  at  once  be  obvious  upon 
presentation   at  the  Bank  of    England;    that 
that  Act  has  not  a  retrospective  operation ;  and 
that,  consequently    (following    Suffell  v.    The 
Bank  of  England,  see  last  case),  the  Bank 
of  England  were  entitled  to  refuse  payment  of 
the  note,  and  the  plaintiffs,  having  received  a 
worthless  document  from  the  defendant,  were 
entitled  to  recover  the  amount  for  which  they 
had  taken  it  as  payment.      The    Leeds    and 
County  Bank  v.  Walker,  52  Law  J.  Rep.  Q.B. 
690 ;  Law  Rep.  11  Q.B.  D.  84. 

Incorporation  of  borough  :  duty  of  bank  to  re- 
gister stock  in  name  of  corporation.  See 
Public  Health  Acts,  12. 

Vesting  order  made  in  chambers :  duty  of  bank 
to  act  upon.    See  Tbustee  Act,  8. 


Bank-notes. 

Cheque. 

Lien. 


BANKER. 


Aooount 

Deposit  of  deeds  with  banker  to  secure  balance  of 
account :  rule  in  Clayton's  Case.  See  Mort- 
gage— Equitable,  1. 


Inspection  of  banking  account :  right  to.  See 
Practice — Production  of  Documents,  20. 

Guarantee  to  banker  for  banking  account :  right 
of  banker  to  close  account  on  death  of  cus- 
tomer.    See  Principal  and  Surety,  1. 

Banking  Company. 

Reconstruction :  interest  of  dissentient  share- 
holder :  production  of  books  and  accounts. 
See  Company — Winding-up,  20. 

Winding-up :  company  incorporated  by  royal 
charter.     See  Company — Winding-up,  39. 

Winding-up :  head  bank  and  branches :  trans- 
actions before  notice  of  stoppage  of  bank. 
See  Company— Winding-up,  48. 

Bank-notes. 

1.— Right  to  issue]— A  firm  of  bankers  law- 
fully issuing  notes  on  the  6th  of  May,   1844, 
and  accordingly  permitted  by  7  &  8  Vict.  c.  32 
(the  Bank  Charter  Act,  1844),  under  certain 
conditions,  to  continue  so  to  do,  sold  their  busi- 
ness to  a  limited  company,   "  excepting  their 
right  to  issue  notes,  but  including  agreed  benefit 
of   the  issue " ;   and  it  was  agreed  that  they 
might  continue  to  issue  their  notes,  but  through 
the  company '8  officers  only ;  that  the  company 
Bhould  allow  them  interest  on  the  circulation  at 
two  per  cent,  less  expenses ;  that  to  continue  the 
issue  new  partners  might  be  admitted,  but  not 
without  the  company's  consent ;  that  if  their 
right  of  issue  were  taken  away  any  compensa- 
tion given  them  should  go  to  the  company  un- 
less it  should  get  an  equal  right  of  issue,  and 
that  if  it  should  acquire  a  right  of  issue  their 
right  of  issue  was  to  cease.    The  firm  ceased  to 
carry  on  business  except  under  that  agreement : 
— Held,  that  their  notes  could  no  longer  be  law- 
fully issued,  whether  under  the  agreement  or 
otherwise,    as  the  agreement  amounted   to  a 
transfer  of  their  right  of  issuing  notes  as  well 
as  of  the  rest  of  their  business,  and  they  had 
therefore,   within  the  meaning  of   sections  12 
and  28  of  the  Act,  ceased  to  ''carry  on  the 
business  of  a  banker,  whether  by  the  issue  of 
notes  or    otherwise,"  and  so  were  prohibited 
from  thereafter  issuing  notes.     The  Attorney  - 
General  v.  Birkbeck,  Stansfeldt  Alcock,  and  the 
Craven  Bank  (Lint.),  53  Law  J.  Rep.  Q.B.  378 ; 
Law  Rep.  12  Q.B.  D.  601. 

Cheque. 

2.— Overdue  draft :  rights  of  bona  fide 
holder) — The  rule  of  law  that  the  holder  of  an 
overdue  bill  of  exchange  or  promissory  note 
payable  at  a  fixed  date  has  it  with  the  same 
title,  and  no  other,  as  the  person  from  whom 
he  receives  it,  has  no  application  to  cheques. 
The  mere  fact,  therefore,  that  a  person  is  the 
holder  of  a  cheque  eight  days  after  its  date 
does  not  of  itself  place  him  in  the  position  of  a 
taker  at  his  peril  so  as  to  make  him  stand  in 
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the  same  position  as  the  person  from  whom  he 
receives  it.  The  proper  question  for  the  jury 
in  such  a  case  is,  whether  the  cheque  was 
taken  nnder  such  circumstances  as  ought 
reasonably  to  have  created  suspicion  that  it 
was  in  any  way  tainted  with  fraud.  The  Lon- 
don and  County  Bank  v.  Groome,  51  Law  J. 
Bep.  Q.B.  224  ;  Law  Bep.  8  QJ3.  D.  288. 

Down  v.  Hailing  (4  B.  &  C.  330)  explained 
and  distinguished.    Ibid. 

3. — Post-dated  cheque :  bankruptcy  of  payee 
before  date  of  payment) — Between  the  giving  of 
a  post-dated  cheque  in  payment  of  a  debt  then 
due  and  the  date  at  which  it  was  payable,  the 
drawers  received  notice  of  the  bankruptcy  of  the 
payee.  The  drawers  did  not  stop  the  cheque, 
and  the  proceeds  were  received  by  the  bankrupt : 
— Held  (reversing  the  decision  of  Bacon,  C.J., 
51  Law  J.  Bep.  Chanc.  61),  that  the  giving  of  the 
cheque  was  a  protected  transaction  within  the 
meaning  of  the  Bankruptcy  Act,  1869,  s.  94, 
sub-s.  3,  and  that  there  was,  consequently,  no 
obligation  on  the  drawers  to  stop  payment  of  it. 
Ex  parte  RichdaU;  in  re  Palmer  (App.),  51 
Law  J.  Bep.  Chanc.  462 ;  Law  Bep.  19  Ch.  D. 
409. 

Gift  of,  in  contemplation  of   death.    See  Do- 
natio Mobtis  Causa,  2. 

Negotiability  of,  by  Scotch  law.    See  Scotch 
Law — Bill  of  Exchange,  1. 

Payment  of  less  amount  by  cheque  a  satisfaction 
of  debt.    See  Accord,  2. 

Lien. 

4. — Equitable  mortgage  :  shares :  fraud  of 
mortgagor :  estoppel] — In  January,  1878,  B.  was 
a  customer  of  and  a  shareholder  in  the  defen- 
dant bank,  and  was  also  secretary  of  a  club 
having  an  account  there.  B.  fraudulently  altered 
a  cheque  for  600Z.,  drawn  by  the  club  in  favour 
of  S.  or  order,  by  striking  out  the  word  "  order  " 
and  adding  the  word  "bearer,"  and  then  in- 
duced the  bank  to  place  the  600Z.  to  the  credit 
of  his  own  account.  In  November,  1878,  the 
plaintiff  lent  B.  1,0002.  upon  the  security  of  the 
deposit  of  a  share  certificate  for  fifty  shares  in 
the  bank.  The  certificate  gave  the  holder  thereof 
notice  that  the  bank  had  a  paramount  lien  on 
the  shares  of  any  shareholder  for  whatever 
might  be  due  from  him  to  the  bank.  On  the 
17th  of  March,  1880,  the  plaintiff  gave  notice 
to  the  bank  of  the  deposit  of  the  certificate, 
and  was  told  by  the  bank  manager,  in  answer 
to  his  enquiry,  that  the  bank  had  no  claim  on 
the  shares,  In  May,  1880,  the  bank  got  notice 
of  B.'s  fraud.  They  then  settled  with  the  club, 
debited  B.'s  account  with  the  600Z.  which  they 
had  paid  to  him  on  the  irregular  cheque,  and 
gave  the 'plaintiff  notice  that  they  claimed  a 
lien  on  the  shares  for  that  amount.  In  an 
action  by  the  plaintiff  claiming  a  declaration 
that  the  shares  were  subject  to  his  equitable 
mortgage, — Held,  that  the  bank,  on  discovering 
B.'s  fraud,  were  entitled  to  set  the  account  right 
Digest,  1881-1885. 


as  between  themselves  and  him,  by  debiting  him 
with  the  amount  of  the  cheque.  Held  also,  that 
as  the  plaintiff  was  in  no  way  prejudiced  by  the 
statement  made  by  the  bank  manager  on  the 
17th  of  March,  1880,  the  bank  were  not  estopped 
from  setting  up  their  lien  on  the  shares ;  and 
action  dismissed.  Horsfall  v.  The  Halifax  and 
Huddersfield  Union  Banking  Company,  52  Law 
J.  Bep.  Chanc.  599. 

5. — Executor,  advance  to,  for  executorial 
purposes] — Bankers  made  an  advance  to  one 
executor,  who  was  also  a  residuary  legatee,  with 
the  consent  of  his  co-executor.  The  money  was 
placed  to  an  executorial  account  in  the  sole 
name  of  the  borrower.  Subsequently  the  bankers 
made  another  advance  to  the  same  executor,  and 
that  money  was  placed  to  the  same  account. 
In  'each  case  securities,  belonging  to  the  trust 
estate,  were  deposited  for  repayment  of  the 
advances.  The  first  set  of  securities  were  sold 
with  the  assent  of  both  executors,  and  the  first 
loan  was  repaid  out  of  the  proceeds,  but  after  the 
second  advance  was  made  the  co-executor  with- 
drew his  assent,  and  objected  to  the  bankers 
being  paid  out  of  the  trust  property,  on  the 
ground  that  the  money  had  been  paid  to  the 
separate  account  of  one  executor.  The  ad- 
vances were  duly  applied  for  executorial  pur- 
poses :  —Held,  that  the  bankers  were  justified  in 
making  the  second  advance,  and  were  entitled 
to  a  lien  on  the  second  set  of  securities.  Child 
d  Co.  v.  Thorley,  Law  Bep.  16  Ch.  D.  151. 

Lien  in  respect  of  moneys  advanced  to  directors 
of  building  society  ultra  vires.  See  Building 
Society,  7. 


BANKEBS'  BOOKS  EVIDENCE  ACT,  1879. 
See  Practice— Production  of  Documents,  20. 

BANKBUPTCY. 

Act  of  Bankruptcy. 
Adjudication. 
Annulment. 
Appeal. 

Assets. 

Assignment  by  debtor,  validity  of. 
Goods  taken  in  execution. 
Salary,  earnings,  or  income  of  bankrupt 
Vesting  of  property* 
Close  of  Bankruptcy. 

Composition. 

Approval  of  Court. 

Consequences  and  effect  of  composition. 

Meetings  of  creditors. 

Reasonableness  of  proposed  composition.* 

Registration  of  resolutions* 

Statement  of  affairs. 

Costs. 
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Debtor'!  Summons. 

Convict 

Debt,  sufficiency  of. 

Jurisdiction  of  Court. 

Service. 

Staying  proceedings :  dispute  as  to  debt. 
Discharge. 

Disclaimer. 

Effect  of  disclaimer. 
Leave  of  Court. 
Powers  of  trustee. 
Time  for  disclaimer. 

Discovery. 

Distress. 

Evidence. 

Examination. 

Debtor. 

Witness. 
Execution. 

Fraudulent  Preference. 
Injunction. 
Interpleader  Order. 
Jurisdiction. 
Liquidation. 

Adjudication. 

Close  of  liquidation. 

Reasonableness  of  proposed  arrangement. 

Registration  of  resolutions. 

Statement  of  affairs. 

Transfer  of  proceedings. 

Trustee  under  liquidation. 
Meetings. 
Mutual  Dealing!. 
Official  Beoeiver. 
Order  and  Disposition. 

Articles  not  connected  with  trade  or  business. 

BUI  of  sale. 

Furniture:  custom  of  hiring. 

Trust  property. 

Petition. 

Dismissal. 

Domicil  of  debtor. 

Notice  of. 

Petitioning  creditor's  debt. 

Signature. 

Staying  proceedings. 
Proof. 

Debt  provable. 

Joint  and  separate  estate. 

Procedure  and  evidence. 
Protected  Transaction. 
Receiver. 
Beceiving  Order. 
Begistrar. 


Scheme. 

Secured  Creditor. 
Sequestration. 
Trader. 
Trustee. 

Appointment. 

Liability. 

Powers. 

Release  and  discharge. 

Removal. 
Undischarged  Bankrupt 
Voluntary  Settlement. 

[Amendment  and  consolidation  of  the  law. 
46  <fe  47  Vict.  c.  52.  See  farther  under  sub- 
headings in  this  title.] 

Act  of  Bankruptcy. 

[Definition  of.    46  &  47  Vict.  c.  52.  s.  4.] 

[Trustees1  title  to  relate  back  to  time  of  act  of 
bankruptcy.    46  A  47  Viot.  c.  52.  s.  43.] 

[Boles  under  Act  of  1883.    See  53  Law  J.  Bep. 
Q.B.  Appendix,  and  54  ibid.  Appendix.] 

Assignment  of  whole  property  to  secure  existing 

debt. 

1. — Bill  of  sale:  future  property:  previous 
agreement] — A  bill  of  sale  which  enables  the 
grantee  to  seize,  not  only  all  the  grantor's  pro- 
perty existing  at  the  date  of  its  execution,  but 
also  all  the  property  to  be  thereafter  acquired 
by  him,  including  that  which  may  be  acquired 
by  means  of  the  advance  then  made  to  him,  is 
not  necessarily  void  as  an  act  of  bankruptcy. 
Ex  parte  Hauzwell ;  in  re  Hemingway  (AppJ, 
52  Law  J.  Bep.  Chanc.  737 ;  Law  Bep.  23  Ch.  D. 
626. 

Graham  v.  Chapman  (12  Com.  B.  Bep.  85; 
21  Law  J.  Bep.  G.P.  173)  overruled.    Ibid. 

Where  the  holder  of  a  bill  of  sale,  which  is 
impeached  upon  the  ground  of  its  being  an  as- 
signment of  all  the  grantor's  property  for  a  past 
consideration,  attempts  to  support  it  on  the 
ground  that  it  was  given  in  pursuance  of  a  prior 
parol  agreement,  the  onus  is  upon  him  to  shew, 
not  only  that  such  prior  agreement  did  in  fact 
exist,  but  that  it  was  in  all  respects  bona  fide. 
Ibid. 

Ex  parte  KUner;  in  re  Barker  (Law  Bep.  13 
Ch.  D.  245)  distinguished.    Ibid. 

2. — Further  advances] — Where  a  debtor  as- 
signs the  whole  of  his  property  as  security  for 
an  existing  debt,  and  the  assignee  makes  a  bona 
fide  promise  to  make  further  advances,  the  deed 
will  not  necessarily  be  fraudulent  and  an  act  of 
bankruptcy  within  the  Bankruptcy  Act,  1869, 
s.  6,  sub-s.  2,  although  the  agreement  to  make 
further  advances  be  not  technically  binding  at 
law  or  in  equity.  Ex  parte  Wilkinson ;  in  re 
Berry  (App.),  52  Law  J.  Bep.  Chanc.  657 ;  Law 
Bep.  22  Ch.  D.  788. 
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If  there  is  a  bona  fide  arrangement  to  enable 
the  debtor  to  continue  his  business,  the  deed 
will  not  be  declared  void  as  against  the  trustee 
in  bankruptcy  of  the  debtor.    Ibid. 

Ex  parte  Dann  (see  next  case)  distinguished. 
Ibid. 

3. — Further  advances:  insufficient  excep- 
tion]— A  bill  of  sale  comprising  substantially  all 
the  grantor's  property  was  given  to  secure  a  past 
debt  of  600Z.,  and  further  advances  up  to  1,0002., 
and  was  stamped  to  cover  1,0002.,  but  there  was 
no  covenant  on  the  part  of  the  grantee,  or  any 
contemporaneous  agreement,  to  make  the  fur- 
ther advances :  the  grantee  shortly  after  the 
execution  of  the  deed  made  two  small  ad- 
vances:— Held,  that,  in  the  absence  of  any 
binding  agreement  or  covenant  on  the  part  of 
the  grantee  to  make  the  further  advances,  the 
bill  of  sale  must  be  taken  as  an  act  of  bank- 
ruptcy, and  void  as  against  the  grantor's  trus- 
tee :  the  fact  that  the  further  advances  were  in 
the  contemplation  of  the  parties  not  being  suffi- 
cient to  take  the  deed  out  of  the  general  rule. 
And  the  advances  actually  made  by  the  grantee, 
being  made  with  notioe  of  the  act  of  bankruptcy, 
could  not  be  retained  by  the  grantee  out  of  the 
proceeds  of  sale  of  the  property  comprised  in 
the  deed  which  he  had  seized.  Ex  parte  Dann ; 
in  re  Parker  (App.),  61  Law  J.  Rep.  Chanc.  290 ; 
Law  Rep.  17  Ch.  D.  26. 

Tenant  right  of  a  farmer  held  not  a  sufficient 
exception.    Ibid. 

4. — Magnitude  of  advance  not  true  test] — In 
determining  whether  an  assignment  by  a  debtor 
of  the  whole  of  his  property  in  consideration  of 
an  existing  debt  and  fresh  advances  is  or  is  not 
an  act  of  bankruptcy,  the  greatness  or  smallness 
of  the  advance  is  not  the  true  test ;  but  whether 
the  vendor  intended  that  the  advance  should 
enable  the  debtor  to  carry  on  his  business,  and 
had  reasonable  ground  for  believing  that  it 
would  do  so.  Ex  parte  Johnson ;  in  re  Chap- 
man (App.),  53  Law  J.  Rep.  Chanc.  762 ;  Law 
Rep.  26  Gh.  D.  338. 

* 
Bankruptcy  notice. 

5. — Conditional  payment  of  debt  within  seven 
days  after  service  of  bankruptcy  notice] — Where 
less  than  seven  days  after  the  service  of  a  bank- 
ruptcy notice  the  debtor  gave  to  the  creditor  a 
promissory  note,  payable  two  months  after  date, 
for  the  amount  of  the  debt,  which  note  the 
creditor  accepted,— Held,  that,  the  note  being 
a  conditional  payment  of  the  debt,  the  creditor 
could  not,  during  the  currency  of  the  note,  avail 
himself  of  the  bankruptcy  notice  to  obtain  a 
receiving  order  against  the  debtor.  Ex  parte 
Matthew;  in  re  Matthew  (App.),  Law  Rep.  12 
QJB.  D.  506. 

6. — "Final  judgment"  :  company:  winding- 
up:  balance  order]— A  "balance  order,"  made 
in  the  voluntary  winding  up  of  a  company  on  a 
contributory,  for  the  payment  of  calls  which  had 
been  made  upon  him  before  the  commencement 
of  the  winding-up,  is  not  a  "  final  judgment " 


within  the  meaning  of  sub-s.  1  (g)  of  section  4 
of  the  Bankruptcy  Act,  1883,  and  therefore  a 
bankruptcy  notice  cannot  be  issued  in  respect 
of  such  an  order.  Ex  parte  Whinney ;  in  re 
Sanders,  Law  Rep.  13  Q.B.  D.  476. 

7. — tl  Final  judgment " :  costs  :  order  for  pay- 
ment]— In  an  action  for  specific  performance,  the 
defendants  having  carried  out  the  contract,  fur- 
ther proceedings  were  stayed,  and  an  order  was 
made  for  the  payment  of  the  taxed  costs  by  the 
defendants,  with  which  order  they  failed  to  com- 
ply:— Held,  that  this  was  not  a  "final  judg- 
ment" within  the  meaning  of  section  4,  sub- 
section 1  (g)  of  the  Bankruptcy  Act,  1883,  upon 
non-compliance  with  which  a  bankruptcy  notice 
could  be  founded.  Ex  parte  Schmitz ;  in  re 
Cohen  (App.),  53  Law  J.  Rep.  Chanc.  1168; 
Law  Rep.  12  Q.B.  D.  509. 

Ex  parte  Chinery  (see  next  case)  followed. 
Ibid. 

8. — "Final  judgment":  garnishee  order 
absolute]— A  garnishee  order  absolute  is  not  a 
"  final  judgment "  against  the  garnishee  within 
the  meaning  of  sub-section  1  (g)  of  section  4  of 
the  Bankruptcy  Act,  1883,  in  respect  of  which 
the  judgment  creditor  who  has  obtained  it  can 
issue  a  bankruptcy  notice  against  the  garnishee. 
Ex  parte  Chinery;  in  re  Chinery  (App.),  53 
Law  J.  Rep.  Chanc.  662 ;  Law  Rep.  12  Q.B.  D. 
342. 

9. — "  Final  judgment "  :  judgment  giving 
costs  and  ordering  an  enquiry  as  to  damages] — 
An  adjudication  of  costs  to  the  plaintiff  con- 
tained in  a  judgment  ordering  an  injunction 
and  an  enquiry  as  to  damages  against  the  de- 
fendant is  a  "final  judgment  for  any  amount " 
which  may  be  the  foundation  of  a  bankruptcy 
notice  under  the  Bankruptcy  Act,  1883,  s.  4  (g). 
In  re  Faithfull;  ex  parte  Moore  (App.),  54  Law 
J.  Rep.  Q.B.  190 ;  Law  Rep.  14  Q.B.  D.  627. 

10. — Notice  served  by  executor  of  judgment 
creditor] — Before  an  executor  can  serve  a  good 
bankruptcy  notice  founded  upon  a  final  judg- 
ment obtained  by  his  testator,  he  must  obtain 
leave  to  issue  execution  under  Order  XLII. 
rule  23.  Ex  parte  Woodall;  in  re  Woodall 
(App.),  63  Law  J.  Rep.  Chanc.  966;  Law  Rep. 
13  QJB.  D.  479. 

Notice  in  name  of  firm  where  one  partner  bank- 
rupt.   See  infra,  Receiving  Order,  2. 

Defeating  or  delaying  creditors. 

11.— Domiciled  Englishman  residing  abroad] 
—A  domiciled  Englishman  who,  before  con- 
tracting the  debt  to  the  petitioning  creditors, 
had  a  bona  fide  French  residence,  and  a  con- 
tinuous French  residence  since,  broken  only  by 
occasional  visits  to  England, — Held,  not  to  shew 
any  intention  to  defeat  or  delay  his  creditors 
merely  by  remaining  abroad,  in  the  absence  of 
any  other  sufficient  evidence  to  prove  that  in- 
tention. Ex  parte  Brandon ;  in  re  Trench 
(App.),  53  Law  J.  Rep.  Chanc.  576;  Law  Rep. 
25  Ch.  D.  500. 
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12. — Evidence  :  onus  :  death  of  debtor] — 
Where  a  petitioning  creditor  alleges  as  an  act 
of  bankruptcy  against  his  debtor  that  he  has 
absented  himself  from  his  dwelling-house  with 
intent  to  defeat  and  delay  his  creditors,  the  onus 
is  upon  the  creditor  to  shew  that  the  debtor  is 
alive  and  in  some  other  place.  Ex  parte  Oeisel ; 
in  re  Stanger,  53  Law  J.  Bep.  Chanc.  349  ;  Law 
Bep.  22  Ch.  D.  436. 

In  a  case  in  which  the  evidence  went  to  shew 
that  the  debtor  was  dead  at  the  time  when  the 
alleged  act  of  bankruptcy  was  committed,  the 
Court  of  Appeal,  on  the  application  of  his 
executors,  annulled  the  adjudication  which  had 
been  made  against  him.     Ibid. 

18. — Fraud  on  bankruptcy  law]—  Agreement 
for  the  hire  of  railway  waggons  for  the  term 
of  five  years  at  a  yearly  rent  of  10Z.  apiece,  with 
power  to  the  lessors,  when  the  rent  should  be  in 
arrear  for  seven  days,  to  distrain  goods  on  the 
lessee's  premises,  and  sell,  Ac,  as  landlords  may 
on  distress  for  rent,  the  lessee  at  the  end  of  the 
term  to  have  the  option  of  purchasing  the 
waggons  for  5s.  each.  The  lessee  having  gone 
into  liquidation,  the  lessors  distrained  under 
the  agreement.  The  agreement  being  admitted 
to  be  of  a  usual  character,  having  regard  to  the 
subject-matter,  a  motion  in  an  action  by  the 
debtor  and  the  receiver  under  his  petition  to 
restrain  proceedings  upon  the  distress  was  re- 
fused. The  agreement  and  the  distress  there- 
under were  held  not  to  be  in  fraud  of  the  general 
creditors  in  the  lessee's  bankruptcy.  A  power 
to  distrain  will  not  by  itself,  in  an  ordinary  case, 
render  such  an  agreement  fraudulent  against 
creditors  in  bankruptcy.  Leman  v.  The  York- 
shire Railway  Waggon  Company,  50  Law  J. 
Bep.  Chanc.  293. 

Queere,  whether  the  jurisdiction  under  sec- 
tion 13  of  the  Bankruptcy  Act,  1869,  to  restrain 
proceedings  can  be  exercised  in  an  action.  Ibid. 
14. — Shipbuilding  contract] — A  shipbuilding 
contract  contained  a  clause  to  the  effect  that 
if  at  any  time  the  builder  should  cease  work- 
ing on  the  ship  for  fourteen  days,  or  should 
allow  the  time  for  completion  and  delivery  of  the 
ship  to  expire  for  one  month  without  the  same 
having  been  completed  and  ready  for  delivery, 
or  in  the  event  of  the  bankruptcy  or  insolvency 
of  the  builder,  it  should  be  lawful  for  the  buyer 
to  cause  the  ship  to  be  completed  by  any  person 
he  might  see  fit  to  employ,  and  to  employ  such 
materials  belonging  to  the  builder  as  should  be 
then  on  his  premises,  and  which  should  either 
have  been  intended  to  be  or  be  considered  fit 
and  applicable  for  the  purpose :— Held,  that  the 
clause,  so  far  as  it  related  to  the  bankruptcy 
of  the  builder,  was  a  fraud  upon  the  bankrupt 
law  and  void  as  against  the  trustee.  Ex  parte 
Barter ;  ex  parte  Black ;  in  re  Walker  (App.), 
53  Law  J.  Bep.  Chanc.  802;  Law  Bep.  26 
Ch.  D.  510. 

The  buyer  having  on  the  liquidation  of  the 
builder  seized  and  used  materials  belonging  to 
him  for  the  purpose  of  completing  the  ship, — 
Held,  that  such  user  could  not  be  justified  under 


the  contract  by  a  subsequent  cesser  of  work  upon 
the  ship.    Ibid. 

15. — Trader  :  departure  from  dwelling-house] 
— There  is  no  distinction  between  the  words 
"  being  a  trader  "  used  in  sub-section  3  and  the 
same  words  used  in  sub-section  6  of  section  6  of 
the  Bankruptcy  Act,  1869.  The  words  in  sub- 
section 3  mean  being  a  trader  at  the  time  when 
the  act  of  bankruptcy  is  committed.  Ex  parte 
McOeorge ;  in  re  Stevens  (App.),  51  Law  J.  Bep. 
Chanc.  909 ;  Law  Bep.  20  Ch.  D.  697. 

Bule  65  of  the  Bankruptcy  Rules,  1870,  only 
applies  when  the  debtor  is  a  trader  at  the  time 
when  he  is  alleged  to  have  committed  the  act  of 
bankruptcy.    Ibid. 

Ex  parte  Schomberg  (Law  Bep.  10  Chanc.  172) 
approved  and  followed.    Ibid. 

Final  judgment. 
See  supra,  6,  8. 

Fraudulent  conveyance  or  transfer. 
See  infra,  Fraudulent  Preference. 

Notice  of  act  of  bankruptcy. 

16.—  A  judgment  creditor,  after  seizure  of  the 
debtor's  goods  in  execution,  but  before  sale,  re- 
ceived a  letter  from  the  debtor's  solicitors  giving 
notice  that  a  petition  in  bankruptcy  had  been 
filed  against  the  debtor  in  a  County  Court.  The 
debtor  having,  on  the  hearing  of  the  petition, 
been  adjudged  bankrupt, — Held  (affirming  the 
judgment  of  the  Common  Pleas  Division),  that 
the  letter  was  sufficient  notice  of  an  act  of 
bankruptcy  committed  by  the  debtor  within  the 
meaning  of  section  95  of  the  Bankruptcy  Act, 
1869,  so  as  to  deprive  the  execution  creditor 
of  the  protection  of  the  section.  Hocking  v. 
Acraman  (12  Mee.  &  W.  170 ;  13  Law  J.  Bep. 
Exch.  34 )  commented  on.  Lucas  v.  Dicker  (App.) , 
50  Law  J.  Bep.  Q.B.  190 ;  Law  Bep.  6  QJB.  D.  84. 

[And  see  infra,  Mutual  Dealings,  2,  3.] 

Suspension  of  payment. 

17. — Notice:  verbal  notice] — A  verbal  state- 
ment by  a  debtor  to  one  of  his  creditors  that  he 
has  suspended  or  that  he  is  about  to  suspend 
payment  of  his  debts  is  sufficient  to  constitute 
an  act  of  bankruptcy.  Ex  parte  Nickoll ;  in  re 
Walker,  Law  Bep.  13  Q.B.  D.  469. 

18.— A  debtor,  in  conversation  with  one  of 
his  creditors  who  was  deputed  by  the  general 
body  of  creditors  to  meet  him,  stated  that  he 
was  unable  to  pay  his  debts  in  full,  and  offered 
a  composition  of  twenty  per  cent. : — Held,  that 
this  did  not  amount  to  a  notice,  within  sub- 
section 1  (h)  of  section  4  of  the  Bankruptcy  Act, 
1883,  that  the  debtor  had  suspended  or  was  about 
to  suspend  payment  of  his  debts,  and  was  there- 
fore not  an  act  of  bankruptcy.  Ex  parte  Oastler; 
in  re  Friedlander  (App.),  54  Law  J.  Bep.  Q.B. 
23 ;  Law  Bep.  13  Q.B.  D.  471. 
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Adjudication. 

[Adjudication  of  bankruptcy  where  composition 
not  accepted  or  approved,  46  <fe  47  Vict.  c.  52, 
s.  20.  Notice  of  adjudication  to  be  gazetted 
and  advertised,  s.  20,  sub-s.  2.  Appointment 
of  trustee,  s.  21.  Committee  of  inspection, 
b.  22.  Power  to  accept  composition  or  scheme 
after  bankruptcy  adjudication,  s.  23.] 

L— Act  of  bankruptcy :  period  of  committal]— 
Sections  6  and  11  of  the  Bankruptcy  Act,  1869, 
are  perfectly  distinct,  and  an  adjudication  may 
be  good  if  the  act  of  bankruptcy  on  which  it  is 
founded  was  committed  within  six  months  from 
the  presentation  of  the  petition,  though  the  same 
act  of  bankruptcy  is  the  only  one  to  which  the 
title  of  the  trustee  can  relate  back,  and  was 
committed  more  than  twelve  months  before  the 
order  of  adjudication.  In  re  Orepe ;  ex  parte 
Grepe,  50  Law  J.  Rep.  Chanc.  723. 

2. — Jurisdiction:  discretion:  prior  Scotch 
sequestration]— The  jurisdiction  of  the  Court  to 
adjudge  bankrupt  a  debtor  against  whom  there 
is  existing  a  prior  unclosed  Scotch  sequestration 
in  which  he  has  not  obtained  a  discharge,  is 
matter  of  discretion  ;  and  if  it  does  not  appear 
that  the  debtor  has  any  assets  in  England,  or 
any  debts  contracted  since  the  commencement 
of  the  sequestration,  the  Court  will  decline  to 
make  an  adjudication.  Per  Jessel,  M.R. : — 
Prima  facie  the  existence  of  a  Scotch  seques- 
tration is  a  reason  for  declining  to  make  an 
adjudication.  Ex  parte  Robinson ;  in  re  Robin- 
son, Law  Rep.  22  Ch.  D.  816. 

8. — Jurisdiction :  act  of  bankruptcy  committed 
before  commencement  of  bankruptcy  act,  1883  ; 
rehearing]—  The  debtor  filed  a  liquidation  pe- 
tition in  December,  1883,  and  a  receiver  was 
appointed.  On  the  15th  of  January,  1884,  the 
adjourned  first  meeting  of  the  creditors  was  held, 
when  the  creditors  separated  without  passing 
any  resolutions  and  without  again  adjourning 
the  meeting.  On  the  21st  of  January  one  of  the 
creditors  presented  a  bankruptcy  petition  against 
the  debtor  under  the  Act  of  1869,  alleging  the 
filing  of  the  liquidation  petition  as  an  act  of 
bankruptcy.  On  the  1st  of  February  the  Registrar 
adjudicated  the  debtor  bankrupt  on  the  petition. 
The  debtor  was  present,  and  raised  no  objection 
to  the  jurisdiction  of  the  Court  to  make  the 
order.  The  receiver  had  not  been  discharged. 
On  the  14th  of  March  (Ex  parte  Pratt,  53  Law 
J.  Rep.  Chanc.  613 ;  Law  Rep.  12  Q.B.  D.  334, 
having  meanwhile  been  decided)  the  debtor 
applied  to  the  Registrar  for  a  rehearing  of  the 
petition,  and  a  reversal  of  the  order  of  adjudi- 
cation, on  the  ground  that  there  was  no  juris- 
diction to  make  it.  The  Registrar  refused  the 
application : —Held,  that  the  Court  had  no 
jurisdiction  to  make  the  adjudication  under  the 
Act  of  1869  on  the  ground  that  an  act  of  bank- 
ruptcy had  been  committed,  but  that  it  would 
have  had  jurisdiction  to  make  it  under  the  power 
given  by  sub-section  12  of  section  125  of  that 
Act.  Held,  therefore,  that,  as  the  objection  had 
not  been  raised  before  the  Registrar,  a  rehearing 


ought  not  to  be  allowed. — Observations  as  to 

the  exeroise  of  the  power  to  allow  a  rehearing. 

Ex  parte  May ;  in  re  May  (App.),  Law  Rep. 

12  Q.B.  D.  497. 

Annulment  of  adjudication.  See  infra,  Annul- 
ment. 

Liquidation  petition  :  adjudication  against  peti- 
tioning debtor.    See  infra,  Liquidation,  2. 

Petitioning  creditor's  debt.  See  infra,  Annul- 
ment, 1 ;  Petition,  5-7. 

Administration. 

[Administration  in  bankruptcy  of  estate  of  per- 
son dying  insolvent.  46  &  47  Vict.  c.  52, 
s.  125.] 

[General  rules  as  to  administration  orders.  See 
53  Law  J.  Rep.  Q.B.  Appendix,  p.  65.] 

Administration  order:  jurisdiction  of  Court  of 
Bankruptcy  to  make,  under  Bankruptcy  Act, 
1883.    See  Administration,  19,  20,  22. 

Affidavit. 
See  supra,  Evidence,  1,  3 ;  Examination,  5. 

After-acquired  Property. 

See  infra,  Liquidation,  5,  6 ;  Undischarged 
bankrupt,  2 ;  and  see  Insolvency. 

Annulment. 

[Power  for  Court  to  annul  adjudication  in  cer- 
tain cases.    46  &  47  Vict.  c.  52,  s.  35.] 

1. — Insufficient  petitioning  creditor's  debt] — 
An  adjudication  in  bankruptcy  not  appealed  from 
and  duly  advertised  will  not  afterwards  be  an- 
nulled under  the  general  jurisdiction  of  the 
Court,  on  the  ground  that  there  was  no  suffi- 
cient petitioning  creditor's  debt  to  support  the 
adjudication.  Ex  parte  French;  in  re  Trim, 
52  Law  J.  Rep.  Chanc.  48. 

2. — Scheme  of  settlement :  discharge  of  debtor] 
— Where,  under  section  28  of  the  Bankruptcy 
Act,  1869,  the  creditors  of  a  bankrupt  assent  to 
a  general  scheme  of  settlement  of  the  affairs  of 
the  bankrupt  which  is  approved  by  the  Court  of 
Bankruptcy,  the  bankrupt  is  thereby  discharged 
and  released  from  his  debts  whether  or  not  such 
scheme  includes  a  condition  that  the  order  of 
adjudication  is  to  be  annulled ;  and  such  scheme 
is  an  answer  to  an  action  subsequently  brought 
by  one  of  the  creditors  for  his  debt.  Gilbey  v. 
Jeffries  (App.),  52  Law  J.  Rep.  Q.B.  601;  Law 
Rep.  11  Q.B.  D.  559. 

J.  was  adjudicated  a  bankrupt.  The  creditors 
assented  to  a  general  scheme  of  settlement  of 
the  affairs  of  J.,  upon  the  terms  that  if  he 
assigned  to  the  trustee  under  the  bankruptcy  all 
his  estate  and  effects  for  the  benefit  of  his  cre- 
ditors, the  order  of  adjudication  in  bankruptcy 
should  be  annulled.  J.  executed  a  deed  of  as- 
signment, the  scheme  was  approved  by  the  Court, 
and  the  bankruptcy  was  annulled.  One  of  the 
creditors  subsequently  brought  an  action  against 
J.  for  his  debt :— Held,  affirming  the  judgment 
of  tiie  Queen's  Bench  Division  (52  Law  J.  Rep. 
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Q.6. 116),  that  the  scheme  released  J.,  and  was 
an  answer  to  the  action.    Ibid. 

3. — Time :  expiration  of  time  for  appealing'] 
— The  Court  has  power,  in  a  proper  case,  to 
annul  an  order  of  adjudication,  notwithstanding 
that  the  time  for  appealing  against  the  order 
has  expired.  Ex  parte  Qeisel ;  in  re  Stanger 
(App.),  63  Law  J.  Bep.  Chanc.  349 ;  Law  Bep. 
22  Ch.  D.  486. 

Section  10  of  the  Bankruptcy  Act,  1869,  only 
applies  to  legal  proceedings  taken  by  or  against 
a  trustee  in  bankruptcy,  and  not  to  an  applica- 
tion to  annul  an  adjudication.    Ibid. 

Appeal. 

[Appeals  in  Bankruptcy.  Appeal  to  lie  to  Court 
of  Appeal,  or  to  House  of  Lords  with  leave  of 
Court  of  Appeal.    46  A  47  Vict.  c.  62,  s.  104.] 

[Appeal  from  County  Court  to  lie  to  Divisional 
Court  of  whom  Bankruptcy  Judge  to  be  one. 

46  A  47  Vict.  c.  62,  s.  104,  Bub-s.  2  (a)  repealed. 

47  &  48  Vict.  c.  9.] 

1.— Deposit :  "  at  or  before  the  time  of  enter- 
ing the  appeal"]— The  deposit  directed  to  be 
made  by  an  appellant,  under  rule  146  of  the 
Bankruptcy  Boles,  1870,  must  be  made  within 
the  twenty-one  days  limited  by  rule  143  for  en- 
tering an  appeal.  In  re  Dickinson ;  ex  parte 
Rosenthal  (App.),  61  Law  J.  Bep.  Chanc.  736 ; 
Law  Bep.  20  Ch.  D.  316,  affirming  the  decision 
of  Bacon,  C.J.,  61  Law  J.  Bep.  Chanc.  669. 

Where  an  appeal  was  entered  on  the  17th  of 
February,  and  the  deposit  was  not  paid  till  the 
6th  of  March, — Held,  that  this  was  not  a  formal 
defect  or  irregularity  which  could  be  cured  under 
section  82,  and  that  the  appeal  could  not  be 
heard.    Ibid. 

The  proper  practice  now  is  for  the  Registrar, 
before  entering  an  appeal,  to  give  a  direction  to 
the  Bank  of  England  to  receive  the  deposit,  and 
then,  upon  receiving  the  bank's  certificate  of 
the  payment  of  the  money,  to  enter  the  appeal. 
Ibid. 

2. — The  practice  as  to  the  payment  of  deposit 
and  entry  of  appeals  in  bankruptcy  laid  down  in 
Ex  parte  Rosenthal  (see  last  case)  applies  to 
appeals  to  the  Court  of  Appeal  as  well  as  to 
appeals  to  the  Chief  Judge.  Ex  parte  Luxon  ; 
in  re  Pidsley  (App.),  61  Law  J.  Bep.  Chanc.  928 ; 
Law  Bep.  20  Ch.  D.  701. 

Where  the  Registrar's  clerk  had  improperly 
entered  an  appeal  before  receiving  the  Bank's 
certificate  of  the  payment  of  the  deposit,  al- 
though the  deposit  had  been  paid  within  the 
limited  period,— Held,  that  as  there  had  been 
no  default  on  the  part  of  the  appellant  the 
appeal  could  be  heard.    Ibid. 

8.— Jurisdiction :  county  court :  transfer  of 
proceedings]— The  refusal  of  a  County  Court 
Judge  to  grant  a  certificate  under  rule  16  of  the 
Bankruptcy  Bules,  1883,  that  in  his  opinion  the 
proceedings  under  a  bankruptcy  would  be  more 
advantageously  conducted  in  another  Court,  is 
matter  of  appeal  if  the  Judge  has  refused  to 
exercise  his  discretion.     In  such  a  case  the 


Court  of  Appeal,  if  it  is  of  opinion  that  the 
certificate  ought  to  have  been  granted,  will  not 
refer  the  matter  back  to  the  County  Court,  but 
will  itself  grant  the  certificate.  Ex  parte  Soanes ; 
in  re  Walker,  Law  Bep.  13  Q.B.  D.  184. 

The  Judge  had  refused  the  application  on  the 
ground  that  the  applicants  were  estopped  by 
the  correspondence  between  the  solicitors  from 
making  it :—  The  Court  held  that  there  was  no 
such  estoppel,  and  that,  therefore,  as  the  Judge 
had  decided  on  a  wrong  ground,  he  had  in  effect 
refused  to  exercise  his  discretionary  power,  and 
there  was  an  appeal  from  his  decision.    Ibid. 

4. — Debtor's  summons :  appeal  from  order : 
jurisdiction  of  bankruptcy  registrar] — The  juris- 
diction of  the  High  Court  under  section  6  of 
the  Debtors  Act,  1869,  has  been,  by  virtue  of 
section  103  of  the  Bankruptcy  Act,  1883,  and 
orders  under  it,  assigned  to  the  Judge  in  Bank- 
ruptcy, and  the  exercise  of  it  delegated  to  the 
Bankruptcy  Registrars.  An  appeal  from  an 
order  of  a  Registrar,  approved  by  the  Judge  in 
Bankruptcy,  will  therefore  not  lie  to  the  Divi- 
sional Court,  but  will  be  regulated  by  section  104 
of  the  Bankruptcy  Act,  1883.  In  re  Lascelles ; 
ex  parte  Genese,  63  Law  J.  Bep.  Q  JB.  678 ;  Law 
Bep.  13  Q.B.  D.  901. 

6. — Locus  standi :  removal  of  trustee  before 
hearing] — Where  a  trustee  in  a  bankruptcy  pre- 
sented an  appeal  against  the  admission  of  a 
proof,  but  before  the  appeal  came  on  for  hearing 
he  had  been  removed  from  his  office  and  a  new 
trustee  appointed  who  declined  to  prosecute  the 
appeal,— Held,  that  the  appellant  had  no  locus 
standi,  but  that  the  appeal  must  stand  over  for 
a  fortnight  to  give  the  creditors  an  opportunity 
of  prosecuting  it.  This  having  been  done  and 
at  the  end  of  the  fortnight  no  creditor  having 
adopted  the  appeal, — Held,  that  the  appeal  must 
be  dismissed,  and  that  the  respondent  was  en- 
titled to  have  his  costs  paid  out  of  the  deposit, 
but  that  no  personal  order  for  costs  could  be 
made  against  the  appellant.  Ex  parte  Sheard ; 
in  rePooley  (No.  2)  (App.), Law  Bep.  16  Ch.D.  110. 

6. — Notice  of  appeal] — Notice  of  ex  parte 
appeals  from  a  Registrar  sitting  as  Chief  Judge 
ought  not  to  be  addressed  to  or  served  upon  the 
Registrar.  If  the  Registrar  is  served  he  ought 
not  to  appear,  and  if  he  does  so  he  will  not  get 
his  costs.  In  re  Moir;  ex  parte  Izard  (App.), 
61  Law  J.  Bep.  Chanc.  939 ;  Law  Bep.  20  Ch.  D. 
703. 

7.— Notice:  substituted  service] — Where  a 
bankruptcy  petition  has  been  heard  in  the 
absence  of  the  debtor,  he  not  having  given  any 
notice,  under  rule  36,  of  his  intention  to  shew 
cause  against  it,  and  adjudication  has  been 
refused  by  the  Court,  if  the  petitioning  creditor 
appeals  against  the  refusal  the  debtor  must  be 
served  with  notice  of  the  appeal.  If  personal 
service  of  the  notice  cannot  be  effected,  the 
Court  has  jurisdiction  to  order  substituted  ser- 
vice thereof.  Ex  parte  Warburg;  in  re  WhaUey 
(App.),  63  Law  J.  Bep.  Chanc.  336. 

8. — Notice :  time :  notice  sent  by  post :  trustee : 
costs]— It  notice  of  a  bankruptcy  appeal  is  sent 
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by  post,  as  provided  by  section  142  of  the  Bank- 
ruptcy Act,  1883,  quoere  whether  the  notice  will 
be  in  time  unless  the  letter  is  received  by  the 
respondent  before  the  expiration  of  the  twenty- 
one  days  limited  for  appealing.  A  trustee  in 
bankruptcy  who  is  served  with  notice  of  an 
appeal,  and  who  appears,  and  only  asks  for  his 
costs,  will  not  be  allowed  his  costs  of  appear- 
ance.   Ex  parte  Arden ;  in  re  Arden,  Law  Rep. 

14  Q.B.  D.  121. 

9. — Parties  :  official  receiver :  costs] — Where 
the  official  receiver  is  served  with  notice  of  an 
appeal,  as  a  general  rule  he  ought  not,  unle 
there  are  special  circumstances  to  be  brought 
before  the  Court,  to  appear  at  the  hearing,  and 
if  he  does  so  he  will  not  have  his  costs  of  such 
appearance.  Ex  parte  Dixon;  in  re  Dixon 
(App.),  53  Law  J.  Bep.  Chano.  769 ;  Law  Bep. 
13  QJB.  D.  118. 

lO. — Preliminary  objection :  costs  :  practice] 
— When  the  respondent  to  an  appeal  intends 
to  take  a  preliminary  objection  he  should  give 
notice  to  the  appellant  of  his  intention  so  to  do. 
If  no  such  notice  is  given  and  the  objection 
prevails,  the  appeal  will  be  dismissed  without 
costs.    In  re  Speight,  Law  Bep.  13  Q.B.  D.  42. 

U. — Preliminary  objection:  notice:  costs] — 
The  solicitor  of  a  respondent,  if  he  is  aware  of 
a  preliminary  objection  to  an  appeal,  ought,  as 
a  matter  of  courtesy,  to  inform  his  opponent  of 
it  without  delay,  but  the  omission  to  do  so  is 
not,  if  the  appeal  is  dismissed  on  the  preliminary 
objection,  a  sufficient  reason  for  depriving  the 
respondent  of  the  costs  of  the  appeal. — In  re 
Speight  (see  last  case)  and  Ex  parte  Blease 
(Law  Bep.  14  Q.B.  D.  123)  not  followed.  Ex 
parte  Shead;  in  re  Mundy  (App.),  Law  Bep. 

15  Q.B.  D.  338. 

12. — Rehearing :  limit  of  time] — As  a  general 
rule,  in  granting  a  rehearing  of  a  matter  in 
bankruptcy,  the  Court  will  be  guided  by  the 
analogy  of  the  time  limited  for  appealing  from 
an  order,  but  on  special  grounds  a  rehearing 
will  be  granted  after  the  expiration  of  such 
time:— So  held  on  an  application  to  rehear  a 
bankruptcy  petition  which  had  been  dismissed. 
Ex  parte  Ritso ;  in  re  Ritso  (App.),  52  Law  J. 
Bep.  Chanc.  535 ;  Law  Bep.  22  Ch.  D.  529. 

18. — Time :  computation]  —  In  appeals  in 
bankruptcy  from  the  County  Court  to  the  Chief 
Judge  the  old  bankruptcy  rule  still  applies,  and 
therefore,  in  the  computation  of  the  twenty-one 
days  within  which,  by  rule  143  of  Bankruptcy 
Roles,  1870,  an  appeal  must  be  entered  with  the 
Begistrar,  Sundays  are  still  excluded.  Seous,  in 
appeals  from  the  Chief  Judge  to  the  Court  of 
Appeal.  Ex  parte  Hall;  in  re  Alven  (App.), 
50  Law  J.  Bep.  Chanc.  400 ;  Law  Bep.  16  Ch. 
D.  501. 

14. — Time :  notice  to  be  sent  u  forthwith  "] — 
An  appeal  from  an  order  of  a  County  Court  was 
entered  with  the  Begistrar  of  the  London  Bank- 
ruptcy Court  on  the  last  day  of  the  twenty-one 
days  limited  by  rule  143  ;  but  the  appeal  notice 
was  not  posted  to  the  country  solicitor  until  the 
next  day,  so  that  (Sunday   intervening)  this 


notice  was  not  lodged  with  the  Begistrar  of  the 
County  Court  until  three  days  after  the  expira- 
tion of  the  twenty-one  days  :— Held  (affirming 
the  decision  of  Bacon,  C.J.),  that  the  appellants 
had  not  complied  with  rule  144,  which  requires 
the  appeal  notice  to  be  sent  "  forthwith  "  to  the 
Begistrar  of  the  Court  appealed  from,  and  there- 
fore that  the  appeal  was  out  of  time.  In  re 
Southam;  ex  parte  Lamb  (App.),  51  Law  J. 
Bep.  Chanc.  207  ;  Law  Bep.  19  Ch.  D.  169. 

15. — Time:  notice  to  registrar  of  county 
court :  "forthwith  "  :  evidence] — Unless  the  no- 
tice of  appeal  appears  on  the  face  of  it  to  have 
been  filed  within  twenty-one  days,  it  is  incum- 
bent upon  an  appellant  to  be  prepared  with 
evidence  to  shew  that  the  notice  was  sent  off  to 
the  Begistrar  of  the  County  Court  "  forthwith." 
Ex- parte  Hill;  in  re  Darbyshire,  53  Law  J. 
Bep.  Chanc.  247. 

Composition:  discretion  of  Judge  of  first  in- 
stance.   See  infra,  Composition. 

Interpleader  order  in  bankruptcy :  appeal  from. 
See  infra,  Interpleader  Order. 

Lessor:  appeal  by,  from  order  giving  leave  to 
disclaim.    See  infra,  Disclaimer,  10. 

Assets. 

[Description  of   bankrupt's  property    divisible 
amongst  creditors.  46  <fe  47  Vict.  c.  52,  s.  43.] 

After-acquired  property :  close  of  insolvency. 
See  Insolvency. 

Assignment  by  debtor,  validity  of. 

1. — Books  of  account :  right  of  trustee  to  in- 
spection]— The  trustee  in  bankruptcy  is  not 
entitled,  under  the  Bankruptcy  Act,  1869,  s.  22, 
sub-s.  2,  and  the  Bankruptcy  Rules,  1870,  rule 
110,  to  have  delivered  up  to  him  the  books  of 
account  which  more  than  a  year  before  the 
bankruptcy  of  the  assignor  had  been  assigned, 
with  the  book  debts,  goodwill,  Ac,  to  a  bona 
fide  purchaser  for  value.  In  re  West ;  ex  parte 
Good,  61  Law  J.  Bep.  Chanc.  831;  Law  Bep. 
21  Ch.  D.  868. 

But  the  trustee  is  entitled  to  inspection  for 
the  purpose  of  aiding  him  in  the  realisation  of 
the  bankrupt's  estate.    Ibid. 

2. — Chose  in  action:  priority:  vesting  in 
trustee]— J.  G.  had,  under  an  appointment 
made  by  his  father,  a  reversionary  interest  in 
the  residuary  estate  of  his  grandfather.  That 
estate  had  been  paid  into  Court  in  an  adminis- 
tration suit.  J.  G.  presented  a  petition  for 
liquidation  in  March,  1873,  and  in  June  a 
trustee  was  appointed.  Subsequently  on  two 
occasions  J.  G.  mortgaged  his  interest  to  X.  and 
Y.,  who  both  obtained  stop  orders  on  the  fund 
in  Court.  In  November,  1875,  J.  G.  mortgaged 
his  interest  to  E.,  without  notice  of  the  liquida- 
tion, who  in  December  also  obtained  a  stop 
order.  The  trustee  in  March,  1876,  obtained  a 
stop  order.  Upon  a  sale  by  the  plaintiffs  who 
had  purchased  the  interest  of  the  trustee  and 
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of  X.  and  T.  in  J.  G.'s  reversionary  share, 
the  purchaser  required  E.'s  mortgage  to  be 
abstracted  as  an  incumbrance  and  the  in- 
cumbrance to  be  discharged  : — Held  (by  Jessel, 
M.R.),  that  bankruptcy  not  being  notice  to  all 
the  world,  E.  haying  taken  the  assignment 
without  notice  of  the  liquidation,  and  having 
obtained  a  stop  order  on  the  fund  before  the 
trustee,  had  priority  over  the  trustee,  and  that 
his  incumbrance  must  be  abstracted,  and  if  not 
discharged  was  an  incumbrance  on  the  property. 
Held  (by  the  Court  of  Appeal),  without  deciding 
the  question  as  to  the  priority  between  E.  and 
the  trustee,  that  it  was  too  uncertain  to  justify 
the  Court  in  forcing  upon  a  purchaser  a  title 
depending  for  its  validity  on  the  priority  of  the 
trustee's  title  or  that  of  X.  and  Y.  over  E.,  and 
that  E.'s  charge  must  be  abstracted.  Palmer  v. 
Locke  (App.),  51  Law  J.  Rep.  Chanc.  124 ;  Law 
Rep.  18  Ch.  D.  381. 

litre  Bright1  s  Settlement  (Law Rep.  13 Ch. D. 
413)  discussed.    Ibid. 

3. — Creditors1  deed :  liability  of  trustee 
under  deed  to  account  to  trustee  in  bankruptcy] 
— When  the  trustee  under  a  creditors'  deed 
takes  possession  of  the  debtor's  property  and 
carries  on  his  business  under  the  provisions  of 
the  deed,  and  the  debtor  is  subsequently  adjudi- 
cated a  bankrupt  on  the  act  of  bankruptcy 
committed  by  the  execution  of  the  deed,  the 
trustee  in  the  bankruptcy  must  elect  to  treat 
the  trustee  under  the  deed  either  as  a  trespasser 
or  as  his  agent.  If  he  elects  to  treat  him  as  a 
trespasser,  the  trustee  under  the  deed  must 
deliver  up  to  him  all  the  property  of  the  bank- 
rupt of  which  he  took  possession,  and  which 
remains  in  his  possession  unconverted,  and 
must  pay  him  the  value  of  that  property  which 
he  has  converted.  Ex  parte  Vaughan;  in  re 
Riddeough,  Law  Rep.  14  Q.B.  D.  25. 

4. — Trustee  :  title  of:  money  paid  by  debtor 
to  his  solicitor  to  oppose  petition] — Money  bona 
fide  paid  by  a  debtor  to  his  solicitor  to  defray 
counsel's  fees  and  other  legal  expenses  in 
opposing  proceedings  in  bankruptcy  that  have 
been  commenced  against  him  cannot,  should 
adjudication  follow,  be  recovered  from  the 
solicitor  by  the  trustee  in  bankruptcy,  even 
although  the  solicitor  knew  of  the  acts  of 
bankruptcy  on  which  the  proceedings  were  based. 
In  re  Sinclair ;  ex  parte  Payne,  Law  Rep.  15 
Q.B.  D.  616. 

5. — Trustee  :  title :  relation  back :  future 
receipts  of  business  :  title  of  trustee] — Where  a 
trader  assigned  for  value  the  future  receipts  of 
his  business,  and  afterwards  became  bankrupt, 
— Held,  that  the  assignment  was  invalid  as 
against  the  trustee  in  bankruptcy  as  regarded 
the  receipts  which  had  accrued  since  the  com- 
mencement of  the  bankruptcy.  Ex  parte 
Nichols;  in  re  Jones  (App.),  52  Law  J.  Rep. 
Chanc.  635 ;  Law  Rep.  22  Ch.  D.  782. 

Q.— Trustee :  title:  relation  back:  payment 
of  bankrupt's  money  to  procure  withdrawal  of 
criminal  prosecution] — A  banking  company 
commenced  a  prosecution  against  a  customer 


for  having  obtained  credit  from  them  under 
false  pretences,  which  is,  by  section  13  of  the 
Debtors  Act,  1869,  made  a  misdemeanour.  At 
this  time  the  bank  had  notice  of  an  act  of 
bankruptcy  committed  by  the  customer.  On 
the  day  on  which  the  summons  was  to  be  heard 
by  the  magistrate,  H.  (whose  wife  was  an  aunt 
of  the  customer's  wife)  signed  an  undertaking 
that,  if  the  magistrate  would  allow  the  summons 
to  be  withdrawn,  he  would  pay  the  bank  the 
sum  which  the  customer  had  obtained  from 
them  by  the  false  pretences.  An  application 
was  made  to  the  magistrate  by  the  customer's 
solicitor  to  allow  the  summons  to  be  withdrawn. 
The  application  was  assented  to  by  the  bank's 
solicitor  and  was  granted  by  the  magistrate.  H. 
then  paid  the  money  to  the  bank.  The  bank 
manager  believed  that  H.  was  paying  the  money 
out  of  his  own  pocket.  The  customer  was  soon 
afterwards  adjudicated  a  bankrupt,  upon  the  act 
of  bankruptcy  of  which  the  bank  had  notice.  The 
trustee  in  the  bankruptcy  discovered  that  the 
money  which  H.  had  paid  to  the  bank  had  been 
previously  handed  to  him  by  the  bankrupt's 
wife,  she  having,  with  the  bankrupt's  know- 
ledge, taken  it  for  the  purpose  of  paying  the 
bank  out  of  a  bag  of  money  belonging  to  the 
bankrupt: — Held,  that,  the  consideration  for 
the  payment  to  the  bank  being  the  stifling  of  a 
prosecution,  there  was  no  legal  consideration, 
and  that,  though  H.,  being  in  pari  delicto,  could 
not  have  recovered  the  money  from  the  bank, 
the  trustee,  to  whom,  by  virtue  of  the  relation 
back  of  his  title  to  the  act  of  bankruptcy,  the 
money  really  belonged,  could  recover  it. — Ex 
parte  Caldecott  (Law  Rep.  4  Ch.  D.  150)  distin- 
guished. —  Leave  to  appeal  to  the  Court  of 
Appeal  refused.  Ex  parte  The  Wolverhampton 
and  Staffordshire  Banking  Company;  in  re 
Campbell,  Law  Rep.  14  Q.B.  D.  32. 

Annuity:  registration:  annuity  when  valid  as 
against  trustee.    See  Annuity,  11. 

Attornment  clause  in  mortgage:  effect  of,  as 
against  trustee  in  bankruptcy.  See  Mobtgage 
— Attornment. 

Bill  of  sale:  "growing  crops."  See  Bill  of 
Sale,  38. 

Bill  of  sale,  unregistered :  title  of  holder  as 
against  trustee.    See  Bill  of  Sale,  21. 

Composition :  discretion  of  Judge  of  first  in- 
stance.   See  infra,  Composition,  12. 

Farming  lease,  hay,  straw,  <fec,  grown  upon 
farm  of  bankrupt  lessee.  See  Landlord  and 
Tenant — Determination  of  tenancy,  2. 

Money  to  become  due  under  contract:  assign- 
ment of.    See  Chose  in  Action,  4. 

Goods  taken  in  execution. 

7. — Elegit :  goods  seized  but  not  delivered  be- 
fore tlie  1st  of  January,  1884] — Section  146  of 
the  Bankruptcy  Act,  1883,  enacts  that  "the 
sheriff  shall  not,  under  a  writ  of  elegit,  deliver 
the  goods  of  a  debtor,  nor  shall  a  writ  of  elegit 
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extend  to  goods";  and  section  169  repeals  so 
much  of    13  Edw.   1.  c.  18  as  relates  to  the 
chattels  of  a  debtor,  bat  enacts  that  the  re- 
peal shall  not  affect  anything  done  or  suffered 
or  any  right  or  privilege  acquired  before  the 
commencement  of  the  Act :—  Held,  that  a  judg- 
ment creditor,  who  had  obtained  judgment  and 
sued  out  a  writ  of  elegit,  was  entitled  to  delivery 
of  the  goods  seized  under  that  writ  in  December, 
1883,  although  the  inquisition  had  not  been 
held  and  the  goods  had  not  been  delivered  be- 
fore the  1st  of  January,  1884,  when  the  Bank- 
ruptcy Act,  1883,  came  into  force.    Hough  v. 
Windus  (App.),  53  Law  J.  Rep.  Q.B.  165  ;  Law 
Rep.  12  Q.B.  D.  224. 

[See  cases  infra,  Protected  Transaction,  3-5.] 

8. — "Proceeds  of  sale":  fourteen  days]— 
When  there  is  a  sale  by  a  sheriff  under  a  ft.  fa. 
which  occupies  more  than  one  day,  the  fourteen 
days  contemplated  by  the  Bankruptcy  Act, 
1869  (32  &  33  Vict.  c.  71),  s.  87,  begin  to  run 
from  the  time  when  the  sale  authorised  by  the 
writ  is  completed,  that  is,  the  end  of  the  last 
day  of  the  sale.  Jones  v.  Parsell ;  J.A.  Jenkins, 
claimant,  52  Law  J.  Bep.  Q.B.  672 ;  Law  Bep. 
11  Q.B.  D.  430. 

9. — Seizure  under  or  over  602.]— Where  exe- 
cution has  issued  against  the  goods  of  a  trader 
debtor  upon  a  judgment  for  a  sum  which 
together  with  the  expenses  would  exceed  602., 
but  the  sheriff  by  order  of  the  creditor  has 
realised  by  sale  less  than  502.,  the  creditor  is 
entitled  to  the  proceeds  of  the  levy  as  against 
the  trustee  in  bankruptcy  of  the  debtor.  The 
amount  to  be  calculated  under  section  87  of 
the  Bankruptcy  Act,  1869,  is  the  amount  ac- 
tually realised  by  the  sale.  Turner  v.  Bridgett ; 
Wright,  claimant,  51  Law  J.  Bep.  Q.B.  374 ; 
Law  Bep.  8  Q.B.  D.  392. 

10. — The  sheriff  in  possession  under  a  writ 
of  fi.  fa.  for  a  sum,  with  possession  money, 
exceeding  502.,  received  from  the  debtor,  with 
the  knowledge  and  consent  of  the  execution 
creditor,  two  sums  on  account  which  reduced 
the  amount  due  to  the  execution  creditor  to 
37L  10a.  The  trustee  in  liquidation  of  the 
affairs  of  the  execution  debtor  paid  this  sum  to 
the  sheriff,  who  gave  up  possession  of  the  goods 
and  paid  the  money  into  Court  to  await  the 
event  of  an  interpleader  issue : — Held,  that  the 
372. 10s.  belonged  to  the  execution  creditor  and 
not  to  the  trustee.  Mostyn  v.  Slock,  51  Law  J. 
Bep.  Q.B.  592 ;  Law  Bep.  9  Q.B.  D.  432. 

11. — Section  46,  sub-section  2,  of  the  Bank- 
ruptcy Act,  1883,  does  not  render  void  an 
execution  upon  a  judgment  for  a  sum  exceeding 
202.,  where  the  sheriff,  within  fourteen  days 
after  the  sale  of  the  goods,  is  served  with  notice 
of  a  bankruptcy  petition  having  been  presented 
against  the  debtor,  upon  which  the  debtor  is 
subsequently  adjudicated  bankrupt ;  but  merely 
provides  that,  instead  of  handing  the  proceeds 
of  the  execution  over  to  the  execution  creditor, 
the  sheriff  shall  hand  them  over  to  the  trustee 
in  the  bankruptcy.  In  re  Pearce;  ex  parte 
Digest,  1881-1885. 


Crosthwaite,  54  Law  J.  Bep.  QJJ.  316;  Law 
Bep.  14  Q.B.  D.  966. 

12. — **  Trader"]—  F.  being  in  partnership 
with  E.  in  the  business  of  wine  merchants, 
obtained  judgment  in  the  Chancery  Division  for 
a  dissolution  of  the  partnership  and  the  ap- 
pointment of  a  receiver,  who  took  possession 
of  the  partnership  effects  and  carried  on  the 
business,  F.  ceasing  to  take  any  part  in  the 
business,  and  having  no  other  occupation  than 
that  of  book-keeper  to  a  trading  company.  An 
action  having  been  commenced  against  E.  and 
F.  upon  bills  accepted  by  the  firm  before  the 
receiver  took  possession,  judgment  was  signed 
against  F.  and  his  separate  property  taken  in 
execution  for  a  sum  exceeding  50Z. : — Held,  that 
F.  was  not  at  the  time  of  the  execution  a 
"  trader  "  within  the  meaning  of  section  87  of 
the  Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  71). 
Daws  v.  Vergara,  Law  Bep.  11 QJB.  D.  241. 

"  Attachment  against  goods."     See  infra,  Pro- 
tected Transaction,  1. 

Mutual  dealings. 
See  infra,  Mutual  Dealings. 

Realisation  of  assets  by  trustee. 
See  infra,  Trustee. 

Salary,  earnings,  or  income  of  bankrupt. 

[Appropriation  of  portion  of  pay  or  salary  to 
creditors.    46  A  47  Vict.  c.  52.  s.  53.] 

18. — Earnings  of  architect]  —The  remunera- 
tion of  an  uncertificated  bankrupt  architect 
passes  to  the  trustee  of  his  estate.  Emden  v. 
Carte  (App.),  51  Law  J.  Bep.  Chanc.  41 ;  Law 
Bep.  19  Ch.  D.  311. 

An  architect,  an  uncertificated  bankrupt,  sued 
for  breach  of  contract,  and  claimed  an  injunc- 
tion to  prevent  the  employment  of  other  archi- 
tects and  the  user  of  his  plans,  specific  per- 
formance, remuneration  for  work  done,  and 
damages  for  wrongful  dismissal :— Held  (affirm- 
ing Fry,  J.,  50  Law  J.  Bep.  Chanc.  492 ;  Law 
Bep.  17  Ch.  D.  169),  that  the  right  to  the 
remuneration  and  the  damages  passed  to  his 
trustee,  and  that  he  had  been  properly  joined 
as  co-plaintiff  and  entrusted  with  the  conduct 
of  the  action.    Ibid. 

14.— Pension  of  retired  colonial  judge] — The 
"  property  "  of  a  bankrupt  vests  in  his  trustee 
by  virtue  of  sections  15  and  17  of  the  Bank- 
ruptcy Act,  1869,  but  Bubject  to  the  exceptions 
made  by  subsequent  sections  of  the  Act.  Ex 
parte  Huggins ;  in  re  Huggins  (App.),  51  Law 
J.  Bep.  Chanc.  935 ;  Law  Bep.  21  Ch.  D.  85. 

Where  a  retired  Judge  of  a  Crown  Colony  was 
adjudicated  bankrupt,  -Held,  that  his  pension 
vested  as  part  of  his  "  property  "  in  his  trustee 
in  bankruptcy,  but  subject  to  the  power  of  the 
Court  under  section  90  to  order  that  only  a  part 
of  it  should  be  set  aside  for  the  benefit  of  the 
creditors,    Ibid, 


50 


BANKRUPTCY,  Assets -Close  of  Bankruptcy. 


15. — Prospective  earnings  of  bankrupt :  per- 
sonal skill] — Prospective  income,  to  be  earned 
Bolely  by  the  personal  skill  of  the  bankrupt,  of 
a  precarious  character  and  indefinite  amount, 
is  not  "  salary  or  income  other  than  "  that  of  an 
officer  in  the  army,  a  civil  servant,  or  Treasury 
pensioner,  which  may  be  ordered  to  be  paid  to 
the  trustee  under  section  90  of  the  Bankruptcy 
Act,  1869.    In  re  Hutton;   ex  parte  Benwell 

!App.),  54  Law  J.  Rep.  Q.B.  53;  Law  Rep.  14 
J.B.  D.  801. 

16. — Voluntary  allowance] — A  voluntary  al- 
lowance, to  which  the  bankrupt  has  no  legal  or 
equitable  claim,  is  not  "  salary  or  income " 
within  the  language  of  section  90  of  the  Bank- 
ruptcy Act,  1869,  and  is  therefore  not  subject  to 
an  order  of  the  Court  of  Bankruptcy  directing 
payment  of  it,  or  any  part,  to  the  trustee ;  and 
it  is  immaterial  whether  the  bankrupt  was  in 
receipt  of  such  allowance  before  the  bankruptcy, 
or  whether  it  commenced  subsequently.  Ex 
parte  Wicks  ;  w  re  Wicks  (App.),  50  Law  J.  Rep. 
Chano.  620 ;  Law  Bep.  17  Ch,  D.  70. 

Shares  of  bankrupt;  right  of  trustee  to  be  re- 
gistered. 

See  Company — Shares,  31 ;  Winding-up,  5. 

Vesting  of  property. 

17. — The  plaintiff  sued  the  trustee  in  liquida- 
tion of  the  lessee  for  rent  due  both  before  and 
after  the  appointment  of  the  defendant  as  trus- 
tee. The  trustee  had  not  disclaimed  the  lease, 
nor  had  he  entered  into  possession  of  the  pre- 
mises, but  he  had  attempted  to  effect  the  transfer 
of  the  lease  to  an  assignee : — Held,  that  the  pro- 
perty comprised  in  the  lease  vested,  by  virtue  of 
section  17  of  the  Bankruptcy  Aot,  1869,  in  the 
trustee  from  the  moment  of  his  appointment; 
that  to  fix  him  with  liability  it  was  not  necessary 
to  shew  that  he  had  done  any  act  signifying  his 
acceptance  of  the  lease ;  that  if  that  were  ne- 
cessary he  had  so  dealt  with  the  property  as  to 
disqualify  his  acceptance,  and  thus  to  fix  him 
with  liability  under  it ;  and  that  as  he  had  not 
disclaimed  he  was  liable  for  the  rent  which 
accrued  due  subsequent  to  the  date  of  his  ap- 
pointment, but  not  for  that  which  was  due 
before  his  appointment  as  trustee.  Titterton  v. 
Cooper  (App.),  51  Law  J.  Bep.  QJB.  472 ;  Law 
Bep.  9  Q.B.  D.  473. 

Money  paid  into  Court  to  abide  result  of  pro- 
ceedings: lien  for  costs :  charging  order.  See 
Solicitor,  89. 

Trust  money :  right  to  follow :  loan  for  specific 
purpose.    See  Trust  and  Trustee. 


Audience. 

[Saving  for  existing  rights  of. 

52,  s.  151.] 


46  &  47  Vict.  o. 


Board  of  Trade, 

[Control  of  Board  of  Trade  over  appointment  of 
trustees  in  bankruptcy,  46  A  47  Viot.  c.  52, 
s.  21.  Where  no  committee  of  inspection  Board 
of  Trade  to  do  required  acts,  s.  22.  Official  re- 
ceivers to  be  appointed  by  and  aot  under  autho- 
rity and  directions  of  Board  of  Trade,  a.  66. 
Deputy  for  official  receiver  to  be  appointed  by 
Board  of  Trade,  s.  67.  Additional  officers  to  be 
appointed,  if  necessary,  by  Board  of  Trade, 
s.  71.  Remuneration  of  trustees  in  bankruptcy 
to  be  fixed,  under  certain  circumstances,  by 
Board  of  Trade,  s.  72.  Bankruptcy  estates  ac- 
count to  be  kept  by  Board  of  Trade  with  Bank 
of  England,  s.  74.  Trustees'  accounts  to  be 
rendered  to  and  audited  by  Board  of  Trade, 
s.  78.  Power  to  Board  of  Trade  to  release 
trustees,  s.  82.  Power  to  Board  of  Trade  to 
remove  trustees,  s.  86.  Power  to  Board  of 
Trade  to  fill  up  vacant  office  of  trustee,  s.  87. 
Control  of  Board  of  Trade  over  trustees,  s.  91. 
Payments  to  be  made  by  Board  of  Trade  to 
persons  entitled,  s.  101.  General  rales  to  be 
made  by  Lord  Chancellor  with  concurrence  of 
President  of  Board  of  Trade,  s.  127.  Salaries 
of  officers  of  Board  of  Trade  to  be  fixed  by 
Board  of  Trade  with  concurrence  of  Treasury, 
s.  128.  Accounts  of  Board  of  Trade  to  be 
audited  under  direction  of  Treasury  and 
Board  to  make  returns  to  be  laid  before  Par- 
liament, b.  130.  Registrars  and  officers  of 
Courts  in  bankruptcy  to  make  returns  to 
Board  of  Trade,  and  books  to  be  prepared  by 
Board  for  public  information  and  searches. 
General  annual  report  of  all  matters,  judicial 
and  financial,  under  the  Act,  to  be  prepared 
by  Board  of  Trade  and  laid  before  Parliament, 
s.  131.  Certificate  of  Board  of  Trade  to  be 
evidence  of  appointment  of  trustee,  s.  138. 
Appeals  from  Board  of  Trade  to  High  Court 
to  be  within  twenty-one  days,  s.  139.  Orders 
and  certificates  of  Board  of  Trade  to  be  re- 
ceived in  evidence,  s.  140.  Powers  of  Board 
of  Trade  as  to  existing  offices,  bs.  153-55. 
And  as  to  unclaimed  dividends,  s.  156.] 

Business  of  Debtor. 
Power  to  carry  on.    See  infra,  Trustee,  7. 


Gash  Account. 

Power  to  order  bankrupt  to  file. 
Jurisdiction,  8. 


See   infra, 


Bankrupt. 

See  infra,  Disoharge;  Disqualification;  Examina- 
tion ;  Trader ;  Undischarged  Bankrupt. 


Close  of  Bankruptcy. 

Power  of  court  to  re-open  proceedings  :  rights 
of  subsequent  creditors] — Although  section  47 
of  the  Bankruptcy  Act  does  not  in  terms  apply 
to  a  case  where  there  are  no  assets  at  all, 
yet  where  that  is  the  case  the  Court  will,  under 
certain  circumstances,  make  an  order  closing 
the  bankruptcy.  Ex  parte  Pitt ;  in  re  Gosling 
(App.),  51  Law  J.  Rep.  Chanc.  723 ;  Law  Rep. 
20  Ch.  D.  308. 
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The  Court  has  power,  under  section  71,  to  re- 
open a  bankruptcy  which  has  been  closed ;  but 
where  such  an  order  is  made,  notice  should  be 
given  to  creditors  whose  debts  have  been  con- 
tracted since  the  adjudication,  and  they  should 
be  allowed  to  prove  as  creditors  against  the  pro- 
perty acquired  by  the  bankrupt  after  the  close 
of  the  bankruptcy.    Ibid. 

Undischarged  bankrupt:  after-acquired  property. 
See  infra,  Undischarged  Bankrupt,  2. 

Composition. 

[Power  for  creditors  to  accept,  and  for  Court  to 
approve,  composition  or  arrangement,  46  &  47 
Vict.  o.  52,  8. 18  (1).  Composition  or  scheme 
not  to  be  binding  on  creditors,  unless  con- 
firmed by  resolution  passed  by  requisite 
majority  and  approved  by  Court  (2).  Court 
to  hear  report  of  official  receiver  before  ap- 
proving composition  or  scheme  (5).  Court 
may  refuse  to  approve  (6).  Approval  of  Court 
to  be  testified  by  seal  or  by  order  (7).  Com- 
position or  scheme  accepted  and  approved,  to 
be  binding  on  all  creditors  (8).  Certificate  of 
official  receiver  to  be  conclusive  as  to  validity 
of  composition  or  scheme  (9).  Power  of  Court 
to  annul  composition  or  scheme  and  adjudi- 
cate debtor  bankrupt  (11).  Where  trustee  ap- 
pointed under  composition  or  scheme,  Part  V. 
of  Act  to  apply  as  if  he  were  trustee  in  a 
bankruptcy  (12).  Effect  of  composition  or 
scheme,  s.  19.  After  adjudication  creditors 
may  by  special  resolution  resolve  to  entertain 
proposal  for  composition  or  scheme,  s.  23  (1). 
If  Court  approves,  power  to  annul  bankruptcy 
and  vest  property  in  bankrupt  or  other  per- 
son (2).] 

Approval  of  Court. 

1. — Evidence :  official  receiver's  report]— The 
report  of  the  official  receiver  made  prima  facie 
evidence  in  applications  for  the  discharge  of  a 
bankrupt  by  section  28,  sub-section  4,  of  the 
Bankruptcy  Act,  1883,  is  also  prima  facie  evi- 
dence in  applications  for  the  approval  of  a  com- 
position or  scheme  of  arrangement  under  sec- 
tion 18,  sub-section  6,  whereon,  "  if  any  such 
facts  are  proved  as  would  justify  the  Court  in 
refusing  the  discharge,  the  Court  may  refuse  to 
approve  the  composition."  In  re  Wallace;  ex 
parte  Creditors  (App.),  54  Law  J.  Bep.  Q.B.  382 ; 
Law  Bep.  15  Q.B.  D.  213  (nom.  Ex  parte  Camp- 
bell ;  in  re  Wallace). 

2. — Fraud:  judicial  discretion] — When  re- 
solutions for  composition  passed  by  the  proper 
majority  of  creditors  under  section  28  of  the 
Bankruptcy  Act,  1869,  come  before  the  Judge 
for  his  approval,  it  is  his  duty,  in  the  exercise 
of  his  judicial  discretion,  to  enquire  into  any 
relevant  circumstances  submitted  to  him  by  a 
dissentient  creditor,  and  pronounce  a  judicial 
decision  thereon.  Proceedings  under  the  28th 
section  differ  from  those  under  the  126th.  The 
Judge  under  the  former  section  has  power  to 


withhold  his  approval  of  resolutions  passed 
even  in  the  absence  of  any  fraud  in  the  proceed- 
ings. The  Judge  in  giving  or  withholding  his 
approval  must  have  regard  to  the  state  of  facts 
as  shewn  before  him  to  be  then  existing,  and  not 
that  existing  at  the  date  of  the  meeting  when 
the  resolutions  were  passed.  Ex  parte  The 
Merchant  Banking  Company  of  London ;  in  re 
Durham  (AppJ,  50  Law  J.  Bep.  Chanc.  606; 
Law  Bep.  16  Ch.  D.  623. 

Consequences  and  effect  of  composition. 

3.— Acceptance  of  composition :  locus  standi  of 
bankrupt  to  apply  to  reduce  proof  of  a  creditor] 
— After  the  creditors  of  a  bankrupt  have  resolved, 
under  section  28  of  the  Bankruptcy  Act,  1869, 
to  accept  a  composition  offered  by  the  bankrupt, 
the  bankrupt,  though  undischarged,  has  a  locus 
standi  to  apply  to  the  Court  to  reduce  the 
amount  of  the  proof  of  a  creditor ;  and  the  mere 
fact  that  the  proof  has  been  upon  the  file  of  the 
proceedings  in  the  bankruptcy  for  upwards  of  a 
year  does  not  estop  the  bankrupt  from  making 
the  application.  Decision  of  Bacon,  C.J.,  af- 
firmed. The  file  of  the  proceedings  in  a  bank- 
ruptcy is  not  in  the  nature  of  a  record,  and  does 
not  create  an  estoppel.  Ex  parte  Bacon ;  in  re 
Bond  (App.),  Law  Bep.  17  Ch.  D.  447. 

4.—  Acceptance  of  composition  and  annulling 
of  adjudication :  set-off] — Where  a  composition 
is  accepted  and  a  bankruptcy  annulled  under 
section  28  of  the  Bankruptcy  Act,  the  amount  of 
the  composition  on  a  provable  debt  is  substituted 
for  the  debt,  whether  the  creditor  proves  or 
not; — Held,  therefore,  that  debts  anterior  in 
date  to  a  bankruptcy  which  was  so  annulled 
could  not  be  set  off  against  a  benefit  afterwards 
coming  to  the  debtor  under  the  will  of  the  cre- 
ditor. In  re  Orpen's  Estate ;  Beswick  v.  Orpent 
50  Law  J.  Bep.  Chanc.  25 ;  Law  Bep.  16  Ch.  D. 
202. 

6.— Agreement  to  pay  one  creditor  in  full] — 
When  resolutions  for  composition  have  been 
passed  in  manner  required  by  the  Bankruptcy 
Act,  one  of  the  creditors  who  is  bound  by  the 
composition  cannot,  behind  the  backs  of  the  other 
creditors  who  are  also  bound  thereby,  enter  into 
an  arrangement  with  the  debtor  whereby  he  is 
to  be  paid  his  own  particular  debt  in  full ;  nor 
can  the  fact  that  the  creditor  agrees  on  his  part 
to  supply  the  debtor  with  goods  on  credit  at  all 
validate  the  arrangement.  Ex  parte  Barrow  ; 
in  re  Andrews  (App.),  50  Law  J.  Bep.  Chanc. 
821 ;  Law  Bep.  18  Ch.  D.  464. 

Jakeman  v.  Cook  (48  Law  J.  Bep.  Exch.  165  ; 
Law  Bep.  4  Ex.  D.  26)  distinguished.    Ibid. 

6. — Debtor  left  in  possession  of  assets :  as- 
signment of  book  debts  by  debtor] — In  a  liqui- 
dation the  creditors,  under  the  provisions  of 
section  28  of  the  Bankruptcy  Act,  1867,  passed 
resolutions  authorising  the  trustee  to  accept  a 
composition  from  the  debtors,  and  the  arrange- 
ment was  approved  by  the  Court.  The  com- 
position was  to  be  paid  in  four  instalments,  part 
of  the  last  of  which  was  to  bo  secured  by  a 
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surety.  One  of  the  debtors,  who  was  about  to 
carry  on  the  business  alone,  agreed  to  pay  30Z. 
to  the  trustee  weekly,  until  he  should  have  paid 
the  amount  of  the  composition.  In  case  of  his 
making  default,  the  trustee  was  to  be  at  liberty 
to  take  possession  of  his  stook-in-trade,  assets, 
and  effects,  and  realise  them  for  the  benefit  of 
the  creditors  of  the  firm.  The  discharge  of  the 
debtors  was  to  be  granted,  the  liquidation  closed, 
and  the  trustee  released,  so  soon  as  the  trustee 
should  certify  to  the  Court  that  a  sum  sufficient 
to  pay  the  composition  had  been  paid  to  him  by 
the  debtor: — Held,  that  the  resolutions  of  the 
creditors  gave  an  implied  authority  to  the 
debtor  to  carry  on  business  in  the  ordinary  way 
and  to  pledge  the  assets  in  order  to  raise  money 
for  that  purpose  or  to  pay  the  composition,  but 
that  they  did  not  authorise  the  pledging  of  the 
assets  to  the  surety  against  his  liability  in  re- 
spect of  the  instalments  of  the  composition. 
Ex  parte  Burrell  (45  Law  J.  Hep.  Bankr.  68 ; 
Law  Bep.  1  Ch.  D.  637)  distinguished.  Ex 
parte  Allard ;  in  re  Simons  (App),  Law  Bep. 
16  Ch.  D.  505. 

7.— Secured  creditor :  composition  paid  with- 
out  deducting  value  of  security] — The  plaintiff 
gave  credit  to  the  defendants  for  goods  sold,  and 
made  advances  to  them,  goods  being  deposited 
by  the  defendants  with  the  plaintiff  as  security, 
and  bills  being  drawn  by  the  plaintiff  and 
accepted  by  the  defendants  for  the  amounts  of 
the  goods  sold  and  advances  made.  The  plain- 
tiff indorsed  away  such  bills  for  value.  During 
the  currency  thereof  the  defendants  filed  a  peti- 
tion for  liquidation  by  way  of  arrangement  or 
composition  with  their  creditors  under  the 
Bankruptcy  Act,  1869.  The  creditors  of  the 
defendants  passed  resolutions  for  the  acceptance 
of  a  composition.  The  holders  of  the  bills,  by 
arrangement  between  themselves  and  the  plain- 
tiff, claimed  and  were  paid  the  composition  on 
the  total  amounts  of  the  bills,  the  plaintiff  pay- 
ing them  the  balance  thereof.  The  plaintiff 
having  realised  his  security  by  sale  of  the  goods 
deposited  claimed  to  hold  the  proceeds  against 
the  balance  so  paid  by  him  upon  the  bills: — 
Held,  that  under  the  above  circumstances  the 
plaintiff  could  not  be  considered  to  have  aban- 
doned or  forfeited  his  right  to  the  security,  but 
that  he  was  not  entitled  to  stand  in  a  better 
position  than  that  which  he  would  have  occupied 
if  he  had  not  negotiated  the  bills,  in  which  case 
he  could  only  have  received  a  composition  on 
the  balance  of  his  debt  after  deducting  the  value 
of  his  security ;  and  that  consequently  he  was 
bound  to  account  to  the  defendants  for  the 
amount  by  which  the  composition  paid  on  the 
bills  exceeded  that  which  would  have  been  paid 
if  the  value  of  the  security  had  been  deducted 
before  ascertaining  the  amount  of  the  composi- 
tion. Baines  v.  Wright,  Law  Bep.  15  Q.B.  D.  102. 

8. — Secured  creditor :  excess  in  value  of 
security  above  valuation] — In  the  case  of  a 
composition  under  the  Bankruptcy  Act,  1869,  a 
secured  creditor,  who  receives  a  composition  for 
the  balance  due  to  him  after  deducting  the 


amount  at  which  he  values  his  security,  is 
bound  to  pay  over  to  the  debtor  any  excess 
which  the  security  subsequently  realises  above 
such  amount,  and  interest  thereon  from  the  date 
of  the  valuation.  La  SocUU  G&nerale  de  Paris 
v.  Geen  (H.L.),  53  Law  J.' Bep.  Chanc.  153 ;  Law 
Bep.  8  App.  Cas.  606. 

Couldery  v.  Bartrum  (51  Law  J.  Bep.  Chanc. 
265J;  Law  Bep.  19  Ch.  D.  394)  approved.    Ibid. 

Meetings  of  creditors. 

9.  —  Acquiescence  :  "  extraordinary  resolu- 
tion"]—A  resolution  accepting  a  composition 
passed  at  the  first  meeting  of  creditors,  held  under 
the  126th  section  of  the  Bankruptcy  Act,  1869, 
does  not  become  an  extraordinary  resolution  until 
it  has  been  confirmed  at  the  second  meeting,  and 
is  of  no  validity  until  it  has  been  duly  registered ; 
therefore,  any  creditor  of  a  compounding  debtor 
who  signs  judgment  and  levies  execution  for 
his  debt  before  such  registration  obtains  a  valid 
security  on  the  debtor's  property,  unless  he  has 
done  something  to  raise  an  equity  against  him- 
self. Merely  attending  the  first  meeting  to 
ascertain  what  is  going  on,  without  voting  or 
proving,  does  not  raise  an  equity ;  and  in  Buch  a 
case  silence  is  not  acquiescence.  In  re  Maccolla ; 
ex  parte  Maclaren  (App.),  50  Law  J.  Bep.  Chanc. 
203  ;  Law  Bep.  16  Ch.  D.  534. 

10.—  Debtor  not  actually  present  at  meeting] 
— To  satisfy  the  requirements  of  section  126  of 
the  Bankruptcy  Act,  1869,  a  debtor  must  be  per- 
sonally 'present  at  the  meetings  of  the  creditors, 
and  must  personally  present  his  statement  of 
affairs,  unless  the  creditors  expressly  dispense 
with  his  attendance  on  the  ground  of  sickness 
or  some  other  cause  satisfactory  to  the  creditors ; 
it  is  not  sufficient  for  him  to  be  in  an  adjoining 
room,  ready  to  be  summoned  if  the  creditors 
desire  it,  and  any  custom  to  that  effect  is  con- 
trary to  the  statute.  Ex  parte  Best;  in  re 
Best  (App.),  51  Law  J.  Bep.  Chanc.  293 ;  Law 
Bep.  18  Ch.  D.  488. 

Per  Brett,  L.J. — The  requirements  of  the  sec- 
tion, though  for  the  benefit  of  the  creditors, 
cannot  be  waived  by  them,  unless  in  the  case  of 
sickness  or  other  cause  satisfactory  to  the  meet- 
ing.   Ibid. 

Leave  to  summon  a  fresh  first  meeting  re- 
fused.   Ibid. 

Reasonableness  of  proposed  composition. 

U. — Discharge  of  debtor :  power  of  creditors 
to  delegate  discretion  to  committee  of  inspection] 
— One  of  the  clauses  of  a  scheme  of  arrange- 
ment between  a  debtor  and  his  creditors  provided 
that  the  debtor  should  be  discharged  when  a 
committee  of  inspection  (appointed  under  the 
scheme)  should  so  resolve :— Held,  that  such  a 
provision  was  unreasonable  within  the  meaning 
of  sub-section  6  of  section  18,  and  that  the 
Court  ought  to  refuse  to  approve  the  scheme. 
Ex  parte  Clark;  in  re  Clark  (App.),  53  Law  J. 
Bep.  Chanc.  1063  ;  Law  Bep.  13  Q.B.  D.  426. 
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12. — Rash  and  hazardous  speculation :  retro- 
spective effect  of  act  of  1883,  ss.  18,  28,  subs. 
3  (d)] — In  determining  whether  a  composi- 
tion accepted  by  creditors  under  section  18  is 
reasonable,  the  Court  must  exercise  its  own 
judgment,  though  it  will  take  into  account  the 
fact  that  the  creditors  are  mainly  interested  in 
the  question.  The  Court  must  have  regard  to 
the  debtor's  assets  and  liabilities,  and  if,  for  a 
large  proportion  of  the  debts  set  down  in  his 
statement  of  affairs  proofs  have  not  been  ten- 
dered, or  if  the  Court  considers  that  the  proofs 
which  have  been  tendered  require  to  be  in- 
vestigated by  a  trustee,  the  Court  ought  to 
decline  to  approve  of  the  composition.  The 
Court  of  Appeal  will  not  overrule  the  ex- 
ercise of  the  discretion  of  the  Judge  of  first 
instance  as  to  the  approval  of  a  composition, 
unless  clearly  satisfied  that  he  was  wrong. 
The  quasi  penal  position  of  sub-sections  2  and 
3  of  section  28  are  retrospective,  that  is,  they 
apply  to  acts  done  by  the  debtor  before  the  Act 
came  into  operation,  if  the  proceedings  are  in- 
stituted under  the  Act.  Where  a  debtor  had 
been  guilty  of  rash  and  hazardous  speculations, 
the  Court  refused  to  approve  of  a  composition 
which  his  creditors  had,  under  the  provisions  of 
section  18,  agreed  to  accept.  Ex  parte  Rogers ; 
in  re  Rogers,  Law  Rep.  13  Q.B.  D.  438. 

13. — Small  amount]— A  debtor,  whose  lia- 
bilities were  1,293Z.,  and  assets  nil,  and  who  was 
in  receipt  of  a  salary  of  51.  a  week,  filed  a  liquida- 
tion petition.  At  the  first  meeting  of  his  cre- 
ditors it  was  resolved  by  the  proper  statutory 
majority  to  accept  a  composition  of  sixpence  in 
the  pound.  The  resolutions  were  confirmed  at 
a  second  meeting  and  were  subsequently  regis- 
tered : — Held,  on  the  appeal  of  two  dissentient 
creditors,  that  the  proceedings  were  an  abuse  of 
the  process  of  the  Court,  and  that  the  registra- 
tion of  the  resolutions  must  be  vacated.  In  re 
Parnell ;  ex  parte  Ball  (App.),  51  Law  J.  Rep. 
Chanc.  911 ;  Law  Rep.  20  Ch.  D.  670. 

Ex  parte  Staff  (44  Law  J.  Rep.  Bankr.  137  ; 
Law  Rep.  20  Eq.  775)  approved.    Ibid. 

14. — Where  a  meeting  of  creditors  resolved 
to  accept  a  composition  of  Is.  in  the  pound, — 
Held,  that  the  smallness  of  the  sum  was  not  of 
itself  evidence  that  the  resolution  was  not  passed 
bona  fide — that  is,  in  the  interests  of  the  cre- 
ditors and  not  for  the  benefit  of  the  debtor ; 
and  the  composition  being  secured  by  a  third 
person,  the  resolution  was  ordered  to  be  re- 
gistered. The  true  meaning  of  the  Bankruptcy 
Act  is  that  in  all  such  cases  the  arrangement 
must  be  one  which  the  creditors,  acting  bona 
fide,  can  accept.  Ex  parte  Hudson ;  in  re  Walton 
(App.),  52  Law  J.  Rep.  Chanc.  584 ;  Law  Rep. 
22  Ch.  D.  773. 

15.— The  creditors  of  a  debtor  whose  debts 
amounted  to  304Z.  18s.,  and  whose  assets  were 
only  SI.  IBs.,  resolved  to  accept  a  composition  of 
3(2.  in  the  pound,  the  payment  of  which  was  to 
be  secured  by  one  of  the  creditors.  The  registra- 
tion of  the  resolutions  was  opposed  by  a  dis- 
sentient creditor:— Held,  that,  having  regard  to 


the  small  amount  of  the  composition,  the  reso- 
lutions must  have  been  passed  solely  in  the 
interest  of  the  debtor ;  that  they  were  an  abuse 
of  the  process  of  the  Court;  and  that  they 
ought  not  to  be  registered.  Decision  of  Bacon, 
C.J.,  reversed.  Ex  parte  Russell ;  in  re  Robins 
(App.),  Law  Rep.  22  Ch.  D.  778. 

Registration  of  resolutions. 

16. — Duties  and  powers  of  registrar] — The 
duty  of  a  Registrar  upon  an  application  to 
register  resolutions  is  not,  even  in  the  absence 
of  all  opposition  to  the  registration,  purely  minis- 
terial. He  is  entitled  and  bound,  even  in  the 
absence  of  opposition,  to  refuse  to  register  reso- 
lutions when  he  sees  that  they  must  necessarily 
have  been  passed  in  the  interest  of  the  debtor. 
In  re  Williams ;  ex  parte  Williams  (App.),  50  Law 
J.  Rep.  Chanc  741 ;  Law  Rep.  18  Ch.  D.  495. 

17. — Vacating  registration] — A  debtor  cannot 
be  permitted  to  postpone  payment  of  a  com- 
position which  has  been  accepted  by  his  creditors 
by  delaying  the  registration  of  the  resolutions. 
A  delay  of  more  than  three  weeks,  owing  to  non- 
payment by  inadvertence  of  the  fees  for  stamps, 
in  obtaining  the  registration  of  resolutions  for 
a  composition,  was  held  ground  for  vacating  the 
registration  on  the  application  of  a  creditor. 
Ex  parte  Whitnall ;  in  re  WhitnaU,  Law  Rep. 
20  Ch.  D.  438. 

Irregularity :  refusal  to  allow  presence  of  short- 
hand-writer.   See  infra,  Examination,  1. 

Statement  of  affairs. 

18. — Misstatement  of  amount  of  debt]— In 
a  statement  of  debts  produced  by  a  debtor  at 
the  meetings  of  creditors  at  which  resolutions 
for  accepting  a  composition  were  passed,  the 
debtor  had  inserted  the  amount  of  a  debt  due 
to  a  creditor  who  dissented  from  the  resolutions 
as  being  17Z.,  when  in  fact  it  was  17Z.  15s.  The 
creditor  brought  an  action  to  recover  the  latter 
amount,  but  until  the  action  was  commenced 
the  debtor  was  not  aware  of  his  misstatement. 
No  steps  were  taken  by  the  debtor  to  correct  the 
mistake : — Held,  that  the  creditor  was  not  bound 
by  the  resolutions,  owing  to  the  misstatement  in 
the  statement  of  debts,  and  that  the  Court  ought 
not  to  restrain  the  action  to  enable  the  debtor 
to  obtain  the  consent  of  his  creditors,  under 
rule  306  of  the  Bankruptcy  Rules,  1870,  that 
the  mistake  should  be  corrected.  Ex  parte 
Englehart ;  in  re  Englehart  (App.),  52  Law 
J.  Rep.  Chanc.  748 ;  Law  Rep.  23  Ch.  D.  706. 

19. — A  mortgagor  covenanted  for  payment  of 
a  principal  sum  and  interest  at  five  per  cent,  on 
a  certain  day,  and,  further,  that  if  the  said  prin- 
cipal sum  should  remain  unpaid  after  the  date 
fixed  for  payment,  he  would,  so  long  as  the 
same  or  any  part  thereof  should  remain  unpaid, 
pay  interest  thereon  at  five  per  cent.  The  mort- 
gagee recovered  judgment  for  principal,  interest 
to  date,  and  costs.  The  mortgagor  presented  a 
petition  for  liquidation,  and  inserted  the  mort- 
gagee in  his  statement  of  affairs  as  a  creditor 
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for  a  sum  calculated  on  the  assumption  that 
four  per  cent,  only  was  due  to  the  mortgagee 
from  the  date  of  the  judgment :—  Held,  that  the 
mortgage  was  not  merged  in  the  judgment,  and 
that  the  mortgagee  was  therefore  entitled  to 
interest  at  five  per  cent.,  and  that  the  debt  not 
having  been  truly  stated,  the  composition  was 
not  binding  on  the  mortgagee,  and  she  could  not 
be  restrained  from  enforcing  her  judgment  by 
sequestration.  In  re  Sneyd;  ex  parte  The 
Bishop  of  Oxford,  52  Law  J.  Rep.  Chanc.  724. 

20. — Non-assenting  creditor] — Under  section 
126  of  the  Bankruptcy  Act,  1869,  a  debtor 
must,  in  order  to  bind  a  non-assenting  creditor 
by  a  composition,  shew  in  his  statement  the 
whole  of  every  debt  due  to  the  creditor,  so  that 
if  the  debtor  states  one  and  omits  another  of  the 
debts  the  creditor  is  not  bound  in  respect  of  the 
debt  stated.  Judgment  of  the  Common  Pleas 
Division  affirmed.  Macdonald  v.  Chesney  (App.) , 
50  Law  J.  Bep.  Q.B.  87. 

21. — Omission  of  creditor] — When  resolutions 
for  composition  under  section  126  have  been 
registered,  and  there  is  no  trustee  appointed  to 
receive  and  distribute  the  composition,  and  no 
security  given  for  its  payment,  a  creditor  whose 
name  has  been  omitted  from  the  debtor's  state- 
ment of  affairs,  and  who  has  taken  no  part  in 
the  composition  proceedings,  cannot  come  in 
and  prove  his  debt.  Ex  parte  Lacey ;  in  re 
Lacey  (App.),  50  Law  J.  Bep.  Chanc.  207 ;  Law 
Bep.  16  Ch.  D.  131. 

The  Court  of  Bankruptcy  has  no  jurisdiction 
to  entertain  a  claim  for  a  personal  demand 
against  the  debtor  himself  when  there  is  no 
property  for  the  Court  to  administer  (per 
James,  L.J.)  Ex  parte  Carew  (44  Law  J.  Bep. 
Bankr.  67 ;  Law  Bep.  10  Chanc.  308)  explained 
and  distinguished.  Breslauer  v.  Brown  (47  Law 
J.  Bep.  C.P.  729 ;  Law  Bep.  3  App.  Cas.  672) 
explained.    Ibid. 

Convict. 

Liable  to  be  made  bankrupt.  See  infra,  Debtor's 
Summons,  1. 

Costs. 

[Table  of  fees  to  be  paid  on  proceedings  under 
the  Bankruptcy  Act,  1883.  See  53  Law  J. 
Bep.  Q.B.  Appendix,  p.  73.] 

Appeal. 

l.~ Official  receiver]— An  order  made  by 
a  County  Court,  on  the  application  of  the 
official  receiver,  setting  aside  a  payment  made 
by  a  debtor  as  a  fraudulent  preference,  having 
been  reversed  on  appeal, — Held,  that  the  costs 
of  the  appellants  and  of  the  official  receiver  in 
both  Courts  must  be  paid  out  of  the  debtor's 
assets,  the  costs  of  the  appellants  having  priority. 
Ex  parte  The  Leicestershire  Banking  Company ; 
in  re  Dale,  Law  Bep.  14  Q.B.  D.  48. 
Preliminary  objection.  See  supra,  Appeal,  10, 11. 

Generally. 

2. — "  Costs  of  and  incidental  to  any  pro- 
ceeding in  court"] — A  County  Court  Judge, 
sitting  in   Bankruptcy,   allowed    out   of    the 


debtor's  estate  the  costs  of  the  attendance  of 
the  petitioning  debtor's  solicitor  at  a  meeting  of 
creditors  for  confirming  a  scheme  of  arrangement 
of  the  debtor's  affairs :— Held,  that  those  costs 
could  not  be  allowed,  not  being  "  costs  of  or 
incidental  to  any  proceeding  in  Court "  within 
the  meaning  of  the  Bankruptcy  Act,  1883  (46  & 
47  Vict.  c.  52),  s.  105.  In  re  Strand;  ex  parte 
The  Board  of  Trade,  53  Law  J.  Bep.  Q.B.  563 ; 
Law  Bep.  13  Q.B.  D.  492. 

8. — Solicitor  to  trustee :  right  of,  to  costs : 
misconduct] — The  right  of  the  solicitor  to  a 
trustee  in  bankruptcy  to  be  paid  his  costs  out 
of  the  bankrupt's  estate  is  only  the  right  of  his 
client.  If  either  the  trustee  or  the  solicitor  has 
been  guilty  of  misconduct,  the  Court  can  refuse 
to  allow  the  costs  to  be  paid  out  of  the  estate, 
and  this  notwithstanding  that  the  costs  have 
been  taxed  and  an  allocatur  of  the  Taxing 
Master  has  been  made.  Ex  parte  Harper ;  in 
re  Pooley  (App.),  51  Law  J.  Bep.  Chanc.  810 ; 
Law  Bep.  20  Ch.  D.  685. 

4. — Solicitor  and  client  costs  :  time  for  ap- 
plication]— The  jurisdiction  under  rule  98  of  the 
Bankruptcy  Rules,  1883,  allowing  the  Court  "  in 
awarding  costs  to  direct  that  the  costs  of  any 
matter  or  application  shall  be  taxed  and  paid  as 
between  party  and  party  or  as  between  solicitor 
and  client,"  must  be  exercised  once  for  all  at  the 
time  of  making  the  order,  and  an  application  for 
costs  as  between  solicitor  and  client  by  a  creditor 
in  proceedings  in  respect  of  which  he  had  by 
previous  orders  obtained  costs  as  between  party 
and  party  based  on  the  ground  of  meritorious 
services  as  shewn  by  the  result  of  the  bankruptcy 
cannot  be  entertained.  In  re  Angell ;  ex  parte 
Shoolbred  (App.),  54  Law  J.  Bep.  Q.B.  87;  Law 
Bep.  14  Q.B.  D.  298. 

5. — Taxation :  cost  of  taxation] — There  is  no 
practice  in  bankruptcy  by  which  a  creditor  re- 
ducing the  bill  of  the  trustee's  solicitor  by  more 
than  one  sixth  is  entitled  to  the  costs  of  the 
taxation,  and  the  Solicitors  Act  (6  A  7  Vict 
c.  73),  ss.  37  And  39,  does  not  apply.  In  re  Marsh ; 
ex  parte  Marsh  (App.),  54  Law  J.  Bep.  Chanc. 
557  ;  Law  Bep.  15  Q.B.  D.  340. 

Money  paid  by  debtor  to  his  solicitor  to  oppose 
bankruptcy  petition:  right  of  solicitor  to 
money.    See  supra,  Assets,  4. 

Taxation:  charges  of  receiver  and  manager. 
See  infra,  Receiver,  1. 

Trustee:  proceedings  by,  as  to  after-acquired 
property  of  bankrupt :  right  of  trustee  to  costs. 
See  infra,  Liquidation,  5. 

Trustee  when  ordered  to  pay.  See  Company— 
Director,  16. 

County  Court. 
Appeal  from.    See  supra,  Appeal,  3, 13-15. 

Crown. 

[Save  as  therein  provided,  the  provisions  of  46 
&  47  Vict.  c.  52  to  bind  the  Crown,  s.  150.] 

Priority  of.    See  Company — Winding-up,  52. 
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Debtor's  Summons. 

Convict :  Felons  Act. 

1. — A  convict  is  liable  after  his  conviction,  as 
much  as  before,  to  be  made  a  bankrupt ;  and 
where  a  convict  has  been  served  with  a  debtor's 
summons  in  prison  he  can  be  made  a  bankrupt 
upon  a  petition  alleging  and  proving  that  he  has 
for  three  weeks  after  service  of  the  summons 
neglected  to  pay  the  debt.  The  power  of  the 
Crown  to  intervene  and  appoint  an  adminis- 
trator is  for  the  benefit  of  the  convict  and  his 
family,  but  does  not  at  all  affect  the  ordinary 
rights  of  the  convict's  creditors.  In  re  Harris ; 
ex  parte  Graves  (App.),  51  Law  J.  Rep.  Chanc. 
1 ;  Law  Rep.  19  Ch.  D.  1. 

The  provision  in  section  8,  restraining  aliena- 
tion by  the  convict,  merely  means  the  making 
away  with  his  property  by  the  convict  to  the 
injury  of  his  family  or  creditors.    Ibid. 

Debt,  sufficiency  of. 

2. — Debt  not  exigible]—  Unless  a  debt  is  exigi- 
ble it  will  not  support  a  debtor's  summons  under 
section  7  of  the  Bankruptcy  Act,  1869 ;  if  the 
debtor  would  have  any  legal  or  equitable  de- 
fence to  an  action  for  the  debt,  the  summons 
ought  to  be  dismissed.  Ex  parte  Foster ;  in  re 
Foster  (App.) ,  52  Law  J.  Rep.  Chanc.  577  ;  Law 
Rep.  22  Ch.  D.  797. 

H.  was  a  creditor  of  F.  &  Co.,  who,  being  in 
difficulties,  summoned  a  private  meeting  of  their 
creditors.  The  meeting  was  attended  by  nine- 
teen out  of  twenty-seven  creditors,  whose  debts 
amounted  to  2,4002.,  out  of  a  total  of  2,6282.  A 
resolution  was  passed  by  the  meeting,  and 
signed  by  the  chairman,  that  the  debtors'  estate 
and  effects  should  be  assigned  to  trustees  for  the 
benefit  of  the  creditors.  In  pursuance  of  this 
resolution,  the  debtors  gave  up  possession  of 
their  property  to  the  trustees  nominated  by  the 
meeting ;  but  the  deed  of  assignment,  although 
prepared,  was  never  executed.  H.  was  present 
at  the  meeting,  and  assented  to  the  resolution  : — 
Held,  that  the  resolution  did  not  constitute  a 
binding  agreement ;  but  that  it  was  only  a  pre- 
liminary step  intended  to  be  binding  if  the  deed 
was  executed  by  all  the  creditors,  which  had  not 
been  done  ;  and  that  H.  was  not,  therefore,  pre- 
cluded from  issuing  a  debtor's  summons  for  the 
amount  of  his  debt.    Ibid. 

3. — Judgment  debt :  statement  of  considera- 
tion]— Where  a  debtor's  summons  is  founded  on 
a  judgment  debt  it  is  not  necessary  that  the 
consideration  for  the  judgment  should  be  stated 
in  the  summons ;  and  if  it  is  wrongly  stated,  the 
summons  will  not  necessarily  be  invalidated 
thereby.  Ex  parte  Ritso ;  m  re  Riiso  (App.),  52 
Law  J.  Rep.  Chanc.  535 ;  Law  Rep.  22  Ch.  D.  529. 
4. — Liquidated  demand:  agreement  to  pay 
interest] — A.  deposited  title-deeds  with  B.  in 
April,  1879,  to  secure  an  advance  of  1,0001.,  and 
an  agreement  was  at  the  same  time  executed 
that  the  deeds  should  be  held  as  an  equitable 
security  for  payment  on  the  15th  of  July,  1879, 


of  the  1,0002.  and  interest  at  7 J  per  cent,  per 
annum,  and  also  that  A.  should  execute  to  B.  a 
legal  mortgage  of  the  property,  with  power  of 
sale  and  such  other  powers  as  B.  might  require 
for  further  securing  payment  of  the  money  which 
should  then  be  owing  on  the  security  of  the 
agreement,  "  with  interest  for  the  same  after 
the  rate  aforesaid."  In  January,  1881,  B.  took 
out  a  debtor's  summons  for  1502.,  on  the  footing 
that  interest  continued  payable  at  the  rate  of  7 J 
per  cent,  down  to  the  date  of  demand,  and 
not  merely  until  the  15th  of  July,  1879  (in 
which  case  the  debt  would  have  been  under  502.) : 
— Held,  that  the  agreement  amounted  to  a  con- 
tract that  if  the  1,0002.  was  not  repaid  in  July, 
1879,  interest  at  7£  per  cent,  should  continue  to 
be  paid,  and  accordingly  that  there  was  a 
liquidated  demand  of  sufficient  amount  within 
the  Bankruptcy  Act,  1869,  s.  6,  to  support  the 
debtor's  summons.  Ex  parte  Furber ;  in  re 
King,  Law  Rep.  17  Ch.  D.  191. 

Partners :  action  against,  in  name  of  firm.    See 
Practice — Judgment,  17. 

Jurisdiction  of  Court. 

6. — "Residence" :  "carrying on  business"]—- 
A  clerk  engaged  at  a  fixed  salary  in  a  bank 
whose  office  was  in  the  city  of  London  was  held 
to  carry  on  business  within  the  district  of  the 
London  Bankruptcy  Court  within  the  meaning 
of  the  17th  of  the  Bankruptcy  Rules,  1870,  so  as 
to  give  that  Court  jurisdiction  to  issue  a  debtor's 
summons  against  him ;  James,  L.J.,  also  con- 
sidering that  he  "  resided  "  within  the  district 
within  the  meaning  of  the  same  rule,  although 
the  house  in  which  he  lived  and  slept  was  out- 
side the  district.  In  re  Bowie ;  ex  parte  Breull 
(App.),  50  Law  J.  Rep.  Chanc.  384;  Law  Rep. 
16  Ch.  D.  484. 

Service. 

6.— "Formal  defect  or  irregularity  "]— In 
the  sealed  copy  of  a  debtor's  summons  which 
was  served  upon  the  debtor  the  amount  of  the 
debt  claimed  was  incorrectly  stated  as  242.  in- 
stead of  742.  In  the  annexed  particulars  of 
demand,  however,  the  amount  was  correctly 
stated.  The  summons  was  served  by  a  clerk  in 
the  employment  of  the  petitioning  creditor,  who 
was  a  solicitor,  instead  of  being  served  by  the 
creditor  himself  or  his  attorney,  or  by  an  officer 
of  the  Court,  as  required  by  rule  61: — Held, 
that  the  error  in  the  summons  and  the  irregu- 
larity as  to  service  were  merely  "formal" 
within  the  meaning  of  section  82  of  the  Bank- 
ruptcy Act,  1869,  and  were  amply  cured  by  that 
section.  Ex  parte  Johnson;  in  re  Johnson 
(App.),  53  Law  J.  Rep.  Chanc.  309 ;  Law  Rep. 
25  Ch.  D.  112. 

7. — Time] — Rule  59,  which  fixes  the  time 
within  which  service  of  a  debtor's  summons 
must  be  effected,  applies  only  to  personal  service, 
and  where  an  order  has  been  made  for  sub- 
stituted service  under  rule  61,  there  is  no  limit 
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within  which  such  service  must  be  effected.  The 
Court,  however,' will  see  that  it  is  effected  within 
a  reasonable  time.  Ex  parte  Warburg  ;  in  re 
WJuilley  (App.),  53  Law  J.  Rep.  Chanc.  336. 

Staying  proceedings. 

8. — Bona  fide  dispute  as  to  debt] — Where  a 
debtor,  against  whom  a  debtor's  summons  has 
been  issued,  is  solvent,  and  there  is  a  bona  fide 
dispute  as  to  the  debt,  the  Court  will  not  neces- 
sarily order  the  proceedings  to  be  stayed  without 
security,  pending  a  trial  of  the  validity  of  the 
debt.  One  of  the  questions  which  the  Court 
will  consider  is,  whether  the  creditor  has  a  pro- 
bability of  success  in  an  action.  Ex  parte 
Jacobson ;  in  re  Pincoffs  (App.),  52  Law  J.  Rep. 
Chanc.  561 ;  Law  Rep.  22  Ch.  D.  812. 

9. — Conditional  agreement  for  reduction  of 
debt] — A  creditor  having  issued  a  debtor's  sum- 
mons in  respect  of  a  judgment  debt  of  8442.,  an 
agreement  was  made  that  the  debtor  should  give 
the  creditor  a  cheque  for  602.,  and  three  bills  of 
exchange  for  502.  eaoh,  accepted  by  a  third 
person,  and  payable  respectively  in  three,  six, 
and  nine  months,  and  that  upon  payment  of  the 
cheque  and  the  billB  in  due  course,  and  a  receipt 
for  a  debt  due  by  the  creditor  to  the  debtor's 
brother  being  handed  to  the  creditor,  he  should 
give  a  receipt  in  full  satisfaction  of  the  judgment 
debt.  In  default  of  payment  of  any  or  either  of 
the  cheque  or  bills,  the  creditor  was  to  be  at 
liberty  to  proceed  for  the  full  amount  due.  The 
cheque  and  the  first  two  bills  were  paid  in  due 
course,  but  the  third  bill  was  not  paid  at  matu- 
rity, the  acceptor  having  forgotten  to  provide 
his  bankers  with  funds  to  meet  it.  The  creditor 
issued  a  writ  against  the  acceptor,  and  he  paid 
the  dishonoured  bill  within  a  week  after  it  be- 
came due.  The  creditor  then  issued  a  debtor's 
summons  against  the  debtor  for  the  unpaid 
balance  of  the  original  debt: — Held,  that  the 
provision  in  the  agreement  for  the  revivor  of 
the  original  debt  upon  default  being  made  in 
the  performance  of  any  of  the  conditions  was 
not  a  penalty,  but  that  on  the  dishonour  of  the 
third  bill  the  creditor  was  remitted  to  his  original 
right,  and  that  he  had  not  waived  that  right  by 
suing  the  acceptor.  Ex  parte  Burden ;  in  re 
Neil  (App.),  Law  Rep.  16  Ch.  D.  675. 

The  debtor  having  applied  to  the  Court  of 
Bankruptcy  to  dismiss  the  summons, — Held 
(reversing  the  decision  of  the  Registrar),  that 
the  proceedings  on  the  summons  ought  not 
to  have  been  stayed  pending  the  trial  of  an 
action  to  determine  the  validity  of  the  debt,  but 
that  the  Registrar  ought  to  have  decided  the 
question  himself,  and  to  have  dismissed  the 
application.    Ibid. 

10. — Security]— Where  there  is  an  order  for 
a  stay  of  proceedings  on  a  debtor's  summons 
pending  the  trial  of  an  action  on  the  debt,  the 
Court,  in  determining  whether  security  should 
be  given,  will  consider  not  only  the  solvency  of 
the  alleged  debtor,  but  also  the  probability  of 
his  being  able  to  make  a  good  defence  to  the 


action.  In  re  Ward;  ex  parte  Ward  (App.), 
51  Law  J.  Rep.  Chanc.  752 ;  Law  Rep.  20  Ch. 
D.  356. 

Ex  parte  Wood  (4  De  Gex,  M.  &  G.  875; 
23  Law  J.  Rep.  Bankr.  3)  and  Ex  parte  Wier 
(Law  Rep.  7  Chanc.  319)  approved  and  followed. 
Ibid. 

Discharge. 

[Power  to  bankrupt  to  apply  for  order  of  dis- 
charge. Application  not  to  be  heard  till  after 
public  examination  of  bankrupt,  46  &  47  Vict, 
c.  52,  s.  28  (1).  Facts  on  proof  of  which 
Court  to  refuse  or  suspend  application  of 
order,  or  grant  order  on  conditions  (3).  Publi- 
cation of  notice  of  day  fixed  for  hearing  ap- 
plication for  discharge  (5).  Discharged  bank- 
rupt to  assist  trustee  in  realisation  and 
distribution  of  property.  Power  to  Court  to 
revoke,  discharge  (7).  Power  of  Court  to  re- 
fuse or  suspend  order  of  discharge  or  grant 
order  subject  to  conditions,  or  refuse  to  approve 
composition  or  arrangement  in  certain  cases, 
s.  29.  Operation  of  order  of  discharge,  s.  30. 
Consequences  of  undischarged  bankrupt  ob- 
taining credit,  s.  31.] 

Certificate  of  conformity. 
1. — Effect  of  suspending  order] — In  July,  1848, 
an  order  was  made  that  the  grant  to  a  bank- 
rupt of  a  certificate  of  conformity  be  suspended 
for  three  years.  During  the  period  of  suspen- 
sion the  Bankruptcy  Act,  1849,  came  into  opera- 
tion, which  provides  (section  199)  that  "  every 
certificate  of  conformity  allowed  by  any  com- 
missioner before  the  commencement  of  this  Act, 
though  not  confirmed  according  to  the  laws 
in  force  before  that  time,  shall  discharge  the 
bankrupt  from  all  debts  provable  under  his 
bankruptcy  "  : — Held,  that  as,  by  virtue  of  that 
section,  confirmation  of  the  order  of  July,  1848, 
was  not  required,  that  order  became,  at  the 
expiration  of  the  suspense  period,  a  complete 
discharge  to  the  bankrupt.  In  re  Dove ;  Bous- 
field  v.  Dove,  53  Law  J.  Rep.  Chanc.  1099 ;  Law 
Rep.  27  Ch.  D.  687. 

Order  of  discharge. 

2. — Debt  incurred  by  means  of  fraud  or 
breach  of  trust] — A  sum  of  money  found  due 
from  a  promoter  of  a  company  in  respect  of  a 
secret  profit  made  by  him  held  to  be  a  debt 
"  incurred  by  means  of  fraud  or  breach  of  trust  " 
within  the  meaning  of  section  49  of  the  Bank- 
ruptcy Act,  1869,  and  that  the  promoter  hav- 
ing received  his  discharge  was  not  thereby 
released  therefrom.  TJie  Emma  Silver  Mining 
Company  v.  Grant,  50  Law  J.  Rep.  Chanc.  449 ; 
Law  Rep.  17  Ch.  D.  122. 

3. — Order  of  discharge ;  effect  of :  fraud  of 
partner] — One  of  two  partners  in  a  firm  of 
solicitors  misappropriated  money  entrusted  to 
the  firm  for  investment,  and  then  absconded. 
The  firm  subsequently  went  into  liquidation,  and 
the  other  partner,  who  was  not  a  party  to  the 
misappropriation,   received  his  order  of   dis- 
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charge.  In  an  action  against  the  innocent 
partner  to  recover  the  amount  of  the  money 
misappropriated, — Held,  that  the  defendant  was 
not  protected  by  the  order  of  discharge,  for  that 
the  partnership  was  liable  for  the  fraud  com- 
mitted, and  that  section  49  of  32  &  33  Vict.  c. 
71  does  not  limit  the  liability  of  a  partner  for 
partnership  debts  to  those  incurred  by  means 
of  his  own  personal  fraud  or  breach  of  trust. 
Cooper  v.  Pritchard  (App.),  52  Law  J.  Rep.  Q.B. 
526 ;  Law  Rep.  11  Q.B.  D.  351. 

Effect  of,  on  bill  of  sale,  as  to  after-acquired 
chattels.     See  Bill  of  Sale,  1. 

Liquidation :  composition  :  failure  to  pay :  close 
of  liquidation  :  after-acquired  property.  See 
infra,  Liquidation,  6. 

Liquidation :  informal  close  of :  omission  to 
obtain  resolutions  for  discharge.  See  infra, 
Liquidation,  5. 

Right  to  discharge. 

4. — Contracting  debt  without  reasonable 
ground  of  expectation  of  paying] — Bankrupts 
who  had  begun  business  without  capital  and 
with  a  mortgage  on  their  premises,  goodwill, 
and  stock  in  trade,  refused  their  discharge  ex- 
cept on  condition  of  judgment  being  entered 
against  them  for  all  their  provable  debts.  Ex 
parte  White ;  in  re  White  (App.),  54  Law  J.  Rep. 
Q.B.  384  ;  Law  Rep.  14  Q.B.  D.  600. 

5. — Facts  requiring  refusal  or  conditional 
order :  retrospective  operation  :  act  of  1883J — 
The  acts  and  omissions  of  the  bankrupt  men- 
tioned in  section  28  (3)  of  the  Bankruptcy  Act, 
1883,  requiring  an  order  for  discharge  to  be 
refused,  suspended,  or  conditionally  granted, 
need  not  have  happened  after  the  Act  came 
into  operation.  In  re  Salaman ;  ex  parte  Sala- 
man  (App.),  54  Law  J.  Rep.  Q.B.  238 ;  Law  Rep. 
14  Q.B.  D.  936. 

Scheme  of  arrangement  providing  for  discharge 
when  committee  of  inspection  should  so  re- 
solve, held  improper.  See  supra,  Composi- 
tion, 11. 

Undischarged  bankrupt :  status  of.  See  infra, 
Undischarged  Bankrupt. 

Disclaimer. 

[Trustee  may  disclaim  onerous  property  of 
bankrupt,  46  A  47  Vict.  c.  52,  s.  55  (1).  Effect 
of  disclaimer  (2).  Leases  not  to  be  disclaimed 
without  leave  of  the  Court  except  in  cases  pre- 
scribed by  general  rules  (3).  Restriction  of 
right  of  disclaimer  where  application  by  person 
interested  requiring  trustee  to  decide  whether 
he  will  disclaim  or  not  (4).  Power  of  Court  to 
rescind  bankrupt's  contracts  (5).  Power  of 
Court  to  vest  disclaimed  property  (6).  A  person 
injured  by  a  disclaimer  to  be  deemed  a  creditor 
to  the  extent  of  the  injury  (7).] 

Effect  of  disclaimer. 
Lessor  and  lessee.] 

1.—  Fixtures :  severance]— k  lease  contained 
a  proviso  that  the  tenant,  his  executors,  adminis- 
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trators,  or  assigns,  might  remove  tenant's  fix- 
tures at  any  time  within  twelve  months  from 
the  expiration  or  other  sooner  determination  of 
the  term.  The  tenant's  trustee  in  liquidation 
having  sold  certain  tenant's  fixtures  and  after- 
wards disclaimed  the  lease, — Held,  reversing  the 
decision  of  the  Court  below  (50  Law  J.  Rep. 
Chanc.  711),  that  as  the  entire  lease  must,  by 
virtue  of  section  23  of  the  Bankruptcy  Act, 
1869,  be  deemed  to  have  been  surrendered  as 
from  the  date  of  the  appointment  of  the  trustee, 
the  removal  of  the  fixtures  was  wrongful  as 
against  the  lessor.  In  re  Latham ;  ex  parte 
Gregg  (App.),  51  Law  J.  Rep.  Chanc.  367  ;  Law 
Rep.  19  Ch.  D.  7. 

2. — Where  there  are  trade  fixtures  on  the 
leasehold  premises  of  a  bankrupt  removable  by 
the  tenant,  and  the  trustee  applies  for  leave  to 
disclaim  the  lease,  the  same  rule  will  be  applied 
as  between  the  landlord  and  trustee  as  would 
obtain  if  the  lease  had  been  determined  in  an 
ordinary  way.  Therefore  the  landlord  must 
either  take  over  the  fixtures  at  a  valuation,  or 
the  trustee  must  have  a  reasonable  time  before 
disclaiming  in  which  to  sever  and  remove  them. 
In  re  Moser,  Law  Rep.  13  Q.B.  D.  738. 

3. — Lease  of  land  and  chattels] — The  15th 
section  of  the  Bankruptcy  Act,  1869,  must  be 
read  subject  to  the  provisions  of  the  23rd  sec- 
tion, and  the  disclaimer  of  a  lease  by  a  trustee 
in  bankruptcy  must  operate  to  surrender  the 
whole  of  the  property  comprised  in  the  lease. 
In  re  Fussell ;  ex  parte  AlUn  (App.),  50  Law  J. 
Rep.  Chanc.  724 ;  Law  Rep.  20  Ch.  D.  341. 

Where,  therefore,  a  bankrupt  was  lessee  of 
land  and  chattels  under  one  demise  and  at  one 
entire  rent,  it  was  held  that  the  trustee  could 
not  disclaim  the  lease,  and  still  claim  the 
chattels,  under  section  15  (sub-s.  5),  as  having 
been  at  the  commencement  of  the  bankruptcy 
in  the  reputed  ownership  of  the  bankrupt.    Ibid. 

Ex  parte  Gregg  (No.  1  supra)  explained. 
Ibid. 

Leave  to  appeal  to  the  House  of  Lords  refused. 
Ibid. 

4. — Provisions  taking  effect  on  determination 
of  lease] — A  liquidation  petition  was  filed  on  the 
5th  of  September,  1881.  On  the  13th  of  October 
the  trustees  were  appointed.  On  the  14th  of 
October  the  landlord  issued  a  writ  in  an  eject- 
ment action,  and  on  the  14th  of  November  the 
trustees  disclaimed  the  lease:— Held,  that  it 
was  immaterial  whether  the  commencement  of 
the  action  by  the  landlord  had  put  an  end  to  the 
lease,  because  it  vested  in  the  trustees  on  their 
appointment,  and  was  put  an  end  to  by  the  dis- 
claimer, so  that  neither  the  trustees  nor  the 
landlord  could  benefit  by  any  clauses  in  the 
lease  which  were  to  take  effect  at  the  expiration 
or  sooner  determination  of  the  lease.  Ex  parte 
Dyke;  in  re  Morrish  (App.),  52  Law  J.  Rep. 
Chanc.  570 ;  Law  Rep.  22  Ch.  D.  410. 

5. — Relation  back:  use  and  occupation] — 
W.,  who  occupied  premises  as  a  yearly  tenant, 
was  adjudicated  bankrupt  on  the  7th  of  Septem- 
ber, 1883.    The  defendant,  as  trustee,  entered 
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into  possession  of  the  premises  and  held  them 
until  the  29th  of  January,  1884  (when  he  ten- 
dered the  keys  to  the  plaintiff,  the  landlord),  for 
the  purpose  of  winding  up  the  bankrupt's  busi- 
ness and  realising  his  assets  for  the  benefit  of 
the  estate,  paying  rent  down  to  the  25th  of  De- 
cember, 1883.  On  the  26th  of  February,  1884, 
the  trustee,  with  the  leave  of  the  Court,  and 
after  notice  to  the  landlord,  disclaimed  all  in- 
terest in  the  term : — Held,  that  the  disclaimer 
relating  back  by  force  of  section  23  of  the  Bank- 
ruptcy Act,  1869,  to  the  date  of  the  adjudication, 
the  trustee  was  not  liable  to  an  action  in  respect 
of  his  subsequent  occupation  of  the  premises 
(either  as  assignee  or  as  a  trespasser) :  the  land- 
lord's only  remedy  being  by  application  to  the 
Court  of  Bankruptcy  under  rule  8  of  the  Bank- 
ruptcy Bules,  1871.  Gabriel  v.  Blankenstein, 
Law  Bep.  13  Q.B.  D.  684. 

Hay,  straw,  crops,  <&c,  grown  on  farm  of  bank- 
rupt lessee:  56  Geo.  3.  c.  50.  s.  11.  See 
Landlord  and  Tenant— Determination  of  Te- 
nancy, 2. 

Third  parties.] 

6. — Original  lessee :  liability  on  covenants] — 
The  assignee  of  a  lease  filed  a  petition  for 
liquidation,  and  a  trustee  was  appointed  who 
disclaimed  the  lease.  The  landlord  sued  the 
original  lessee  on  his  covenants  for  rent  accrued 
due  after  the  appointment  of  the  trustee : — 
Held,  by  Earl  Cairns,  Lord  Blackburn,  and  Lord 
Watson  (dissentiente  Lord  Bramwell),  that  the 
disclaimer  did  not  affect  the  rights,  inter  set  of 
parties  other  than  the  bankrupt  and  his  trustee, 
and  that  the  plaintiff  was  entitled  to  judgment. 
Held,  by  Lord  Bramwell  dissenting,  that  the 
lease  was  extinguished  by  the  disclaimer  to  all 
intents  and  purposes,  and  that  the  lessor  could 
not  recover  upon  the  covenants.  Hill  v.  The  East 
and  West  India  Dock  Company  (H.L.),  53  Law 
J.  Bep.  Chanc.  842 ;  Law  Bep.  9  App.  Cas.  448. 

Decision  of  the  Court  of  Appeal  (52  Law  J. 
Bep.  Chanc.  44 ;  Law  Bep.  22  Ch.  D.  14)  af- 
firmed.   Ibid. 

7. — Surety  for  bankrupt  to  lessee] — The  dis- 
claimer of  a  lease  by  the  trustee  in  bankruptcy 
of  an  assignee  of  the  lease  does  not  destroy  the 
liability  of  the  original  lessee  to  the  lessor,  nor 
prevent  the  lessee  recovering  from  the  surety  to 
him  for  the  bankrupt  rent  due  since  the  dis- 
claimer and  paid  by  him  to  the  lessor.  Harding 
v.  Preece,  51  Law  J.  Bep.  Q.B.  515 ;  Law  Bep. 
9  Q3.  D.  281. 

8. — Under-lessee] — A  lessee  who  had  granted 
a  sub-lease  of  part  of  premises  demised  to  him 
became  bankrupt.  The  trustee  of  the  bankrupt's 
estate  obtained  from  the  Court  of  Bankruptcy, 
after  notice  to  the  sub-lessee,  leave  to  disclaim 
the  interest  of  the  bankrupt  in  the  demised 
premises,  and  disclaimed  such  interest  accord- 
ingly. The  owner  in  reversion  demanded  of  the 
sub-lessee  possession  of  the  premises  comprised 
in  the  sub-lease,  and,  upon  refusal  by  the  sub- 
lessee, brought  an  action  to  recover  possession : 


— Held  (by  the  Court  of  Appeal),  that  the  action 
could  not  be  maintained,  inasmuch  as  a  dis- 
claimer is  in  such  cases  equivalent  to  a  surren- 
der. Smalley  v.  Hardinge  (App.),  50  Law  J. 
Bep.  Q.B.  367  ;  Law  Bep.  7  Q.B.  D.  524. 

9. — It  is  a  rule  of  construction  of  statutes, 
that  the  literal  construction  of  a  section  ought 
not  to  prevail  if  it  results  in  an  absurdity  or  an 
inconsistency  with  the  intention  of  the  Legisla- 
ture, as  apparent  from  the  statute.  The  gene- 
rality of  the  words  of  the  23rd  section  of  the 
Bankruptcy  Act  must  be  so  far  limited  as  to 
have  the  effect  merely  of  relieving  the  estate  of 
the  bankrupt  and  his  trustee  from  liability,  and 
entitling  those  whose  rights,  as  regards  the  en- 
forcement of  liabilities  against  the  bankrupt  or 
trustee,  are  interfered  with  by  the  disclaimer, 
to  prove  against  the  bankrupt's  estate  for  the 
amount  of  the  injury  they  may  have  sustained. 
The  rights  of  third  parties  are  not  to  be  affected 
by  the  disclaimer.  Ex  parte  Walton;  in  re 
Levy  (App.),  50  Law  J.  Bep.  Chanc.  657 ;  Law 
Bep.  17  Ch.  D.  746. 

"  When  a  statute  enacts  that  something  should 
be  deemed  to  have  been  done,  which  in  fact  was 
not  done,  the  Court  is  entitled  and  bound  to 
ascertain  for  what  purposes  and  between  what 
persons  the  statutory  fiction  is  to  be  resorted 
to  " — per  James,  L.J.    Ibid. 

W.  granted  a  lease  of  a  house  to  L.  for  ten 
years,  at  the  yearly  rent  of  702.  L.,  a  few  days 
after,  in  consideration  of  a  premium  of  100Z., 
sublet  the  house  to  M.  for  a  term  of  nine  and 
a  half  years,  at  the  yearly  rent  of  56Z.  L.  filed 
a  liquidation  petition,  and  his  trustee  applied 
for  leave  to  disclaim  the  lease,  which  the  Begis- 
trar  granted  in  spite  of  the  opposition  of  W. 
On  appeal  by  W.  the  order  of  the  Registrar  was 
affirmed,  the  Court  holding  that  W.'s  right  as 
against  M.  to  receive  the  rent  reserved  by,  and 
to  enforce  the  covenants  contained  in,  the  origi- 
nal lease  was  not  affected  by  the  disclaimer. 
Leave  given  to  M.  to  prove  against  L.'s  estate 
in  respect  of  the  loss  sustained  by  him  by  reason 
of  his  being  made  liable  to  pay  the  higher  rent. 
Ibid. 

Leave  of  Court. 

10. — Appeal  from  order  giving  leave  to  dis- 
claim]— A  lessor,  if  dissatisfied  with  an  order  of 
the  Bankruptcy  Court  giving  a  trustee  leave  to 
disclaim,  should  apply  when  the  order  is  made 
to  the  Judge  for  a  stay  of  proceedings  under  the 
order  pending  an  appeal ;  otherwise,  if  once  the 
trustee  has  executed  the  disclaimer,  the  lessor 
cannot  appeal  from  the  order.  Ex  parte  Sad- 
ler ;  in  re  Hawes  (App.),  50  Law  J.  Bep.  Chanc. 
201 ;  Law  Bep.  19  Ch.  D.  122. 

11. — Costs:  landlord's  notice:  trustee's  neg- 
lect]— When  a  landlord  gives  a  trustee  notice 
under  sub-section  4  of  the  55th  section  of  the 
Bankruptcy  Act,  1883,  requiring  him  to  decide 
whether  he  will  disclaim  or  not  the  bankrupt's 
leaseholds,  and  the  trustee  declines  or  neglects 
within  the  twenty -eight  days  limited  by  the  sub- 
section to  give  notice  whether  he  disclaims  or 
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not,  and:  subsequently  applies  to  the  Court  for 
leave  to  disclaim,  he  may  render  himself  per- 
sonally liable  to  the  payment  of  rent  and  costs. 
In  re  Page  Brothers ;  ex  parte  Mackay,  Law 
Rep.  14  Q.B.  D.  401. 

12. — Discretion  of  Court] — On  an  application 
by  a  trustee  under  the  23rd  section  of  the  Bank- 
ruptcy Act,  1869,  for  leave  to  disclaim  onerous 
property  of  the  bankrupt,  the  Court  will  alone 
consider  whether  the  disclaimer  will  be  for  the 
benefit  of  the  bankrupt's  estate  and  those  in- 
terested in  its  administration,  and  will  not  take 
into  consideration  what  effect  the  disclaimer 
will  have  on  the  rights  and  interests  of  third 
parties;  neither  will  it,  on  allowing  the  dis- 
claimer, preface  the  order  with  any  declaration 
of  opinion  as  to  the  effect  of  the  disclaimer  on 
the  right  of  such  third  parties.  In  re  Clark ;  ex 
parte  The  East  and  West  India  Dock  Company 
(App.),  50  Law  J.  Hep.  Chanc.  789 ;  Law  Hep. 
17  Ch.  D.  769. 

Leave  to  appeal  to  the  House  of  Lords  on  a 
question  of  discretion  will  not  be  granted.   Ibid. 

13. — Imposition  of  terms] — Where  a  trustee 
applies,  under  rule  28,  for  leave  to  disclaim  a 
lease,  the  Court  has,  under  that  rule,  a  judicial 
discretion  as  to  imposing  terms  upon  which  such 
leave  should  be  granted,  not  only  for  the  benefit 
of  a  third  party  who  has  acquired  an  interest 
in  the  lease  under  the  bankrupt,  but  also  for  the 
benefit  of  the  lessor.  Ex  parte  Ladbury ;  in  re 
Turner  (App.),  50  Law  J.  Rep.  Chanc.  838 ;  Law 
Rep.  17  Ch.  D.  532. 

14. — The  Court  has  no  power  to  impose  con- 
ditions upon  a  trustee  disclaiming  a  lease  under 
section  55  of  the  Bankruptcy  Act,  1883,  in  cases 
in  which  the  trustee  is  entitled  to  disclaim 
without  the  leave  of  the  Court.  In  re  Sand- 
well ;  ex  parte  Z erf  ass,  64  Law  J.  Rep.  Q.B. 
323 ;  Law  Rep.  14  Q.B.  D.  960. 

15. — Where  a  trustee  of  a  bankrupt  applies 
under  rule  28  of  the  Bankruptcy  Rules,  1871, 
for  leave  to  disclaim  a  lease  of  the  bankrupt, 
the  Court  may  impose  terms  on  the  trustee 
only  when  a  special  case  is  made  out.  Ex  parte 
Isherwood;  in  re  Knight  (App.),  52  Law  J.  Rep. 
Chanc.  370  ;  Law  Rep.  22  Ch.  D.  384. 

Ex  parte  Ladbury  (No.  13  supra)  explained. 
Ibid. 

Although  the  insertion  of  an  attornment 
clause  in  a  mortgage-deed  constitutes  between 
the  parties  the  legal  relation  of  landlord  and 
tenant,  yet  in  equity  their  true  position  is  not 
altered  from  that  of  mortgagor  and  mortgagee, 
and  the  Court  will  have  regard  to  this  fact,  as 
well  as  to  the  rent  reserved  by  the  clause  and 
the  actual  value  of  the  property,  in  considering 
what  terms  should  be  imposed  upon  the  trustee 
in  bankruptcy  of  the  mortgagor  who  has  applied 
for  leave  to  disclaim  the  tenancy.    Ibid. 

16. — Where  a  trustee  in  bankruptcy  applies 
for  leave  to  disclaim  a  lease  of  the  bankrupt, 
after  having  been  in  occupation  of  the  premises 
since  his  appointment,  the  Court,  in  determining 
upon  what  terms  such  leave  ought  to  be  granted, 
will  consider,  not  merely  the  question  whether 


the  occupation  has  actually  produced  any  bene- 
fit to  the  estate,  but  also  whether  it  was  con- 
templated as  likely  to  do  so.  Ex  parte  Arnal ; 
in  re  Witton  (App.),  53  Law  J.  Rep.  Chanc. 
134  ;  Law  Rep.  24  Ch.  D.  26. 

Ex  parte  Isherwood  (see  last  case)  preferred  to 
Ex  parte  Izard  (Law  Rep.  23  Ch.  D.  115).    Ibid. 

17. — T.  &  S.  were  partners  and  joint  lessees 
of  certain  business  premises.  On  dissolution  of 
the  partnership  the  lease  was  assigned  to  S.,  he 
undertaking  the  liabilities  of  the  business  and 
covenanting  to  pay  the  rent,  and  T.  covenant- 
ing to  stand  possessed  of  his  interest  in  the  pre- 
mises as  trustee  to  S.  S.  filed  a  liquidation 
petition,  and  the  trustee  sublet  the  premises  at 
a  nominal  rent,  in  order  to  keep  the  machinery 
in  working  order  and  prevent  deterioration  from 
disuse.  The  trustee  refused  to  pay  rent,  part  of 
which  was  due  at  the  date  of  the  liquidation 
and  part  of  which  had  since  accrued.  T.  was 
compelled  to  pay  it: — Held,  that  the  trustee 
could  only  obtain  leave  to  disclaim  the  lease 
upon  the  terms  of  his  paying  to  T.  the  rent  of 
the  premises  as  from  the  date  of  his  appoint- 
ment until  the  day  when  his  beneficial  occupa- 
tion thereof  ceased.  In  re  Salkeld;  ex  parte 
Good  (App.),  54  Law  J.  Rep.  Q.B.  96 ;  Law  Rep. 

13  Q.B.  D.  731. 

Powers  of  trustee. 

18. — Assignment  by  trustee  to  pauper :  sham 
transaction :  liability  for  rent] — A  trustee  in 
bankruptcy,  who  is  in  possession  of  premises  of 
which  the  bankrupt  was  tenant,  and  who,  after 
notice  to  disclaim  from  the  landlord,  assigns  the 
bankrupt's  tenancy  to  a  pauper,  is  not  liable  to 
pay  rent  in  respect  of  such  premises  after  the 
date  of  the  assignment,  although  the  jury  find 
that  the  assignment  was  a  sham  transaction, 
not  intended  by  the  pauper  to  have  the  effect 
which  it  would  appear  on  the  face  of  it  to  have, 
and  that  the  trustee  knew  that.  Hopkinson  v. 
Lovering,52  Law  J.  Rep.  Q.B.  891;  Law  Rep. 
11  Q3.  D.  92. 

19.—"  Property  " ;  trust  property]— The  power 
of  the  trustee  under  section  55  of  the  Bank- 
ruptcy Act,  1883,  to  disclaim  onerous  property 
is  not  confined  to  "  property  divisible  amongst 
creditors."  In  re  Maughan;  ex  parte  The 
Trustee,  54  Law  J.  Rep.  Q.B.  128 ;  Law  Rep. 

14  QJ3.  D.  956  (nom.  Ex  parte  Monkhouse). 
Therefore  the  trustee  is  not  precluded  from 

disclaiming  property  merely  because  the  pro- 
perty is  "  held  by  the  bankrupt  upon  trust  for 
any  other  person."    Ibid. 

Time  for  disclaimer. 

20.— Extension  of  time]— The  mere  fact  that 
the  lessor  has  availed  himself  of  the  provisions 
contained  in  the  debtor's  lease  to  compel  the 
trustee  in  liquidation  to  pay  half  a  year's  rent 
in  advance,  is  not,  in  the  absence  of  negotiation, 
or  of  anything  to  mislead  the  trustee,  or  of 
special  circumstances  to  excuse  the  delay,  a 
ground  for  enlarging  the  time,  after  the  expira- 
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tion  of  the  twenty-eight  days  (fixed  by  the 
Bankruptcy  Act,  1869,  seotion  24),  for  notice  to  be 
given  by  the  trustee,  whether  he  disclaims  the 
lease  or  not.  In  re  Richardson;  ex  parte 
Harris,  Law  Rep.  16  Ch.  D.  613. 

21. — Where  the  three  months  given  to  a 
trustee  by  section  55,  sub-section  1,  within 
which  to  disclaim  onerous  property  has  expired, 
the  Court  has  power  under  section  105,  sub- 
section 4,  to  grant  the  trustee  an  extension  of 
time.  A  trustee  who  applies  for  an  extension 
of  time  should  give  some  good  reason  for  the 
indulgence  he  asks ;  and  if  the  rights  of  other 
parties  will  be  prejudiced  by  the  time  being  ex- 
tended, the  Court  will,  as  a  general  rule,  put 
him  upon  terms.  In  re  Price ;  ex  parte  Fore- 
man, Law  Rep.  13  Q.B.  D.  466. 

Discovery. 

[Discovery  of  debtor's  property.    46  <fe  47  Vict. 

c.  52,  s.  27.] 

Production  of  documents :  discretion  of  court] 
— After  an  adjudication  in  bankruptcy  the  bank- 
rupt and  his  wife  assigned  by  way  of  mortgage 
to  N.  a  policy  of  assurance  on  the  life  of  the 
wife,  and  alleged  to  be  the  separate  estate  of 
the  wife.  N.  assigned  the  mortgage  to  W.f 
who  subsequently  purchased  and  took  an  assign- 
ment of  the  equity  of  redemption  from  the  wife. 
The  wife  died  shortly  afterwards.  W.,  who  had 
acted  as  the  solicitor  of  the  wife,  on  summons 
by  the  trustee  in  bankruptcy  under  the  96th 
section  of  the  Bankruptcy  Act,  1869,  attended 
before  the  Court  and  was  examined  touching 
the  bankrupt's  property,  but  refused  to  produce 
the  deeds  by  which  the  above  transactions  had 
been  carried  into  effect.  The  Registrar,  acting 
as  Chief  Judge,  having  ordered  their  production, 
— Held,  on  appeal,  that  the  power  vested  in  the 
Court  by  the  96tjb  section  was  discretionary,  and 
that  the  Registrar  had  rightly  exercised  such 
discretion.  In  re  Tlwrp ;  ex  parte  Tatton 
(App),  50  Law  J.  Rep.  Chanc.  792 ;  Law  Rep. 
17  Ch.  D.  512. 

Disqualifications  of  Bankrupt 

[Bankrupt  subject  to  certain  disqualifications, 
46  &  47  Vict.  c.  52,  s.  32  (1).  Removal  of  dis- 
qualifications (2).  Vacating  of  seat  of  bank- 
rupt member  of  House  of  Commons,  s.  33. 
Certain  offices  to  become  vacant  on  bankruptcy 
of  holder,  s.  34.] 

Distress. 

1. — Oas  company :  right  to  distrain  for  money 
due  for  gas] — The  corporation  of  W.,  who 
were  the  gas  company  for  their  district,  were 
empowered  under  the  44th  section  of  their 
special  Act  to  recover  from  any  person  any  rent 
or  charge  due  to  them  by  him  for  gas  supplied, 
by  the  like  means  as  landlords  are  for  the  time 
being  by  law  allowed  to  recover  rent  in  arrear. 
On  the  12th  of  November,  1883,  P.,  who  was  a 
trader  at  W.,  presented  a  petition  for  liquidation. 
At  that  time  he  was  indebted  to  the  corporation 


of  W.  for  gas  supplied  to  him  by  them.  On 
the  29th  of  November  a  resolution  was  passed 
for  liquidation  by  arrangement,  and  a  trustee 
was  appointed.  On  the  14th  of  December  the 
corporation  distrained  for  and  recovered  the 
amount  due  from  P.  for  gas  supplied  to  him 
before  the  liquidation :— Held,  that  the  cor- 
poration, under  the  44th  section  of  their  special 
Act,  were  placed  with  regard  to  the  sum  due  to 
them  for  gas  in  the  same  position  as  landlords 
to  whom  rent  was  due,  and  therefore  were 
entitled,  as  against  the  trustee  in  liquidation, 
to  distrain  on  the  debtor's  goods  for  that 
amount.  In  re  Peake  and  another ;  ex  parte 
Harrison  (App),  53  Law  J.  Rep.  Chanc.  977 ; 
Law  Rep.  13  Q.B.  D.  753. 

Ex  parte  The  Birmingham  Gaslight  &c. 
Company  (40  Law  J.  Rep.  Bankr.  52 ;  Law  Rep. 
11  Eq.  615)  distinguished  from  Ex  parte  Hill ; 
in  re  Roberts  (46  Law  J.  Rep.  Bankr.  116  ;  Law 
Rep.  6  Ch.  D.  63).    Ibid. 

Decision  of  Cave,  J.,  affirmed.    Ibid. 

2. — Rent  accrued  due  after  filing  of  petition] 
— A  landlord,  whose  tenant  had  filed  a  liquida- 
tion petition,  before  trustees  were  appointed 
distrained  for  a  year's  rent  which  had  accrued 
due  before  the  filing  of  the  petition,  and  after 
the  appointment  of  the  trustees  he  distrained 
for  another  half-year's  rent,  which  had  accrued 
due  after  the  fifing  of  the  petition  but  before 
the  appointment  of  the  trustees: — Held,  that 
the  second  distress  was  void  under  section  34  of 
the  Bankruptcy  Act,  1869.  Ex  parte  Dyke ;  in 
re  Morrish  (App.),  52  Law  J.  Rep.  Chanc.  570 ; 
Law  Rep.  22  Ch.  D.  410. 

Distribution  of  Property. 

[Declaration  and  distribution  of  dividends,  46 
&  47  Vict.  c.  52,  s.  58.  Joint  and  separate 
dividends,  s.  59.  •  Provision  for  creditors  re- 
siding at  a  distance,  Ac,  s.  60.  Provision 
for  creditors  who  have  not  proved  before 
declaration  of  dividend,  s.  61.  Declaration  of 
final  dividend,  s.  62.  No  action  against  trus- 
tee for  dividend,  s.  63.  Power  to  trustee  with 
permission  of  committee  of  inspection  to 
appoint  bankrupt  to  manage  property  or 
carry  on  trade,  s.  64  (1),  and  to  make  allow- 
ance to  bankrupt  for  maintenance  or  service 
(2).  Right  of  bankrupt  to  surplus,  after  pay- 
ment of  all  creditors,  with  interest,  and  costs 
of  bankruptcy  proceedings,  s.  65.] 

Elegit. 

[Writ  of  elegit  not  to  extend  to  goods.   46  &  47 
Vict.  c.  52,  s.  145.] 

See  supra,  Assets,  7 ;  infra,  Protected  Trans- 
action, 3-5. 

Evidence. 

[46  &  47  Vict.  c.  62,  ss.  132-140.] 

1. — Affidavit  sworn  abroad ;  certificate  of 
qualification  of  person  administering  oath] — 
Where  an  affidavit  to  be  used  in  a  Bankruptcy 
Court  is  sworn  abroad  before  a  person  of  whose 
qualification  to  administer  oaths  in  the  country 
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where  he  resides  the  Court  takes  judicial  notice; 
a  certificate  by  a  British  minister  or  British 
consul,  or  by  a  notary  public,  that  the  person 
administering  the  oath  is  qualified  to  do  so,  is 
not  necessary.  In  re  Magee  ;  ex  parte  Magec, 
54  Law  J.  Bep.  Q.B.  394 ;  Law  Bep.  15  Q.B.  D. 
332. 

2. — Documents  already  on  file] — Where  a 
party  intends  to  use  any  document  which  is 
already  on  the  file,  it  is  not  necessary  for  him 
to  serve  a  copy  on  his  opponent ;  notice  of  his 
intention  to  use  the  document  is  sufficient.  Ex 
parte  Hall ;  in  re  Cooper  (App),  51  Law  J.  Bep. 
Chanc.  556 ;  Law  Bep.  19  Ch.  D.  580. 

3. — Statement  of  affairs] — Affidavits  filed 
after  the  meeting  of  creditors  cannot  be  used  to 
supplement  the  debtor's  statement  of  affairs. 
Ex  parte  Buckley;  in  re  Buckley  (App.),  Law 
Bep.  16  Ch.  D.  513. 

Admission  against  interest.   See  infra,  Proof,  19. 

Firm :  bankruptcy  of :  sufficiency  of  evidence. 
See  Bill  of  Exchange,  9. 

Proof :  judgment    debt :  onus  probandi.     See 
infra,  Proof,  22. 

Statement  of  affairs :    admission    against    in- 
terest.   See  infra,  Proof,  19. 

Examination. 

[Debtor  to  be  publicly  examined  as  to  his  con-  A 
duct,  dealings,  and  property.    46  &  47  Vict, 
c.  52,  s.  17.] 

Debtor, 

1. — Creditors1  meeting  :  right  of  creditor  to 
be  attended  by  shorthand-writer]  — At  creditors' 
meetings  under  a  liquidation  petition  a  creditor 
wishing  to  examine  the  debtor  is  entitled  to 
have  a  shorthand-writer  present  to  take  notes 
of  the  examination.  Ex  parte  Solomon ;  in  re 
Tilley  (App.),  61  Law  J.  Bep.  Chanc.  677  ;  Law 
Bep.  20  Ch.  D.  281. 

A  meeting  of  creditors  refused  to  allow  one 
of  their  number,  who  wished  to  examine  the 
debtor,  to  be  attended  by  a  shorthand-writer 
for  the  purpose  of  taking  notes  of  the  examina- 
tion. The  debtor's  statement  of  affairs  was 
also  insufficient,  but  resolutions  for  a  composi- 
tion were  passed  by  the  meeting : — Held,  that 
the  resolutions  ought  not  to  be  registered ;  but 
as  the  proceedings  were  only  irregular,  and 
there  was  no  proof  of  mala  fides,  the  Court  or- 
dered a  fresh  meeting  to  be  summoned.    Ibid. 

Ex  parte  Best  (51  Law  J.  Bep.  Chanc.  293  ; 
Law  Bep.  18  Ch.  D.  488)  explained.    Ibid. 

2. — Public  examination :  solicitor  for  credi- 
tor :  authority  in  writing]  —The  Begistrar  of  a 
County  Court  sitting  in  bankruptcy  has  power 
to  refuse  audience  to  a  solicitor  retained  on  be- 
half of  a  creditor  to  question  a  debtor  at  his 
public  examination,  if  the  solicitor  does  not, 
when  requested  so  to  do,  produce  an  authority 
in  writing ;  for  such  solicitor  is  the  representa- 
tive of  the  creditor  within  the  meaning  of  the 
Bankruptcy  Act,  1883,  s.  17,  sub-s.  4.    Reg.  v. 


The  Begistrar  of  tJie  Greenwich  County  Court 
(App.),  54  Law  J.  Bep.  Q.B.  392;  Law  Bep. 
15  Q.B.  D.  54. 

3. — Statement  of  property:  order  to  file  cash 
account] — The  Court  has  jurisdiction,  under 
section  19  of  the  Bankruptcy  Act,  1869,  to 
order  a  bankrupt  to  file  a  cash  account  of  his 
receipts  and  payments  for  a  specified  period 
before  his  bankruptcy,  and  where  the  file  of 
proceedings  shews  a  state  of  circumstances 
calling  for  such  an  order,  the  Court  has  power 
to  make  it  without  further  evidence.  This 
power,  however,  is  discretionary,  and  is  only 
exercised  under  special  circumstances.  In  re 
Moir;  ex  parte  Moir  (App.),  51  Law  J.  Bep. 
Chanc.  931 ;  Law  Bep.  21  Ch.  D.  61. 

Where  a  bankrupt  who  had  carried  on  a  large 
business  as  a  promoter  of  public  companies  had 
kept  no  accounts  and  could  produce  nothing  to 
shew  the  nature  of  his  transactions  except  his 
bankers'  pass-book  and  a  few  counterfoils  of 
recent  cheques, — Held,  that  he  was  rightly 
ordered  to  file  a  cash  account  of  his  receipts 
and  payments  for  the  two  years  preceding  his 
bankruptcy.    Ibid. 

Ex  parte  Crawford  (28  Law  Times,  N.S.  244) 
approved.    Ibid. 

/ 
Witness.  t 

4. — Composition  proceedings :  jurisdiction]— 
The  object  of  section  96  of  the  Bankruptcy 
Act,  1869,  is  discovery  and  not  testimony,  and 
it  only  applies  to  cases  of  bankruptcy.  Where, 
therefore,  resolutions  for  a  composition  have 
been  registered,  the  Court  has  no  jurisdiction 
to  order  the  examination  of  any  one  under  that 
section.  Ex  parte  Willey ;  in  re  Wright  (App.), 
52  Law  J.  Bep.  Chanc.  546  ;  Law  Bep.  23  Ch. 
D.  118. 

6.—  Cross-examination  on  affidavits] — In 
bankruptcy,  where  an  affidavit  has  been  filed  in 
support  of  or  in  opposition  to  an  application, 
the  opposite  party  is  not  entitled  to  cross- 
examine  the  deponent  on  his  affidavit  until  it 
has  been  read.  The  party  by  whom  the  affidavit 
was  filed  may,  if  he  does  not  wish  to  use  it, 
withdraw  it.  The  opposite  party  may,  however, 
call  the  deponent  as  his  own  witness.  Ex  parte 
Child ;  in  re  Ottaway  (App.),  51  Law  J.  Bep. 
Chanc.  494  ;  Law  Bep.  20  Ch.  D.  126. 

6. — Dealings  with  bankrupt:  account  in 
writing] — The  Court  has  no  jurisdiction  under 
sections  96  and  97  of  the  Bankruptcy  Act,  1869, 
to  order  a  witness  to  furnish  an  account  in 
writing  of  his  dealings  with  the  bankrupt.  Ex 
parte  Reynolds ;  in  re  Reynolds  (App.),  52  Law 
J.  Bep.  Chanc.  223 ;  Law  Bep.  21  Ch.  D.  601. 

7. — Depositions  :  right  to  copy]  — Where  a 
creditor  was  examined  as  a  witness  under  sec- 
tion 96  of  the  Bankruptcy  Act,  1869,— Held, 
that  he  was  entitled,  subject  to  the  discretion 
of  the  Court  to  refuse  it,  to  a  copy  of  the  short- 
hand notes  of  his  deposition.  Ex  parte  Pratt ; 
in  re  Hayman  (App.),  52  Law  J.  Bep.  Chanc. 
120 ;  Law  Bep.  21  Ch.  D.  439. 
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Execution. 

[Provisions  as  to  execution  againBt  property  of 
debtor,  46  A  47  Vict.  c.  52,  ss.  45  and  46. 
Sale  under  execution  to  be  public,  s.  145. 
Writ  of  elegit  not  to  extend  to  goods,  s.  146.] 

Sale  by  sheriff :  application  ex  parte  to  sell 
goods  by  private  contract] — By  section  145  of 
the  Bankruptcy  Act,  1883,  where  the  sheriff 
sells  the  goods  of  a  debtor  under  an  execution 
for  a  sum  exceeding  20Z.,  the  sale  shall,  unless 
the  Court  from  which  the  process  has  issued 
otherwise  orders,  be  made  by  public  auction,  and 
not  by  bill  of  sale  or  private  contract,  and  shall 
be  publicly  advertised  by  the  sheriff  on  and 
during  three  days  next  preceding  the  day  of  sale : 
— Held,  that  the  discretion  of  the  Court,  under 
this  section,  to  order  a  sale  by  private  contract 
may  be  exercised  on  the  ex  parte  application  of 
the  execution  creditor  and  in  the  absence  of 
all  the  other  creditors.  Hunt  v.  Fensham, 
Law  Bep.  12  Q.B.  D.  162. 

Goods  taken  in  execution,  whether  assets  in 
bankruptcy.    See  supra,  Assets,  7-12. 

Seizure  before  resolution  for  composition.  See 
supra,  Composition,  9. 

Seizure  under  writ  of  elegit.  See  supra,  Assets, 
7 ;  infra,  Protected  Transaction,  3-5. 

Sheriff  :  duties  of,  as  to  proceeds  of  goods  taken 
in  execution.    See  Sheriff,  5. 

Fees. 
[46  &  47  Vict.  c.  52,  s.  128.] 

Formal  Defects. 

[Proceedings  in  bankruptcy  not  to  be  invalidated 
by  formal  defects  or  by  irregularities  except 
where  substantial  injustice  has  been  caused, 
46  &  47  Vict.  c.  52,  s.  143.] 

Amendment.  See  infra,  Secured  Creditor,  1,3,4. 

Service.    See  supra,  Debtor's  Summons,  6. 

Fraud  on  Bankrupt  Lav. 

See  supra,  Act  of  Bankruptcy,  13,  14 ;  and  see 
Fraudulent  Conveyance. 

Fraudulent  Conveyance. 

See  Fraudulent  Conveyance. 

[Fraudulent  conveyance  made  by  a  debtor  to  be 
deemed  an  act  of  bankruptcy,  46  &  47  Vict, 
c.  52,  s.  4.]  j 

Fraudulent  Debtor. 

[Punishment  of   fraudulent  debtors,  46  &  47 
Vict.  c.  52,  ss.  163-167.] 

Fraudulent  Preference. 

[Any  conveyance  or  transfer  of  property  made 
by  a  debtor  which  would,  under  46  &  47  Vict, 
c.  52  or  any  other  Act,  be  void  as  a  fraudu- 
lent preference,  to  be  deemed  an  act  of  bank- 
ruptcy, 46  &  47  Vict.  c.  52,  s.  4.] 


1. — Breach  of  trust :  sale  to  co-trustee  in 
order  to  make  good  breach  of  trust]  — A  trustee, 
who  had  misappropriated  trust  funds  and  was 
also  insolvent,  informed  his  co-trustee  of  his 
position,  and  induced  him  to  purchase  of  him 
certain  goods,  and  applied  the  purchase-money, 
with  the  knowledge  of  his  co-trustee,  in  making 
good  his  breach  of  trust : — Held,  that  the  trans- 
action was  not  an  act  of  bankruptcy  within 
section  6,  sub-section  2,  of  the  Bankruptcy  Act, 
1869,  as  being  a  fraudulent  transfer  of  property, 
nor  a  fraudulent  preference  of  the  trust  estate 
within  the  92nd  section  of  the  Act.  In  re 
Wilkinson  ;  ex  parte  Stubbins  (App.),  50  Law 
J.  Rep.  Chanc.  547  ;  Law  Rep.  17  Ch.  D.  58. 

A  mere  voluntary  transfer  impeachable  only 
on  the  ground  that  it  is  a  preference  by  a  debtor 
of  a  creditor  is  not  an  act  of  bankruptcy.    Ibid. 

2.— Pressure:  evidence] — On  the  17th  of 
February,  a  trader,  who  had  previously  failed 
to  give  a  creditor  the  security  which  he  had 
promised  him,  told  the  creditor  that  he  was 
about  to  atop  payment.  The  creditor  then 
pressed  for  his  debt,  and  threatened  the  debtor 
with  proceedings  if  he  did  not  give  him  security. 
On  the  19th  of  February  the  debtor  delivered 
bills  of  exchange,  accepted  by  other  firms,  to 
a  third  person,  requesting  him  to  hand  them  to 
the  creditor,  which  he  did  not  do.  On  the  24th 
of  February  the  debtor  filed  a  liquidation  peti- 
tion, upon  which  he  was  adjudicated  bankrupt 
on  the  10th  of  March : — Held,  that  the  threat 
by  the  creditor  to  take  proceedings  against  a 
man  who  was  about  to  become  bankrupt  could 
not  be  considered  as  real  pressure,  and  that 
therefore  the  giving  of  the  bills  of  exchange 
was  a  fraudulent  preference,  and  void  against 
the  trustee  in  bankruptcy,  under  section  92  of 
the  Bankruptcy  Act,  1869.  Ex  parte  Hall ;  in 
re  Cooper  (App.),  51  Law  J.  Rep.  Chanc.  556  ; 
Law  Rep.  19  Ch.  D.  580. 

3. — Pressure:  old  decisions]  —  In  deciding 
whether  a  transaction  amounts  to  a  fraudulent 
preference  the  Court  will  consider  whether  it 
comes  within  the  definition  given  in  section  92 
of  the  Bankruptcy  Act,  1869,  and  will  not  be 
led  away  to  discuss  the  old  standards  established 
by  the  decisions  on  the  subject  before  the  Act, 
which,  although  they  may  be  of  some  value  as 
guides,  are  not  to  be  substituted  for  the  plain 
enactments  of  the  statute.  Ex  parte  Griffith ; 
in  re  WUcoxon  (App.),  52  Law  J.  Rep.  Chanc. 
717 ;  Law  Rep.  23  Ch.  D.  69. 

4. — Statutory  definition :  motive  of  debtor] — 
In  determining  whether  a  transaction  amounts 
to  a  fraudulent  preference  the  Court  ought  now 
to  have  regard  simply  to  the  statutory  definition 
of  fraudulent  preference  contained  in  section  92 
of  the  Bankruptcy  Act,  1869.  It  is  not  neces- 
sary to  shew  that  the  debtor's  sole  motive  in 
making  the  conveyance  was  to  prefer  a  creditor; 
but  it  is  sufficient  to  shew  that  that  was  his 
substantial  object  or  view.  The  mere  fact  that 
he  may  have  had  also  some  view  of  an  advan- 
tage to  himself  does  not  prevent  the  application 
of  section  92.  Ex  parte  Hill;  in  re  Bird  (App.)* 
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52  Law  J.  Rep.  Chanc.  903  ;  Law  Rep.  23  Ch.  D. 
695. 

6. — M  Suffering  judicial  proceeding"] — The 
debtor,  who  owed  large  sums  to  his  father-in- 
law  and  was  in  pecuniary  difficulties,  consulted 
his  father-in-law's  solicitor.  The  latter  issued 
a  writ  against  him,  and  after  telling  him  that 
he  could  only  act  for  his  father-in-law,  and  must 
leave  him  to  take  his  own  course,  he  proceeded 
with  the  action.  The  debtor  did  not  appear  to 
the  writ,  and  judgment  was  obtained  against 
him,  upon  which  a  writ  of  elegit  was  issued,  and 
his  goods  were  seized  and  delivered  to  the  father- 
in-law.  The  debtor  then  filed  a  liquidation  peti- 
tion, which  was  the  first  act  of  bankruptcy 
committed  by  him:— Held,  that,  although  the 
circumstances  of  the  case  were  suspicious,  there 
was  not  sufficient  evidence  to  shew  that  by  suffer- 
ing judgment  to  go  by  default  against  him  the 
debtor  had  intended  to  give  his  father-in-law  a 
fraudulent  preference  over  his  other  creditors. 
Ex  parte  Lancaster ;  in  re  Marsden  (App.),  53 
Law  J.  Rep.  Chanc.  1123;  Law  Rep.  25  Ch.D.311. 

Infant. 

Adjudication  against,  in  respect  of  trade  debts. 
See  Infant,  1. 

Injunction. 

Jurisdiction:  discretion] — In  an  action  in  the 
Chancery  Division,  the  plaintiff  having  failed  to 
pay  into  Court,  when  ordered,  a  sum  of  money 
which  he  had  received  in  a  fiduciary  capacity, 
was  served  with  a  notice  of  motion  for  a  writ  of 
attachment.  Thereupon  he  filed  his  petition  in 
bankruptcy,  and  applied  to  the  Court  of  Bank- 
ruptcy, under  section  9  of  the  Bankruptcy  Act, 
1883,  to  stay  further  proceedings  in  the  action 
on  the  ground  that  the  claim  against  him  was  a 
debt  provable  in  his  bankruptcy :— Held,  that 
no  good  reason  was  shewn  why  the  Court  of 
Bankruptcy  should  interfere. — Semble,  the  juris- 
diction conferred  on  the  Court  of  Bankruptcy 
by  section  9  of  the  Bankruptcy  Aot,  1883,  is 
discretionary,  and  will  not,  as  a  general  rule,  be 
exercised  in  favour  of  a  bankrupt  personally, 
where  he  has  by  some  misconduct  in  some  other 
proceedings  rendered  himself  liable  to  imprison- 
ment. In  re  Mackintosh;  ex  parte  Mackintosh^ 
Law  Rep.  13  Q3.  D.  235. 

Inspection,  Committee  of. 

[Provisions  as  to  appointment,  constitution,  and 
duties  of  committee  of  inspection.  46  &  47 
Vict,  c.  52.  s.  22.] 

Interpleader  Order. 

Practice:  right  of  appeal :  rehearing :  sheriff : 
costs] — An  appeal  will  lie  from  an  order  in  inter- 
pleader made  by  the  Chief  Judge  in  Bankruptcy. 
Ex  parte  Streeter ;  in  re  Morris  (App.),  Law 
Rep.  19  Ch.  D.  216. 

An  application  by  the  sheriff  to  the  Court  of 
Bankruptcy  for  an  interpleader  order  under  the 
Act  1  <fe  2  Will.  4.  c.  58,  should  be  by  motion,  of 
which  notice  should  be  served  on  the  claimants. 


On  the  hearing  of  the  motion  the  Court  can 
determine  their  rights,  without  first  making  an 
order  that  they  attend  and  interplead.    Ibid. 

A  person  against  whom  an  order  is  made  on 
his  default  in  appearing  may  appeal  from  the 
order  on  its  merits.    Ibid. 

Dodds  v.  Shepherd  (Law  Rep.  1  Ex.  D.  75) 
considered.    Ibid. 

The  sheriff's  costs  of  the  appeal  were  ordered 
to  be  paid  by  the  party  who  should  ultimately 
be  decided  to  be  in  the  wrong.    Ibid. 

Irregularity. 
See  supra,  Formal  Defect. 

Jurisdiction. 

[High  Court  and  County  Courts  to  have  juris- 
diction in  bankruptcy,  46  <fe'47  Vict.  c.  52, 
s.  92.  Consolidation  of  London  Bankruptcy 
Court  with  Supreme  Court  of  Judicature,  and 
transfer  of  jurisdiction  of  London  Bankruptcy 
Court  to  High  Court,  s.  93.  Bankruptcy 
business  to  be  assigned  to  such  Division  of 
the  High  Court  as  the  Lord  Chancellor  may 
,  from  time  to  time  direct,  and  to  be  ordinarily 
transacted  and  disposed  of  by  a  Judge  of  the 
High  Court  to  be  assigned  from  time  to  time 
by  the  Lord  Chancellor  for  that  purpose, 
s.  94.  Power  of  Courts  having  jurisdiction 
in  bankruptcy  to  exercise  such  jurisdiction 
in  chambers,  s.  98.  General  powers  of  Courts 
having  jurisdiction  in  bankruptcy,  s.  102.] 

1. — Discretion  of  court:  fraudulent  trans- 
action]— As  a  general  rule,  cases  in  which  the 
trustee  in  bankruptcy  is  asserting  a  claim  to 
property  by  a  higher  title  than  that  of  the  bank- 
rupt himself,  ought  to  be  tried  in  the  Court  of 
Bankruptcy.  The  rule,  however,  is  not  an  in- 
flexible one,  but  the  Court  has  a  judicial  discre- 
tion. The  fact  that  a  large  amount  was  at  stake, 
and  that  questions  of  character  were  involved, 
held  sufficient  grounds  for  refusing  to  allow  a 
case,  in  which  the  trustee  in  a  liquidation  was 
seeking  to  set  aside  some  transactions  of  the 
debtors  as  fraudulent  under  the  bankruptcy  law, 
to  be  tried  in  a  County  Court.  Ex  parte  Armi- 
tage ;  in  re  Learoyd,  Wilton  &  Co.  (App.),  Law 
Rep.  17  Ch.  D.  13. 

2. — A  bankrupt  had,  about  eighteen  months 
before  his  bankruptcy,  conveyed  to  his  father, 
in  consideration  of  1002.,  property  worth  about 
6001.  The  trustee  applied  to  the  County  Court 
to  have  the  deed  set  aside,  on  the  ground  that 
it  was  exeouted  with  intent  to  defeat  and  delay 
creditors.  The  father  objected  to  have  the 
question  tried  in  the  County  Court,  but  wished 
to  have  it  tried  in  the  High  Court :— Held,  that 
as  serious  questions  of  character  were  involved, 
and  the  amount  at  stake  was  large,  the  case 
was  not  one  in  which  the  Court  of  Bankruptcy 
ought  to  exercise  its  discretionary  jurisdiction 
under  section  72  of  the  Bankruptcy  Act,  but  the 
matter  ought  to  be  left  to  the  ordinary  tribunals. 
Ex  parte  Price;  in  re  Roberts  (App.),  52  Law 
J.  Rep.  Chanc.  131 ;  Law  Rep.  21  Ch.  D.  553. 
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3.— Third  parties] — The  Court  of  Bankruptcy 
has  no  jurisdiction  to  entertain  personal  claims 
between  third  parties,  or  claims  to  property  as 
between  third  parties,  the  trustee  not  claiming 
any  interest  in  the  property  in  dispute,  although 
the  decision  of  such  question  may  also  decide 
which  of  such  third  parties  shall  prove  against 
the  bankrupt's  estate.  In  re  Lowenthal;  ex 
parte  Beesty,  53  Law  J.  Rep.  Q.B.  524 ;  Law 
Rep.  13  Q.B.  D.  238. 

The  proviso  in  section  102,  sub-section  1,  of 
the  Bankruptcy  Act,  1883,  does  not  add  any- 
thing to  the  jurisdiction  given  by  the  preceding 
words,  but  only  regulates  the  exercise  of  the 
jurisdiction  where  it  exists.    Ibid. 

Halliday  v.  Harris  (43  Law  J.  Rep.  C.P.  350 ; 
Law  Rep.  9  C.P.  668)  explained.    Ibid. 

4. — Third  parties :  railway  company :  lien  for 
freight] — A  trader  entered  into  an  agreement  with 
a  railway  company,  by  which  the  company  were 
to  render  a  monthly  account  of  their.charges  for 
freight  of  goods  carried  by  them  for  the  trader, 
and  the  company  were  to  have  a  general  lien  for 
all  moneys  due  to  them  on  all  goods  belonging 
to  him  in  their  hands.  He  afterwards  filed  a 
liquidation  petition,  and  a  receiver  and  manager 
of  his  business  was  appointed,  who,  in  order  to 
carry  on  the  business,  bought  goods  with  his 
own  money  and  sent  them  by  the  company's 
railway.  The  company  detained  the  goods  under 
their  lien,  and  only  delivered  them  on  payment 
of  601.,  which  was  due  to  them  for  freight.  The 
receiver  paid  the  50Z.  under  protest,  and  the 
Court  of  Bankruptcy  ordered  the  company  to 
repay  it : — Held,  that  the  Court  of  Bankruptcy 
had  no  jurisdiction  to  make  the  order.  Ex  parte 
The  Great  Western  Rail.  Co.;  in  re  Bushell 
(App.),  52  Law  J.  Rep.  Chanc.  734 ;  Law  Rep. 
22  Ch.  D.  470. 

6. — Transfer] — Where  the  Judge  of  a  Court 
not  having  jurisdiction  in  bankruptcy,  to  whom 
an  application  to  commit  a  judgment  debtor  is 
made  under  section  5  of  the  Debtors  Act,  1869, 
transfers  the  matter,  in  pursuance  of  rule  268 
(1)  (a)  of  the  Additional  Bankruptcy  Rules  of 
the  4tn  of  March,  1885,  to  a  Court  having  juris- 
diction in  bankruptcy,  the  functions  of  the 
latter  Court  as  to  making  a  receiving  order 
against  the  judgment  debtor  are  judicial  and 
not  ministerial  merely.  Notice,  therefore,  should 
be  given  to  the  judgment  debtor  of  the  hearing 
by  the  Court  to  which  the  matter  is  transferred 
of  the  application  for  a  receiving  order.  In  re 
Andrews ;  ex  parte  The  Debtor,  54  Law  J.  Rep. 
QJB.  672. 

Cash  account :  jurisdiction  to  order  bankrupt  to 
file.    See  supra,  Examination,  3. 

County  Court:  jurisdiction  of.  See  County  Court. 

Debtor's  summons :  jurisdiction  to  issue.    See 
supra,  Debtor's  Summons,  5. 

Injunction:  jurisdiction  to  grant.    See  supra, 
Injunction. 

Receiving  order:  jurisdiction  to  grant  and  re- 
scind.   See  infra,  Receiving  Order,  4,  5. 


Liquidation. 

[Liquidation  by  arrangement  under  sections  125 
and  126  of  Act  of  1869  not  to  be  allowed  with- 
out sanction  of  Court  or  Registrar,  46  &47 
Vict.  o.  52,  s.  170.] 

Adjudication. 

1,  —  Overriding  liquidation  proceedings] — 
Where  there  has  been  a  simple  adjudication  of 
bankruptcy,  without  any  stay  of  proceedings 
under  it,  under  rule  266,  such  adjudication  must 
override  any  liquidation  proceedings  that  may 
be  pending,  and  the  Registrar  has  no  authority 
to  register  resolutions  for  liquidation  which  have 
been  passed  subsequently  to  the  adjudication. 
In  re  Stanley ;  ex  parte  Milward  (App.),  50  Law 
J.  Rep.  Chanc.  166 ;  Law  Rep.  16  Ch.  D.  256. 

Ex  parte  Davis  ;  in  re  Buss  (45  Law  J.  Rep. 
Bankr.  61 ;  Law  Rep.  2  Ch.  D.  231)  dissented 
from.    Ibid. 

2. — Power  of  Court  to  make] — The  Court  has 
power,  under  section  125,  sub-section  12,  of  the 
Bankruptcy  Act,  1869,  to  make  an  adjudication 
against  a  debtor  who  has  filed  a  petition  for  li- 
quidation, even  though  the  creditors  have  passed 
no  resolutions  for  liquidation  by  arrangement  or 
composition.  Ex  parte  Walker ;  in  re  McHenry 
(App.),  52  Law  J.  Rep.  Chanc.  653 ;  Law  Rep. 
22  Ch.  D.  813. 

3. — The  debtor  filed  a  liquidation  petition  on 
the  15th  of  August,  1879,  and  a  receiver  was 
appointed.  At  the  first  meeting  of  the  creditors 
it  was  resolved  by  a  statutory  majority  that  the 
meeting  should  be  adjourned  to  a  day  named, 
that  it  was  inexpedient  in  the  interest  of  the 
creditors  that  the  statement  of  affairs  produced 
at  the  meeting  by  the  debtor  should  be  read,  and 
that  the  statement  should  be  handed  to  the  re- 
ceiver and  retained  by  him  until  the  adjourned 
meeting.  Several  adjournments  afterwards  took 
place  upon  similar  resolutions,  but  no  resolutions 
for  a  liquidation  or  composition  were  ever  passed. 
On  the  28th  of  March,  1883,  an  adjourned 
meeting  was  held,  when  it  was  resolved  that  in 
the  interest  of  the  creditors  it  was  inexpedient 
that  any  further  proceedings  should  be  taken  in 
the  liquidation,  and  that  application  should  be 
made  to  obtain  the  discharge  of  the  receiver  and 
the  dismissal  of  the  petition.  On  the  3rd  of  May, 
1883,  on  the  application  of  two  creditors,  the 
Registrar  adjudicated  the  debtor  a  bankrupt 
under  sub-section  12  of  section  125  of  the  Bank- 
ruptcy Act,  1869.  The  debtor  appealed;  and 
on  the  hearing  of  the  appeal  an  offer  was  made 
by  a  friend  of  the  debtor  to  pay  the  debts  of  the 
two  creditors  in  full  together  with  their  costs, 
an  undertaking  being  given  by  him  that  neither 
directly  nor  indirectly  should  the  payment  come 
out  of  the  debtor's  assets : — Held,  that  as  the 
receiver  had  not  been  discharged,  the  liquidation 
proceedings  were  still  pending,  notwithstanding 
the  resolutions  of  the  28th  of  March ;  and  the 
Court  being  of  opinion  that  an  application  for 
adjudication  could  be  made  by  any  other  credi- 
tor who  felt  himself  aggrieved,  they  discharged 
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the  order  of  the  Registrar,  upon  payment  of  the 
debts  aa  proposed,  and  upon  an  undertaking  by 
the  debtor  to  apply  for  leave  to  summon  a  fresh 
first  meeting.  Held  also,  that  the  Court  had 
jurisdiction  to  order  a  fresh  first  meeting  under 
the  petition.  Ex  parte  McHenry ;  in  re  McHenry 
(App.),  53  Law  J.  Rep.  Chane.  27;  Law  Rep.  24 
Ch.  D.  35. 

4. — After  an  ordinary  adjudication  of  bank- 
ruptcy has  been  made  (not  an  adjudication 
merely  for  the  purpose  of  protecting  the  debtor's 
property  pending  proceedings  for  liquidation  or 
composition)  the  creditors  have  no  power  to  pass 
resolutions  for  either  liquidation  or  composition, 
and  such  resolutions,  if  passed,  will  be  inopera- 
tive. Ex  parte  Bennett;  in  re  Ward  (App.), 
Law  Rep.  16  Ch.  D.  541. 

Ex  parte  MUward  (No.  1  supra)  explained  and 
followed.    Ibid. 

Close  of  liquidation. 

5. — After-acquired  property] — Under  liquida- 
tion proceedings  in  1877,  the  trustee,  in  ac- 
cordance with  speoial  resolutions  passed  by  the 
creditors  and  duly  approved  by  the  County  Court 
Judge,  purchased  the  whole  of  the  debtor's  estate 
for  such  a  sum  as  would  pay  the  mortgages  upon 
it,  a  dividend  of  os.  in  the  pound  to  the  creditors, 
and  the  costs  of  the  liquidation.  No  resolutions 
for  the  close  of  the  liquidation  or  the  discharge 
of  the  debtor  were  passed.  The  debtor,  however, 
supposing  himself  to  be  free,  commenced  a  new 
business,  which  he  carried  on  without  interrup- 
tion down  to  1881,  when  the  trustee  seized  his 
stock-in-trade : — Held,  (affirming  the  decision  of 
Bacon,  C.J.),  that  there  had  been  no  scheme  of 
settlement  of  the  debtor's  affairs  under  section  28 
of  the  Bankruptcy  Act,  1869.  Held  also  (affirm- 
ing the  decision  of  Bacon,  C.J.),  that  as  there  had 
been  no  resolutions  passed  for  the  close  of  the 
liquidation  or  the  discharge  of  the  debtor  under 
section  125  of  the  Bankruptcy  Act,  1869,  the 
trustee  was  entitled  to  take  the  debtor's  after- 
acquired  property.  Held  also  (reversing  the  de- 
cision of  Bacon,  CJ.)t  that  the  trustee  having 
purchased  the  estate  with  the  sanction  of  the 
Court  ought  not  to  be  deprived  of  his  costs.  In 
re  Wainwright ;  ex  parte  Greener  (App.),  51  Law 
J.  Rep.  Chanc.  67 ;  Law  Rep.  19  Ch.  D.  140  (nom. 
In  re  Wainwright ;  ex  parte  Wainwright). 

Ex  parte  Tinker  (43  Law  J.  Rep.  Bankr.  157^; 
Law  Rep.  9  Chanc.  716)  distinguished.    Ibid. 

6. — By  composition  resolutions  it  was  agreed 
to  accept  2s.  in  the  pound,  payable  within  three 
months,  and  secured  to  the  satisfaction  of  the 
trustee :  the  debtor  to  be  allowed  his  discharge 
on  the  trustee  certifying  that  he  was  satisfied 
with  the  security :  the  liquidation  to  be  closed 
on  payment  of  the  composition.  The  trustee 
certified  that  he  was  satisfied  with  the  sureties, 
but  the  debtor  did  not  apply  for  his  discharge. 
The  first  instalment  was  paid  with  the  aid  of  the 
sureties,  and  the  last,  three  months  after  the 
time  fixed  by  the  resolutions,  out  of  after- 
acquired  property.    The  debtor  subsequently  ap- 
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plied  for  but  had  been  refused  his  discharge,  and 
the  liquidation  had  not  been  closed : — Held,  that 
the  bargain  between  the  debtor  and  his  creditors 
contained  in  the  resolutions  must  be  carried  out 
in  its  entirety,  and  that  the  debtor,  having  failed 
to  pay  the  composition,  was  not  entitled  to  his 
discharge,  and  consequently  that  the  after-ac- 
quired property  vested  in  the  trustee.  Ex  parte 
Hint*;  in  re  Hints  (Bankr.),  53  Law  J.  Rep. 
Chanc.  398. 

Reasonableness  of  proposed  arrangement 

7. — SmaU  amount  of  assets] — The  statement 
of  affairs  of  a  liquidating  debtor  shewed  his  un- 
secured debts  at  1,7582.,  and  his  net  assets  at  432. 
The  requisite  majority  of  his  creditors  duly  passed 
resolutions  for  liquidation  by  arrangement,  and 
granted  him  his  discharge.  The  registration  of 
the  resolutions  was  opposed  by  a  creditor,  who 
was  in  a  position  to  sign  judgment  and  levy  exe- 
cution, on  the  ground  that  there  were  no  sub- 
stantial assets  and  that  the  proceedings  were  an 
abuse  of  the  procedure  of  the  Court :— Held,  that 
the  resolution  must  be  registered.  In  re  Sharpe  ; 
ex  parte  Matthews  (App.),  50  Law  J.  Rep.  Chanc 
204 ;  Law  Rep.  16  Ch.  D.  655. 

Ex  parte  Early  (Law  Rep.  18  Ch.  D.  300) 
followed.    Ibid. 

Receiver. 

Appointment  not  affected  by  conversion  of  bank- 
ruptcy into  liquidation.  See  infra,  Receiver,  2. 

Registration  of  resolutions. 

8. — Creditor  who  has  not  proved  debt :  locus 
standi] — A  creditor  who  has  not  previously 
proved  his  debt  in  the  manner  prescribed  by  the 
Bankruptcy  Rules  has  no  locus  standi  to  be 
heard  before  the  Registrar  in  opposition  to  the 
registration  of  resolutions.  Ex  parte  Bagster  ; 
tfi  re  Bagster  (App.),  53  Law  J.  Rep.  Chanc.  124 ; 
Law  Rep.  24  Ch.  D.  477. 

On  the  application  to  register,  he  is  not  entitled 
then  and  there  to  prove  his  debt  and  be  heard  in 
opposition.    Ibid. 

9. — Stamp  duty :  return  of]— Where  the  re- 
gistration of  liquidation  resolutions  is  refused, 
the  Court  has  no  power  to  order  a  return  of  the 
ad  valorem  stamp  duty  paid  on  the  filing  of  the 
resolutions.  The  proper  course  is  to  memorialise 
the  Commissioners  of  Inland  Revenue.  In  re 
Movr;  ex  parte  Isard  (App.),  51  Law  J.  Rep. 
Chanc.  939 ;  Law  Rep.  20  Ch.  D.  703. 

Statement  of  affairs. 

10. — Joint  and  separate  debts]— A.  debtor  who 
has  formerly  carried  on  business  in  partnership 
ought,  in  his  statement  of  affairs,  to  distinguish 
between  his  joint  and  separate  debts  and  assets, 
or  to  state  expressly  that  there  are  no  debts  and 
assets  of  the  former  partnership  in  existence. 
If  this  be  not  done,  resolutions  by  creditors  ought 
not  to  be  registered.  Affidavits  filed  after  the 
meeting  of  creditors  cannot  be  used  to  supple- 
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ment  the  statement  o!  affairs.  Ex  parte  Buck- 
ley ;  in  re  Buckley  (App.) ,  Law  Rep.  16  Ch.  D.  513. 

11. — A  debtor  who  carried  on  two  businesses, 
one  by  himself  and  the  other  in  partnership,  filed 
a  liquidation  petition,  his  partner  being  solvent. 
His  statement  of  affairs,  besides  shewing  his 
assets  and  liabilities  on  his  separate  estate,  gave 
the  names  of  the  partnership  creditors  with  the 
amount  of  the  debt  due  to  each,  and  stated  that 
upon  balancing  the  books  of  the  firm  there  ap- 
peared to  be  a  certain  surplus  due  to  him: — 
Held,  that  the  names  of  the  debtors  to  the  firm 
should  have  been  stated,  and  the  amount  due 
from  each,  together  with  an  account  between  the 
debtor  and  his  partner  shewing  dearly  the  bal- 
ance due  to  him ;  and,  this  not  having  been  done, 
that  the  statement  was  insufficient.  Ex  parte 
Amor  ;  in  re  Amor  (App.),  52  Law  J.  Rep.  Chano. 
138 ;  Law  Rep.  21  Ch.  D.  594. 

If  for  any  reason  a  debtor  is  unable  to  make  a 
proper  statement  of  his  affairs,  he  must  submit 
to  be  made  bankrupt  and  lose  the  benefit  of  the 
Act  as  to  liquidation  or  composition.    Ibid. 

Transfer  of  proceedings, 

12. — Joint  and  separate  creditors :  consent] — 
Held  (affirming  the  decision  of  Bacon,  C.J.),  that 
in  the  liquidation  of  partners  a  resolution  for 
transfer  of  the  proceedings  from  one  County 
Court  to  another,  under  rule  288,  is  not  valid 
unless  a  similar  resolution  is  passed  at  meetings 
of  the  separate  creditors  of  each  debtor.  In  re 
Wood ;  ex  parte  Horrocks  (App.),  51  Law  J.  Rep. 
Chano.  261 ;  Law  Rep.  19  Ch.  D.  367. 

Trustee  under  liquidation, 

18. — Appointment  of,  more  than  six  months 
after  filing  of  petition] — The  provision  in  sub- 
section 7  of  section  125  of  the  Bankruptcy  Act, 
1869,  which  makes  the  appointment  of  a  trustee 
under  a  liquidation  equivalent  to  certain  pro- 
ceedings in  bankruptcy,  relates  only  to  the 
effeot  of  the  appointment  of  a  trustee  after  he 
has  been  appointed.  Ex  parte  The  Credit  Com- 
pany; in  re  McHenry  (App.),  53  Law  J.  Rep. 
Chano.  161 ;  Law  Rep.  24  Ch.  D.  853. 

The  limitation,  therefore,  which  is  placed  by 
section  6  upon  the  making  of  an  adjudication  in 
relation  to  the  date  of  the  act  of  bankruptcy 
which  is  relied  on  to  support  it,  is  not  intro- 
duced by  sub-section  7  into  liquidation  proceed- 
ings, so  as  to  make  it  impossible  to  appoint  a 
trustee  under  a  liquidation  petition  more  than 
six  months  after  the  filing  of  the  petition.   Ibid. 

Ex  parte  Fanning  (Law  Rep.  3  Ch.  D.  455) 
explained  and  distinguished.    Ibid. 

liability  of  trustee  for  rent  and  on  covenants  in 
lease.  See  supra,  Assets,  17;  infra,  Mutual 
Dealings,  1. 

Removal  of  one  of  two  trustees.  See  infra, 
Trustee,  15. 

Lunatic. 

Leave  to  committee  to  file  declaration  of  insol- 
vency on  behalf  of  lunatic    See  Lunatic,  4. 


Meeting. 

Summoning  of,  by  trustee :  advertisement] — 
Section  78  of  the  Bankruptcy  Act,  1869,  has  not 
the  effect  of  incorporating  the  Bankruptcy  Rules 
into  the  Act  for  the  purposes  of  construction; 
but  even  if  it  were  so,  section  21  would  not  have 
the  effect  of  making  rule  89  applicable  to  the 
summoning  of  meetings  by  the  trustee,  that  being 
specially  provided  for  by  rule  95.  Ex  parte 
Cohen;  in  re  Cohen  (App.),  53  Law  J.  Rep. 
Chanc.  641 ;  Law  Rep.  13  Q3.  D.  56. 

When  a  meeting  of  creditors  other  than  a  first 
general  meeting  is  summoned  by  the  trustee,  the 
proper  course  is  for  the  trustee  to  send  to  each 
creditor  a  notice  as  provided  by  rule  95,  and  not 
to  advertise  the]  meeting  in  the  Gazette  as  pro- 
vided by  rule  89.'  Ibid. 

And  see  supra,  Composition,  9, 10 ;  Examina* 
tion,  1. 

Mutual  Dealings. 

[Where  mutual  credits  between  debtor  and 
creditor,  set-off  to  be  allowed,  46  &  47  Vict, 
c.  52.  s.  38.] 

1. — Landlord  and  tenant:  non-disclaimer  by 
trustee  of  debtor's  tenancy :  liability  of  trustee 
for  rent  due  before  appointment]  — W.  was  tenant 
from  year  to  year  to  the  defendant  of  a  certain 
farm  and  land,  in  respect  of  which  any  off -going 
tenant  was,  upon  the  expiration  of  the  tenancy, 
entitled  to  receive  from  the  landlord  all  reason- 
able allowances  in  respect  of  any  tillages,  sowing, 
or  cultivation,  the  benefit  whereof  should  be 
given  up  to  the  defendant.  On  the  24th  of 
September,  1879,  W.  filed  his  petition  for  liqui- 
dation, and  the  plaintiff,  who  was  appointed 
trustee,  elected  not  to  disclaim  the  tenancy,  but 
to  till  and  cultivate  the  farm.  The  plaintiff's 
tenancy  expired  in  September,  1880,  after  notice 
to  quit  had  been  duly  given  by  him,  and  he  was 
then  entitled  to  receive  as  offgoing  tenant  allow- 
ances amounting  to  785Z.  odd : — Held,  that  the 
defendant  was  not  entitled  to  set  off  against  the 
above  amount  any  sum  which  had  accrued  due 
for  rent  from  the  debtor  prior  to  the  appoint- 
ment of  the  plaintiff  as  trustee.  Alloway  v.  Le 
Steere,  52  Law  J.  Rep.  Q.B.  38 ;  Law  Rep.  10  Q3. 
D.  22. 

2. — Notice  of  act  of  bankruptcy :  bill  of  ex- 
change]— Where  a  creditor  of  a  debtor,  after  the 
debtor's  bankruptcy  and  with  knowledge  thereof, 
accepts  a  bill  of  exchange,  of  which  the  debtor 
is  holder,  the  creditor  cannot  set  off  the  debt 
due  to  him  before  the  bankruptcy  against  the 
olaim  of  the  trustee  upon  the  bill  of  exchange. 
In  re  Gillespie  &  Co, ;  ex  parte  Reid  &  Son,  54 
Law  J.  Rep.  Q.B.  342  ;  Law  Rep.  14  Q.B.  D.  963. 

In  re  The  Milan  Tramways  Company;  ex 
parte  Theys  (53  Law  J.  Rep.  Chano.  1008 ;  Law 
Rep.  25  Ch.  D.  587)  followed.    Ibid. 

EUiott  v.  Turquand  (see  next  oase)  distin- 
guished.   Ibid. 

8. — Notice  of  act  of  bankruptcy:  title  of 
trustee] — Although  the  title  of  a  trustee  in  bank- 
ruptcy to  the  property  of  the  bankrupt  relates 
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back  to  the  act  of  bankruptcy,  yet,  when  there 
have  been  mutual  debts  and  credits,  the  title  of 
the  trustee  to  a  credit  does  not  accrue  till  the 
holder  of  such  credit  has  notice  of  the  act  of 
bankruptcy.  The  appellant,  the  agent  of  a  West 
Indian  estate,  between  whom  and  the  owners 
were  mutual  debts  and  credits,  was  employed  by 
the  owners  to  sell  their  estate,  to  receive  the 
purchase-money,  and  to  place  it  to  their  credit. 
The  estate  was  sold,  and  the  purchase-money 
was  received  by  the  appellant  and  placed  by  him 
to  the  credit  of  the  owners,  who  were  indebted 
to  the  appellant  at  the  time  in  a  larger  amount. 
Before  the  money  was  so  received  by  the  appel- 
lant, the  owners,  without  the  knowledge  of  the 
appellant,  had  committed  an  act  of  bankruptcy : 
— Held,  that  the  appellant  was  entitled  to  set 
off  the  purchase-money  in  account  with  the 
bankrupt's  trustee.  Elliott  v.  Turquand,  51 
Law  J.  Bep.  P.O.  1 ;  Law  Bep.  7  App.  Cas.  79. 

4. — Partnership :  joint  and  separate  estate : 
security]— One  of  the  partners  in  a  firm  mort- 
gaged property  belonging  to  himself  alone  to  the 
bankers  of  the  firm  as  a  security  for  the  firm's 
account.  The  mortgaged  property  was  after- 
wards sold  by  the  partner,  the  bank  joining  in 
the  sale,  and  it  being  agreed  between  them  that 
the  purchase-money  should  be  deposited  with 
the  bank  in  the  name  of  the  partner  at  five  per 
cent,  interest  as  security  to  the  bank  for  the 
balance  for  the  time  being  owing  to  them  by  the 
firm,  bat  that,  subject  to  such  security,  the  pur- 
chase-money and  the  interest  to  accrue  due 
thereon  should  remain  the  separate  property  of 
the  partner.  The  firm  afterwards  went  into 
liquidation,  owing  a  large  balance  to  the  bank : 
— Held,  that  the  mortgage  given  by  the  partner 
to  the  bank  was  a  bona  fide  security  upon  his 
separate  estate,  that  after  the  sale  the  purchase- 
money  did  not  become  a  debt  due  from  the  bank 
to  the  firm,  and  that  therefore  the  bank  was 
entitled  to  prove  in  the  liquidation  of  the  firm 
for  the  whole  amount  of  the  balance  due  to  them 
from  the  firm  without  setting  off  the  amount  of 
the  purchase-money  in  their  hands.  Ex  parte 
Caldicott;  in  re  Hart  (App.),  53  Law  J.  Bep. 
Cbanc.  618 ;  Law  Bep.  25  Ch.  D.  716. 

5. — Unliquidated  damages  for  breach  of  con- 
tract] —To  an  action  by  a  trustee  in  liquidation 
for  a  debt  due  under  a  contract  made  by  the 
defendant  with  the  liquidating  debtor,  the  defen- 
dant can  set  off  a  claim  for  unliquidated  damages 
arising  out  of  a  breach  by  the  liquidating  debtor 
of  the  same  contract,  and  not  exceeding  the 
amount  sought  to  be  recovered  in  the  action. 
Peat  v.  Jones  &  Co.  (App.),  51  Law  J.  Bep.  Q3. 
128 ;  Law  Bep.  8  Q.B.  D.  17. 

6.— Unliquidated  damages:  fraudulent  re- 
presentations on  sale  of  goods] — In  an  action  by 
the  trustee  in  liquidation  of  a  vendor  of  shares 
for  the  price  of  the  same,  the  purchaser  has  a 
right  of  set-off  in  respect  of  a  claim  for  unliqui- 
dated damages  for  a  fraudulent  misrepresenta- 
tion whereby  he  was  induced  to  purchase  them. 
Jack  v.  Kipping,  51  Law  J.  Bep.  Q.B.  463  ;  Law 
Bep.  9  Q.B.  D.  113. 


Unliquidated  damages.  See  Company— Winding- 
up,  71. 

Kotice. 

[Service  of  notices,  46  &  47  Vict.  c.  62,  s.  142.] 

Act  of  bankruptcy,  of.  See  supra,  Act  of  Bank- 
ruptcy, 16 ;  Mutual  Dealings,  2,  3. 

Bankruptcy  notice.  See  supra,  Act  of  Bank- 
ruptcy, 5-9 ;  infra,  Beceiving  Order,  2. 

Final  judgment  upon  which  bankruptcy  notice 
may  be  grounded.  See  supra,  Act  of  Bank- 
ruptcy, 8, 10. 

Petition,  of.    See  infra,  Petition,  4. 

Offence. 

Disclosure  by  bankrupt  of  all  his  property :  mis- 
demeanour under  Debtors  Act,  1869,  s.  11, 
sub-s.  1.    See  Debtobs  Act,  1. 

Bemoval  of  property  with  intent  to  defraud 
creditors.    See  Debtors  Act,  2. 

Offioen,  Disabilities  of. 

[Begistrars  or  other  officers  attached  to  Courts 
having  jurisdiction  in  bankruptcy  not  eligible 
for  election  as  members  of  House  of  Commons, 
nor  to  act  as  solicitors  in  bankruptcy  proceed- 
ings or  in  prosecution  of  any  debtor  by  order 
of  Court,  46  A  47  Vict.  c.  52,  s.  116.] 

Official  Receiver. 

[Appointment  of,  by  Board  of  Trade,  46  &  47 
Vict.  c.  52,  s.  66.  Deputy,  appointment  of, 
s.  67.  Duties  of  official  receiver  as  regards 
debtor,  s.  69.  Duties  of  official  receiver  as 
regards  debtor's  estate,  s.  70.  Power  of  official 
receiver  to  appoint  special  manager  to  act  till 
appointment  of  trustee,^.  12.  Status  of  official 
receiver,  s.  68.] 

Power  of,  to  sell  property  of  debtor] — An  official 
receiver  who  is  by  section  54  of  the  Bankruptcy 
Act,  1883,  the  trustee  for  the  purpose  of  that 
Act  until  a  trustee  is  appointed,  has  power,  after 
an  adjudication  in  bankruptcy  has  been  made 
against  a  debtor,  to  exercise  the  powers  given 
by  section  56  to  the  trustee,  so  that  he  can  sell 
the  property  of  the  bankrupt.  In  re  Parker ;  ex 
parte  The  Board  of  Trade  (App.),  54  Law  J. 
Bep.  Q-B.  372 ;  Law  Bep.  14  Q.B.  D.  407. 

Judgment  of  Cave,  J.,  reversed.    Ibid. 

Appearance  by,  on  appeal,  generally  improper. 
See  supra,  Appeal,  9. 

Orders  and  Warrants  of  Court 
[46  &  47  Vict.  c.  52,  ss.  117-120.] 

Order  and  Disposition. 

Articles  connected  with  trade  or  business. 

1# — A  member  of  a  firm  of  woollen  manufac- 
turers kept  at  the  place  of  business  a  quantity  of 
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pictures.  The  trustee  in  the  liquidation  of  the 
firm  claimed  them  as  part  of  the  partnership 
assets  : — Held,  that  the  pictures  being  articles 
not  connected  in  any  way  with  the  legitimate 
business  of  the  firm,  the  inference  was  that  they 
were  not  the  property  of  the  firm,  and  could  not 
therefore  be  held  to  be  in  the  reputed  ownership 
of  the  firm,  and  that  on  the  whole  of  the  evidence 
they  were  the  separate  property  of  the  partner. 
Ex  parte  Lovering ;  in  re  Murrell  (App.),  52 
Law  J.  Rep.  Chanc.  951 ;  Law  Rep.  24  Ch.  D.  31. 

2. — Property  mortgaged  to  secure  trade  ac- 
count]— The  words  "  goods  in  the  possession, 
order,  or  disposition  of  the  bankrupt  in  his  trade 
or  business  "  in  section  44  of  the  Bankruptcy 
Act,  1883,  do  not  extend  to  property  unconnected 
with  a  bankrupt's  trade,  although  mortgaged  by 
him  to  secure  his  trade  account  with  his  bankers. 
In  re  Jenkinson ;  ex  parte  The  Nottingham  and 
Nottinghamshire  Bank,  54  Law  J.  Bep.  QJ3. 601 ; 
Law  Bep.  15  Q.B.  D.  441. 

3. — Shares  in  incorporated  company :  chose  in 
action] — B.  and  T.  were  partners  as  stockbrokers, 
and  their  practice  was  from  time  to  time  to  buy 
shares  in  the  way  of  their  business,  and  to 
obtain  advances  on  them  by  equitable  mortgage 
or  otherwise  for  the  purposes  of  their  business, 
and  for  convenience  the  shares  were  generally 
taken  in  the  name  of  B.,  who  held  them  as 
trustee  for  the  partnership.  B.  deposited  the 
certificates,  together  with  a  blank  transfer  of 
railway  shares  bought  with  partnership  moneys 
and  registered  in  his  name,  with  a  bank  to 
secure  moneys  due  to  the  bank  from  the  firm. 
B.  and  T.  became  bankrupt,  and  no  notice  of  the 
deposit  was  given  to  the  railway  company  until 
after  the  commencement  of  the  bankruptcy : — 
Held,  that  as  the  shares  were  bought  with 
partnership  moneys,  and  intended  to  be  used 
for  the  purposes  of  the  partnership  business, 
they  were  at  the  time  of  the  bankruptcy  in  the 
order  and  disposition  of  B.  in  his  business,  for 
that  the  business  of  the  partnership  was  B.'s 
business,  although  another  person  was  asso- 
ciated with  him  in  it ;  and  further,  that  as  no 
notice  of  the  deposit  had  been  given  to  the  rail- 
way company,  the  shares  were  in  the  order  and 
disposition  of  B.t  by  the  consent  and  permission 
of  the  true  owner,  under  such  circumstances 
that  B.  was  the  reputed  owner  of  them.  Held, 
therefore,  that  the  shares  must  pass  to  the 
trustee  in  bankruptcy,  unless  they  were  taken 
out  of  the  reputed  ownership  clause,  Bankruptcy 
Act,  1883,  s.  44,  sub.-s.  8,  by  the  proviso  exclud- 
ing chases  in  action  from  the  operation  of  the 
clause.  Held,  by  Cotton,  L J.,  and  Lindley,  L.J., 
dissentiente  Fry,  L.J.,  that  the  shares  were  not 
choses  in  action  within  the  meaning  of  the 
proviso,  and  that  they  passed  to  the  trustee. 
The  Colonial  Bank  v.  Whiamey  (App.),  Law  Bep. 
30  Ch.  D.  261. 

Order  of  Bacon,  V.C.,  affirmed.    Ibid. 

4. — "  Trade  or  business  "  :  farm] — A  person 
who  occupies  a  residential  property  and  engages 
in  farming  and  market  gardening  for  his  plea- 
sure, and  carries  on  the  same  at  a  profit,  is  not 


carrying  on  a  "  trade  or  business  "  within  the 
meaning  of  section  44  of  the  Bankruptcy  Act, 
1883,  even  although  he  sells  his  surplus  produoe 
after  supplying  his  household.  But  if  the 
primary  intention  is  abandoned,  and  the  busi- 
ness is  carried  on  with  a  view  to  profit  as  a 
means  of  livelihood,  he  will  come  within  the 
mischief  of  the  section.  In  re  Wallis ;  ex  parte 
Sully,  Law  Bep.  14  Q.B.  D.  950. 

Bill  of  sale. 

5. — A  bill  of  sale  registered  within  the  time 
prescribed  by  section  8  of  the  Bills  of  Sale  Act, 
1878,  will  sufficiently  protect  the  goods  com- 
prised therein,  notwithstanding  the  bankruptcy 
of  the  grantor  in  the  interval  between  execu- 
tion and  registration.  In  re  Hewer;  ex  parte 
Kahen,  51  Law  J.  Bep.  Chanc.  904 ;  Law  Bep. 
21  Ch.  D.  871. 

6.— Section  15  of  the  Bills  of  Sale  Aot,  1882, 
is  qualified  by  section  3  of  the  same  Act:  so 
that  section  20  of  the  Act  of  1878  is  not  re- 
pealed as  to  absolute  bills  of  sale.  Swift  v. 
Pannell,  53  Law  J.  Bep.  Chanc.  341 ;  Law  Bep. 
24  Ch.  D.  210. 

Bill  of  sale  registered  under  Act  of  1878  :  liqui- 
dation of  debtor  subsequently  to  Act  of  1882. 
See  Bill  of  Salb,  35. 

Chose  in  action :  shares. 
See  No.  3  supra. 

Furniture :  custom  of  hiring. 

7. — The  Court  will  now  take  judicial  notice 
of  the  custom  of  hiring  furniture.  Ex  parte 
Powell;  in  re  Matthews  (45  Law  J.  Bep.  Bankr. 
100;  Law  Bep.  1  Ch.  D.  501)  overruled  upon 
this  point.  Crawcour  v.  Salter  (App.),  51  Law 
J.  Bep.  Chanc.  495 ;  Law  Bep.  18  Ch.  D.  30. 

The  custom  of  hiring  furniture  for  hotels  is 
now  so  well  known  that  no  person  giving  credit 
to  an  hotel-keeper  is  entitled  to  rely  upon  the 
hotel-keeper's  apparent  possession  of  the  fur- 
niture. Therefore,  upon  the  bankruptcy  of  an 
hotel-keeper,  furniture  held  by  him  under  a  hiring 
agreement  which  had  not  been  registered  as  a 
bill  of  sale  was  held  (affirming  the  decision  of 
Malins,  V.C.)  not  to  be  in  the  order  and  disposi- 
tion of  the  bankrupt.    Ibid. 

8. — Notwithstanding  the  custom  of  furniture 
dealers  to  let  out  furniture  on  a  three  years1 
hiring  and  purchase  agreement,  the  general 
public  is  entitled  to  assume  that  an  ordinary 
householder  is  the  real  owner  of  the  furniture 
which  is  in  his  house.  Ex  parte  Brooks ;  in  re 
Fowler  (App.),  Law  Rep.  23  Ch.  D.  261. 

9* — The  existence  of  the  general  habit  among 
hotel-keepers  of  hiring  the  hotel  furniture  ex- 
cludes the  idea  of  reputed  ownership  altogether 
in  regard  to  such  furniture,  and  not  merely 
when  the  true  owner  is  the  lender  of  the  fur- 
niture.   In  re  Parker  &  Co.;  ex  parte  Tur- 
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quand  (App.),  54  Law  J.  Eep.  QJ3.  242;  Law 
Hep.  14  Q.B.  D.  636. 

Trust  property. 

10. — Husband  and  wife :  separate  property  of 
wife  in  possession  of  husband] — A  domiciled 
Englishman  married  a  Prussian  subject  in 
Prussia.  Prior  to  the  marriage  the  intending 
husband  and  wife  entered  into  a  contract  accord- 
ing to  Prussian  law  whereby  she  became  en- 
titled to  certain  articles  as  her  separate  property. 
No  trustee  was  appointed,  but  by  that  law  the 
administration  of  the  separate  property  of  the 
wife  belonged  to  the  husband.  The  husband 
became  bankrupt  in  England  at  a  time  when  some 
of  the  property  comprised  in  the  contract  was 
in  his  possession :— Held,  that  the  property  was 
in  the  possession  of  the  husband  as  trustee  for 
the  wife,  and  therefore  it  did  not  pass  to  the 
trustee  in  bankruptcy.  Ex  parte  Sibeth ;  in  re 
Sibeth  (App.),  54  Law  J.  Rep.  Q.B.  322 ;  Law 
Rep.  14  Q.B.  D.  417. 

11. — Principal  and  agent :  property  held  by 
agent  charged  with  a  trust] — The  defendants 
employed  one  F.  to  buy  barley  and  to  malt  it  for 
them  only.  F.,  for  the  purpose  of  purchasing 
such  barley,  was  empowered  to  draw  upon  a 
certain  fund  paid  into  a  bank  in  the  name  of  the 
defendants.  F.  bought  barley  upon  credit,  and 
at  the  same  time  fraudulently  drew  out  money 
from  the  fund  so  supplied  by  the  defendants, 
representing  by  his  conduct  that  the  money  so 
drawn  out  was  used  for  the  purpose  of  paying 
for  barley  approved  of  by  the  defendants.  F.  was 
paid  by  a  commission,  which  included  all  the 
expenses  of  purchasing  and  malting  the  barley, 
the  cost  of  insurance,  the  necessary  licences  and 
the  duties  on  the  malt  due  to  the  Excise,  the  de- 
fendants being  his  sureties  to  the  Excise  for  the 
payment  of  such  duties.  F.  also  bought  malt 
which  he  represented  to  have  been  made  from 
barley  bought  with  the  defendants'  money.  The 
defendants,  F.  having  become  bankrupt,  seized 
all  the  barley  and  malt  upon  his  premises,  the 
value  of  which  was  less  than  the  moneys  which 
he  had  drawn  out.  In  an  action  brought  by  the 
trustee  in  bankruptcy  of  F.  to  recover  the  value 
of  the  barley  and  malt  so  seized, — Held,  affirm- 
ing the  decision  of  the  Court  below  (50  Law  J. 
Rep.  Q.B.  633 ;  Law  Rep.  7  QJ3.  D.  340),  that 
the  relation  created  by  the  course  of  business 
between  the  defendants  and  F.  was  that  of 
principal  and  agent ;  that  the  barley  and  malt 
which  were  seized  by  the  defendants  were  charged 
in  trust  with  the  amount  of  the  price  which  was, 
or  ought  to  have  been,  and  which  F.  represented 
by  his  conduct  to  have  been,  paid  for  them  with 
the  defendants1  money;  and  that,  as  F.  (who 
never  had  been  reputed  owner)  was  estopped  from 
saying  that  he  was  not  trustee  of  the  barley 
and  malt  for  the  defendants,  the  trustee  in  his 
bankruptcy  was  also  estopped  from  disputing 
the  equitable' right  of  the  defendants ;  and  that 
the  defendants  were  entitled  to  judgment.  Harris 
v.  Truman,  Hanbury  &  Co.  (App.),  51  Law  J. 
Rep.  Q.B.  338 ;  Law  Rep.  9  Q.B.  D.  264. 


Partnership. 

Liquidation  of  firm.  See  supra,  Liquidation, 
10,  12. 

Proof  in  bankruptcy  of  firm.  See  infra,  Proof, 
10-13,  17,  18. 

Petition. 

[Conditions  on  which  a  creditor  may  petition, 
46  &  47  Vict.  o.  52,  s.  6.  Consolidation  of  two 
or  more  petitions  against  same  debtor,  s.  106. 
Dismissal  as  against  one  or  more  only  of 
several  respondents,  s.  111.  Effect  of  debtor's 
petition,  s.  8.  Proceedings  on  creditor's  pe- 
tition, s.  7.  Stay  of  proceedings,  s.  109.  Sub- 
stitution of  petitioners,  where  petition  not 
proceeded  with,  8. 107.] 

Dismissal. 

1.— Sufficient  cause] — Where  a  debtor,  shortly 
before  the  presentation  of  a  bankruptcy  petition 
against  him,  had,  with  the  assent  of  a  large 
majority  of  his  creditors,  executed  a  deed  of 
assignment  of  the  whole  of  his  property  to 
trustees  nominated  by  the  creditors  for  the 
benefit  of  the  creditors  generally,— Held,  that 
this  did  not  constitute  a  "  sufficient  cause  "  for 
the  Court  refusing  to  make  a  receiving  order  on 
the  petition  within  the  meaning  of  the  Bank- 
ruptcy Act,  1883,  s.  7,  sub-s.  3.  Ex  parte 
Dixon;  in  re  Dixon  (App.),  53  Law  J.  Bep. 
Chano.  769  ;  Law  Bep.  13  QJB.  D.  118. 

2. — Sufficient  cause :  prior  arrangement  be- 
tween debtor  and  creditors] — The  fact  that  a 
debtor  has,  shortly  before  the  presentation  of  a 
bankruptcy  petition  against  him,  entered  into  an 
arrangement  with  his  creditors  (to  which  the 
petitioner  has  not  assented)  is  not,  however 
beneficial  to  the  creditors  the  terms  of  the  ar- 
rangement may  be,  a  "  sufficient  cause  "  within 
the  meaning  of  section  7,  sub-section  3,  of  the 
Bankruptcy  Act,  1883,  for  dismissing  the  peti- 
tion. And,  there  being  no  jurisdiction  under 
such  circumstances  to  dismiss  the  petition,  there 
is  no  jurisdiction  to  adjourn  the  hearing  of  it 
with  a  view  to  its  ultimate  dismissal  in  case  the 
arrangement  shall  be  found  to  work  well.  Ex 
parte  Oram;  in  re  Watson  (App.),  Law  Bep. 
15  Q.B.  D.  399. 

The  decision  in  Ex  parte  Dixon  (Law  Bep. 
13  Q.B.  D.  118)  did  not  depend  upon  the  par- 
ticular terms  of  the  arrangement  in  that  case, 
but  on  the  fact  that  the  arrangement  was  made 
at  such  a  time  and  in  such  a  manner  as  not  to 
bind  dissentient  creditors.    Ibid. 

Domicil  of  debtor. 

3. — Officer  in  British  army :  onus  of  proof] — 
The  words  "domiciled  in  England"  occurring 
in  sub-section  1  (d)  of  section  6  of  the  Bank- 
ruptcy Act,  1883,  mean  domiciled  in  England 
as  distinguished  from  Scotland  or  Ireland  as 
well  as  from  foreign  countries.  Ex  parte  Cun- 
ningham ;  in  re  Mitchell  (App.),  53  Law  J.  Bep. 
Chano.  1067. 
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Where  a  creditor  files  a  petition  for  a  receiving 
order  against  his  debtor,  the  onus  is  upon  the 
petitioning  creditor  to  shew  that  the  debtor  is 
domiciled  in  England,  unless  there  be  sufficient 
prima  facie  evidence  of  an  English  domicil  to 
shift  the  onus  upon  the  debtor.    Ibid. 

A  British  subject,  by  entering  into  the  Queen's 
military  or  naval  service,  does  not  thereby  lose 
his  domicil  of  origin.    Ibid. 

Yelverton  v.  Yelverton  (1  Sw.  &  Tr.  574 ;  29 
Law  J.  Bep.  Prob.  84)  and  Brown  v.  Smith  (15 
Beav.  844;  21  Law  J.  Bep.  Chanc.  456)  fol- 
lowed.   Ibid. 

Notice  of. 

4.—"  Sheriff " ;  "officer  charged  with  execu- 
tion of  process  "] — The  "  officer  charged  with  the 
execution  of  process,"  included  by  section  168 
of  the  Bankruptcy  Act,  1883,  in  the  term 
<*  sheriff,"  is  the  officer  analogous  to  the  sheriff 
bo  charged  by  the  constitution  of  Courts  other 
than  the  High  Court,  to  whom  notice  of  a  bank- 
ruptcy petition  must  be  given  under  section  46, 
sub-section  2,  upon  a  sale  under  an  execution 
for  more  than  20Z.  In  re  Holland ;  ex  parte 
Warren  (App.),  54  Law  J.  Bep.  QJ3.  320. 

In  a  Mayor's  Court  action,  the  notice  should 
be  given  at  the  office  of  the  sergeant-at-mace 
to  him  or  his  representative;  and  a  notice  to 
sheriff's  officers  in  possession  of  the  debtor's 
goods  under  previous  High  Court  writs  to  whom 
the  sergeant-at-mace  had  entrusted  the  execu- 
tion of  his  writ,  given  after  they  had  paid  over 
the  proceeds  to  the  sergeant-at-mace,  was  held 
insufficient.    Ibid. 

Petitioning  creditor's  debt 

5. — Liquidated  sum:  differences  on  stock 
exchange] — The  amount  fixed  by  the  official 
assignee  as  the  amount  of  the  differences  due 
by  a  defaulter  on  the  Stock  Exchange  upon  the 
premature  closing  of  his  accounts,  in  accordance 
with  the  rules  of  the  Stock  Exchange,  must  be 
treated  as  fixed  for  all  purposes,  and  constitutes 
a  liquidated  sum  within  section  6  of  the  Bank- 
ruptcy Act,  1869,  upon  which  a  petition  in 
bankruptcy  can  be  presented.  In  re  Ward ;  ex 
parte  Ward  (App.),  52  Law  J.  Bep.  Chanc.  73 ; 
Law  Bep.  22  Ch.  D.  132. 

6. — Order  directing  enquiry  as  to  moneys  re- 
ceived]— An  order,  dated  the  27th  of  June,  was 
made  in  the  bankruptcy  of  A.,  declaring  a  settle- 
ment void  against  G.,  his  trustee  in  bankruptcy, 
and  directing  enquiries  as  to  the  moneys  received 
by  the  trustees  under  the  settlement,  and  pay- 
ment thereof  to  G.  The  debtor  was  one  of  the 
trustees  of  the  settlement,  and  when  examined 
in  the  bankruptcy  of  A.  had  admitted  the  re- 
oeipt  of  funds  under  the  settlement ;  but  no  en- 
quiry had  been  made  under  the  order  of  the 
27th  of  June.  G.  presented  a  petition  in  bank- 
ruptcy against  the  debtor:— Held,  that  till  the 
amount  which  the  debtor  had  received  was 
ascertained  by  enquiry,  and  default  made  in 
payment  on  a  day  named,  there  was  no  suffi- 


cient petitioning  creditor's  debt.  In  re  Rey- 
nolds ;  ex  parte  Reynolds  (Bankr.),  52  Law  J. 
Bep.  Chanc.  481. 

7. — Trustee :  joinder  of  beneficiary] — A  peti- 
tion presented  under  section  5  of  the  Bankruptcy 
Act,  1883,  by  a  creditor,  who  is  not  the  bene- 
ficial owner  of  the  debt,  on  the  strength  of  an 
act  of  bankruptcy  committed  under  section  4, 
sub-s.  (<?),  by  non-compliance  with  notice  of  a 
judgment  recovered  by  him,  must  include,  as  a 
petitioning  creditor,  the  beneficial  owner  of  the 
debt,  although  the  bankruptcy  notice  need  be  in 
the  name  of  the  judgment  creditor  only.  In  re 
Hastings ;  ex  parte  Dearie  (App.),  54  Law  J. 
Bep.  Q3.  74 ;  Law  Bep.  14  Q3.  D.  184. 

And  see  supra,  Annulment,  1. 

Secured  creditor,  petition  by. 
See  infra,  Secured  Creditor,  1,  2. 

Signature. 

8. — Power  of  attorney  to  sipn  on  behalf  of 
principal] — A  bankruptcy  petition  signed  by  an 
attorney  on  behalf  of  his  principal  is  sufficiently 
signed,  provided  that  the  power  under  which  the 
attorney  acts  is  wide  enough  to  confer  upon  him 
the  necessary  authority.  Ex  parte  Wallace ;  in 
re  Wallace  (App.),  54  Law  J.  Bep.  QJ3.  293; 
Law  Bep.  14  Q.B.  D.  22. 

A  power  "  to  commence  and  carry  on,  or  to 
defend,  at  law  or  in  equity,  all  actions,  suits,  or 
other  proceedings  in  which  I  or  my  property 
may  be  in  anywise  concerned,"  was  held  to 
confer  such  authority.    Ibid. 

Staying  proceedings. 

9. — Disputed  debt:  discretion  of  registrar: 
waiver  of  irregularity]  —Where  the  proceedings 
on  a  bankruptcy  petition  are  stayed  for  the  trial 
of  the  question  of  the  validity  of  the  petitioning 
creditor's  debt,  and  the  validity  of  the  debt  is 
established  by  the  judgment  of  a  Court  of  first 
instance,  the  Begistrar  has  a  judicial  discretion 
to  proceed  with  the  hearing  of  the  petition  and 
to  make  an  adjudication  of  bankruptcy  upon  it, 
without  waiting  for  a  final  decision  of  a  Court 
of  Appeal ;  but  if  he  is  satisfied  that  a  bona  fide 
appeal  is  pending  from  the  judgment  of  the 
Court  of  first  instance,  he  ought  to  adjourn  the 
further  hearing  of  the  petition  until  after  the 
hearing  of  the  appeal.  Before  fixing  a  day  for 
continuing  the  proceedings  on  the  petition,  the 
Begistrar  is  bound  to  require  the  production  of 
the  judgment  establishing  the  debt,  or  an  office 
copy  of  it.  But  if  the  day  is  fixed  irregularly, 
without  the  production  of  the  judgment,  the 
irregularity  will  be  waived  by  the  appearance  of 
the  debtor  or  his  solicitor  on  the  day  fixed  with- 
out taking  the  objection,  which  cannot  then  be 
raised  at  any  subsequent  stage  of  the  proceed- 
ings. Held,  that  an  appeal  from  an  adjudica- 
tion of  bankruptcy  ought  to  stand  over  pending 
the  trial  of  an  action,  the  result  of  which,  it  was 
alleged  by  the  appellant,  would  be  to  render  a 
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fond  available  to  satisfy  the  debt  claimed  by 
the  petitioning  oreditor.  Ex  parte  Yeatman; 
in  re  Yeatman  (App.),  Law  Bep.  16  Gh.  D.  283. 

10. — Failure  to  comply  with  bankruptcy 
notice  in  respect  of  judgment  debt :  appeal  from 
judgment  pending]— Bj  s.  7,  sub-s.  4,  of  the 
Bankruptcy  Act,  1883,  on  a  creditor's  petition 
for  a  receiving  order,  when  the  act  of  bank- 
ruptcy relied  on  is  non-compliance  with  a  bank- 
ruptcy notice  to  pay  a  judgment  debt,  the  Court 
may,  if  it  thinks  fit,  stay  or  dismiss  the  petition 
on  the  ground  that  an  appeal  is  pending  from 
the  judgment.  Where  the  Registrar  has  exer- 
cised his  discretion  by  staying  proceedings  on  a 
petition  pending  an  appeal  from  the  judgment 
on  which  it  is  founded,  the  Court  of  Appeal  will 
not  interfere  unless  it  is  very  clear  that  such 
appeal  is  frivolous  and  not  bona  fide.  Ex  parte 
Heytoorth;  in  re  Rhodes  (App.),  54  Law  J.  Bep. 
QJB.  198 ;  Law  Bep.  14  Q.B.  D.  49. 

Opposition :  money  paid  by  debtor  to  his  soli- 
citor :  title  of  trustee.    See  supra,  Assets,  4. 

Practice. 

See  supra,  Appeal ;  Close  of  Bankruptcy ;  Dis- . 
covery ;   Examination ;   Petition  ;   infra,  Re- 
ceiver; Receiving  Order;  Registrar;  Seques- 
tration. 

Amendment:  "formal  defect."  *  See  infra, 
Secured  Creditor,  1. 

Procedure. 

[Actions  in  respect  of  contracts  in  which  bank- 
rupt is  jointly  contractor,  46  A  47  Vict.  o.  52, 
s.  114.  Death  of  debtor :  continuance  of  pro- 
ceedings on,  s.  108.  Discretionary  powers  of 
Court  as  to  costs,  Ac.,  s.  105.  Partners :  sepa- 
rate petitions  by  or  against,  consolidation  of, 
a.  112.  Partnership :  power  of  creditor  to  pre- 
sent petition  against  one  or  more  members  of, 
s.  110.  Partnership :  power  of  Court  to  autho- 
rise action  in  name  of  trustee  and  bankrupt's 
partner,  s.  113.  Partnership  firm:  proceed- 
ings in  name  of,  s.  115.  ^Petitions :  consoli- 
dation of  two  or  more  against  same  debtor, 

a.  106.  Petitions:  dismissal  of  as  against 
one  or  more  only  of  several  respondents, 
8.  111.    Petitions:   stay  of  proceedings  on, 

b.  109.  Petitioners:  substitution  of,  where 
petition  not  proceeded  with,  8. 107.] 

Proof. 

[Demands  in  nature  of  unliquidated  damages 
not  arising  out  of  contract,  promise,  or  breach 
of  trust  not  provable,  46  &  47  Vict.  o.  52, 
s.  87  (I).  Debts  contracted  after  notice  of  act 
of  bankruptcy  not  provable  (2).  All  other 
debts  incurred  before  date  of  receiving  order, 
provable  (8).  Value  of  contingent  debts  to  be 
estimated  by  trustee  (4).  Bight  of  appeal 
from  estimate  of  trustee  (5).  Where  value  of 
debt  declared  by  Court  incapable  of  being 
estimated,  debt  to  be  not  provable  (6).  Where 


value  of  debt  capable  of  being  estimated, 
Court  may  direct  assessment  before  itself 
without  jury  (7).  Definition  of  "liability" 
(8).  Where  mutual  credits  between  debtor 
and  creditor  set-off  to  be  allowed,  s.  38. 
Rules  as  to  proof  of  debts,  s.  89.  Certain 
debts  to  have  priority,  s.  40  (1).  Such  debts 
to  rank  equally  between  themselves  (2).  Ap- 
plication of  joint  and  separate  estate  of  part- 
ners (3).  All  debts  proved  to  be  paid  pari 
passu  (4).  Application  of  surplus  (5).  Saving 
clause  as  to  certain  acts  (6).  Preferential 
claim  in  case  of  apprenticeship,  s.  41.  Power 
to  landlord  to  distrain  for  one  year's  rent  and 
prove  for  surplus,  s.  42.] 

Debt  provable. 

1. — BUI  of  exchange :  accommodation  accept- 
ance :  deposit  of  as  security  for  less  than  value 
of  bill]  — The  holder  of  a  bill,  accepted  for  the 
accommodation  of  the  drawer,  and  deposited 
with  him  by  the  drawer  as  security  for  a  sum 
less  than  the  amount  of  the  bill,  is  entitled  to 
prove  in  the  bankruptcy  of  the  acceptor  against 
his  estate  for  the  whole  amount  of  the  bill ;  but 
with  the  restriction  that  he  shall  not  receive 
dividends  on  his  proof  to  an  amount  exceeding 
the  sum  due  on  his  security.  Ex  parte  Newton  ; 
ex  parte  Griffin;  in  re  Bunyard  (App.),  50  Law 
J.  Bep.  Chano.  484  ;  Law  Bep.  16  Ch.  D.  330. 

2. — BUI  of  exchange:  indorsement:  proof 
against  acceptor's  estate:  guarantee:  voluntary 
payment] — P.  A  H.  drew  bills  on  F.,  W.  A  Co. 
which  the  latter  accepted,  and  which  the 
drawers  indorsed  and  discounted  with  S.  A  Co., 
bill  brokers.  S.  A  Co.  ^discounted  the  bills 
with  the  London  and  Westminster  Bank,  with 
which  bank  they  were  in  the  habit  of  rediscount- 
ing  bills.  According  to  a  general  well -recognised 
custom,  S.  A  Co.  did  not  on  each  occasion  of 
discounting  bills  with  the  bank  indorse  the  bills, 
but  had  given  the  bank  a  general  guarantee, 
under  which,  in  consideration  of  the  bank  dis- 
counting for  them  bills  from  time  to  time,  they 
guaranteed  due  payment  of  the  bills  when  they 
respectively  became  due.  Before  the  bills  be- 
came due  the  drawers  went  into  liquidation, 
and  in  consequence  S.  A  Co.,  the  next  day,  sus- 
pended payment.  Under  a  composition  in  the 
liquidation  of  S.  A  Co.  the  bank  received  divi- 
dends in  respect  of  the  bills  held  by  them.  The 
bank  afterwards,  under  a  deed  of  arrangement, 
received  further  sums  towards  discharge  of  the 
balance  remaining  unpaid  on  the  bills  from  the 
estate  of  the  drawers,  and  also  from  F.,  W.  & 
Co.,  the  acceptors.  On  F.,  W.  A  Co.  going  into 
liquidation  the  trustee  of  S.  A  Co.  claimed  to 
prove  in  the  liquidation  against  the  estate  of  F., 
W.  A  Co.  for  the  amount  of  the  dividend  paid 
out  of  S.  A  Co's  estate  to  the  bank,  and  for 
interest  at  five  per  cent,  on  that  amount  of 
dividend  i—Held  (affirming  Bacon,  C.J.),  that 
the  proof  in  respect  of  the  amount  of  dividend 
must  be  admitted,  and  (reversing  Bacon,  C.J.) 
that  the  proof  must  also  be  admitted  in  respect 
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of  the  interest.  In  re  Fox,  Walker  &  Co. ;  ex 
parte  Bishop  (App.)t  50  Law  J.  Hep.  Chano.  18  ; 
Law  Rep.  15  Ch.  D.  400. 

The  practice  of  giving  such  a  guarantee  is 
well  known,  and  there  is  no  principle  or  autho- 
rity on  which  the  liability  on  such  guarantee 
differs  from  the  liability  on  an  indorse- 
ment.   Ibid. 

3. — Building  society :  interest  and  premium] 
— By  a  mortgage  to  a  building  society  it  was 
provided  that  the  loan,  with  a  premium  and 
interest  on  the  advance,  should  be  paid  in  a 
fixed  number  of  monthly  instalments,  and  that 
each  monthly  instalment,  when  paid,  should  be 
applied  (1)  in  payment  of  the  interest  due  at 
the  time  of  payment,  (2)  in  payment  of  the 
premium  till  the  whole  should  be  discharged, 
and  (3)  in  payment  of  the  principal.  Two  years 
after  the  execution  of  the  mortgage  the  mort- 
gagor filed  a  liquidation  petition,  and  the  society 
claimed  to  prove  in  the  liquidation  for  the  total 
amount  of  the  monthly  instalments  which  re- 
mained due  under  the  deed,  less  the  amount  at 
whioh  they  valued  their  security  :— Held,  that, 
as  to  so  much  of  the  sum  claimed  as  represented 
interest  payable  subsequently  to  the  filing  of  the 
liquidation  petition,  the  proof  must  be  rejected. 
Decision  of  Bacon,  G.J.,  reversed.  Ex  parte 
Bath ;  in  re  Phillips  (App.),  Law  Bep.  22  Ch. 
D.  450. 

Held  also  (affirming  the  decision  of  Bacon, 
C.J.),  that  the  premium  was  not  in  the  nature 
of  interest,  and  that  the  society  were  entitled 
to  prove  for  it  in  the  liquidation.  Ex  parte 
Bath;  in  re  Phillips  (App.),  Law  Bep.  27 
Ch.  D.  509. 

4. — Compromise :  power  of  court  to  go  behind 
judgment]— -The  Court  of  Bankruptcy  has  power 
to  go  behind  a  judgment  or  compromise,  and 
reject  a  proof  founded  thereon,  if  the  judgment  is 
a  dishonest  one  obtained  by  dishonest  pressure. 
Ex  parte  Banner ;  in  re  Blythe  (App.),  51  Law 
J.  Bep.  Chano.  300 ;  Law  Bep.  17  Ch.  D.  480. 

In  order  to  constitute  forbearance  to  sue  in 
respect  of  a  disputed  claim  a  good  consideration 
for  a  compromise  of  an  action,  it  is  not  enough 
that  the  action  be  brought  to  settle  a  disputed 
claim ;  the  claim  must  be  made  by  a  person 
who  believes  that  he  has  a  right  of  action.  Ibid. 
Calisher  v.  Bischoffsheim  (39  Law  J.  Bep.  QJ3. 
181 ;  Law  Bep.  5  Q.B.  D.  449)  questioned.  Ibid. 
5. — Contingency:  covenant  not  to  revoke 
wilt]— A.  covenant  in  a  mortgage-deed  not  to 
revoke  a  will  whereby  a  fund  had  been  ap- 
pointed in  favour  of  the  mortgagee, — Held  not 
to  be  ancillary  to  the  mortgage  debt  so  as  to  be 
discharged  by  the  bankruptcy  of  the  mortgagor 
whioh  discharged  the  debt.  And  the  mortgagor 
having  some  time  after  her  discharge  in  bank- 
ruptcy revoked  the  will,  an  action  against  her 
executor  for  damages  for  breach  of  the  covenant 
was  held  to  be  maintainable.  Robinson  v. 
Ommanney  (App.),  52  Law  J.  Bep.  Chanc.  440; 
Law  Bep.  23  Ch.  D.  285. 

Decision  of  Kay,  J.  (51  Law  J.  Bep.  Chano. 
894 ;  Law  Bep.  21  Ch.  D.  780),  affirmed,    Ibid. 


6.—"  Debt  or  liability  capable  of  being  fairly 
estimated"]— Where  a  limited  company  has 
gone  into  liquidation  pending  the  bankruptcy  of 
a  contributory,  the  liability  of  such  contributory 
to  pay  future  calls  is,  under  the  Bankruptcy 
Act,  1869,  s.  31,  provable  in  bankruptcy,  and 
cannot  be  said  to  be  "  a  debt  or  liability  in- 
capable of  being  fairly  estimated.*'  In  re  The 
Mercantile  Mutual  Marine  Insurance  Associa- 
tion, 53  Law  J.  Bep.  Chanc.  593 ;  Law  Bep.  25 
Ch.  D.  415. 

In  re  The  East  India  Cotton  Agency ;  Fur- 
doonjee's  Case  (Law  Bep.  3  Ch.  D.  264),  which 
appears  to  be  inconsistent  with  the  above  pro- 
position, explained  as  being  a  decision  under 
an  Indian  Insolvency  Act.    Ibid. 

7. — Felony  :  debt  arising  out  of  prosecution  of 
felon]— A  bank  took  from  a  customer,  as  security 
for  his  overdraft,  bills  drawn  by  him  to  which 
he  had  forged  the  acceptances.  On  discovering 
the  forgery  the  bank  communicated  with  the 
customer,  and  handed  back  to  him  the  forged 
acceptances,  receiving  in  exchange  joint  and 
several  promissory  notes  of  the  customer  and 
his  father:— Held,  that  the  bank  was  entitled 
to  prove  in  the  bankruptcy  of  the  customer  for 
the  amount  of  the  balance  due  from  him  on  his 
current  account,  without  the  necessity  of  prose- 
cuting him  for  the  felony.  Ex  parte  Leslie ;  in 
re  Gverrier  (App.),  51  Law  J.  Bep.  Chanc.  689  ; 
Law  Bep.  20  Ch.  D.  131. 

Even  if  there  can  be  no  proof  for  a  debt 
which  originates  in  a  felony,  unless  the  party 
seeking  to  prove  has  done  his  best  to  bring  the 
felon  to  justice,  that  principle  has  no  application 
to  a  case  where  the  original  debt  does  not  arise 
out  of  a  felony.    Ibid. 

8.— Fraud  by  partnership  firm:  marshal- 
ling securities]—  S.'s  firm  fraudulently  pledged 
with  their  bankers  brandy  whioh  had  been  left 
in  their  hands,  neither  S.  nor  the  owner  of  the 
brandy  being  aware  of  the  transaction.  8.  gave 
the  bank  a  guarantee  for  the  account  of  the  firm. 
The  firm  went  into  liquidation,  and  the  bank 
sold  the  brandy  and  took  the  proceeds  in  part 
payment  of  the  debt  due  to  them  from  the  firm. 
The  owner  of  the  brandy  claimed  to  prove  in 
respect  of  it  against  S.'s  separate  estate,  which 
was  sufficient  to  satisfy  the  remainder  of  the 
debt  due  to  the  bank  and  to  cover  the  value  of 
the  brandy  :— Held,  that  the  owner  of  the  brandy 
was  entitled  to  have  the  bank's  securities  mar- 
shalled, and,  consequently,  that  he  could  prove 
against  the  separate  estate  of  S.  for  the  value  of 
the  brandy.  Ex  parte  Salting ;  in  re  Stratum 
(App.),  53  Law  J.  Bep.  Chanc.  415 ;  Law  Bep. 
25  Ch.  D.  148. 

Ex  parte  Alston  (Law  Bep.  4  Chano.  168) 
followed.    Ibid. 

9.— "Future  debt  or  liability ":  alimony : 
order  for  weekly  payments'] — A  liability  to  pay 
alimony  in  weekly  sums  by  an  order  made  in 
divorce  under  section  1  of  29  <fe  30  Vict.  o.  32, 
is  not  a  "  future  debt  or  liability  "  provable  in 
bankruptcy  under  the  Bankruptcy  Act,  1883, 
s.  37,  sub-s.  3;  and,  notwithstanding  the  bank- 
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roptcy  of  the  person  liable,  payment  may  be 
enforced  as  of  a  debt  due  in  pursuance  of  an 
order  of  a  competent  Court  nnder  section  5  of 
the  Debtors  Act.  Linton  v.  Linton  (App.),  54 
Law  J.  Rep.  Q3.  529  ;  Law  Rep.  15  Q.B.  D.  239. 

10. — Partner :  administrator  of  deceased 
partner:  share  retained  in  business] — Three 
partners  carried  on  business  without  any  articles 
of  partnership,  the  profits  being  divided  between 
them  equally.  After  the  death  of  one  of  them 
the  survivors  continued  to  carry  on  the  business, 
retaining  in  it,  without  any  authority,  the  de- 
ceased partner's  share  of  the  capital,  and 
dividing  the  profits  of  the  business  between 
themselves  equally.  They  afterwards  filed  a 
liquidation  petition.  There  were  still  some 
joint  debts  of  the  partnership  of  the  three 
remaining  unpaid :—  Held,  that  the  adminis- 
tratrix of  the  deceased  partner  could  not  prove 
in  the  liquidation  in  competition  with  his  cre- 
ditors in  respect  of  his  share  of  the  capital. 
Ex  parte  Blythe ;  in  re  Blythe,  Law  Rep.  16 
Ch.  D.  620. 

Nanson  v.  Gordon  (45  Law  J.  Rep.  Bankr.  89 ; 
Law  Rep.  1  App.  Cas.  195)  followed.  Ex  parte 
WestcoU  (43  Law  J.  Rep.  Bankr.  119 ;  Law  Rep. 
9  Chanc.  626)  distinguished.    Ibid. 

1L — Partner;  proof  by  executors  of  retired 
partner  in  competition  with  creditors  of  old 
firm]— A  retired  member  of  a  partnership  is 
not  precluded  from  proving  in  bankruptcy  against 
the  estate  of  the  continuing  partners  in  com- 
petition with'  creditors  of  the  original  firm, 
where  the  claims  of  such  creditors  as  against 
the  retired  partner  are  barred  by  the  Statute  of 
Limitations.  In  re  J.  O.  A  F.  Hepburn;  ex 
parte  Smith,  54  Law  J.  Rep.  Q.B.  422 ;  Law 
Rep.  14  Q.B.  D.  394. 

12. — Partner :  proof  by  former  partner  in  com- 
petition with  creditors  of  firm] — Where  a  former 
partner  in  a  firm  which  is  in  liquidation  seeks  to 
prove  against  the  partnership  estate,  he  will  not  be 
prevented  from  proving  in  competition  with  the 
creditors  of  the  firm,  unless  there  are  creditors 
proving  in  the  liquidation  for  a  debt  or  debts  in 
respect  of  which  the  former  partner  is  liable 
jointly  with  the  liquidating  members  of  the  firm. 
Ex  parte  Andrews  ;  in  re  WUcoxon  (App.),  53 
Law  J.  Rep.  Chanc  4J1 ;  Law  Rep.  25  Ch.  D.  505. 

13. — Principal  and  agent  :  partnership : 
bankruptcy  of  two  firms] — A.  and  B.  traded 
in  partnership  as  A.  &  Co.  in  England  and 
abroad,  A.  managing  the  home  business  and 
B.  the  branch  abroad.  C.  and  D.  carried  on 
business  in  England  as  D.  &  Co.  under  an  agree- 
ment by  which  C.  was  to  be  the  sole  principal  of 
D.,  who  was  to  be  the  manager  of  the  business 
at  a  salary  with  a  share  of  profits.  Business 
transactions  took  place  in  England  between 
A.  &  Co.  and  D.  &  Co.,  and  on  the  bankruptcy  of 
both  firms  a  large  balance  was  due  to  A.  &  Co. 
from  D.  <&-Co.  C.  was  in  fact  the  agent  of  A., 
who  was  the  secret  and  sole  principal  of  D.,  but 
this  was  unknown  to  B.  and  D.  until  after  the 
bankruptcy,  (and  D.  had  held  himself  out  to 
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A.  <fc  Co.  and  others  as  a  principal.  The  trustee 
of  A.  <ft  Co.  tendered  a  proof  against  the  estate 
of  D.  for  the  balance  due  from  D.  &  Co.  to 
A.  &  Co.: — Held,  that  the  proof  could  not  be 
sustained,  for  that,  under  the  circumstances, 
there  was  no  contract  between  D.  and  A.  that  D. 
should  pay  for  the  goods  that  had  been  supplied. 
In  re  Wakeham,  Law  Rep.  13  Q.B.  D.  43. 

14. — Principal  and  surety :  payment  by 
surity  after  proof  by  creditor:  reduction  of 
proof :  agreement  that  receipt  by  creditor  of 
dividends  in  bankruptcy  of  debtor  shall  not 
diminish  liability  of  surety]— A.  bond  given  by 
a  customer  to  his  bankers  contained  a  proviso 
that  any  dividends  received  by  the  bankers  in 
the  bankruptcy  of  the  customer  should  not,  so 
far  as  concerned  the  surety,  go  in  discharge  of 
his  liability;  but  the  bankers  should  notwith- 
standing be  entitled  to  recover  on  the  bond 
against  the  surety  to  the  full  extent  of  5002.,  or 
so  muoh  thereof  as  should,  together  with  the 
dividends,  amount  to  20s.  in  the  pound  on  the 
debt  due  by  the  customer  to  the  bankers.  In 
the  liquidation  of  the  customer  the  bankers 
proved  for  the  debt  due  to  them.  The  surety 
paid  the  bankers  5002.,  and  proved  in  the  liqui- 
dation for  5002. : — Held,  by  Bacon,  C.J.,  that  the 
proof  of  the  bankers  must  be  reduced  by  5002., 
but  that  this  reduction  would  not  prejudice  any 
right  of  the  bankers  against  the  Burety.  Held, 
by  the  Court  of  Appeal,  that  the  bankers  were 
entitled  to  retain  their  proof  for  the  full  amount. 
Ex  parte  The  National  Provincial  Bank  of 
England;  in  re  Bees  (App.),  Law  Rep.  17  Ch. 
D.  98. 

15. — "  Unliquidated  damages19] — A  sum  of 
money  found  due  from  a  promoter  of  a  com- 
pany in  respect  of  a  secret  profit  made  by  him 
was  held  to  be  a  demand  arising  by  reason  of 
a  contract,  and  not  in  the  nature  of  unliquidated 
damages,  and  therefore  provable  notwithstanding 
section  31  of  the  Bankruptcy  Act,  1869.  The 
Emma  Silver  Mining  Company  v.  Grant,  50  Law 
J.  Rep.  Chanc.  449 ;  Law  Rep.  17  Ch.  D.  122. 

16. — "  Unliquidated  damages  " :  infringement 
of  patent :  account  of  profits] — The  right  of  a 
patentee  to  an  account  of  profits  made  by  an 
infringer  is  not  a  demand  in  the  nature  of  un- 
liquidated damages  within  section  31  of  the 
Bankruptcy  Act,  1869,  and  the  amount  of  such 
profits  is  provable  in  the  bankruptcy  of  the 
infringer.  Watson  v.  Holliday  (App.),  52  Law 
J.  Rep.  Chanc.  543. 

The  sole  defendant  becoming  bankrupt,  his 
trustees  were  added  as  defendants,  and  an  order 
made  that  the  action  proceed  against  the  trus- 
tees. The  trustees  did  not  move  to  discharge 
the  order,  and  on  the  hearing  appeared  and 
cross-examined  the  plaintiff's  witnesses :— Held 
(affirming  Kay,  J.,  51  Law  J.  Rep.  Chanc.  906 ; 
Law  Rep.  20  Ch.  D.  780),  that  they  were  liable 
to  the  costs  of  the  action,  but  the  account  of 
profits  was  limited  to  an  account  of  the  profits 
received  by  the  bankrupt.  Ibid. 
Semble,  the  order  making  the  trustees  parties 
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was  improper,  and  should  have  been  discharged, 
if  an  application  had  been  made  for  that  purpose 
at  the  proper  time.    Ibid. 

Bankrupt  director :  proof  by  liquidator  of  com- 
pany in  respect  of  misfeasance.  See  Company 
— Director,  16. 

Contingent  liability.    See  Administration,  45. 

Partnership  :  joint  and  separate  estate.  See 
supra,  Mutual  Dealings,  4. 

Preferential  debt :  wages :  payment  in  coin : 
deductions:  Truck  Act.  See  Master  and 
Servant,  26, 

Joint  and  separate  estates. 

17. — Payment  in  full :  right  to  interest  after 
adjudication} — A  creditor,  whose  proof  had  been 
admitted  against  both  the  joint  and  separate 
estates  of  bankrupt  partners,  elected  to  receive, 
and  did  receive,  dividends  from  the  separate 
estates,  whereby  his  debt  was  paid  in  full.  He 
then  claimed  to  receive  further  dividends  from 
the  separate  estates  until  he  had  received  interest 
on  his  debt  from  the  date  of  the  adjudication 
until  it  was  paid : — Held,  that  he  was  not  en- 
titled to  the  interest  he  claimed  until  the  joint 
creditors  had  received  20*.  in  the  pound.  In  re 
Collie ;  ex  parte  Findlay  (App.),  50  Law  J.  Hep. 
Chanc.  696 ;  Law  Bep.  17  Ch.  D.  834. 

18. — Joint  judgment  against  firm :  merger  of 
several  liability] — Where  a  judgment  debt  is 
recovered  against  the  firm  jointly,  the  several 
liability  of  the  partners,  if  any,  is  not,  solely  by 
reason  of  the  creditor  having  sued  for  and  ob- 
tained a  joint  judgment,  merged  in  such  judg- 
ment, so  as  to  preclude  a  proof  by  the  judgment 
creditor  against  their  respective  separate  estates. 
In  re  Davison,  Law  Bep.  13  Q3.  D.  50. 

Procedure  and  evidence. 

10. — Admission  against  interest :  bankrupt's 
statement  of  affairs] — In  order  that  an  admission 
made  by  a  dead  man  may  be  admissible  in  evi- 
dence on  the  ground  that  it  was  against  his 
interest,  it  must  have  been  actually  against  his 
interest  at  the  time  when  it  was  made ;  it  is  not 
sufficient  that  it  might  possibly  turn  out  after- 
wards to  have  been  against  his  interest.  An 
admission  made  by  a  bankrupt  in  his  statement 
of  affairs  that  a  debt  is  due  from  him,  is  not 
after  his  death  admissible  evidence  as  against 
his  assignee  in  bankruptcy  of  the  existence  of 
the  debt,  merely  because  it  might  turn  out  that 
there  was  a  surplus  after  paying  the  creditors. 
Ex  parte  Edwards;  in  re  ToUemache  (App.), 
Law  Bep.  14  Q.B.  D.  415.  [And  see  No.  23  infra.] 

20. — Expunging  proof:  application  by  cre- 
ditor]— If  a  creditor  has  proved  his  debt  in 
a  bankruptcy  he  is  entitled  to  apply  to  the 
Court  to  expunge  the  proof  of  another  creditor 
which  has  been  admitted  by  the  trustee.  Ex 
parte  Merriman;  in  re  Stenson  (App.),  53  Law 
J.  Bep.  Chanc.  408. 

21. — Expungyna  proof :  application  by  true- 
tee]— A  trustee  in  bankruptcy,  who  has  admitted 


a  proof,  is  entitled  under  rule  73  of  the  Bank' 
ruptcy  Bales,  1870,  as  he  would  have  been  under 
the  old  practice,  at  any  time  afterwards  to  apply 
to  expunge  it  on  the  ground  that  it  was  wrongly 
admitted.  The  expunging,  however,  only  affects 
the  right  to  receive  future  dividends,  the  creditor 
being  entitled  to  retain  any  which  have  been 
paid  before  the  proof  is  expunged.  Ex  parte 
Harper;  in  re  Tait  (App.),  52  Law  J.  Bep. 
Chanc.  117. 

22. — Judgment :  consideration  :  suspicious 
circumstances :  onus  of  proof] — In  bankruptcy, 
proof  may  be  made  on  a  judgment  debt ;  but  if 
there  are  suspicious  circumstances  about  the 
judgment,  the  creditor  must  prove  the  consider- 
ation. Ex  parte  Anderson;  in  re  ToUemache 
(App.),  54  Law  J.  Bep.  Q.B.  283 ;  Law  Bep. 
14  Q.B.  D.  606. 

Proof  tendered  long  after  the  bankruptcy  on 
a  judgment  recovered  shortly  after  the  bank- 
rupt's majority  on  a  bill  of  exchange,  the  record 
and  bill  of  exchange  being  both  lost,  rejected. 
Ibid. 

A  judgment  may  be  proved  by  a  certified  copy 
of  an  entry  in  the  entry  book  of  judgments  of 
a  superior  Court.    Ibid. 

28. — Judgment:  consideration  for :  power  of 
court  to  enquire  into] — Where  a  proof  in  bank- 
ruptcy is  founded  on  a  judgment  debt,  prima  facie 
the  judgment  must  be  considered  as  binding ;  but 
if  a  proper  case  is  shewn,  the  Court  will  direct  an 
enquiry  into  the  consideration  for  the  judgment 
debt.  Ex  parte  Bevell ;  in  re  ToUemache  (No.  1) 
(App.),  54  Law  J.  Bep.  Q.B.  89;  Law  Bep. 
13  Q.B.  D.  720. 

The  admission  of  a  debt  by  a  bankrupt  in  his 
statement  of  affairs  is  not  such  an  admission 
against  his  own  interest  as  to  constitute,  as 
against  his  creditors,  evidence  of  the  existence 
of  the  debt.    Ibid. 

24. — Judgment:  prior  act  of  bankruptcy: 
notice :  onus  of  proof] — Where  a  creditor  seeks 
to  prove  in  a  bankruptcy,  under  an  enabling 
section  of  an  Act  of  Parliament,  notwithstand- 
ing the  fact  that  a  prior  act  of  bankruptcy, 
upon  which  the  adjudication  was  founded,  has 
been  committed  by  the  bankrupt,  the  onus  is 
upon  the  creditor  to  shew  that  he  had  no  notice 
of  suoh  prior  act  of  bankruptcy.  Ex  parte 
ReveU;  in  re  ToUemache  (No.  2)  (App.),  54 
Law  J.  Bep.  Q.B.  92 ;  Law  Bep.  13  Q.B.  D.  727. 

Ex  parte  Schulte ;  in  re  MatanUS  (Law  Bep. 
9  Chanc.  409)  followed.    Ibid. 

25. — Judgment  obtained  after  act  of  bank- 
ruptcy]— Where  the  only  evidence  of  a  debt 
tendered  for  proof  in  bankruptcy  is  a  judgment 
obtained  after  the  act  'of  bankruptcy,  the  proof 
oannot  be  allowed.  Ex  parte  Bonham ;  in  re 
ToUemache  (App.),  54  Law  J.  Bep.  Q.B.  388 ; 
Law  Bep.  14  Q.B.  D.  604. 

Amendment.    See  infra,  Secured  Creditor,  3,  4. 


Property  available  for  Payment  of  Debts. 
See  supra,  Assets. 
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Protected  Transaction. 

[Subject  to  provisions  of  46  <fe  47  Vict.  c.  62, 
nothing  to  invalidate  payments  or  deliveries 
by  a  bankrupt,  conveyances  or  assignments 
by  a  bankrupt  for  valuable  consideration,  or 
contracts  or  dealings  with  a  bankrupt  for  valu- 
able consideration,  provided  such  payments, 
deliveries,  conveyances,  <fcc,  take  place  before 
the  date  of  the  receiving  order,  and  provided 
that  the  person  (other  than  the  debtor)  to  whom 
or  with  whom  the  payment,  delivery,  Ac,  was 
made  has  not  at  the  time  of  the  payment, 
delivery,  <fec,  notice  of  any  available  act  of 
bankruptcy  committed  by  the  bankrupt  before 
that  time.    46  <fe  47  Vict.  o.  62.  s.  49.] 

1. — Attachment  of  debt  by  garnishee  order : 
service  of  order :  prior  act  of  bankruptcy] — An 
attachment  of  a  debt  due  to  a  bankrupt  under 
a  garnishee  order  is  not  a  "  dealing  with  the 
bankrupt "  within  the  protection  of  section  94, 
sub-section  3,  of  the  Bankruptcy  Act,  1869.  In 
re  Curtoys;  ex  parte  PiUers  (App.),  60  Law  J. 
Bep.  Chanc.  691 ;  Law  Rep.  17  Ch.  D.  658. 

Whether  it  is  an  **  attachment  against  the 
goods  "  of  a  bankrupt  within  the  protection  of 
section  95,  sub-section  3,  quaere.    Ibid. 

But  semble,  as  an  attachment  against  the 
goods  of  a  bankrupt  must,  in  order  to  be  pro- 
tected by  that  section,  be  perfected  by  seizure 
and  sale,  an  attachment  of  the  debt,  if  it  be 
within  the  section,  must  be  completed  by  the 
actual  payment  of  the  attached  debt  before  the 
order  of  adjudication.    Ibid. 

2. — Debtor's  summons :  "  act  of  bankruptcy 
available  for  adjudication  "]— Although  non- 
compliance with  a  debtor's  summons  is  an  act 
of  bankruptcy  only  available  for  adjudication 
on  the  petition  of  the  particular  creditor  who 
issues  the  summons,  it  will  nevertheless  avoid 
any  bona  fide  contract  or  dealing  between  such 
debtor  and  creditor,  if  the  debtor  is  subse- 
quently adjudicated  bankrupt,  and  if  such  act 
of  bankruptcy  is  an  act  of  bankruptcy  available 
for  adjudication  at  the  date  of  the  order  of 
adjudication.  Hood  v.  Newby  (App.),  52  Law 
J.  Rep.  Chanc.  204  ;  Law  Rep.  21  Gh.  D.  605. 

8. — Elegit:  notice  of  act  of  bankruptcy']  — 
A  delivery  of  goods  seized  by  the  sheriff  under 
an  elegit  to  the  execution  creditor  at  the  value 
appraised  by  the  jury  is  a  sale  within  the  mean- 
ing of  sub-section  3  of  section  95  of  the  Bank- 
ruptcy Act,  1869 ;  and  such  a  seizure  and  sale, 
when  perfected,  without  notice  of  any  act  of 
bankruptcy  committed  prior  to  the  seizure,  is 
a  protected  transaction.  In  re  Bannister;  ex 
parte  Vale  (App.),  50  Law  J.  Rep.  Chanc.  797  ; 
Law  Rep.  18  Ch.  D.  187. 

4.— Elegit:  seizure  of  goods]  —Section  87 
of  the  Bankruptcy  Act,  1869,  does  not  apply  to 
a  seizure  of  goods  under  a  writ  of  elegit.  Where, 
therefore,  the  sheriff  under  suoh  a  writ  seized 
the  goods  of  a  judgment  debtor  before  the 
judgment-  creditor  had  notice  of  an  act  of 
bankruptcy,  though  the  inquisition  of  the  jury 
as  to  the  value  of  the  goods  was  not  completed 


until  after  an  act  of  bankruptcy, — Held  (affirm- 
ing the  decision  of  the  Chief  Judge),  that  the 
judgment  creditor  was  a  secured  creditor  within 
sub-section  5  of  section  16  of  the  Bankruptcy 
Act,  1869.  In  re  Oourlay ;  ex  parte  Abbott 
(App.),  50  Law  J.  Rep.  Chanc.  80 ;  Law  Rep. 
15  Ch.  D.  447. 

5. — Elegit :  seizure  of  goods  only] — A  seizure, 
under  a  writ  of  elegit,  of  goods  only  does  not 
bring  the  execution  within  the  protection  of 
section  95,  sub-section  2,  of  the  Bankruptcy 
Act,  1869 ;  and  therefore,  where  goods  only  (not 
land)  of  an  execution  debtor  had  been  seized  by 
the  sheriff  under  a  writ  of  elegit,  after  the  date, 
though  without  notioe,  of  the  act  of  bankruptcy, 
and  before  the  order  of  adjudication, — Held, 
that  the  execution  was  not  protected  by  sec- 
tion 95 ;  that  the  execution  creditor  was  con- 
sequently not  a  secured  creditor ;  and  that  the 
goods  belonged  to  the  trustee  in  bankruptcy  by 
virtue  of  the  doctrine  of  relation  back.  Ex 
parte  Sulger;  in  re  Chinn,  50  Law  J.  Rep. 
Chanc.  687 ;  Law  Rep.  17  Ch.  D.  839. 

6.— Post-dated  cheque:  bankruptcy  of  payee 
before  date  of  payment :  notice :  obligation  to 
stop  cheque]—  Between  the  giving  of  a  post- 
dated cheque  in  payment  of  a  debt  then  due  and 
the  date  at  which  it  was  payable,  the  drawers 
received  notice  of  the  bankruptcy  of  the  payee. 
The  drawers  did  not  stop  the  cheque,  and  the 
proceeds  were  received  by  the  bankrupt : — Held 
(reversing  the  decision  of  Bacon,  C.J.,  51  Law 
J.  Rep.  Chanc.  51),  that  the  giving  of  the 
cheque  was  a  protected  transaction,  within  the 
meaning  of  the  Bankruptcy  Act,  1869,  s.  94, 
sub-s.  3,  and  that  there  was,  consequently,  no 
obligation  on  the- drawers  to  stop  payment  of  it. 
Ex  parte  Richdale ;  in  re  Palmer  (App.)*  51  Law 
J.  Rep.  Chanc.  462 ;  Law  Rep.  19  Ch.  D.  409. 

Seizure  by  sheriff  after  possession  taken  by  re- 
ceiver in  bankruptcy.  See  infra,  Receiver,  2. 

Public  Examination  of  Debtor. 
[46  A  47  Vict.  c.  52,  s.  17.] 
See  supra,  Examination,  1-3. 


Receiver. 

1. — Advances  by :  charges :  taxation]— Under 
rule  5  of  the  Bankruptcy  Rules,  1871,  the 
charges  of  a  receiver  for  disbursements  out  of 
pocket,  such  as  travelling  expenses  and  salaries 
paid  to  assistants,  are  hable  to  taxation.  Ex 
parte  Izard ;  in  re  Bushell  (App.),  62  Law  J. 
Rep.  Chanc.  678  ;  Law  Rep.  23  Ch.  D.  75. 

A  receiver  and  manager  of  a  business  should 
not  advance  money  out  of  his  own  pocket  for 
the  purposes  of  the  business  without  first  ob- 
taining the  authority  of  the  Court  to  do  so.  If 
he  applies  for  suoh  authority,  the  Court  will,  as 
a  rule,  allow  him  interest  at  five  per  cent,  on 
the  amount  authorised  to  be  advanced,  and  give 
him  a  charge  on  the  assets  for  the  advance  and 
interest.    Ibid. 
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If  be  advances  money  without  such  authority, 
he  can  only  look  to  the  estate  for  indemnity. 
Ibid. 

2. — Equitable  execution :  appointment  of  re- 
ceiver by  bankruptcy  court] — S.,  naving  obtained 
final  judgment  in  an  action  against  C.  for  a 
debt  and  costs,  issued  an  elegit.  C.  haying  only 
some  leasehold  property,  which  was  in  mort- 
gage, and  the  mortgagee  in  possession,  the 
sheriff  returned  that  he  had  no  lands,  goods,  or 
chattels  which  could  be  seized.  On  the  14th 
of  September,  S.,  not  earlier  than  4  p.m.,  ob- 
tained from  a  Judge  in  chambers  the  appoint- 
ment of  a  receiver.  At  8.45  p.m.  the  same  day 
a  receiver  and  manager  was  appointed  of  C.'s 
rents  and  profits  by  the  Court  of  Bankruptcy, 
upon  a  petition  for  adjudication  in  bankruptcy 
filed  on  that  day  against  C.  upon  an  act  of 
bankruptcy  committed  on  the  13th  of  Septem- 
ber. 8.  had  not,  prior  to  the  appointment  of 
the  receiver  on  his  application,  any  notice  of 
any  bankruptcy  proceedings  against  C,  or  of 
any  act  of  bankruptcy  committed  by  him.  Sub- 
sequently the  bankruptcy  proceedings  were 
turned  into  proceedings  for  liquidation  by 
arrangement,  and  trustees  were  appointed.  The 
mortgagees  having  sold  the  mortgaged  pro- 
perty, there  remained  a  surplus  in  their  hands : 
— Held  (by  the  Court  of  Appeal,  affirming  the 
Master  of  the  Bolls),  that  the  receiver  of  the 
Court  of  Bankruptcy  having  legal,  although 
not  actual,  possession  from  the  moment  of  his 
appointment,  the  subsequent  equitable  execu- 
tion obtained  by  S.  was  ineffectual ;  and  that 
the  seizure  by  the  sheriff,  after  the  Court  of 
Bankruptcy  had  taken  possession  of  the  pro- 
perty by  its  receiver,  was  not  such  a  lawful 
seizure  as  is  protected  by  the  95th  section  of 
the  Bankruptcy  Act,  and  therefore  the  trustees 
in  the  liquidation  were  entitled  to  the  surplus. 
Held  (by  the  Master  of  the  Bolls),  that  the 
receivership  in  bankruptcy  was  a  good  receiver- 
ship until  the  receiver  was  discharged,  and  that 
the  conversion  of  the  bankruptcy  proceedings 
into  proceedings  for  liquidation  by  arrangement 
did  not  in  any  way  affect  his  appointment. 
Held  also  (by  the  Master  of  the  Bolls),  that 
after  final  judgment  in  an  action  a  receiver  may 
be  appointed  (although  the  writ  contains  no 
claim  for  a  receiver)  without  the  issue  of  any 
fresh  writ,  so  long  as  the  judgment  remains  un- 
satisfied, the  action  being  in  such  a  case  "a 
cause  or  matter  pending  "  within  the  meaning 
of  the  Judicature  Act,  1873,  s.  24,  sub-s.  7. 
Salt  v.  Cooper  (App.),  50  Law  J.  Bep.  Chanc. 
519 ;  Law  Bep.  16  Ch.  D.  544. 

8. — Nominee  of  creditors :  high  bailiff  of 
county  court :  rule  of  county  court] — It  is  the 
duty  of  the  Court  to  appoint  the  person  nomi- 
nated by  the  applicant  as  receiver  and  manager, 
if  he  is  a  fit  and  proper  person ;  and  a  standing 
rule  of  the  County  Court  "  to  appoint  the  high 
bailiff  receiver  and  manager  in  every  case, 
whether  nominated  or  not,  unless  very  special 
reasons  are  shewn  for  appointing  another 
person,"  is   ultra   vires   and  wrong.     In  re 


Walton;  ex  parte  Walton,  51  Law  J.  Bep. 
Chanc.  539. 

4. — Remuneration:  complaint  against  trus- 
tee :  locus  standi :  "person  aggrieved  "J — A  re- 
ceiver in  bankruptcy  or  liquidation  has  no  lien 
upon  the  assets  for  his  remuneration;  but  is 
only  entitled  to  be  paid  out  of  the  net  assets. 
Nor  is  he  entitled  to  come  to  the  Court  to  com- 
plain of  the  conduct  of  the  trustee  in  the  ad- 
ministration of  the  assets.  Such  a  complaint 
can  be  made  only  by  the  creditors.  Ex  parte 
Brown;  in  re  Maltby  (App.),  Law  Bep.  16 
Ch.  D.  497. 

5. — Undertaking  as  to  damages :  application 
to  enforce :  delay]  —The  receiver  in  a  bank- 
ruptcy had  obtained  an  injunction  restraining 
the  holder  of  a  bill  of  sale,  comprising  part  of 
the  bankrupt's  property,  from  selling  the  same, 
and  had  given  the  usual  undertaking  as  to 
damages.  The  bill  of  sale  holder  did  not  apply 
to  enforoe  the  undertaking  until  nearly  four 
years  after  the  damage  had  accrued: — Held, 
that,  although  the  receiver  had  not  obtained  his 
discharge  and  the  bankruptcy  proceedings  were 
still  pending,  the  unexplained  delay  which  had 
taken  place  in  making  the  application  was  a 
sufficient  answer  to  it.  Ex  parte  Hall ;  in  re 
Wood  (App.),  52  Law  J.  Bep.  Chanc.  907 ;  Law 
Bep.  23  Ch.  D.  644. 


Beoeiving  Order. 

[Jurisdiction  to  make  receiving  order,  46  &  47 
Vict.  c.  52,  s.  5.  Effect  of  receiving  order, 
s.  9.  Pending  the  making  of  a  receiving  order, 
the  Court  to  have  discretionary  powers  as  to 
appointment  of  interim  receiver  and  stay  of 
proceedings,  s.  10.  Notice  of  every  receiving 
order  to  be  gazetted  and  advertised,  s.  13. 
Power  to  Court  to  annul  receiving  order  in 
certain  cases,  s.  14.  After  receiving  order 
made,  first  meeting  of  creditors  to  be  held, 
b.  15;  and  debtor  to  submit  statement  of 
affairs  to  official  receiver,  s.  16.] 

1. — Act  of  bankruptcy  committed  before  the 
coming  into  operation  of  the  bankruptcy  act, 
1883]—  Where,  before  the  coming  into  operation 
of  the  Bankruptcy  Act,  1888,  a  debtor  had  com- 
mitted an  act  of  bankruptcy  by  filing  a  liquida- 
tion petition,  and  the  liquidation  proceedings 
were  still  pending  when  the  Act  of  1883  com- 
menced to  operate,— Held,  that  a  receiving 
order  might  be  made  under  section  5  of  the 
Act  of  1883.  Ex  parte  Pratt;  in  re  Pratt 
(App.),  63  Law  J.  Bep.  Chanc.  613 ;  Law  Bep. 
12  Q.B.  D.  334. 

2. — Bankruptcy  notice  in  name  of  firm :  bank- 
ruptcy of  one  partner]— Judgment  was  obtained 
by  a  firm  against  O.  Between  the  issue  of  the 
writ  and  the  signing  of  judgment  one  of  the 
partners  filed  a  liquidation  petition,  upon  which 
a  trustee  was  afterwards  appointed.  Between 
the  filing  of  the  petition  ana  the  appointment 
of  the  trustee  a  bankruptcy  notice  was  served 
upon  O.,  and  subsequently  a  bankruptcy  petition 
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was  presented  against  him  in  the  name  of  the 
firm : — Held,  that  there  was  a  complete  act  of 
bankruptcy ;  bnt  that  no  receiving  order  could 
be  made  upon  the  petition  as  it  stood,  and  leave 
was  given  to  amend  it  by  making  the  trustee  in 
the  liquidation  of  the  insolvent  partner  a  co- 
petitioner.  Ex  parte  Owen ;  in  re  Owen  (App.), 
53  Law  J.  Rep.  Chano.  863 ;  Law  Rep.  13  QJB.  D. 
113. 

8. — Effect  of:  arrest  for  non-payment  of  instal- 
ment under  judgment  summons]  —On  the  making 
of  a  receiving  order,  the  right  of  a  judgment  credi- 
tor to  arrest  the  debtor  under  a  warrant  of  com* 
mitment  made  before  the  date  of  the  receiving 
order  is  lost.  In  re  Byley ;  ex  parte  The  Official 
Receiver,  64  Law  J.  Rep.  Q.B.  420 ;  Law  Rep. 
15  QJB.  D.  329. 

4. — Jurisdiction :  petition  presented  in  wrong 
court] — If  a  bankruptcy  petition  is  by  inadver- 
tence presented  in  a  wrong  bankruptcy  Court, 
the  Court  to  which  it  is  presented  has  jurisdic- 
tion to  make  a  receiving  order.  If,  however, 
the  petition  is  wilfully  presented  in  a  wrong 
Court,  this  is  a  ground  for  dismissing  it.  The 
Divisional  Court  made  a  receiving  order,  which 
it  held  that  the  County  Court  ought  to  have 
made,  and  to  which  the  debtor  had  raised  no 
other  objection  than  want  of  jurisdiction,  giving 
leave  to  the  debtor  to  apply  afterwards  to  the 
Divisional  Court  to  discharge  the  order  on  any 
ground  arising  since  the  hearing  in  the  County 
Court. ,  Ex  parte  May ;  in  re  Brightmore,  Law 
Rep.  14  Q.B.  D.  37. 

5. — Jurisdiction  to  rescind] — There  is  juris- 
diction to  rescind  a  reoeiving  order  under 
section  104  of  the  Bankruptcy  Act,  1883,  where- 
by "every  Court  having  jurisdiction  in  bank- 
ruptcy under  this  Act  may  review,  rescind,  or 
vary  any  order  made  by  it  under  its  bankruptcy 
jurisdiction."  Ex  parte  Wemyss;  in  re  Wemyss, 
63  Law  J.  Rep.  Q3.  496 ;  Law  Rep.  13  Q.B.  D. 
244. 

Arrest :  protection :  receiving  order  "  made  "  on 
day  when  pronounced.    See  Arrest,  1. 

Domicil  of  debtor:   onus  of  proof.    See  supra, 
Petition,  3. 

"  Final  judgment  " :   bankruptcy  notice.      See 
supra,  Act  of  Bankruptcy,  6-9. 

Refusal  to  make :  sufficient  cause.    See  supra, 
Petition,  1. 

Registrar. 

The  jurisdiction  which  Registrars  in  bank- 
ruptcy bad  by  delegation  or  otherwise  under  the 
Bankruptcy  Act,  1869  (32  &  33  Vict.  o.  71),  is 
preserved  by  46  &  47  Vict.  c.  62,  s.  169,  sub-s.  3, 
in  respect  of  proceedings  pending  when  the 
latter  Act  came  into  operation  on  the  1st  of 
January,  1884 ;  and  rule  264  of  the  Bankruptcy 
Rules,  1883,  which  provides  for  the  exercise  of 
their  jurisdiction,  is  a  valid  rule,  and  iB  properly 
made  pursuant  to  section  127  of  the  Bankruptcy 
Act  of  1883.  In  re  Home ;  ex  parte  Edwards 
(App.),  54  Law  J.  Rep.  Q.B.  447. 


Appeal :  service  on  Registrar :  costs  of  Registrar 
appearing.    See  supra,  Appeal,  6. 

Registration  of  resolution:  duty  of  Registrar. 
See  supra,  Composition,  16. 

Repeals. 

[13  Edw.  1.  c.  18  repealed  in  part— namely,  the 
words  "  all  the  chattels  of  the  debtor,  saving 
only  his  oxen  and  beasts  of  the-  plough, 
and."  The  Debtors  Act,  1869,  s.  5  (6),  and 
sections  21  and  22  repealed.  The  Bankruptcy 
Act,  1869  (32  <fe  33  Vict.  c.  71),  repealed.  32 
&  33  Vict.  o.  83,  s.  19,  repealed.  33  &  34 
Vict.  c.  76,  repealed.  34  &  35  Vict.  c.  50, 
except  sections  6,  7,  and  8,  repealed.  Judica- 
ture Act,  1875  (38  &  39  Vict.  c.  77),  ss.  9  and 
32  repealed.    46  &  47  Viot.  c.  52,  s.  169.] 

Rules. 

[General  Rules  pursuant  to  section  127  of  46  &  47 
Viot.  o.  52.  See  53  Law  J.  Rep.  QJB.  ad  init. 
Further  rules,  see  54  Law  J.  Rep.  Q.B.  ad 
init.] 

[Appropriation  of  part  of  salary  of  bankrupt 
officers  or  civil  servants,  46  A  47  Vict.  o.  62, 

s.  63.] 

Salary,  earnings,  or  income  of  bankrupt,  whether 
assets  in  bankruptcy.  See  supra,  Assets, 
13-16. 

Scheme. 

Resolutions  for :  approval  by  the  court :  dis- 
cretion :  costs] — The  duty  of  the  Court  on  an 
application  to  approve  of  a  scheme  of  settle- 
ment under  section  28  of  the  Bankruptcy  Act, 
1869,  is  different  from  its  duty  on  an  application 
to  register  resolutions  under  sections  126  and 
126.  Under  section  28,  although  the  resolutions 
for  a  scheme  have  been  formally  passed  in  com- 
pliance with  the  Act,  and  appear  to  be  for  the 
pecuniary  benefit  of  the  creditors,  yet,  if  the 
Court,  looking  at  all  the  circumstances  of  the 
case,  is  of  opinion  that  the  real  object  of  the  re- 
solutions is  to  gloss  over  discreditable  transac- 
tions, it  ought  to  withhold  its  approval.  Ex 
parte  Strawbridge;  in  re  Hickman  (App.),  53 
Law  J.  Rep.  Chanc.  323. 

The  trustee  of  a  bankrupt,  with  the  sanction 
of  a  special  resolution  passed  by  the  creditors 
at  a  meeting  held  for  that  purpose  under  sec- 
tion 28  of  the  Bankruptcy  Act,  1869,  had  as- 
sented to  a  scheme  of  settlement  under  which  a 
composition  of  2s.  6d.  in  the  pound  was  to  be 
accepted  and  the  adjudication  was  to  be  an- 
nulled. The  principal  creditor  was  the  father 
of  the  debtor,  who  shortly  before  the  bankruptcy 
obtained  possession  under  a  writ  of  elegit  of  all 
the  debtor's  property,  and  held  also  a  garnishee 
order  attaching  his  book  debts.  There  were  no 
assets  available  for  distribution  amongst  the 
creditors :  —  Held,    reversing   the    decision   of 
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Bacon,  0  J.,  that  the  transactions  between  the 
debtor  and  his  father  were  such  as  ought  to  be 
enquired  into,  and  that  the  Court  ought  not 
therefore  to  approve  of  the  scheme  of  settle- 
ment.   Ibid. 

The  County  Court  Judge  had  declined  to  ap- 
prove of  the  scheme.  The  Chief  Judge  reversed 
the  decision  of  the  County  Court  Judge,  but 
gave  no  costs  of  the  appeal.  The  Court  of  Ap- 
peal reversed  the  decision  of  the  Chief  Judge, 
and  ordered  the  respondent,  the  trustee,  to  pay 
all  the  costs  subsequent  to  the  proceedings  in 
the  County  Court.    Ibid. 

Scheme  of  arrangement  under  Bankruptcy  Act, 
1883.    See  supra,  Composition. 

Secured  Creditor. 

Execution  creditor  when  a  secured  creditor. 

See  supra,  Protected  Transaction,  45. 

Petition. 

1. — Readiness  to  give  up  security :  statement : 
formal  defect] — Where  a  petitioning  creditor  who 
holds  security  for  his  debt  is  willing  to  estimate 
the  value  of  such  security,  it  is  not  requisite, 
under  section  6  of  the  Bankruptcy  Act,  1869, 
that  this  fact  should  be  stated  in  the  petition, 
though,  as  a  matter  of  form,  it  should  be  so 
stated.  Ex  parte  Vanderlinden ;  in  re  Pogose 
(App.),  51  Law  J.  Bep.  Chanc.  760 ;  Law  Bep. 
20  Ch.  D.  289. 

A  bankruptcy  petition  stated  that  the  creditor 
held  no  security.  He,  in  fact,  held  a  security 
which  he  gave  notice  to  the  debtor  that  he 
valued  at  nothing,  and  at  the  hearing  it  was 
stated  that  he  was  ready  to  give  it  up.  The 
petition  having  been  dismissed,  on  the  ground 
that  the  readiness  to  give  up  the  security  ought, 
under  section  6,  to  have  been  stated  in  the 
petition, — Held,  on  appeal,  that  this  was  a 
44  formal  defect,"  and  that  the  petition  ought  to 
have  been  amended  and  the  adjudication  made. 
Ibid. 

2. — Valuation  of  security] — When  a  secured 
creditor  presents  a  bankruptcy  petition  against 
his  debtor  it  is  not  necessary  that  the  estimate 
given  by  the  petitioner  of  the  value  of  his 
security  should  be  a  true  estimate ;  but,  if  an 
adjudication  is  made,  the  trustee  in  the  bank- 
ruptcy will  be  entitled  to  redeem  the  security  at 
the  amount  of  the  petitioner's  estimate.  Ex 
parte  Taylor,  Law  Bep.  13  Q  JB.  D.  128. 

Proof 

8.— Amendment] — A  mortgagee  who  has  va- 
lued his  security  will  in  a  proper  case  be  allowed, 
under  rule  13  in  schedule  2  to  the  Act,  to  amend 
his  valuation  and  proof,  notwithstanding  the 
opposition  of  a  subsequent  mortgagee.  Ex  parte 
Arden ;  in  re  Arden,  Law  Bep.  14  Q.B.  D.  121. 

4. — Creditor  having  joint  and  separate  se- 
curity]—B.  &  Co.  were  oreditors  of  a  firm 
for  2,4002.,  for  which  debt  they  held  a  security 


comprising  Joint  estate  of  the  firm  and  separate 
property  of  one  partner.  The  firm  going  into 
liquidation  the  joint  creditor  agreed  to  accept  a 
composition,  and  B.  &  Co.  valued  their  security 
at  8001.,  and  proved  for  and  received  a  composi- 
tion on  the  balance.  They  also  received  under 
their  security  more  than  the  8002.,  the  amount 
of  the  assessment.  In  an  action  brought  by  the 
debtors  more  than  four  years  after  the  close  of 
the  composition  for  the  redemption  of  their 
security,  B.  &  Co.  claimed  to  retain  that  part  of 
the  security  on  the  separate  estate  of  the  one 
partner  until  they  were  fully  paid  the  amount  of 
their  debt,  on  the  ground  that  they  were  not 
obliged  to  deduct  the  value  of  it  in  a  proof  for  a 
joint  debt :— Held  (affirming  Jessel,  M.B.),  that, 
although  they  need  not  have  deducted  the  value 
of  the  separate  security,  yet,  inasmuch  as  the 
composition  had  been  fixed  and  proceeded  to 
completion  on  the  footing  of  the  whole  security 
of  B.  A  Co.  being  valued  at  8002.,  it  was  too  late 
now  to  upset  the  transaction,  and  that  B.  &  Co. 
had  no  right  to  retain  any  part  of  their  security. 
Held  also,  that  no  amendment  of  the  proof 
could  now  be  allowed,  whatever  might  have  been 
the  result  of  an  application  for  that  purpose, 
while  the  composition  proceedings  were  still 
pending.  Couldery  v.  Bartrum  (App.),  51  Law 
J.  Bep.  Chanc.  265  ;  Law  Bep.  19  Ch.  D.  394. 

&.— Deduction  of  value  of  security] — The  rule 
as  to  what  securities  a  secured  creditor  of  a 
bankrupt  is  bound  to  value  and  deduct  on  prov- 
ing against  the  bankrupt's  estate,  explained.  Ex 
parte  The  West  Riding  Union  Banking  Company ; 
in  re  Turner  (App.),  Law  Bep.  19  Ch.  D.  105. 

6.— Security  realising  more  than  estimated 
value] — Secured  oreditors  of  an  insolvent  estate 
claimed  for  4002.  and  interest;  they  valued 
their  security  at  5002. ;  their  names  were  struck 
out  from  the  schedule  of  creditors  in  the  chief 
clerk's  certificate.  The  security  realised  more 
than  5002. :— Held,  that  their  right  to  the  benefit 
of  security  was  not  limited  to  5002.  In  re  Hop- 
kins ;  Williams  v.  Hopkins*  52  Law  J.  Bep. 
Chanc.  736. 

Excess  in  value  of  security  above  valuation :  cre- 
ditor who  receives  composition  bound  to  pay 
over  excess  to  debtor.  See  supra,  Composi- 
tion, 8. 

Mistake  as  to  value  of  security.  See  Company — 
Winding-up,  67. 

Sale. 

7.— Conduct  of  sale :  costs  of  trustee :  discre- 
tion of  court] — Where  an  equitable  mortgagee 
of  property  of  a  liquidating  debtor  applies  to 
the  Court  for  an  order  for  sale,  it  is  wholly  in 
the  discretion  of  the  Court  to  whom  the  conduct 
of  such  sale  is  given.  If  the  security  be  in- 
sufficient to  satisfy  the  mortgage  debt,  the  con- 
duct of  the  sale  will  properly  be  given  to  the 
mortgagee ;  otherwise  to  the  trustee.  The  Court 
has  also  discretion  as  to  allowing  the  trustee 
his  costs  occasioned  by  such  application.  In 
all  cases  where  the  trustee  properly  incurs  ex- 
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pense  in  relation  to  such  application  or  sale,  the 
same  when  sanctioned  by  the  Court  will  be  con- 
stituted a  first  charge  on  the  proceeds  of  the 
sale.  In  re  Jordan ;  ex  parte  Harrison,  53  Law 
J.  Rep.  Q.B.  554  ;  Law  Rep.  IS  Q.B.  D.  228. 

Seizure  of  Bankrupt's  Property. 
[46  A  47  Vict,  c  52,  s.  51.] 

Sequestration. 

[Ecclesiastical  benefice,  46  A  47  Vict.  o.  52,  s.  52.] 

Actum  against  bankrupt  in  colonial  court: 
sequestration  to  compel  appearance] — The  leave 
of  the  Court  of  Bankruptcy  ought  to  be  obtained 
before  issuing  a  sequestration  against  real  estate 
of  a  bankrupt  situate  in  a  colony,  for  the  pur- 
pose of  compelling  his  appearanoe  in  an  action 
in  the  Colonial  Court  to  realise  a  mortgage  given 
by  him  of  other  real  estate  in  the  colony. 
Where,  however,  such  a  sequestration  was  issued 
without  leave,  and  an  appearance  entered  in  the 
colonial  action,  an  undertaking  by  the  plaintiffs 
in  the  action  not  to  use  the  sequestration  for 
any  other  purpose  was  held  sufficient.  Ex  parts 
Rogers  ;  in  re  Boustead  (App.),  Law  Rep.  16  Ch. 
D.666. 

Set-ont 

See  supra,  Mutual  Dealings  1-6 ;  infra,  Undis- 
charged Bankrupt,  4. 


Shorthand-writer. 

Right  of  creditor  to  be  attended  by. 
Examination,  1. 


See  supra, 


Small  Bankruptcies. 

[Estates  under  300Z.  in  value  to  be  administered 
summarily,  46  A  47  Vict.  c.  52,  s.  121.  Power 
for  County  Court  to  make  order  for  administra- 
tion and  payment  by  instalments  or  otherwise, 
s.  122.] 

Stamp  Duty. 

[Exemption  of  deeds,  <fcc,  relating  solely  to 
property  of  bankrupts,  from  stamp  duty,  46  A 
47  Vict.  o.  52,  s.  144.] 

Staying  Proceedings. 

[Mode  of  service  of  order  staying  proceedings,  46 
A  47  Vict.  o.  52,  s.  11.] 

See  supra,  Debtor's  Summons,  6 ;  Petition,  9. 

Time. 

[Computation  of,  46  A  47  Vict.  o.  52,  s.  141.] 

Trader. 

The  debtor,  an  auctioneer  and  valuer,  by  deed 
assigned  his  business,  goodwill,  and  premises  to 
a  purchaser,  and  covenanted  not  to  carry  on 
within  certain  limits,  and  afterwards 


on  the  same  day  departed  from  his  dwelling- 
house  : — Held,  that  on  the  execution  of  the  deed 
of  assignment  the  debtor  had  ceased  to  be  a 
trader.  In  re  Reynolds ;  ex  parte  Reynolds,  52 
Law  J.  Rep.  Chanc.  431. 

Departing  from  dwelling-house.  See  supra,  Act 
of  Bankruptcy,  15. 

Meaning  of  term  "  trader."  .See  supra,  Assets, 
12. 

Voluntary  settlement  by  trader.  See  infra, 
Voluntary  Settlement,  3. 

Transitory  Provisions. 

[Offices  and  transfers  of  estates,  46  A  47  Vict, 
c.  52,  88. 153-161.] 

Trustee. 

[Accounts :  trustee  to  send  twice  a  year  to  Board 
of  Trade  accounts  of  receipts  and  payments, 
46  A  47  Vict.  o.  52,  a.  78.  Appointment  of,  by 
creditors  or,  in  default,  by  Board  of  Trade,  46 
A  47  Viot.  c.  52,  s.  21 ;  until  trustee  appointed, 
official  receiver  to  be  trustee,  s.  54.  Appoint- 
ment of  more  persons  than  one  to  office  of 
trustee  and  to  act  in  succession,  s.  84.  Books 
to  be  kept  by  trustees  which  shall  be  open  for 
inspection  of  creditors,  s.  80.  Control  over 
trustee,  ss.  89-91.  Costs,  allowance,  and  taxa- 
tion of,  s.  73.  Creditors,  right  of,  to  be  fur- 
nished by  trustee  with  list  of  creditors,  s.  79. 
Discharge,  s.  82.  Official  name  of  trustee,  s. 
83.  Payments  to  be  made  by  trustee  to  Bank- 
ruptcy Estates  Account,  s.  74 ;  trustee  not  to 
pay  sums  received  by  him  as  trustee  to  his 
private  account,  s.  75.  Powers  of  trustee  to 
deal  with  bankrupt's  property,  s.  56.  Powers 
of  trustee  in  connection  with  committee  of  in- 
spection, s.  57.  Property  of  bankrupt  to  vest 
in  trustee,  s.  54.  Realisation  of  bankrupt's 
property  by  trustee,  s.  50.  Release  of  trustee, 
s.  82.  Removal  by  creditors  or  Board  of 
Trade,  s.  86.  Remuneration,  s.  72.  Solicitor 
trustee,  s.  73.  Vacancy  in  offloe  of  trustee, 
how  filled,  s.  87.  Vacation  of  office  of  trustee 
by  making  of  receiving  order  against  him,  s.  85. 
Voting  powers  of  trustee,  s.  88.] 

Appoi/ntmsnt* 

1. — Buying  up  debt  of  bankrupt:  abuse  of 
process  of  court :  solicitor  of  trustee :  improper 
conduct :  right  to  costs  out  of  estate] — The  pur- 
chase by  any  one  of  debts  owing  by  a  bankrupt 
for  the  purpose  of  obtaining  a  oontrol  over  the 
appointment  of  the  trustee,  or  the  purchase  of 
debts  owing  by  the  trustee  with  a  view  to  procure 
his  removal  or  to  obtain  undue  influence  over 
him,  is  a  gross  abuse  of  the  bankruptcy  law.  In 
re  Pooley ;  ex  parte  Harper  (App.),  51  Law  J. 
Rep.  Chanc.  810 ;  Law  Rep.  20  Ch.  D.  685. 

Where,  in  a  bankruptcy,  transactions  of  such 
a  character  were  effected  by  friends  of  the  bank- 
rupt, and  the  solicitor  to  the  trustee  was  cogni- 
sant of  the  same,  the  Court  refused  to  allow  the 
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solicitor  to  have  his  costs  paid  out  of  the  estate. 
Ibid. 

Ex  parte  Griffin;  in  re  Adams  (48  Law  J. 
Rep.  Bankr.  107 ;  Law  Rep.  12  Ch.  D.  480)  fol- 
lowed and  approved.    Ibid. 

Disclaimer  by  trustee. 
See  supra,  Disclaimer. 

Liability. 

2.—  Costs]—- Under  the  Bankruptcy  Act,  1869, 
s.  20,  a  trustee  may  be  made  personally  liable 
for  costs.  Pitts  v.  La  Fontaine,  50  Law  J.  Rep. 
P.C.  8 ;  Law  Rep.  6  App.  Gas.  482. 

3. — Debt  incurred  by  fraud :  declaration 
against  trustee  of  right  of  proof] — In  an  action 
against  certain  of  the  defendants  for  advances 
obtained  by  fraud,  a  declaration  may  be  claimed 
against  another  defendant,  the  trustee  in  liqui- 
dation of  such  defendants,  that  the  plaintiffs 
are  entitled  to  prove  for  the  amount  of  such 
advances  either  against  the  joint  estate  of  the 
liquidating  debtors,  or  their  separate  estate,  as 
they  may  elect.  Hale  v.  Boustead,  61  Law  J. 
Rep.  Q.B.  255 ;  Law  Rep.  8  QJB.  D.  453. 

4. — Default  in  accounting :  committal  to 
prison :  "  shall  enforce  obedience  "] — The  Comp- 
troller in  Bankruptcy  reported  to  the  Court 
having  jurisdiction  in  a  certain  bankruptcy  that 
an  ex-trustee  in  the  bankruptcy  had,  contrary  to 
rule  126  of  the  Bankruptcy  Rules,  1870,  failed 
to  render  to  the  Registrar  an  account  shewing 
what  he  had  done  while  trustee,  and  to  account 
for  the  property  of  the  bankrupt,  and  had  not, 
upon  being  required  by  the  Comptroller,  given 
satisfactory  explanation  of  his  conduct.  The 
trustee  was  summoned  to  attend  at  the  Court, 
and  did  not  do  bo.  The  Court  committed  him 
for  contempt  Upon  application  for  a  habeas 
corpus  to  discharge  him  out  of  custody, — Held, 
that  rule  126,  in  directing  the  Court  to  "  enforce 
obedience  "  to  the  requisitions  of  the  rule,  did 
not  justify  a  committal  without  a  previous  order 
of  the  Court  requiring  obedience  to  such  requi- 
sitions, and  that  the  prisoner  must  accordingly 
be  discharged  out  of  custody.  In  re  Boyle,  50 
Law  J.  Rep.  Q3. 656. 

Rent  and  covenants.  See  supra,  Assets,  17; 
Mutual  Dealings,  1. 

Trustee  adopting  action :  liability  for  costs.  See 
Costs — Appeal,  8. 

Trustee  suing  in  official  name  not  required  to 
give  security  for  costs.  See  Costs— Security 
for,  6. 

Powers. 

5. — Action:  right  of,  vesting  in  trustee] — A 
bankrupt  cannot  maintain  an  action  for  main- 
tenance on  the  ground  that  the  defendant  incited 
and  supported  bankruptcy  proceedings  in  which 
he  had  no  common  interest,  since  the  cause  of 
action  (if  any)  passed  to  the  trustee  in  bank- 
ruptcy ;  and  such  an  action  may  be  summarily 


dismissed  upon  summons  as  frivolous  and  vexa- 
tious. The  Metropolitan  Bank  v.  Pooley  (H.L.), 
54  Law  J.  Rep.  Q.B.  449 ;  Law  Rep.  10  App. 
Cas.  210. 

6.— Administration  of  bankrupt's  property : 
directions :  power  of  court] — Where  a  trustee  in 
bankruptcy  applies  to  the  Court  for  directions 
under  section  20  of  the  Bankruptcy  Act,  1869, 
the  Court  has  power,  in  cases  where  just  cause 
is  shewn,  to  direct  the  trustee  to  disregard  direc- 
tions previously  given  to  him  by  the  creditors. 
Ex  parte  Cocks ;  in  re  Poole  (App.),  52  Law  J. 
Rep.  Chano.  63 ;  Law  Rep.  21  Ch.  D.  397. 

Where  it  was  evident  that  resolutions  passed 
by  the  creditors  were  supported  by  the  majority 
with  the  view  of  favouring  the  debtor  and  of 
concealing  fraudulent  preference,  the  Court  con- 
sidered that  just  cause  was  shewn  for  directing 
the  trustee  to  disregard  the  resolutions.    Ibid. 

Section  20  may  be  interpreted  by  reference  to 
section  14.    Ibid. 

7. — Business  of  debtor :  power  to  carry  on] — 
Under  sections  14  and  25  of  the  Bankruptcy 
Act,  1869,  a  trustee  has  no  power,  nor  have  the 
creditors  power  to  authorise  the  trustee,  to 
carry  on  a  debtor's  business  except  so  far  as 
may  be  necessary  for  the  beneficial  winding-up 
of  the  same.    It  cannot  be  carried  on,  however 

Srofitable,  to  make  profits  to  increase  the  am- 
ends, and  a  resolution  passed  by  a  statutory 
majority  with  such  an  object  is  not  binding  qn 
a  dissentient  creditor.  In  re  Batey ;  ex  parte 
Emanuel  (App.),  50  Law  J.  Rep.  Chanc.  305 ; 
Law  Rep.  17  Ch.  D.  35. 

8. — Conveyance] — The  concurrence  of  a 
bankrupt  in  the  assignment  of  his  property  by 
his  trustee  is  immaterial,  inasmuch  as,  being 
bound  by  every  lawful  disposition  of  his  pro- 
perty by  his  trustee,  he  is  bound  to  respect 
whatever  rights  such  a  disposition  confers  on 
the  purchaser.  Walker  v.  Mottram,  51  Law  J. 
Rep.  Chanc.  108 ;  Law  Rep.  19  Ch.  D.  535. 

0. — Fraudulent  transfer :  liability  of  agent 
to  trustee]— Where  an  agent  receives  money  for 
his  principal  perfeotly  bona  fide,  and  then 
receives  instructions  from  his  principal  to  pay 
it  away  in  a  manner  which  he  knows  will,  when 
the  payment  is  completed,  constitute  an  act  of 
bankruptcy  on  the  part  of  the  principal,  he  is 
bound  to  obey  his  instructions,  and,  in  the  event 
of  his  doing  so,  will  not  be  held  liable  to  the 
trustee  in  the  subsequent  bankruptcy  of  his 
principal  for  the  money  so  paid  away.  Ex 
parte  Helder ;  in  re  Lewis  (App.),  53  Law  J. 
Rep.  Chano.  106 ;  Law  Rep.  24  Ch.  D.  339. 

10. — Letters  addressed  to  bankrupt :  order  for 
redirection] — An  application  for  an  order  for 
the  redirection  of  letters  addressed  to  a  bank- 
rupt can  only  be  made  by  the  trustee  in  the 
bankruptcy,  and  the  petitioning  creditor  has  no 
locus  standi  either  to  make  application  or  to 
appeal.  If  the  trustee  refuses  to  appeal  from  an 
order  made  on  his  application,  the  petition- 
ing creditor  cannot  apply  to  the  Court  himself. 
Semble,  that  he  might  obtain  authority  to 
use  the  name  of  the  trustee.    Ex  parte  Lister ; 
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in  re  Halberstamm  (App.)t  Law  Rep.  17  Ch.  D. 
618. 

11. — Power  of  appointment] — A  debtor  had  a 
general  power  of  appointment  by  deed  or  will : 
—Held,  that  his  trustee  in  liquidation  had  no 
power  after  the  death  of  the  debtor  to  appoint 
the  property  the  subject  of  the  power.  Nichols 
to  Nixey  and  Coleclough,  55  Law  J.  Rep.  Chanc. 
146 ;  Law  Rep.  29  Ch.  D.  1005. 

12. — Sale  of  bankrupt's  estate  :  purchase  by 
partner  of  trustee'] — A  trustee  in  bankruptcy 
cannot  sell  the  debtor's  estate  to  his  partner, 
nor  to  any  one  else  from  whom  he  (the  trustee) 
may  directly  or  indirectly  derive  any  benefit. 
And  a  sale  made  in  violation  of  this  principle, 
though  regular  in  every  respect  and  by  public 
auction,  will  be  set  aside.  In  re  Moore;  ex 
parte  Moore,  51  Law  J.  Rep.  Chanc.  72. 

Contributory  in  company:  bankrupt:  rights  of, 
pass  wholly  to  trustee.  See  Company — Wind- 
ing-up, 5. 

Damages  recoverable  by  trustee  in  action  for 
breach  of  contract  by  debtor.    See  Damages,  2. 

Meeting :  summoning.    See  supra,  Meeting. 

Mortgage :  attornment  clause :  validity  and 
effect  of.    See  Mortgage — Attornment,  1,  5. 

Mortgagor  bankrupt :  purchase  by  trustee  from 
first  mortgagee :  effect  of.  See  Mortgage — 
Priority,  3. 

Sale  of  goodwill  by  trustee  in  liquidation : 
solicitation  of  old  customers  by  discharged 
bankrupt.    See  Goodwill,  3. 

Shares  of  bankrupt:  right  of  trustee  to  be 
registered  as  shareholder.  See  Company— 
Shares,  31. 

Title-deeds :  right  to  custody :  bankrupt  hus- 
band of  tenant  for  life.  See  Tenant  for 
Life,  3. 

Property  of  bankrupt  vesting  in  trustee. 
See  supra,  Assets. 

Release  and  discharge. 

18. — Power  of  board  of  trade  to  require  ac- 
count]— A  trustee  under  the  Bankruptcy  Act, 
1869,  who  has  obtained  his  statutory  release 
and  discharge  under  that  Act,  after  the  25th 
of  August,  1883  (the  date  of  the  passing  of  the 
Bankruptcy  Act,  1883),  is  not  thereby  relieved 
from  rendering  an  account  to  the  Board  of 
Trade  of  his  receipts  and  payments  as  such 
trustee  if,  on  that  date,  he  had  in  his  hands 
any  undistributed  funds,  although  such  funds 
may  have  been  disposed  of  by  a  subsequent  re- 
solution of  the  creditors.  In  re  Chudley;  ex 
parte  Board  of  Trade,  Law  Rep.  14  Q.B.  D.  402. 

Removal. 

14. — Judicial  discretion] — A  trustee  in  bank- 
ruptcy is  removable  from  his  office  under  section 
83,  sub-section  4,  of  the  Bankruptcy  Act,  1869, 
Digest,  1881-1885. 


not  at  the  mere  discretion  of  the  Registrar,  but 
only  upon  good  cause  shewn.  But  if  the 
Registrar,  upon  cause  shewn,  has  exercised 
his  judicial  discretion  according  to  law,  the 
Court  of  Appeal  will  not  interfere  with  his  de- 
cision. Ex  parte  Sheard ;  in  re  Pooley  (No. 
1),  Law  Rep.  16  Ch.  D.  107. 

15. — Liquidation:  removal  of  one  of  two 
trustees:  "cause  shewn"] — Where  more  per- 
sons than  one  have  been  appointed  to  the  office 
of  trustee  in  a  liquidation,  the  Court  has  power 
under  section  83,  sub-section  4,  of  the  Bank- 
ruptcy Act,  1869,  to  remove  one  of  them  without 
removing  all.  Ex  parte  Newitt ;  in  re  Mansell 
(App.),  54  Law  J.  Rep.  Q.B.  245 ;  Law  Rep.  14 
Q.B.  D.  177. 

"  Cause  shewn  "  for  the  removal  of  a  trustee 
within  the  meaning  of  the  section  does  not 
necessarily  amount  to  dishonesty :  it  is  sufficient 
if  the  conduct  of  the  trustee  is,  in  the  opinion 
of  the  Court,  such  as  to  render  him  unfit  to 
remain  a  trustee ;  and  on  this  point  the  Court  of 
Appeal  will,  as  a  rule,  trust  to  the  discretion  of 
the  Registrar,  he  being  in  a  better  position  to 
judge  of  the  conduct  of  the  trustee  complained 
of.    Ibid. 

Title. 
See  supra,  Assets,  1-6 ;  Mutual  Dealings,  3. 


Unolaimed  Funds  or  Dividends. 

[Provisions  as  to,  46  &  47  Vict.  c.  52,  s.  162.J 

Undischarged  Bankrupt. 

1. — Allowance  to:  resolution  of  creditors'] — • 
B.,  an  undischarged  bankrupt,  to  whom  his 
creditors  had  given,  by  a  resolution  duly  passed, 
a  certain  quantity  of  his  furniture,  assigned 
that  furniture  by  bill  of  sale  to  the  plaintiff, 
and  afterwards  sent  it  to  the  defendant,  an  auc- 
tioneer, who  sold  it  and  paid  the  money  received 
to  the  bankrupt.  In  an  action  for  conversion, 
— Held,  that  the  plaintiff  was  entitled  to  the 
furniture,  for  that  the  bankrupt  could,  under 
the  resolution  of  his  creditors,  dispose  of  it  to 
the  plaintiff,  and  that  there  was  no  jus  tertii 
which  the  defendant  could  set  up.  Brown  v. 
Hickinbotham  (App.),  50  Law  J.  Rep.  Q.B.  426. 

2. — Close  of  bankruptcy :  death  of  bankrupt 
within  three  years  :  after-acquired  property : 
rights  of  old  creditors] — S.,  a  bankrupt,  died  in 
June,  1881,  having  since  the  close  of  his  bank- 
ruptcy (in  December,  1880)  acquired  property 
more  than  sufficient  to  pay  the  debts  which  he 
had  contracted  since  that  date.  He  never 
obtained  an  order  of  discharge.  An  action 
having  been  brought  by  one  of  the  new  creditors 
to  administer  his  estate, — Held,  that  the  sur- 
plus, after  paying  these  debts,  belonged  to  the 
administratrix,  and  was  not  applicable  to  the 
payment  of  the  debts  of  the  old  creditors.  In 
re  Smith;  Green  v.  Smith,  52  Law  J.  Rep. 
Chanc,  921 ;  Law  Rep.  24  Ch.  D.  672. 
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3. — Debt  incurred  by  fraud  or  breach  of 
trust:  jurisdiction  of  chancery  division]— The 
Court  has  jurisdiction,  during  the  bankruptcy 
or  insolvency  of  a  debtor,  and  before  he  has 
obtained  his  discharge,  to  give  judgment  against 
him  for  a  debt  'which  he  has  incurred  by  fraud 
or  breach  of  trust,  but  the  judgment  cannot  be 
enforced  until  after  discharge  obtained.  Boss  v. 
Gutteridge,  52  Law  J.  Bep.  Chanc.  280. 

In  a  case  of  this  description  judgment  for  the 
debt  and  interest  was  given  against  a  liqui- 
dating debtor,  but  it  was  ordered  not  to  be 
enforced  until  after  discharge  obtained,  or  until 
further  order,  liberty  being  given  to  the  plaintiff 
to  apply  in  case  of  the  debtor  unduly  delaying 
to  apply  for  his  discharge.    Ibid. 

Cobham  v.  Dalton  (44  Law  J.  Bep.  Chanc. 
702 ;  Law  Bep.  10  Chanc.  655)  and  Ex  parte 
Hemming;  in  re  Chattcrton  (49  Law  J.  Bep. 
Bankr.  17 ;  Law  Bep.  13  Ch.  D.  163)  explained. 
Ibid. 

4.— Set-off]— B.  &  N.  proved  in  the  bank- 
ruptcy of  S.  They  had  new  transactions  with 
him  on  special  terms.  The  bankruptcy  was 
closed.  S.  was  never  discharged;  he  died: — 
Held,  that  B.  &  N.  could  not  set  off  a  balance 
due  from  them  on  the  new  transactions  against 
the  unpaid  balance  of  their  proved  debt.  In 
re  Smith;  Green  v.  Smith,  52  Law  J.  Bep. 
Chanc.  411 ;  Law  Bep.  22  Ch.  D.  586. 

Voluntary  Settlement. 

1. — Advance  to  son  to  start  a  business] — The 
bankrupt,  in  1880,  handed  to  his  son  a  sum  of 
money  to  be  invested  in  shares  in  a  ship,  which 
was  so  invested  by  the  son.  The  shares  were 
afterwards  sold  by  the  son  for  450Z.,  which  sum 
he  handed  over  to  his  sister  upon  a  sort  of  im- 
plied trust  for  the  benefit  of  their  father  and 
mother  :—Held,  that  handing  the  sum  for  in- 
vestment was  a  conveyance  or  transfer  of  pro- 
perty within  the  meaning  of  46  &  47  Vict,  o.  52, 
b.  47,  sub-s.  3.  In  re  Player;  ex  parte  J.  F. 
Harvey  (No.  1),  54  Law  J.  Bep.  Q.B.  553. 

2. — Tne  bankrupt,  in  or  about  1882,  more 
than  two  years  before  bankruptcy,  advanced  to 
his  son  E.  0.  Player  the  sum  of  650Z.  to  pur- 
chase building  stock  and  set  up  in  business. 
£.  0.  Player  found  150Z.  for  capital,  and  carried 
on  the  business,  and  at  the  date  of  the  bank- 
ruptcy was  possessed  of  stock  and  capital  to  the 
value  of  about  5002 : — Held,  that  this  was  not  a 
voluntary  settlement  under  section  47  as  inter- 
preted by  sub-section  8  of  that  section.  In  re 
Player ;  ex  parte  J.  F.  Harvey  (No.  2),  54  Law 
J.  Bep.  Q-B.  554. 

3.— Trader:  intent  to  defeat  creditors :  costs: 
trustees] — A  baker  who  had  carried  on  business 
for  some  years  being  about  to  purchase  a  grocery 
business,  which  he  intended  to  carry  on  together 
with  his  own  trade,  executed  a  voluntary  settle- 
ment of  nearly  the  whole  of  his  property  upon 
his  wife  and  children.  He  afterwards  bought 
the  grocery  business,  and,  having  lost  money  by 
it,  sold  it  and  continued  to  carry  on  his  baking 


business.  Within  three  years  after  the  date  of 
the  settlement  he  filed  a  liquidation  petition,  his 
liabilities  being  in  excess  of  his  assets : — Held, 
following  Mackay  v.  Douglas  (41  Law  J.  Bep. 
Chanc.  539 ;  Law  Bep.  13  Eq.  106),  reversing 
the  decision  of  Bacon,  C.J.,  and  affirming  that 
of  the  County  Court  Judge,  that  as  the  settle- 
ment was  evidently  executed  with  the  intention 
of  putting  the  settlor's  property  out  of  the  reach 
of  his  creditors  in  case  his  new  undertaking 
should  fail,  it  was  void  as  against  the  trustee  in 
liquidation  under  the  statute  13  Eliz.  c.  5,  and 
that  under  the  circumstances  it  was  also  void 
under  section  91  of  the  Bankruptcy  Act,  1869. 
Ex  parte  Russell ;  in  re  Butterworth  (App.),  51 
Law  J.  Bep.  Chanc.  621 ;  Law  Bep.  19  Ch.  D. 
588. 

Held  also,  that  the  trustees  of  the  settlement 
should  have  been  satisfied  with  the  decision  of 
the  County  Court,  and  that  they  must  bear  all 
the  costs  of  both  appeals.    Ibid. 

In  determining  whether  a  trader  who  has  ex- 
ecuted a  voluntary  settlement  was,  within  sec- 
tion 91  of  the  Bankruptcy  Act,  "  at  the  time  of 
making  the  settlement,  able  to  pay  all  his  debts 
without  the  aid  of  the  property  comprised  in 
such  settlement,"  the  value  of  his  tools  and 
goodwill,  if  he  was  intending  to  carry  on  his 
business,  can  only  be  taken  into  account  at  such 
a  value  as  they  would  realise  at  a  forced  Bale. 
Ibid. 

Witness. 

See  supra,  Examination,  4-7. 

BANKBTJPTCY    FBAUDS    AND    DISABILI- 
TIES  (SCOTLAND)  ACT,  1884. 

[47  &  48  Vict.  c.  16.] 

BAPTISMAL  CEBTIFICATE. 
Evidence :  date  of  birth.    See  Evidence,  14. 

BABONETCY. 

Estate  tail]— The  estate  of  a  baronet  in  his 
dignity,  although  not  annexed  to  a  place,  is  an 
estate  in  fee  tail.  In  re  Sir  J.  Rivett-Camac's 
Will,  54  Law  J.  Bep.  Chanc.  1074 ;  Law  Bep. 
30  Ch.  D.  136. 

BABBATBY. 
See  Insurance,  Marine,  13. 

BABBISTEB. 
See  Counsel. 
Bevising  Barrister.    See  Parliament,  11-17. 

BASTABDY. 

1. — Affiliation  order :  distress  :  committal : 
discretion  of  justices] — Justices  have  discretion 
to  refuse  to  enforce  an  order  for  the  payment  of 
money  by  the  putative  father  to  the  mother  of 
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a  bastard  child;  and  are  not  bound  to  issue 
their  warrant  for  distress,  and  in  default  of 
distress  to  commit  the  putative  father.  So 
held  by  Grove,  J.,  dissentients  Huddleston,  B. 
Dawes  v.  Evans,  51  Law  J.  Rep.  M.C.  132 ;  Law 
Rep.  9  Q.B.  D.  238. 

2.— Affiliation  order :  duration :  marriage  of 
mother] — An  affiliation  order,  in  respect  of  a 
bastard  child  born  after  the  passing  of  35  <fc  36 
Vict.  c.  65  (the  Bastardy  Laws  Amendment  Act, 
1872),  contained,  as  drawn  up,  words  whereby 
the  weekly  payment  thereby  ordered  to  be  made 
by  the  putative  father  to  the  mother  was  to 
cease  on  marriage  of  the  mother.  The  mother 
afterwards  married,  and  the  putative  father 
thereupon  discontinued  the  payment.  Justices, 
upon  complaint  by  the  mother,  under  35  <fe  36 
Vict.  c.  65,  s.  4,  made  an  order  for  recovery  of 
the  payment :— Held,  that  such  order  was  wrong, 
on  the  ground  that  the  affiliation  order  as  drawn 
up  was  alone  to  be  looked  to,  and  that  the 
Justices  who  made  the  affiliation  order  had 
discretionary  power  to  limit  the  payment  to  the 
period  to  which  the  order,  as  drawn  up,  limited 
it.  Pearson  v.  Heys,  50  Law  J.  Rep.  M.C.  124 ; 
Law  Rep.  7  Q.B.  D.  260. 

8.— Affiliation  order :  second  order  to  pay  on 
expiration  of  first :  jurisdiction  of  justices : 
bastardy  act,  1872]— Justices  made  an  order  in 
bastardy  directing  the  putative  father  to  pay 
until  the  mother  married,  and  the  father  accord- 
ingly made  payments,  some  of  which  were  made 
within  a  year  from  the  birth.  Afterwards  the 
mother  married,  but  her  husband  died,  and 
thereupon,  on  her  application,  Justices  made  a 
second  order  on  the  putative  father  to  pay : — 
Held,  that  the  second  order  was  invalid.  Williams 
v.  Davies,  52  Law  J.  Rep.  M.C.  87;  Law  Rep. 
11Q.B.D.74. 

4. — Affiliation  order :  subsequent  marriage  of 
mother :  liability  of  putative  father]  —A  bastardy 
order,  obtained  under  35  &  36  Vict.  c.  65,  s.  3, 
is  not  revoked  by  the  subsequent  marriage  of 
the  pother.  Whether  the  Justices  have  a  dis- 
cretion of  any  kind  as  to  continuing  to  enforce 
payments  under  such  an  order  after  the  marriage 
of  the  mother,  quare.  Southeran  v.  Scott,  50 
Law  J.  Rep.  M.C.  56 ;  Law  Rep.  6  Q.B.  D.  618 
(nom.  Sotheron  v.  Scott). 

5. — A  bastardy  order  obtained  under  35  &  36 
Vict.  c.  65,  is  not  revoked  by  the  subsequent 
marriage  of  the  mother,  though  the  man  she 
marries  is  able  to  maintain  the  child ;  nor  is  the 
enforcement  of  the  order  in  such  case  a  matter 
for  the  discretion  of  the  Justices.  Stacey  v. 
Lintell  (48  Law  J.  Rep.  M.C.  109 ;  Law  Rep.  4 
QJ3.  D.  291).  Southeran  v.  Scott  (see  last  case) 
followed.  Hardy  v.  Atherton,  50  Law  J.  Rep. 
M.C.  105 ;  Law  Rep.  7  QJB.  D.  264. 

6.— Appeal :  summary  jurisdiction  act]— An 
appeal  against  an  order  in  bastardy  may  be 
brought  either  on  the  conditions  prescribed  by 
the  Bastardy  Acts  or  on  those  prescribed  by 
the  Summary  Jurisdiction  Act,  1879.  The  54th 
section  of  the  Summary  Jurisdiction  Act,  in 
applying  that  Act  to  "  an  appeal  from  an  order 


in  bastardy,"  amongst  other  things  does  not 
apply  the  appeal  sections  of  that  Act  exclusively 
of  previously  existing  appeal  sections  in  the 
Bastardy  Acts,  but  applies  the  Act  generally  to 
orders  in  bastardy,  so  as  to  remove  doubts 
whether  they  are  "  orders  or  convictions."  Reg. 
v.  The  Justices  of  Montgomeryshire,  51  Law  J. 
Rep.  M.C.  95. 

7. — Jurisdiction :  service  in  Scotland  of  sum- 
mons  issued  in  England] — Where  a  bastardy 
summons  which  has  been  issued  by  a  Justice  of 
the  place  where  the  woman  resides  in  England 
has  been  indorsed  by  a  Court  of  summary  juris- 
diction in  Scotland  and  served  in  Scotland  on 
the  defendant  who  is  there  resident,  the  Justices 
in  England  have  no  jurisdiction  to  hear  and 
adjudicate  upon  the  summons,  notwithstanding 
that  the  defendant  appears  before  them  by  a 
solicitor  who  objects  to  the  jurisdiction.  Reg. 
v.  Thompson  (App.),  53  Law  J.  Rep.  M.C.  65 ; 
Law  Rep.  12  QJB.  D.  261.  Affirmed  on  appeal, 
sub  nom.  Berkeley  v.  Thompson  (HX.),  54 
Law  J.  Rep.  M.C.  57;  Law  Rep.  10  App. 
Cas.  45. 

8. — Witness :  refusal  to  give  evidence :  power 
of  justices  to  commit]— By  7  A  8  Vict.  c.  101, 
s.  70,  Justices  may  at  the  request  of  any  party 
to  bastardy  proceedings  before  them  summon  any 
person  to  appear  and  give  evidence  upon  the 
matter  of  such  proceedings,  and  if  the  person 
summoned  neglect  or  refuse  to  appear,  the 
Justice  by  warrant  may  require  such  person  to 
be  brought  before  him  or  any  Justices  before 
whom  such  proceedings  are  to  be  had,  "  and  if 
any  person  coming  or  brought  before  any  such 
Justices  in  any  such  proceedings  refuse  to 
give  evidence  thereon,"  the  Justices  may  com- 
mit such  person  to  the  house  of  correction:— 
Held  (by  Grove  and  Hawkins,  JJ.,  Smith,  J., 
dissenting),  that  the  power  to  commit  extended 
to  any  witness,  and  was  not  confined  to  wit- 
nesses who  appeared  in  answer  to  a  summons 
or  warrant.  Reg.  v.  Flavell,  Law  Rep.  14 
Q.B.  D.  364. 


BATHS  AND  WASHHOUSES. 

[9  &  10  Vict.  o.  74,  ss.  24  and  27,  amended. 
45  &  46  Vict.  c.  30.] 


BEER. 

[Amendment  of  Beer  Dealers'  Retail  Licences 
Act,  1880.  Extension  of  Wine  and  Beerhouse 
Act,  1869.  Application  of  Licensing  Act, 
1872.    45  A  46  Vict.  c.  34.] 

[Extension  of  the  term  "  Beer  "  in  43  &  44  Vict, 
c.  20,  and  in  Excise  Licence  Acts,  48  &  49 
Vict.  c.  51,  s.  4.  Private  brewer's  licence,  s.  5. 
Provisions  as  to  brewing  and  adulteration  of 
beer,  ss.  6-8.] 


BEERHOUSE. 
See  Albhoubx. 
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BEGGING-BILL  OF  EXCHANGE. 


BEGGING. 

Idle  and  disorderly  persons :  special  occasion) 
— Daring  a  strike  some  of  the  workmen  went 
about  begging  for  alma  for  the  men  on  strike  and 
their  families: — Held,  that,  the  begging  being 
only  for  a  special  occasion,  no  offence  had  been 
committed  against  5  Geo.  4.  c.  83,  s.  3,  which 
enacts  that  every  person  wandering  abroad  or 
placing  himself  in  a  public  place  to  beg  or 
gather  alms  shall  be  deemed  an  idle  and  dis- 
orderly person.  Pointon  and  Boot  v.  Hill,  53 
Law  J.  Bep.  M.C.  62 ;  Law  Bep.  12  Q.B.  D.  306. 

And  see  Vagrant. 

BENEFICE. 
Mortgage.    See  Chuach  and  Clergy,  2. 


having  been  proved  that  A.  was  alive  in  1868, 
it  was  for  the  Crown  to  give  evidence  to  rejmt 
the  presumption  of  the  continuance  of  A.'s  life. 
Reg.  v.  Willshire  (C.C.B.),  50  Law  J.  Bep.  M.C. 
57  ;  Law  Bep.  6  Q.B.  D.  366. 

Divorce  suit:  bigamy  by  petitioner  believing 
that  respondent  was  dead  :  discretion  of  Court. 
See  Divorce — Decree,  1. 

BILL  OF  EXCHANGE. 

Acceptance. 

Consideration. 

Indorsement. 

Specific  Appropriation  of  Securities  to  meet 
Bills. 


BENEVOLENT  FUND. 

Interest  of  subscriber  in  fund  held  not  to  pass 
by  his  will.  See  Customs  Annuity  and  Bene- 
volent Fund. 

BETTING. 
See  Gajono. 


BIAS. 

Disqualifying  Justice  of  the  peace.    See  Justice 
or  the  Peace,  2-4. 

BIGAMY. 

1. — Absence  during  seven  years'] — The  prisoner 
was  convicted  of  bigamy.  It  was  proved  that 
the  prisoner  and  his  wife  had  lived  together 
after  their  marriage,  but  it  did  not  appear  how 
long ;  that  seventeen  years  after  their  marriage, 
his  wife  being  still  alive,  he  had  gone  through 
the  form  of  marriage  with  another  woman  ;  but 
there  was  no  evidence  as  to  the  prisoner  and  his 
wife  having  ever  separated,  or  as  to  when,  if 
separated,  they  last  saw  each  other : — Held, 
that  as  there  was  no  proof  that  they  had  ever 
separated,  the  prosecution  were  not  bound  to 
prove  that  the  prisoner  knew  that  his  wife  was 
alive  within  seven  years  of  the  second  marriage, 
and  that  the  prisoner  was  rightly  convicted. 
Reg.  v.  Jones  (C.C.B.),  52  Law  J.  Bep.  M.C.  96 ; 
Law  Bep.  11  Q.B.  P.  118. 

2. — Presumption  of  life :  onus  probandi]  — 
In  1864  the  prisoner  married  A.  In  1868,  A. 
being  alive,  he  married  B.,  and  was  convicted  of 
bigamy.  In  1879  he  married  C,  and  in  1880, 
C.  being  alive,  he  married  D.  The  prisoner  was 
convicted  of  bigamy  on  an  indictment  charging 
the  marriage  with  D.  in  the  lifetime  of  C.  For 
the  defence"the  previous  conviction  was  produced 
in  order  to  invalidate  the  marriage  with  C,  by 
raising  the  presumption  that  A.  was  still  alive 
in  1879,  no  evidence  being  given  as  to  her  death. 
The  Judge  at  the  trial  ruled  that  it  lay  on  the 
prisoner  to  prove  that  A.  was  alive  in  1879 : — 
Held,  that  this  ruling  was  wrong,  and  that,  it 


[Codification  of  the  law  relating  to  bills  of  ex- 
change, cheques,  and  promissory  notes,  45  <ft 
46  Vict.  c.  61.  Acceptance,  ss.  39,  41-44, 
65-68.  Acceptor,  s.  54.  Alteration,  s.  64. 
Cancellation,  s.  63.  Cheques,  ss.  73-82.  Con- 
flict of  laws,  s.  72.  Consideration,  ss.  27-30. 
Damages,  s.  57.  Discharge,  ss.  59-64.  Dis- 
honour, ss.  42,  43,  47,  48,  57,  69.  Dividend 
warrants,  b.  95.  Drawer,  s.  54.  Form  and 
interpretation,  ss.  8-21.  Good  faith,  s.  90. 
Holder  :  rights,  s.  38  ;  duties,  ss.  39-52.  In- 
dorsement, ss.  32-35.  Indorsees  liability,  s. 
55.  Lost  instruments,  ss.  69,  70.  Negotia- 
tion, ss.  31-38.  Notice  of  dishonour,  ss.  48, 
69.  Noting,  s.  93.  Parties :  capacity  and 
authority  of,  ss.  22-26 ;  liabilities  of,  ss. 
53-58.  Payment  for  honour,  s.  68.  Pre- 
sentment for  acceptance,  ss.  39-43 ;  for  pay- 
ment, ss.  45-52.  Promissory  notes,  ss.  83-89. 
Protest,  ss.  51,  93,  94.  Repeal,  s.  96.  Scot- 
land, ss.  98,  100.  Sets,  bills  in,  b.  71.  Sig- 
nature, s.  91.    Time,  computation  of,  s.  92. J 


Acceptance. 

1. — Acceptance  in  blank:  filling  in  name  of 
drawer :  death  of  acceptor :  authority  to  com- 
plete]— A  person  to  whom  an  acceptance  blank 
as  to  drawer's  name  is  delivered  for  value  can 
complete  the  bill  by  filling  in  the  drawer's  name 
even  after  the  acceptor's  death.  Carter  v. 
White  (App.),  54  Law  J.  Bep.  Chano.  138 ;  Law 
Bep.  25  Ch.  D.  666. 

B.  gave  two  acceptances  to  W.,  to  whom  he 
was  indebted,  and  at  the  same  time  N.  deposited 
with  W.  certain  stock  as  a  collateral  security 
for  the  debt  due  to  him  from  B.  The  ac- 
ceptances deposited  by  B.  had  the  drawer's 
name  in  blank.  W.  never  filled  in  the  name  of 
the  drawer  or  presented  the  bills  for  payment, 
and  no  notice  of  non-payment  had  been  given 
to  N.  B.  died  insolvent :— Held,  that  the  con- 
duct of  W.  had  not  been  such  as  to  discharge 
N.  from  the  suretyship.    Ibid. 

Decision  of  Kay,  J.  (51  Law  J.  Bep.  Chano. 
465 ;  Law  Bep.  20  Ch.  D.  225),  affirmed.    Ibid. 


BILL  OF  EXCHANGE. 
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2.  Acceptance  in  blank :  marginal  figures : 
fraudulent  alteration:  negligence] — The  mar- 
ginal figures  are  not  an  essential  part  of  a  bill 
of  exchange.  A  person  who  gives  an  acceptance 
in  blank  holds  ont  the  person  he  entrusts  there- 
with as  having  authority  to  fill  in  the  bill  as  he 
pleases  within  the  limits  of  the  stamp ;  and  no 
alteration  (even  if  it  be  fraudulent  and  unau- 
thorised) of  the  marginal  figures  can  vitiate  the 
bill  as  a  bill  for  the  full  amount  inserted  in 
the  body  when  it  reaches  the  hands  of  a  holder 
for  value  who  is  unaware  that  the  marginal 
figures  have  been  improperly  altered.  Garrard 
v.  Lewis,  Law  Rep.  10  Q.B.  D.  30. 

Acceptor:  proof  in  bankruptcy  against  estate 
of.    See  Bankbuptct — Proof,  2. 

Directors    of   company:  personal  liability  of. 
See  Company — Director,  8. 

Accommodation  Bill. 

Proof  in  bankruptcy  by  holder  of.    See  Bank- 
ruptcy— Proof,  1. 

Action. 

Leave  to  defend.    See  Practice — Writ  of  Sum- 
mons, 5. 

Alteration  of  Bank-note. 
See  Bank  of  England,  2. 

.  Consideration. 

3. — Debt  in  prcesenti  payable  in  futurd] — 
Upon  a  dissolution  of  partnership  an  agreement 
was  entered  into  which  provided  that  the  defen- 
dant, one  of  the  partners,  should  pay  the  other 
partner  a  sum  of  2,0OOZ.  within  three  years  of 
the  date  of  the  agreement,  with  interest  on  the 
same,  or  on  the  instalments  thereof  for  the  time 
being  unpaid,  computed  from  the  date  of  the 
dissolution  of  partnership.  Subsequently  the 
defendant  gave  to  the  other  partner,  at  his  re- 
quest, a  promissory  note  payable  on  demand  for 
the  same  sum  and  bearing  the  same  interest. 
In  an  action  on  his  note  by  the  executrix  of  the 
payee, — Held,  on  appeal  from  the  Queen's  Bench 
Division  (52  Law  J.  Bep.  Q.B.  420),  that  the 
plaintiff  was  entitled  to  recover,  as  there  was 
good  consideration  for  the  promissory  note,  for 
that  where  there  is  a  debt  existing  in  prcesenti, 
but  payable  within  a  period  of  time  and  not  on 
a  fixed  day  in  futuro,  so  that  the  debtor  is 
entitled  to  pay  the  sum  owed  at  any  time  at  his 
option,  there  is  good  consideration  for  a  pro- 
missory note  payable  on  demand  given  by  the 
debtor  and  accepted  by  the  creditor  for  the 
amount  of  that  debt ;  and  that  such  a  case  falls 
within  the  principle  of  the  decision  of  the 
Exchequer  Chamber  in  Currie  v.  Misa  (44  Law 
J.  Bep.  Exch.  94).  Stott  v.  Fairlamb  (App.), 
63  Law  J.  Bep.  Q.B.  47. 

Held,  in  the  Queen's  Bench  Division,  that  a 
parol  agreement  contemporaneous  with  a  pro- 
missory note,  to  the  effect  that  the  note,  though 


on  the  face  of  it- payable  on  demand,  should  not 
be  enforced  for  three  years,  is  immaterial  and 
inoperative  to  contradict  the  terms  of  the  note. 
4. — Illegality :  compounding  felony]  —  The 
receipt  of  securities  by  a  creditor  from  his 
debtor,  where  the  debt  has  been  contracted 
under  circumstances  which  might  render  the 
debtor  liable  to  criminal  proceedings,  ib  not 
illegal  because  the  creditor  was  thereby  induced 
to  abstain  from  prosecuting — Ward  v.  Lloyd 
(7  Scott  N.  B.  499)  followed.  Williams  v. 
Bayley  (35  Law  J.  Bep.  Chanc.  717  ;  Law  Bep. 
1  H.  L.  200)  explained.  Semble,  per  Brett,  L.J., 
and  Cotton,  L.J.,  in  an  action  by  an  indorsee  of 
a  bill  of  exchange  against  an  acceptor  for  valu- 
able consideration,  it  is  no  defence  that  the  bill 
was  indorsed  by  the  drawer  to  the  plaintiff  in 
order  to  stifle  a  prosecution  for  felony.  Flower 
v.  Sadler  (App.),  Law  Bep.  10  Q.B.  D.  572. 

Illegal  consideration :  promissory  note  in  favour 
of  illegal  association.  See  Company— Regis- 
tration, 5. 

Indorsement. 

6.—  Foreign  indorsement :  conflict  of  laws] — 
A  bill  of  exchange  was  drawn  in  France  by  a 
Frenchman,  in  the  French  language,  but  in 
English  form,  upon  and  accepted  by  an  English 
company  in  London.  The  bill  was  indorsed  by 
the  drawer  in  France,  in  the  French  language, 
to  the  order  of  A.,  an  Englishman,  and  sent  to 
him  in  England: — Held,  that,  as  between  a 
subsequent  indorsee  and  the  acceptor,  the  bill 
must  be  treated  as  an  English  bill ;  and  that 
the  acceptor  could  not,  in  this  country,  dispute 
his  liability  on  the  ground  that  the  indorsement 
to  A.  was  informal  according  to  French  law.  In 
re  The  Marseilles  Extension  Railway  and  Land 
Company;  Smallpage's  Case,  55  Law  J.  Bep. 
Chanc  116 ;  Law  Bep.  30  Ch.  D.  598. 

6. — Liability  of  indorser]  —  The  plaintiffs 
having  supplied  goods  to  E.,  drew  two  bills  of 
exchange  upon  him  for  the  price.  E.  accepted 
the  bills,  and  the  plaintiffs  indorsed  them  to  the 
defendant,  who,  in  pursuance  of  a  verbal  agree- 
ment to  become  surety  for  E.  in  respect  of  the 
price  of  the  goods,  reindorsed  them  to  the  plain- 
tiffs, who,  as  indorsees  of  the  bills,  sued  the 
defendant:— Held  (affirming  the  judgment  of 
Bowen,  J.),  that  the  plaintiffs  could  set  up  the 
verbal  agreement  to  shew  that  the  defendant 
could  not  have  sued  them  as  prior  indorsers, 
and  that,  as  no  circuity  of  action  would  result, 
the  plaintiffs  were  entitled  to  maintain  their 
action.  Wilkinson  &  Co.  v.  Unwin  (App.),  50 
Law  J.  Bep.  Q.B.  338 ;  Law  Bep.  7  Q.B.  D.  636. 

7, — The  appellant  and  respondent,  being 
directors  of  a  company,  agreed,  in  consideration 
of  advances  by  a  bank  to  the  company,  to  be- 
come personally  liable  to  the  bank,  and  they 
indorsed  a  promissory  note  in  favour  of  the 
bank,  the  appellant  being  the  first  indorser. 
The  note  not  being  paid,  the  bank  recovered 
judgment  for  the  amount  due:— Held,  in  an 
action  by  the  respondent  against  the  appellant 
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"  en'  garantie,"  that  the  ordinary  role  as  to 
the  liability  of  indorsers  did  not  apply;  that 
the  Court  ought  to  look,  not  at  the  form,  but  at 
the  substance,,  of  the  transaction  between  the 
parties ;  and  that  the  appellant  and  the  respon- 
dent were  co-sureties  for  the  company.  Mac- 
donald  v.  Whitfield,  52  Law  J.  Bep.  P.C. 
70  ;  Law  Bep.  8  App.  Cas.  733. 

8. — Right  of  indorser  to  securities]  — The  in- 
dorser  of  a  bill  of  exchange  is  in  the  position  of 
a  surety  for  the  acceptor,  and,  as  such,  upon 
payment  to  a  discounter  of  the  amount  due  on 
the  bill  after  its  dishonour  by  the  acceptor,  is 
entitled  to  the  benefit  of  securities  of  the  ac- 
ceptor held  by  the  discounter  to  secure  the  bill. 
The  holder  of  the  bill  and  security  is  at  liberty 
to  deal  with  the  bill  without  prejudicing  his 
security  at  any  time  before  notice  of  dishonour. 
Quaare,  as  to  the  rights  of  a  stranger  to  the 
acceptors  who  has  given  such  security.  Duncan, 
Fox  <fe  Co.  v.  The  North  and  South  Wales  Bank 
(H.L.),  50  Law  J.  Bep.  Chanc.  355 ;  Law  Bep. 
o  App.  Cas.  1. 

Guaranty  for  payment  of  bills  in  place  of  in- 
dorsement creates  same  liability  as  indorse- 
ment.   See  Bankruptcy — Proof,  1. 

Specific  Appropriation  of  Securities  to  meet  Bills. 

9. — Bankruptcy  of  acceptor  and  drawer: 
destination  of  the  covering  securities :  rule  in 
Ex  parte  Waring]  — Where  several  acceptances 
have  been  given  under  a  letter  of  credit,  and,  on 
both  drawer  and  acceptor  becoming  bankrupt, 
securities  by  way  of  cover  are  still  unrealised  in 
the  hands  of  the  acceptor  which  by  the  letter  of 
credit  and  the  course  of  dealing  were  specifically 
applicable  to  cover  certain  of  the  acceptances, 
the  proceeds  of  the  securities  are,  under  the  rule 
in  Ex  parte  Waring  (19  Yes.  345),  applicable  in 
payment  of  the  holders  of  the  acceptances  to 
which  they  were  so  specifically  applied,  and  not 
in  payment  rateably  of  the  holders  of  all  the 
acceptances.  Ex  parte  Dever ;  in  re  Suse  and 
Sibeth  (App),  54  Law  J.  Bep.  Q.B.  390;  Law 
Bep.  14  Q.B.  D.  611. 

The  rule  in  Ex  parte  Waring  is  not  excluded 
by  the  fact  that  the  acceptor  down  to  the  time 
of  his  bankruptcy  was  entitled  to  realise  the 
securities  at  discretion,  crediting  interest  to  his 
correspondent,  so  long  as  at  the  time  of  the 
bankruptcy  they  were  not  realised.    Ibid. 

Evidence  that  of  two  members  of  a  firm 
abroad  one  was  lunatic  and  out  of  the  foreign 
jurisdiction,  and  that  the  estate  of  the  firm  was 
being  administered  in  the  bankruptcy  of  the 
other,  admitted  as  proof  of  the  bankruptcy  of 
the  firm.    Ibid. 

10.— General  course  of  business]  —  T.,  a 
Swedish  merchant,  waB  in  the  habit  of  drawing 
accommodation  bills  upon  N.,  who  carried  on 
business  in  London,  and  of  sending  remittances 
from  time  to  time  to  N.  in  order  to  enable  him 
to  meet  the  bills  when  due.  The  remittances 
were  carried  by  N.  to  the  credit  of  a  general 
account  between  himself  and  T.,  in  which  T.  was 


credited  with  interest  upon  the  balance  due  to 
him.  One  of  the  accommodation  bills  for  4502. 
was  to  fall  due  on  the  21st  of  July,  1883  ;  and 
on  the  13th  of  July  T.  forwarded  to  N,a  draft  at 
sight  for  4502.,  with  a  letter,  in  which  he  said, 
referring  to  the  draft,  "  which  please  encash  to 
my  credit."  On  the  17th  of  July  N.  cashed  the 
draft,  and  on  the  20th  he  stopped  payment,  and 
_  T.  had  to  pay  the  bill  which  fell  due  on  the 
21st :— Held,  that,  having  regard  to  the  general 
course  of  dealing  between  the  parties,  there  had 
been  no  specific  appropriation  of  the  draft  to 
meet  the  particular  acceptance  falling  due  on 
the  21st  of  July,  and  that,  as  the  draft  was  no 
longer  in  specie  at  the  date  of  the  failure  of  N., 
T.  was  not  entitled  to  payment  of  the  450Z.  from 
the  trustee  in  N.'s  liquidation,  but  only  to  prove 
for  that  amount.  Ex  p%rte  Broad ;  in  re  Neck 
(App.),  54  Law  J.  Bep.  Q.B.  79;  Law  Bep. 
13  Q.B.  D.  740. 

In  re  The  Gothenburg  Commercial  Company 
(29  W.B.  358)  followed.    Ibid. 

11. — Principal  and  agent:  counterfoil  refer- 
ring to  particular  shipment] — J.  carried  on 
business  at  Liverpool  as  S.  J.  &  Co.,  and  at 
Pernambuco,  in  partnership  with  the  defendant 
C,  as  J.  P.  &  Co.  B.  was  employed  by  both 
firms  as  their  agent  in  New  York.  The  Pernam- 
buco firm,  upon  receipt  of  orders  from  customers 
in  Brazil,  instructed  the  Liverpool  firm,  who 
instructed  B.  to  purchase  the  goods,  which  he 
did,  and  consigned  them  and  the  bills  of  lading 
to  the  Pernambuco  firm.  To  provide  money  to 
pay  for  the  goods  B.  drew  bills  on  the  Liverpool 
firm,  and  sold  them  in  New  Tork.  Attached  to 
each  bill  was  a  counterfoil  headed  "  Advice  of 
draft,"  containing  a  memorandum  of  the  date 
and  amount  of  the  bill,  B.'s  name,  with  the 
words  "Against  shipments  per  SS.,"  and 
"  Please  protect  the  draft  as  advised  above." 
The  Liverpool  firm,  on  presentation  of  these 
bills  for  acceptance,  tore  off  the  counterfoil  and 
retained  it  in  their  possession.  The  plaintiffs 
were  holders  for  value  of  three  of  such  bills, 
and  which  were  dishonoured : — Held  (affirming 
Bacon,  V.C.,  53  Law  J.  Bep.  Chanc.  1134 ;  Law 
Bep.  26  Ch.  D.  755),  that  the  plaintiffs  had  not 
by  reason  of  the  advice  of  draft  and  the  memo- 
randum on  the  counterfoil  any  lien  on  the 
goods  or  any  right  to  have  the  goods  mentioned 
in  the  memorandum  specifically  appropriated  to 
taking  up  the  bills  which  were  drawn  against 
those  goods.  Phelps,  Stokes  d  Co.  v.  Comber 
(App.),  54  Law  J.  Bep.  Chanc.  1017  ;  Law  Bep. 
29  Ch.  D.  813. 

Frith  v.  Forbes  (4  De  Gex,  F.  &  J.  409; 
32  Law  J.  Bep.  Chanc.  10)  discussed  and  distin- 
guished.   Ibid. 

Whether  an  unpaid  vendor  can  effectually 
stop  in  transitu  by  giving  notice  not  to  the  ship- 
owner or  captain  but  to  the  consignee,  quaere. 
Ibid. 

12. — Shipments  :  letter  of  advice]  —A.  pur- 
chased on  the  5th  of  August  from  B.  a  bill  of 
exchange  drawn  upon  K.  for  2,5002.  On  the  face 
of  the  bill  was  a  direction  to  "  charge  the  same 
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on  account  of  cheese  per  Britannic  and  lard  per 
Greece  as  advised."  B.  on  the  same  day  wrote 
a  letter  of  advice  to  K.,  enclosing  bills  of  lading 
of  the  cheese  and  lard,  and  informing  him  that 
"  as  against  these  we  value  on  you  for  2,5002. 
favour  A."  This  bill  was  so  drawn  in  accord- 
ance with  the  course  of  dealing  between  B.  and 
K.  B.  suspended  payment,  and  E.  refused  to 
accept  the  bills ;  but  on  the  arrival  of  the  con- 
signments, E.  took  possession  of  and  sold  them, 
and  claimed  to  retain  out  of  the  proceeds  of  sale 
a  balance  due  to  him  from  B.  on  the  general 
account  between  him  and  B.  A.  brought  an 
action  against  E.  and  the  trustee  in  bankruptcy 
of  B.,  claiming  a  declaration  that  he  was  en- 
titled to  a  charge  on  the  consignments  and  the 
proceeds  of  sale  thereof  for  the  amount  of  the 
bill: — Held  (affirming  Chitty,  J.),  that  A.  was 
not  entitled  to  the  charges  claimed,  either  on 
the  ground  (a)  that  the  bill  of  exchange  by  its 
form  operated  as  an  equitable  assignment,  or 

!6)  that,  on  the  authority  of  Frith  v.  Forbes 
4  Be  Gex,  F.  &  J.  409  ;  32  Law  J.  Bep.  Chanc. 
10),  the  letter  of  advice  constituted  a  specific 
appropriation  in  favour  of  B.,  the  benefit  of 
which  was  by  the  bill  of  exchange  transferred  to 
A.  Brown,  Shipley  &  Co,  v.  Rough  (App.),  54 
Law  J.  Bep.  Chanc.  1024;  Law  Bep.  29  Ch. 
D.848. 

Scotch  bankruptcy :  rule  in  Ex  parte  Waring  not 
applicable:  the  soundness  of  the  rule  con- 
sidered. See  Scotch  Law— Bill  of  Exchange,  2. 

Stoppage  of  bank:  head  bank  and  branches: 
transactions  before  notice  of  stoppage.  See 
Company — Winding-up,  48. 

BILL  OF  LADING. 
See  Ship— Bill  of  Lading. 

BILL  OF  SALE. 
After-acquired  Property. 
Consideration. 
Construction  and  Effect. 
Formalities  attending  Execution. 

Affidavit* 

Attestation* 
Possession. 
Registration. 
Validity. 


[Amendment  of  the  law  relating  to  bills  of  sale, 
45  <ft  46  Vict.  o.  43.  Affidavit  of  registration, 
s.  11.  After-acquired  property  not  to  be 
affected  by  bill  of  sale,  s.  5.  Attestation,  s.  10. 
Bill  of  sale  under  30?.  to  be  void,  s.  12.  Chat- 
tels not  to  be  removed  or  sold,  s.  13.  Deben- 
tures to  which  Act  does  not  apply,  s.  17.  Fix- 
tures :  exception  as  to,  s.  6.  Form  of  bill  of 
sale,  s.  9.  Growing  crops,  s.  6.  Inspection 
of  registered  bills  of  sale,  s.  16.    Local  regis- 


tration of  contents  of  bill  of  sale,  s.  11.  Rates  : 
bill  of  sale  not  to  protect  chattels  against 
poor  and  parochial  rates,  s.  14.  Registration, 
s.  8.  Repeal  of  ss.  8  and  20  of  Bills  of  Sale 
Act,  1878,  s.  15.  Schedule  of  property  to  be 
attached,  s.  4.  Seizure,  power  of,  to  avoid 
bill  of  sale  except  in  certain  events,  s.  7.] 

[Amendment  of  the  law  relating  to  bills  of  sale 
in  Ireland,  46  &  47  Vict.  c.  7.J 

[Rules  as  to  local  registration  of  bills  of  sale. 
See  52  Law  J.  Rep.  Chanc.  ad  init.] 


Act  of  Bankruptcy. 
See  Bankruptcy. — Act  of  Bankruptcy,  1-3. 

After-acquired  Property. 

1.' — Bankruptcy :  order  of  discharge]  —  An 
assignment  for  value  of  property  not  existing  at 
the  time,  although  absolute  in  form,  amounts  in 
equity,  as  well  as  at  law,  merely  to  a  contract  to 
assign,  for  the  breach  of  which  the  party  entering 
into  the  contract  will  incur  liability ;  and  if  he 
becomes  bankrupt,  that  liability  is  a  debt  prov- 
able in  his  bankruptcy,  from  which  he  will  be  re- 
leased by  his  order  of  discharge.  Collyer  v.  Isaacs 
(App.),  51  Law  J.  Rep.  Chanc.  14  ;  Law  Rep.  19 
Ch.  D.  342. 

So  where  A.,  by  bill  of  sale,  assigned  the  chattels 
which  then  were  and  should  at  any  time  after- 
wards be  brought  upon  his  premises,  and  sub- 
sequently became  bankrupt,  and  afterwards  ob- 
tained his  discharge, — Held  (reversing  the  deci- 
sion of  Hall,  V.C.,  50  Law  J.  Rep.  Chanc.  707), 
that  the  grantee  of  the  bill  of  sale  had  no  right 
to  seize  under  his  security  chattels  which  the 
grantor  had  after  his  discharge  brought  on  the 
premises.    Ibid. 

Quaere,  whether  the  same  rule  would  apply  to  a 
definite  contract  for  settlement  of  a  specific  pro- 
perty non-existing  at  the  time.    Ibid. 

2. — Charge  of  all  personalty] — A  written  in- 
strument charging  "  all  the  present  and  future 
personalty  "  of  the  debtor, — Held,  to  charge  all 
the  personal  property  belonging  to  the  debtor  at 
the  date  of  the  instrument,  but  not  after-acquired 
property.  Holroyd  v.  Marshall  (10  H.L.  Cas.  191) 
distinguished.  In  re  Count  D'Epineuil ;  Tad- 
man  v.  D'Epineuil,  Law  Rep.  20  Ch.  D.  758. 

8. — Equitable  title] — A  bill  of  sale  assigning 
property  to  be  afterwards  acquired  confers  only 
an  equitable  title  on  the  grantee,  who  cannot,  by 
taking  possession  under  the  bill  of  Bale,  oust  a 
legal  title  which  has  been  acquired  without 
notice  of  the  bill  of  sale  and  before  possession 
has  been  taken  by  the  grantee.  Hallos  v.  Robin- 
son (App.),  54  Law  J.  Rep.  Q3.  864. 

4. — Equitable  title] — A  pledgee  of  goods,  whioh 
are  subject  to  an  assignment  as  after-acquired 
property  under  a  bill  of  sale,  who  has  no  notice 
of  the  bill  of  sale,  has  a  good  title  against  the 
bill  of  sale  holder.  Joseph  v.  Lyons  (App.),  64 
Law  J.  Rep.  Q.B.  1 ;  Law  Rep.  15  Q3.  D.  280. 
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A  bill  of  sale'assigning'property  to  be  afterwards 
acquired  confers  only  an  equitable  title  on  the 
grantee,  which  gives  way  to  a  legal  title  acquired 
without  notice  of  the  bill  of  sale.    Ibid. 

Bill  of  sale  including  after-acquired  property 
not  necessarily  void  as  act  of  bankruptcy.  See 
Bankruptcy— Act  of  Bankruptcy,  1. 

Affidavit  on  Registration. 
See  infra,  23-30. 

Consideration.  • 
Statement  of. 

6. — Advance  with  immediate  repayment] — 
The  plaintiff  applied  to  the  defendant  for  a  loan 
of  152.,  offering  as  security  a  bill  of  sale  on  his 
furniture.  The  defendant  pointed  out  that  by 
section  12  of  the  Bills  of  Sale  Act,  1882,  the  bill 
of  sale  would  be  void  if  given  for  a  consideration 
under  302.,  and  proposed  to  lend  that  amount, 
with  a  stipulation  that  152.  should  be  repaid  on 
demand  and  152.  by  instalments.  The  plaintiff 
agreed  to  the  terms  of  the  loan,  and,  on  the 
execution  of  a  bill  of  sale  in  accordance  there- 
with, received  the  sum  of  302.  Immediately  after . 
the  plaintiff  had  received  the  302.  the  defendant, 
at  the  suggestion  of  the  plaintiff,  demanded  re- 
payment of  the  152.,  which  the  plaintiff  accord- 
ingly then  paid  : — Held,  in  the  absence  of  evi- 
dence that  the  transaction  was  a  sham,  that  the 
bill  of  sale  was  valid.  Davis  v.  Usher,  53  Law 
J.  Bep.  Q.B.  422  ;  Law  Bep.  12  Q.B.  D.  490. 

6. — Deduction  of  bill  of  costs  of  solicitor  act- 
ing for  both  parties] — A  bill  of  sale  in  its  opera- 
tive part  was  stated  to  be  given  "  in  considera- 
tion of  the  sum  of  102.  now  paid  by  H.  to  C."  In  the 
preparation  of  the  bill  of  sale  D.  acted  as  solicitor 
for  both  H.  and  C,  and  on  the  execution  of  the  deed 
retained,  with  C.'s  consent,  92.  out  of  the  102.  in 
payment  of  his  bill  of  costs  in  the  matter,  and 
only  handed  C.  the  balance  of  12. : — Held,  that, 
under  the  circumstances,  the  consideration  was 
truly  stated  in  the  deed  so  as  to  satisfy  section  8 
of  the  Bills  of  Sale  Act,  1878,  for  that,  on  the 
execution  of  the  deed,  D.  no  longer  held  the 
money  as  agent  for  H.,  or  had  any  duty  to  per- 
form towards  him,  but  held  the  money  as  C.'s 
agent,  and  could,  with  C.'s  consent,  retain  the 
amount  of  his  bill  of  costs.  Ex  parte  Firth  (see 
No.  10  infra)  distinguished.  In  re  Cann;  ez 
parte  Hunt  &  Co.,  Law  Bep.  13  Q.B.  D.  36. 

7. — Deduction  of  expenses] — In  a  bill  of  sale 
executed  on  the  23rd  of  March,  the  consideration 
was  stated  to  be  502.,  paid  at  or  immediately  be- 
fore the  execution  thereof.  Only  212. 10s.  was 
actually  paid  to  the  grantor,  252.  being  retained 
in  pursuance  of  an  agreement  to  meet  the  rent 
for  the  grantor's  house  due  on  the  25th  of 
March,  and  32. 10s.  to  pay  the  grantee's  costs  of 
registration  and  preparation  of  the  bill  of  sale. 
The  rent  was  actually  paid  on  the  30th  of  March : 
— Held  (reversing  the  decision  of  Bacon,  C.J.), 
that  the  bill  of  sale  was  void  as  against  the 


trustee  in  the  grantor's  liquidation,  on  the 
ground  that  the  consideration  was  not  truly 
stated  so  as  to  satisfy  the  8th  section  of  the  Bills 
of  Sale  Act,  1878.  In  re  Spindler ;  ex  parte 
Rolph  (App.),  51  Law  J.  Bep.  Chanc.  88 ;  Law 
Bep.  19  Ch.  D.  98. 

8.— In  a  bill  of  sale  the  consideration  was 
stated  to  be  "  7002.,  now  in  hand,  paid."  On 
the  making  of  the  bill  of  sale  the  grantee  gave 
the  grantor  two  cheques  amounting  to  7002.,  and, 
under  a  previous  arrangement  between  them,  the 
cheques  were  cashed,  and  out  of  the  proceeds 
the  sum  of  72.  10s.  cash,  together  with  a  promis- 
sory note  for  102.,  was  paid  to  the  grantee  for 
"  commission  on  the  loan  and  expenses  "  : — Held 
(affirming  the  judgment  of  the  Queen's  Bench 
Division),  that  the  consideration  was  not  truly 
stated  so  as  to  satisfy  section  8  of  the  Bills  of 
Sale  Act,  1878.  Hamilton  v.  Chaine;  Morgan, 
claimant  (App.),  50  Law  J.  Bep.  QJ3.  456 ;  Law 
Bep.  7  Q.B.  D.  819. 

0. — In  a  bill  of  sale  the  consideration  was 
stated  as  5602.,  paid  to  the  grantor.  In  fact, 
only  5002.  was  actually  paid,  402.  being  retained 
by  the  grantee,  who  was  the  grantor's  solicitor, 
to  pay  for  the  costs  of  preparing  the  deed  and 
other  costs  owing  to  the  grantee  from  the  grantor, 
but  for  which  the  grantee  had  not  delivered  a 
bill,  and  202.  being  paid  by  the  grantee  to  the 
auctioneer  who  valued  the  chattels  comprised  in 
the  bill  of  sale :— Held  (reversing  the  decision  of 
Bacon,  C.J.),  that  the  consideration  was  truly 
stated  within  the  meaning  of  section  8  of  the 
Bills  of  Sale  Act.  Ex  parte  Challinor ;  in  re 
Rogers  (App.),  51  Law  J.  Bep.  Chanc.  476» ;  Law 
Bep.  16  Ch.  D.  260. 

The  bill  of  sale  contained  an  inaccurate  recital 
of  the  amount  due  on  a  former  mortgage,  the 
bill  of  sale  being  given  to  secure  the  amount  due 
on  that  mortgage  as  well  as  the  5602. : — Held, 
that  that  error  was  not  sufficient  to  avoid  the 
bill  of  sale.    Ibid. 

10. — In  a  bill  of  sale  to  secure  602.  the  con- 
sideration was  stated  to  be  "  402.,  now  lent  and 
paid  by  the  mortgagee  to  the  mortgagors,"  a  sum 
of  202.  being  mentioned  in  the  deed  as  charged 
for  interest  and  expenses  generally.  Only  382. 10s. 
was  actually  paid  to  the  mortgagor,  the  sum  of 
12.  10s.  being  retained  for  expenses  attending 
the  execution  of  the  deed : — Held  (reversing  the 
decision  of  Bacon,  C.J.),  that  the  consideration 
was  not  truly  stated  within  the  meaning  of  the 
8th  section  of  the  Bills  of  Sale  Act,  1878.  Ex 
parte  Firth;  in  re  Coivbum  (App.),  61  Law  J. 
Bep.  Chanc.  473  ;  Law  Bep.  19  Ch.  D.  419. 

Ex  parte  The  National  Mercantile  Bank ;  in 
re  Haynes  (49  Law  J.  Bep.  Bankr.  62  ;  Law  Bep. 
15  Ch.  D.  42)  and  Ex  parte  Challinor;  in  re 
Rogers  (see  last  case)  distinguished  and  ex- 
plained.   Ibid. 

11. — Explanation  or  correction  by  receipt] — 
A  bill  of  sale,  duly  attested  and  registered,  pur- 
ported to  be  executed  in  consideration  of  a  sum 
of  1202.  advanced  by  the  grantees  to  the  grantor. 
In  fact,  only  902.  was  advanced,  the  balance  being 
retained  to  pay  for  the  interest  on  the  sum  ad- 
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vanced  and  the,  expenses  connected  with  the 
advance.  A  receipt  for  90Z.  signed  by  the  grantor 
on  the  deed  immediately  below  the  attestation 
clause  stated  that  that  sum,  "  together  with  the 
agreed  sum  of  302.  for  interest  and  expenses, 
makes  the  sum  of  120Z.,  being  the  consideration 
money  within  expressed  to  be  paid  to  me"  : — 
Held,  that  the  receipt  formed  no  part  of  the  deed, 
and  could  not  be  read  so  as  to  contradict  the 
statement  in  the  bill  of  sale,  and  that  the  bill  of 
sale  not  containing  in  itself  a  statement  of  the 
true  consideration,  was  void  as  against  the  trus- 
tee in  liquidation  of  the  grantor.  Ex  parte  The 
Charing  Cross  Advance  and  Deposit  Bank ;  in 
re  Parker  (App.),  50  Law  J.  Rep.  Chanc.  157 ; 
Law  Bep.  16  Ch.  D.  35. 

Ex  parte  The  National  Mercantile  Bank ;  in 
re  Haynes  (49  Law  J.  Bep.  Bankr.  62 ;  Law  Bep. 
15  Gh.  D.  42)  distinguished.     Ibid. 

12. — Past  payment] — A  bill  of  sale  recited 
that  the  plaintiffs  had  agreed  to  lend  to  the 
grantor  a  sum  of  money ;  that  he  was  already 
indebted  to  them  in  certain  other  sums ;  and 
that  it  had  been  agreed  that  he  should  execute 
the  bill  of  sale  as  a  security  for  the  first-named 
sum.  The  bill  of  sale  then  witnessed  that  in 
pursuance  of  the  agreement,  and  in  consideration 
of  the  sum  then  paid  by  the  plaintiffs  to  the 
grantor,  the  receipt  of  which  he  admitted,  he 
assigned  the  goods  therein  mentioned  to  the 
plaintiffs.  The  receipt  indorsed  on  the  bill  of 
sale  acknowledged  that  the  grantor  had  received 
the  sum  therein  mentioned.  The  evidence  shewed 
that  this  sum  was  the  balance  due  on  advances 
made  by  the  plaintiffs  to  the  grantor  during 
several  years,  and  that  no  money  passed  at  the 
time  of  the  giving  of  this  bill  of  sale :— Held  (by 
the  Court  of  Appeal),  that  the  bill  of  sale  truly 
set  forth  the  consideration  for  which  it  was  given, 
and  satisfied  the  requirements  of  the  Bills  of 
Sale  Act,  1878  (41  &  42  Vict.  c.  31),  s.  8.  The 
Credit  Company  v.  Pott  (App.),  50  Law  J.  Bep. 
Q.B.  106  ;  Law  Bep.  6  Q.B.  D.  295. 

13. — A  bill  of  sale  was  expressed  to  be  "  in 
consideration  of  the  payment  of  81?.  18s.  by  the 
grantee  to  the  grantor,  and  in  further  considera- 
tion of  the  payment  of  162.  3s,  by  the  grantee  to 
the  sheriff  of  Surrey  for  and  at  the  request  of 
the  grantor."  The  former  sum  was  a  past  pay- 
ment and  the  latter  sum  was  a  present  payment 
made  in  discharging  an  execution  levied  on  the 
goods  of  the  grantor : — Held,  a  sufficient  setting 
forth  of  the  consideration  within  section  8  of  the 
Bills  of  Sale  Act,  1878.  Carrard  v.  Meek,  50 
Law  J.  Bep.  Q.B.  187. 

14. — The  consideration  for  a  bill  of  sale  was 
stated  to  be  "  2,000Z.  to  the  mortgagor  paid  by 
the  mortgagee  immediately  before  the  execution 
of  these  presents."  The  grantor  owed  the  grantee 
2,000Z.,  the  balance  of  2,5002.  purchase-money 
for  a  leasehold  brewery.  He  had  paid  him  5001. 
in  cash,  and  had  given  him  the  bill  of  sale  for 
the  balance,  and  this  was  accepted  by  the  grantee 
in  payment : — Held,  that  the  consideration  was 
truly  stated  in  the  deed.  Ex  parte  Bolland ;  in 
Digest,  1881.1885. 


re  Roper  (App.),  52  Law  J.  Bep.  Chanc.  113 ; 
Law  Bep.  21  Ch.  D.  543. 

15.— Previous  bill  of  sale :  omission  of  refer- 
ence to] — On  the  12th  of  February  a  bill  of  sale 
was  executed  to  secure  an  actual  advance  in  cash 
of  1,500Z.  After  itB  execution  it  was  discovered 
that  it  contained  some  clauses  which  made  it 
void  under  the  Bills  of  Sale  Acts.  It  was  there- 
upon cancelled,  and  a  new  bill  of  sale  was,  on 
the  16th  of  February,  executed  in  substitution 
for  the  first,  and  was  registered  on  the  18th  of 
February.  The  second  deed  contained  nothing 
to  shew  that  it  was  given  in  place  of  a  prior  bill 
of  sale,  but  it  purported  to  be  given  "  in  con- 
sideration of  1,5002.  now  paid  "  by  the  grantee 
to  the  grantor: — Held,  that  the  consideration 
was  truly  stated,  and  that  it  was  not  necessary 
to  state  the  whole  history  of  the  transaction.  Ex 
parte  Allam ;  in  re  Munday,  Law  Bep.  14  Q3. 
D.43. 

16. — Statement  sufficient  where  substantially 
accurate]— It  the  statement  of  the  consideration 
for  a  bill  of  sale  is  substantially  accurate — that 
is,  if  it  states  the  true  legal  effect  or  the  true 
business  effect  of  the  transaction — it  will  satisfy 
the  requirements  of  section  8  of  the  Bills  of  Sale 
Act,  1878.  Ex  parte  Johnson ;  in  re  Chapman 
(App.),  53  Law  J.  Bep.  Chanc.  762 ;  Law  Bep.  26 
Ch.  D.  338. 

Bonus,  additional,  in  respect  of  agreement  not 
to  register,  held  not  a  part  of  consideration. 
See  infra,  No.  86. 

Construction  and  Effect. 

17. — Absolute  bill  of  sale :  bankruptcy:  order 
and  disposition] — Section  15  of  the  Bills  of  Sale 
Act,  1882,  is  qualified  by  section  3  of  the  same 
Act ;  so  that  section  20  of  the  Act  of  1878  is  not 
repealed  as  to  absolute  bills  of  sale.  Swift  v. 
Pannell,  53  Law  J.  Bep.  Chanc.  341 ;  Law  Bep. 
24  Ch.  D.  210. 

18. — Property  in  goods  assigned:  power  of 
grantee  to  seize  goods  removed  from  grantor's 
premises] — By  the  provisions  of  a  bill  of  sale 
assigning  to  the  plaintiff  all  the  goods  and  chat- 
tels on  the  grantor's  premises,  the  latter  and  his 
assigns  were  to  be  allowed  to  hold  and  possess 
the  said  goods,  so  long  as  no  default  in  payment 
was  made,  nor  any  act  occasioning  the  proviso 
for  entry  to  be  put  in  force  by  the  grantee  was 
done  by  the  grantor  or  his  assigns.  The  grantee 
had  the  power  of  entry  on  to  the  grantor's  pre- 
mises and  of  taking  possession  of  the  goods  in 
the  event  of  the  grantor  making  default  in  pay- 
ment, or  in  the  event  of  the  grantor  removing  the 
goods  before  the  money  secured  by  the  bill  of  sale 
should  be  fully  paid.  While  part  of  the  money 
remained  unpaid  the  grantee  sold  some  of  the 
goods  to  the  defendant,  and  delivered  them  to 
him  off  the  premises : — Held,  in  an  action  for 
conversion  of  the  grantee's  goods,  that  the  gran- 
tor could  not  give  to  the  defendant  any  valid 
title  to  the  goods,  the  general  property  in  which 
had  been  conveyed  to  the  grantee,  and  that  the 
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latter  was'  entitled  to  demand  them  wherever 
they  might  be.  Payne  v.  Fern,  50  Law  J.  Rep. 
Q.B.  446 ;  Law  Bep.  6  Q.B.  D.  620. 

19. — Seizure  of  goods :  relief  against :  M  rea* 
sonable  excuse  "  for  non-production  of  receipt 
for  rent]— The  Bills  of  Sale  Act,  1878,  Amend- 
ment Act,  1882,  section  7,  applies  to  goods  seized 
after  the  date  of  the  commencement  of  the  Act 
under  a  bill  of  sale  executed  and  registered  before 
such  date.  Where  the  grantor  of  a  bill  of  sale 
did  not,  upon  demand  in  writing  by  the  grantee, 
produce  a  receipt  for  rent  which  had  only  become 
due  a  few  days,  and  of  which  it  appeared  the 
landlord  had  not  yet  required  payment : — Held, 
that  the  grantor  had  not  "  without  reasonable 
excuse"  failed  to  produce  his  last  receipt  for 
rent,  within  the  meaning  of  the  4th  sub-section 
of  section  7  of  the  Bills  of  Sale  Act,  1878, 
Amendment  Act,  1882.  Where,  after  goods  had 
been  seized  under  a  bill  of  sale  for  default  in 
payment  of  instalments  due  thereunder,  the 
grantor  offered  to  pay  the  amount  due,  but  the 
grantee  refused  to  receive  the  same, — Held,  that 
the  Court  had  power,  under  the  above  section, 
to  make  an  order  restraining  the  grantee  from 
selling  the  goods  on  condition  that  the  grantor 
paid  the  amount  due.  Ex  parte  Cotton,  Law 
Bep.  11  Q.B.  D.  301. 

20. — Surrender :  validity  of,  as  affecting  as- 
signee  under  a  bill  of  sale  :  growing  crops] — B., 
the  tenant  from  year  to  year  of  a  farm  of  the 
defendant,  assigned  by  bill  of  sale  to  the  plaintiff 
all  his  property  upon  the  farm,  together  with  all 
growing  and  all  other  crops  which  at  any  time 
thereafter  should  be  in  or  about  the  same  or  any 
other  premises  of  his.  On  the  25th  of  April,  after 
the  execution  of  this  bill  of  sale,  the  defendant 
distrained  for  rent,  and  while  in  possession  under 
that  distress,  he,  having  no  knowledge  of  the  bill 
of  sale,  agreed  with  B.  that  he  would  forego  all 
claim  for  rent,  that  B.  should  surrender  the  farm 
to  him,  and  that  the  tenancy  should  be  deter- 
mined as  from  the  24th  of  June  next  ensuing. 
In  May,  B.  having  made  default  in  payment  of 
the  instalments  under  the  bill  of  sale,  the  plain- 
tiff took  an  inventory  of  the  goods  on  the  farm, 
and  put  locks  on  the  gates  of  the  fields  in  which 
the  crops  were  growing.  The  defendant  then 
informed  the  plaintiff  of  the  agreement  between 
himself  and  B. ;  whereon  the  plaintiff  removed 
the  locks,  and  shortly  after  gave  the  defendant 
notice  of  the  assignment  to  him  by  the  bill  of 
sale  of  the  crops.  The  defendant  attended  to  the 
cultivation  of  the  orops,  took  possession  of  the 
farm  on  the  24th  of  June,  and  reaped  and  sold 
the  crops  as  they  came  to  maturity.  In  an  ac- 
tion of  trover  and  for  the  conversion  of  the  crops, 
— Held,  that  although  the  plaintiff  was  in  equity 
entitled  to  relief,  yet  an  action  of  trover  could 
not  be  maintained ;  that  the  surrender  by  the 
tenant  to  the  landlord  was  a  valid  surrender  at 
law,  but  that  it  could  not  affect  prejudicially  the 
equitable  rights  of  the  plaintiff  as  assignee  of 
the  orops ;  that  if  there  could  be  no  valid  sur- 
render as  against  the  plaintiff,  and  if  the  tenant 
must  still  be  considered  with  regard  to  the  plain- 


tiff to  be  in  possession,  so  that  the  plaintiff  could 
olaim  to  be  by  the  assignment  in  the  same  posi- 
tion as  the  tenant,  then  the  plaintiff,  although 
entitled  to  the  value  of  the  orops  when  sold,  was 
also  liable  to  pay  the  rent  of  the  farm  and  the 
expenses  of  cultivating  and  harvesting  the  crops ; 
and  that  as  the  balance  on  a  settlement  of  account 
was  in  favour  of  the  defendant,  judgment  must, 
in  the  circumstances  of  the  case,  be  entered  for 
the  defendant.  Clements  v.  Matthews  (App.),  52 
Law  J.  Rep.  Q.B.  772 ;  Law  Rep.  11  Q.B.  D.  808. 

21. —  Unregistered  bill  of  sale :  extent  of  avoid- 
ance  of,  as  against  execution  creditor] — The  taking 
in  execution  of  goods  comprised  in  an  unregistered 
bill  of  sale  does  not,  under  section  8  of  the  Act  of 
1878,  avoid  the  bill  of  sale  altogether,  but  only 
to  the  extent  necessary  to  let  in  the  claim  of  the 
execution  creditor :  consequently,  where,  by  the 
doctrine  of  relation  back  of  the  title  of  the  trus- 
tee in  bankruptcy,  an  execution  is  avoided,  the 
execution  being  swept  away  as  if  it  never  existed, 
the  title  of  the  holder  of  the  unregistered  bill  of 
sale,  which  but  for  the  execution  would  have 
been  good  as  against  the  trustee,  continues  good 
as  against  him.  In  re  Toomer  ;  ex  parte  Blai- 
berg  (App.),  52  Law  J.  Rep.  Chanc.  461 ;  Law 
Rep.  28  Gh.  D.  254. 

Richard  v.  James  (36  Law  J.  Rep.  Q.B.  116 ; 
Law  Rep.  2  Q.B.  285)  distinguished.    Ibid. 

22. — Unregistered  bill  of  sale :  sale  out  and 
out  under  power  of  sale]  — A  bill  of  sale  of  house- 
hold furniture  was  granted  in  1873  to  the  re- 
spondents, and  duly  registered,  but  the  registra- 
tion was  not  renewed.  The  debtor  remained  in 
possession  of  the  goods.  In  1883,  after  an  action 
had  been  commenced  by  the  appellants  against 
the  debtor,  the  respondents,  with  a  view  to  pro- 
tecting the  goods  from  seizure  in  execution,  sold 
the  goods  to  the  debtor's  son,  who  executed  to 
them  a  new  bill  of  sale  as  security  for  the  pur- 
chase-money, 2502.  This  bill  was  registered 
under  the  Bills  of  Sale  Act,  1882.  The  appel- 
lants obtained  judgment  against  the  debtor  and 
levied  execution  on  the  goods,  whereupon  the 
respondents  claimed  the  property,  and  the  sheriff 
interpleaded.  On  the  trial  of  an  interpleader 
issue  the  jury  found  that  the  transactions  be- 
tween the  respondents  and  the  debtor's  son  were 
bona  fide :— Held,  that  the  Bills  of  Sale  Acts, 
1878  and  1882,  never  applied  to  the  bill  of  sale 
of  1873 ;  that  under  the  Acts  of  1864  and  1866 
it  was,  though  unregistered,  valid  as  against  the 
grantor ;  and  that  the  exeroise  of  the  power  of 
sale  at  a  time  when  there  was  no  execution  cre- 
ditor or  other  person  entitled  to  the  property  as 
against  the  respondents  put  an  end  to  the  hill, 
and  conferred  an  absolute  title  on  the  purchaser. 
Held,  therefore,  that,  whether  or  not  the  goods 
were  in  the  apparent  possession  of  the  debtor  at 
the  time  of  the  execution,  the  respondents  had 
a  good  right  to  them  as  against  the  appellants. 
Cookson  v.  Swire  (H.L.),  54  Law  J.  Rep.  QJB. 
249 ;  Law  Rep.  9  App.  Gas.  653. 

Form. 
Statutory.    See  infra,  Validity. 
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Formalities  attending  Execution. 

Affidavit 

23. — Description  of  grantor]  —A  bill  of  sale 
was  attested  by  a  solicitor  and  a  clerk.  The 
affidavit  filed  on  registration  was  made  by  the 
clerk,  who  deposed  to  the  signatures  of  the 
grantor,  the  attesting  witnesses,  and  to  the  ex- 
planation of  the  effect  of  the  bill  of  sale  by  the 
solicitor,  "  one  of  the  attesting  witnesses,"  before 
its  execution  by  the  grantor,  but  did  not  other- 
wise state  that  the  solicitor  was  present  when 
the  bill  of  sale  was  executed  : — Held  (following 
Ford  y.  Kettle,  see  next  case),  that  this  affidavit 
was  insufficient,  and  that  the  registration  was 
invalid,  and  the  bill  of  sale  consequently  in- 
operative against  the  trustee.  In  re  Moulson ; 
ex  parte  Knightly,  51  Law  J.  Hep.  Chanc.  823. 

A  statement  in  the  affidavit  that  the  grantor 
resided  at  18  St.  Andrew's  Place,  Bradford, 
"  and  is  a  stone  merchant  and  quarry  owner," — 
Held  to  be  sufficient,  although  he  carried  on 
business  as  lessee  of  stone  quarries  at  two  other 
places.    Ibid. 

24. — Execution  and  attestation] — The  affi- 
davit of  execution  and  attestation  filed  on  the 
registration  of  a  bill  of  sale  is  not  sufficient  if  it 
merely  verifies  the  signature  of  the  attesting 
solicitor  to  the  attestation  clause ;  it  must  state 
dearly  that  the  attesting  solicitor  did,  in  fact, 
attest  the  deed — that  is,  that  he  was  present 
when  the  grantor  executed  it.  Ford  v.  Kettle 
(App.),  51  Law  J.  Rep.  Q.B.  558 ;  Law  Rep.  9 
Q3.  D.  189. 

Sharp  y.  Birch  (see  next  case)  followed.    Ibid. 

25. — Upon  the  registration  of  a  bill  of  sale 
under  the  Bills  of  Sale  Act,  1878  (41  &  42  Vict. 
e.  31),  as.  8  and  10,  the  affidavit  of  attestation 
required  by  section  10  (sub-section  2)  said  that 
the  name  written  (under  a  regular  attestation 
clause)  as  the  signature  of  a  solicitor  subscribing 
as  attesting  witness  was  in  his  handwriting : — 
Held,  that  the  Act  required  an  affidavit  that  the 
person  subscribing  as  attesting  witness  was  pre- 
sent at  the  execution  of  the  bill  of  sale,  and  that 
therefore  the  affidavit  was  insufficient  and  the 
registration  invalid.  Sharp  v.  Birch ;  Simpson, 
claimant,  51  Law  J.  Bep.  Q3.  64 ;  Law  Bep.  8 
Q.B.  D.  111. 

26. — Execution  and  attestation  :  residence, 
etc,,  of  attesting  witness :  description  by  refer- 
ence]— The  affidavit  of  execution  and  attestation 
filed  upon  the  registering  of  a  bill  of  sale  was 
made  by  the  attesting  witness,  and  a  description 
of  the  residence  of  the  deponent  was  contained 
in  the  introduction  to  the  affidavit,  and  was  the 
same  as  the  description  of  the  residence  of  the 
attesting  witness  in  the  attestation  clause: — 
Held,  that  there  was  a  description  of  the  resi- 
dence of  the  attesting  witness  satisfying  41  &  42 
Vict.  o.  31,  s.  10,  sub-s.  2,  by  Manisty,  J.,  on  the 
ground  that  the  affidavit  incorporated  the  de- 
scription in  the  attestation  clause,  relying  on 
Bouth  v.  Roublot  (28  Law  J.  Bep.  Q.B.  240) ;  by 
North,  J.,  on  the  ground  that  the  description  in 
the  introduction  to  the  affidavit  (whether  per- 


jury could  be  assigned  upon  it  or  not)  sufficed, 
relying  especially  on  Allen  v.  Thompson  (2  Jur. 
N.S.  451),  followed  in  Ex  parte  Lowenthal  (43 
Law  J.  Bep.  Bankr.  132) ;  by  Denman,  J.,  on  the 
ground  that  Bouth  v.  Boublot  (28  Law  J.  Bep. 
Q.B.  240)  was  in  point  on  one  or  the  other  of 
those  two  grounds.  Blaiberg  v.  Parke,  52  Law 
J.  Bep.  Q.B.  110 ;  Law  Bep.  10  QJB.  D.  90. 

27. — Explanation  by  solicitor]— The  affidavit 
filed  on  the  registration  of  a  bill  of  sale  need  not 
state  that  before  the  execution  of  the  deed  its 
effect  was  explained  to  the  grantor  by  the  attest- 
ing solicitor.  Ex  parte  Bolland ;  in  re  Roper 
(App.),  52  Law  J.  Bep.  Chanc.  113 ;  Law  Bep. 
21  Gh.  D.  543. 

28. — Jurat :  omission] — An  affidavit  filed  on 
the  registration  of  a  bill  of  sale  was  duly  sworn 
before  a  commissioner,  who,  however,  only  signed 
his  name  to  the  jurat  without  adding  his  title  as 
a  commissioner : — Held,  that  the  omission  was 
not  sufficient  to  invalidate  the  affidavit.  Ex 
parte  Johnson ;  in  re  Chapman  (App.),  53  Law 
J.  Bep.  Chanc.  762 ;  Law  Bep.  26  Ch.  D.  338. 

29. — Residence  of  parties] — In  a  bill  of  sale 
the  residence  of  the  grantee  was  erroneously 
stated  to  be  "  Boldock  in  the  county  of  Here- 
ford. ' '  The  deed  was  registered  and  re-registered, 
and  in  the  affidavit  filed  on  the  renewal  of  the 
registration  the  residence  of  the  grantee  was 
correctly  stated  as  "  Baldock  in  the  county  of 
Hertford "  : — Held,  that  as  the  residence  was 
not  stated  in  the  affidavit  as  it  was  stated  in  the 
bill  of  sale,  therefore,  under  section  11  of  the 
Bills  of  Sale  Act,  1878,  the  deed  was  invalid  as 
against  an  execution  creditor.  Ex  parte  Web- 
ster ;  in  re  Morris  (App.),  52  Law  J.  Bep.  Chanc. 
875  ;  Law  Bep.  22  Ch.  D.  136. 

30. — The  affidavit  filed  on  registration  stated 
as  the  grantor's  residence  the  place  where  he 
resided  when  he  gave  the  bill  of  sale: — Held, 
that  his  residence  was  sufficiently  described. 
In  re  Hewer ;  ex  parte  Kahen,  51  Law  J.  Bep. 
Chanc.  904 ;  Law  Bep.  21  Ch.  D.  871. 

Button  v.  O'Niel  (48  Law  J.  Bep.  C.P.  368  ; 
Law  Bep.  4  C.P.  D.  354)  distinguished.    Ibid. 


Attestation. 

31. — A  solicitor  who  is  the  grantee  of  a  bill  of 
sale  cannot  also  be  the  attesting  solicitor  of  that 
bill  of  sale  so  as  to  satisfy  the  requirements  of 
the  Bills  of  Sale  Act,  1878  (41  &  42  Vict.  c.  31), 
s.  10.  Seal  v.  Claridge  (App.),  50  Law  J.  Bep. 
QJB.  316  ;  Law  Bep.  7  Q.B.  D.  516. 

32. — The  execution  of  a  bill  of  sale,  to  which 
the  Bills  of  Sale  Act,  1878,  applies,  may  be  at- 
tested by  the  solicitor  to  the  grantee.  Penwarden 
v.  Roberts ;  Solomon,  claimant,  61  Law  J.  Bep. 
QJB.  312  ;  Law  Bep.  9  Q.B.  D.  137. 

33.— The  Bills  of  Sale  Act,  1882,  repeals  sec- 
tion 10  of  the  Bills  of  Sale  Act,  1878,  only  so 
far  as  that  section  relates  to  bills  of  sale  given 
by  way  of  security  for  the  payment  of  money, 
and  consequently  bills  of  sale  granted  by  way  of 
absolute  transfer  must  still  be  attested  in  manner 
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provided  by  section  10  of  the  Act  of  1878.  Cos- 
son  v.  Churchley ;  E.  ChurcJUcy,  claimant,  53 
Law  J.  Bep.  QJ3.  335. 

Swift  v.  Panncll  (53  Law  J.  Bep.  Chanc.  341 ; 
Law  Bep.  24  Ch.  D.  210)  followed.    Ibid. 

Possession. 

34. — "  Apparent  possession  "  of  grantor :  ac- 
tual possession  of  sJieriff  under  execution]  — If 
the  goods  comprised  in  an  unregistered  bill  of 
sale  are,  at  the  time  of  the  filing  of  a  bank- 
ruptcy petition  against  the  grantor,  in  the  actual 
visible  possession  of  the  sheriff  under  an  execu- 
tion issued  either  by  the  grantee  or  by  a  third 
person,  they  are  not,  even  though  the  grantee 
has  himself  taken  no  possession,  in  the  "  appa- 
rent possession  "  of  the  grantor,  and  the  Bills  of 
Sale  Act  does  not  apply.  Ex  parte  Saffery ; 
in  re  Brenner  (App.),  Law  Bep.  16  Ch.  D.  668. 

Ex  parte  Mutton  (Law  Bep.  14  Eq.  178)  not 
followed.    Ibid. 

35. — Order  and  disposition:  bankruptcy] — 
On  the  18th  of  September,  1882,  a  debtor  exe- 
cuted a  bill  of  sale  of  his  furniture,  &c.  The 
deed  was  registered  under  the  Bills  of  Sale  Act, 
1878.  The  debtor  remained  in  possession  of 
the  goods  until  the  2nd  of  November,  1882,  when 
he  filed  a  liquidation  petition.  By  section  15  of 
the  Bills  of  Sale  Act,  1882,  section  20  of  the 
Act  of  1878,  by  virtue  of  which  the  registration 
of  a  bill  of  sale  takes  the  goods  out  of  the  order 
and  disposition  of  the  grantor,  is  repealed ;  but 
section  3  of  the  Act  of  1882  provides  that  that 
Act  shall  not,  "unless  the  context  otherwise 
requires,"  apply  to  any  bill  of  sale  duly  regis- 
tered before  the  commencement  of  the  Act  (1st 
of  November,  1882)  and  of  which  the  registra- 
tion is  subsisting :— Held,  that  the  effect  of  sec- 
tion 3  was  to  continue  the  protection  afforded  by 
section  20,  and  that  the  bill  of  sale  holder  was 
entitled  to  the  goods  as  against  the  trustee  in  the 
liquidation.  Ex  parte  Izard;  in  re  OiappU 
(App.),  52  Law  J.  Bep.  Chanc.  802 ;  Law  Bep. 
23  Ch.  D.  409. 

Begiitration. 

36.—  Agreement  not  to  register:  additional 
bonus :  statement  of  consideration :  defeasance 
or  condition  :  misdescription  of  grantor]— The 
consideration  for  a  bill  of  sale  was  stated  to  be 
242/.  advanced  by  the  grantee  to  the  grantors, 
the  advance  to  be  repaid  by  instalments,  together 
with  1002.  by  way  of  interest  and  bonus.  It  was 
also  verbally  agreed  that  the  bill  of  sale  should 
not  be  registered,  in  consequence  of  which  the 
bonus  was  higher  than  it  would  otherwise  have 
been.  The  grantors,  a  father  and  his  son,  were 
described  as  mantle-makers,  carrying  on  business 
in  partnership.  They  had  in  fact  been  partners, 
but  at  the  date  of  the  deed  the  partnership  was 
dissolved,  and  the  son  was  employed  by  the 
father  as  a  clerk.  Both  father  and  son  joined 
in  the  assignment,  but  the  property  comprised  in 
the  bill  of  sale  belonged  to  the  father  alone.  The 
father  filed  a  liquidation  petition  :—  Held,  first, 
that  the  agreement  not  to  register  was  collateral, 


and  not  therefore  a  part  of  the  consideration  for 
the  deed  ;  secondly,  that  it  was  not  a  "  defeas- 
ance or  condition"  to  which  the  deed  was  sub- 
ject under  section  10,  sub-section  3,  of  the  Bills 
of  Sale  Act,  1878 ;  thirdly,  that  there  was  not  a 
sufficient  misdescription  of  the  grantors  to  render 
the  registration  invalid.  In  re  Storey ;  ex  parte 
Popplewell  (App.),  52  Law  J.  Bep.  Chanc.  39 ; 
Law  Bep.  21  Ch.  D.  73. 

87. — Copy :  ••  true  copy  ":  clerical  error] — A 
mere  clerical  error  or  omission  which  can  mis- 
lead no  one  will  not  prevent  the  copy  bill  of 
sale  required  to  be  filed  pursuant  to  section  10, 
sub-s.  2,  from  being  a  true  copy  within  the 
meaning  of  that  section,  or  vitiate  the  bill  of 
sale.  In  re  Hewer ;  ex  parte  Kahen,  51  Law  J. 
Bep.  Chanc.  904  ;  Law  Bep.  21  Ch.  D.  871. 

88.—"  Growing  crops  "] — Although  growing 
crops  are  not  personal  chattels,  but  pass  by  a 
deed  as  an  interest  in  land,  and  the  deed  does 
not,  as  far  as  regards  them,  require  registration  ; 
yet  when  they  are  severed  from  the  land  they 
become  personal  chattels  and  pass  to  the  trustee 
in  bankruptcy  of  the  grantor,  unless  the  grantee 
has  prior  to  the  bankruptcy  taken  possession  of 
them.  In  re  Phillips  ;  ex  parte  The  National 
Mercantile  Bank  (App.),  50  Law  J.  Bep.  Chanc. 
231 ;  Law  Bep.  16  Ch.  D.  104. 

39. — Instrument  requiring  registration] — 
When  two  documents  together  constitute  one 
security,  they  must  be  regarded  as  one  transac- 
tion for  the  purpose  of  ascertaining  whether 
they  are  or  are  not  within  the  Bills  of  Sale  Acts. 
In  re  Cunningham  &  Co,  (Limited),  54  Law  J. 
Bep.  Chanc.  448  ;  Law  Bep.  28  Ch.  D.682  (nom. 
Attenborough's  Case). 

When  security  is  given  for  the  repayment  of 
an  advance,  and  the  lender  takes  immediate 
possession  of  the  goods  pledged,  the  security  is 
not  within  the  Bills  of  Sale  Acts.    Ibid. 

When  a  security  is  of  such  a  character  that  it 
could  not  possibly  be  expressed  in  the  form  pre- 
scribed in  the  schedule  to  the  Bills  of  Sale  Act, 
1882,  it  is  not  a  bill  of  sale  within  the  Act.  Ibid. 

Bills  of  sale  given  by  companies  are  not  ex- 
cepted from  the  provisions  of  the  Bills  of  Sale 
Acts.    Ibid. 

A  company,  through  its  secretary,  received 
from  a  pawnbroker  a  loan  of  200Z.  upon  the 
security  of  a  wharfinger's  warrant  for  400  cases 
of  tin  plates  lying  at  his  wharf,  accompanied  by 
a  memorandum  in  writing,  signed  by  the  secre- 
tary, whereby  it  was  stated  that  the  warrant 
was  deposited  as  security  for  the  2002.  and 
interest,  which  was  to  be  a  further  charge  on  all 
other  securities  then  held  or  that  might  be  held 
by  the  lender ;  and  that  that  security  was  also 
to  be  a  collateral  security  for  ail  other  advances 
due  or  to  become  due  from  the  borrower  to  the 
lender.  The  memorandum  also  contained  a 
power  of  sale : — Held,  that  the  security  was  not 
a  bill  of  sale  within  the  meaning  of  the  Bills  of 
Sale  Acts.    Ibid. 

40.  —  Instrument  requiring  registration : 
building  agreement] — A  stipulation  in  an  ordi- 
nary  building  contract  that   all  building  and 
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other  materials  brought  by  the  builder  upon  the 
land  shall  become  the  property  of  the  landowner 
is  not  a  bill  of  sale  within  the  Bills  of  Sale  Act, 
1878  (41  &  42  Vict.  c.  31).  Reeves  v.  Barlow 
(App.),  53  Law  J.  Bep.  Q.B.  192  ;  Law  Bep.  12 
Q.B.  D.  436. 

41. — Instrument  requiring  registration:  fix- 
tures :  machinery  passing  with  the  realty :  straps 
conveying  motive  power  to  machinery] — The 
owner  of  a  manufactory  mortgaged  to  the  plain- 
tiffs his  freehold  premises,  with  the  plant, 
engines,  and  fixed  machinery,  including  certain 
leather  belts  therein  specially  described.  These 
belts  passed  over  wheels  or  pulleys,  and  were 
used  to  impart  motion  to  the  fixed  machinery 
which  formed  part  of  the  freehold.  When  passed 
over  these  pulleys  they  were  laced  together. 
They  could  be  slipped  off  the  pulleys  when 
desired,  and  then  they  hung  loose,  but  they 
could  not  be  removed  from  the  machinery  with- 
out being  unlaced: — Held,  that  these  belts 
formed  an  essential  part  of  the  fixed  machinery, 
and  therefore  that  they  passed  like  that  ma- 
chinery under  a  mortgage  of  the  realty,  and  that 
the  deed  conveying  them  to  the  plaintiffs  did  not 
require  registration  under  the  Bills  of  Sale  Act, 
1854  (17  &  18  Vict.  c.  36),  the  Act  which  was  in 
force  when  the  mortgage  deed  was  executed, 
though  since  repealed.  The  Sheffield  and  South 
Yorkshire  Permanent  Building  Society  v.  Har- 
rison (App.),  54  Law  J.  Bep.  QJB.  15  ;  Law  Bep. 
16  Q.B.  D.  358. 

Longbottom  v.  Berry  (39  Law  J.  Bep.  Q.B.  37) 
approved.    Ibid. 

42.  —  Instrument  requiring  registration: 
pledge:  immediate  transfer  of  possession :  trans- 
fer in  ordinary  course  of  business] — A  document 
accompanying  a  transaction  by  way  of  deposit 
or  pledge  of  personal  chattels,  the  object  and 
effect  of  which  transaction  is  to  transfer  the 
immediate  possession  of  the  chattels  from  the 
grantor  to  the  grantee,  is  not  a  bill  of  sale 
within  the  operation  of  the  Bills  of  Sale  Acts, 
1878  and  1882.  In  re  Hall;  ex  parte  Close,  54 
Law  J.  Bep.  Q.B.  43 ;  Law  Bep.  14  Q.B.  D.  386. 

Qunre,  whether  a  pledge  by  a  trader  of  stock- 
in-trade,  which  he  has  bought  on  credit  and  not 
paid  for,  is  a  "  transfer  of  goods  in  the  ordinary 
course  of  business  of  any  trade  or  calling," 
within  the  meaning  of  that  expression  in  the 
Bills  of  Sale  Act,  1878,  s.  4.    Ibid. 

Reeves  v.  Barlow  (53  Law  J.  Bep.  Q.B.  192 ; 
Law  Bep.  12  Q.B.  D.  436)  explained.    Ibid. 

48. — Instrument  requiring  registration:  re- 
ceipt and  inventory] — The  sheriff,  under  a  writ 
of  fieri  facias,  seized  goods  of  the  defendant,  and 
Bold  them  to  the  claimant,  who  paid  part  of  the 
purchase-money  at  the  sale  and  the  remainder 
next  day,  and  the  sheriff  thereupon  sent  him  an 
inventory  of  the  goods  with  a  receipt  for  the 
purchase-money  attached  to  it.  The  receipt  and 
inventory  were  not  registered  as  a  bill  of  sale 
under  section  8  of  the  Bills  of  Sale  Act,  1878. 
The  goods  remained  in  the  defendant's  posses- 
sion until  again  seized  in  execution  on  a  judg- 
ment obtained   by   the  plaintiffs :— Held   (re- 


versing the  judgment  of  the  Queen's  Bench 
Division),  that  the  receipt  and  inventory  did  not 
constitute  a  bill  of  sale,  so  as  to  require  registra- 
tion under  the  Bills  of  Sale  Act,  1878,  because 
the  title  of  the  claimant  was  complete  without 
them,  and  they  were  not  intended  by  the  parties 
to  be  a  record  of  the  transaction,  and  therefore 
that  the  claimant  was  entitled  to  the  goods  as 
against  the  plaintiffs.  Marsden  v.  Meadows; 
Salmon,  claimant  (App.),  50  Law  J.  Bep.  QJ3. 
536 ;  Law  Bep.  7  QJB.  D.  80. 

44. — Priority  of  competing  bills  of  sale :  re- 
gistered and  unregistered] — The  provision  in 
section  10  of  the  Bills  of  Sale  Act,  1878,  as  to 
the  priority  of  bills  of  sale,  applies  to  all  com- 
peting bills  of  sale  in  all  cases  in  which  registra- 
tion is  necessary.  It  is  a  provision  independent 
of  section  8  of  the  Act,  and  applies  equally  in 
such  cases  whether  there  has  or  has  not  been  a 
bankruptcy  or  an  execution,  and  whether  there 
are  or  are  not  two  or  more  registered  bills  of 
sale :— So  held  by  the  Court  of  Appeal.  ConeUy 
v.  Steer  (App.),  60  Law  J.  Bep.  QJB.  826 ;  Law 
Bep.  7  Q.B.  D.  520. 

45. — The  provision  in  section  10  of  the  Bills 
of  Sale  Act,  1878,  as  to  the  priority  of  bills  of 
sale,  applies  only  where  there  has  been  a  bank- 
ruptcy or  execution,  and  does  not  determine  the 
relative  rights  of  the  holder  of  an  unregistered 
bill  of  sale  and  the  holder  of  a  registered  bill  of 
sale  in  the  absence  of  bankruptcy  or  execution. 
Such  rights  are  unaffected  by  the  statute. 
Lyons  v.  Tucker,  50  Law  J.  Bep.  Q.B.  322  *,  Law 
Bep.  6  Q.B.  D.  660.  Judgment  reversed  on 
appeal,  following  Conelly  v.  Steer  (see  last  case) 
(50  Law  J.  Bep.  Q3.  661 ;  Law  Bep.  7  Q.B.  D.  523). 

46. — Renewal] — A  bill  of  sale,  void  for  want 
of  renewal  of  registration  at  the  commencement 
of  the  Bills  of  Sale  Act,  1878,  cannot  be  renewed 
under  section  14  of  that  Act.  Askew  v.  Lewis, 
Law  Bep.  10  Q.B.  D.  477. 

47 —Tim*]— Section  8  of  the  Bills  of  Sale 
Act,  1882  (which  makes  a  bill  of  sale  void  unless 
registered  within  seven  clear  days  after  execu- 
tion), is  not  retrospective.  Hickson  v.  Darlow. 
52  Law  J.  Bep.  Chanc.  453  ;  Law  Bep.  23  Ch. 
D.  690. 

48. — A  bill  of  sale  registered  within  the 
time  prescribed  by  section  8  will  sufficiently 
protect  the  goods  comprised  therein,  notwith- 
standing the  bankruptcy  of  the  grantor  in  the 
interval  between  execution  and  registration.  In 
re  Hewer;  ex  parte  Kahen,  51  Law  J.  Bep. 
Chanc.  904  ;  Law  Bep.  21  Ch.  D.  871. 

49.— Section  9  of  the  Bills  of  Sale  Act,  1878, 
by  which  a  subsequent  bill  of  sale  executed 
within  or  on  the  expiration  of  seven  days  after 
the  execution  of  a  prior  unregistered  bill  of  sale 
is,  under  certain  circumstances,  void,  does  not 
affect  a  subsequent  bill  of  sale  executed  after  the 
expiration  of  that  time.  Carrard  v.  Meek,  60 
Law  J.  Bep.  Q.B.  187. 

SO.— Transfer]— In  1877  Edward  Clark  by 
deed  assigned  by  way  of  mortgage  certain  house- 
hold goods  to  a  loan  company  for  securing  a 
loan  of  600J. ;  this  deed  was  duly  registered  as 
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a  bill  of  sale.  In  1878  the  company  and  Ed* 
ward  Clark,  in  consideration  of  5001.  paid  by 
one  Joseph  Clark  to  the  company,  by  deed 
transferred  the  said  mortgage  to  Joseph  Clark. 
On  the  20th  of  February,  1880,  the  said  mort- 
gage debt  having  been  reduced  to  348Z.,  Joseph 
Clark  and  Edward  Clark,  in  consideration  of 
the  plaintiff  paying  348Z.  to  Joseph  Clark  and 
113 J.  to  Edward  Clark,  which,  together  with 
expenses,  raised  the  amount  then  paid  by  the 
plaintiff  to  substantially  the  same  sum  as  that 
secured  by  the  original  bill  of  sale,  assigned  by 
deed  to  the  plaintiff  all  the  said  goods  by  way  of 
mortgage  and  security  for  the  total  sums  of 
money  so  advanced  by  him:— Held,  that  the 
deed  of  the  20th  of  February,  1880,  was  a 
transfer  of  a  bill  of  sale  within  the  meaning  of 
section  10  of  the  Bills  of  Sale  Act,  1878,  and  did 
not  require  registration.  Home  v.  Hughes,  60 
Law  J.  Bep.  Q.B.  403 ;  Law  Bep.  6  Q.B.  D.  676. 
51.— An  agreement  accompanying  the  deposit 
of  a  registered  bill  of  sale  by  way  of  equitable 
sub-mortgage  is  a  "  transfer  or  assignment  "  of 
a  bill  of  sale  which  by  section  10  of  the  Bills  of 
Sale  Act,  1878,  need  not  be  registered.  In  re 
Parker  &  Co, ;  ex  parte  Turquand  (App.),  54 
Law  J.  Bep.  Q.B.  242 ;  Law  Bep.  14  Q.B.  D.  636. 

Building  contract :  whether  requiring  registra- 
tion as  bill  of  sale.  See  Building  Con- 
tract, 2,  8. 

Licence  to  landowner  to  seize  materials  on 
default  of  builder :  registration  as  bill  of  sale 
not  necessary.    See  Building  Contract,  2. 

Transfer. 
See  Nos.  42,  50,  51,  supra. 

Validity. 

52. — Form:  covenants  and  provisions] — The 
Bills  of  Sale  Act  (1878)  Amendment  Act,  1882,  s. 
9,  enacts  that  a  bill  of  sale  made  or  given  by 
way  of  security  for  the  payment  of  money  by  the 
grantor  thereof  shall  be  void  unless  made  in 
accordance  with  the  form  in  the  schedule  to  the 
Act  annexed.  The  form  permits  the  insertion 
of  terms  as  to  insurance,  payment  of  rent,  or 
otherwise,  which  the  parties  may  agree  to,  for 
the  maintenance  or  defeasance  of  the  security. 
By  section  7:  "  Personal  chattels  assigned 
under  a  bill  of  sale  shall  not  be  liable  to  be 
seized  by  the  grantee  for  any  other  than  the 
following  causes :  first,  if  the  grantor  shall  make 
default  in  payment  of  the  sum  or  sums  of 
money  thereby  secured  at  the  time  therein  pro- 
vided for  payment,  or  in  the  performance  of  any 
covenant  or  agreement  contained  in  the  bill  of 
sale  and  necessary  for  maintaining  the  security  ; 
secondly,  if  the  grantor  shall  become  bankrupt 
or  suffer  the  goods  or  any  of  them  to  be  dis- 
trained for  rent,  rates,  or  taxes ;  .  .  .  fourthly, 
if  the  grantor  shall  not  without  reasonable 
excuse  upon  demand  in  writing  by  the  grantee 
produce  to  him  his  last  receipts  for  rent,  rates, 
and  taxes/1    A  bill  of  sale  of  goods  was  made  by 


way  of  security  for  the  payment  of  300Z.  money 
advanced  and  of  180Z.  agreed  capitalised  interest 
thereon ;  the  whole  sum  of  480Z.  to  be  paid  by 
instalments  at  certain  specified  dates.  There 
were  covenants  that  the  grantor  would  deliver 
to  the  grantee  the  receipts  for  rent,  <fcc,  when 
demanded  in  writing  or  otherwise ;  that  the 
grantor  would  not  make  any  assignment  for  the 
benefit  of  creditors,  or  file  a  petition  for  liquida- 
tion or  composition.  It  was  further  agreed  that 
if  the  grantor  should  break  any  of  the  covenants, 
all  the  moneys  secured  by  the  bill  of  sale  should 
immediately  become  due  and  should  be  forthwith 
paid  to  the  grantee,  and  that  all  the  foregoing 
covenants  were  necessary  for  maintaining  the 
security  within  the  meaning  of  sub-section  1  of 
section  7  of  the  Act ;  and  there  was  a  proviso 
that  the  chattels  assigned  should  not  be  liable 
to  seizure  for  any  cause  other  than  those  speci- 
fied in  section  7  of  the  Act : — Held,  that  the  bill 
of  sale  was  void,  inasmuoh  as  it  was  not  substan- 
tially in  accordance  with  the  form  in  the  schedule, 
and  was  in  violation  of  section  7.  Davis  v. 
Burton;  Blaiberg,  claimant  (App.),  52  Law  J. 
Bep.  Q3.  636 ;  Law  Bep.  11  Q3.  D.  537. 

Judgment  of  the  Queen's  Bench  Division 
(52  Law  J.  Bep.  Q.B.  834)  affirmed.    Ibid. 

63- — A  bill  of  sale,  given  to  secure  a  debt  of 
the  grantor,  contained  a  covenant  by  the  grantor 
to  insure  and  keep  insured  the  chattels  assigned 
in  a  sum  equal  to  the  sum  secured,  and  forth- 
with after  every  payment  of  premiums  produce 
and,  if  required,  deliver  to  the  grantee  the  re- 
ceipt, and  a  clause  empowering  the  grantee, 
subject  to  the  Bills  of  Sale  Act  of  1882,  to  seize 
the  chattels  on  breach  :— Held,  that  the  bill  of 
sale  was  not  void  under  the  Act  of  1882,  s.  9. 
Hammond  v.  Hocking;  Ulingworth,  claimant, 
53  Law  J.  Bep.  Q3.  205 ;  Law  Bep.  12  Q-B.  D. 
291. 

54. — A  bill  of  sale  was  given  to  secure  pay- 
ment of  several  sums  of  money  due  to  and  ad- 
vanced by  five  separate  parties,  and  amongst 
other  covenants  contained  separate  covenants 
with  four  of  the  parties  to  pay  on  demand  the 
sums  due  to  each,  with  a  declaration  that  if 
default  should  be  made  in  payment  of  any  sum 
or  sums  of  money  thereby  secured,  or  if  any 
other  default  or  event  mentioned  as  a  cause  of 
seizure  in  section  7  of  the  Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882,  should  happen,  it 
should  be  lawful  for  the  mortgagees  to  enter, 
seize,  and  sell  the  property : — Held,  that  the  bill 
of  sale  was  a  substantial  alteration  of  the  form 
in  the  schedule  to  the  Act,  and  therefore  in 
contravention  of  section  9,  and  void,  even 
assuming  it  to  contain  no  stipulations  incon- 
sistent with  the  other  provisions  of  the  Act. 
Melville  v.  Stringer;  Houghton  and  others, 
claimants  (App.),  53  Law  J.  Bep.  Q3.  482-, 
Law  Bep.  13  Q3.  D.  392. 

Judgment  of  the  Queen's  Bench  Division 
(53  Law  J.  Bep.  Q.B.  175)  reversed.    Ibid. 

55. — By  a  bill  of  sale,  the  grantor,  in  con- 
sideration of  30Z.  cash  and  101.  by  way  of  bonus, 
assigned  certain  chattels  by  way  of  security  for 
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the  payment  of  4.01.  and  interest  thereon  at  five 
per  cent.  The  deed  contained  the  following 
covenants  and  provisions  : — (1),  to  pay  the  said 
sum  of  4<M.  forthwith ;  (2),  to  produce  receipts 
for  rents,  rates,  and  taxes  forthwith ;  (3),  not  to 
do  anything  whereby  he  should  become  bank- 
rupt; (4),  power  to  the  grantee  to  seize  goods, 
and  that  grantor  would  not  remove  the  same ; 
(5),  power  to  seize  if  execution  shall  be  or  shall 
have  been  levied ;  (6),  to  relinquish  and  retake 
possession;  (7),  to  pay  five  per  cent,  on  all 
money  due  by  way  of  commission  for  expenses 
of  taking  possession  and  other  expenses.  The 
deed  contained  a  proviso  incorporating  section  7 
of  the  Amendment  Act,  1882,  which  provides 
that  seizure  shall  not  be  made  for  other  than 
the  five  causes  specified  therein:— Held,  that, 
though  the  consideration  might  be  truly  stated, 
the  instrument  was  void  for  not  being  in  ac- 
cordance with  the  form  given  in  the  Act,  and 
that  the  invalidity  of  the  provisions  could  not 
be  cured  by  the  proviso  incorporating  section  7. 
Ex  parte  Pearce;  in  re  Williams,  53  Law  J. 
Rep.  Chanc.  500 ;  Law  Rep.  25  Ch.  D.  656. 

Davis  v.  Burton  (No.   52   supra)  discussed 
and  followed.    Ibid. 

56. — Form:  power  of  sale]—  A  bill  of  sale, 
made  after  the  passing  of  the  Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882  (45  <fc  46  Vict. 
c.  43),  contained  an  agreement  by  the  mortgagor 
that  he  would,  upon  demand  in  writing,  pay  to 
the  mortgagee  the  principal  sum  and  interest ; 
that  it  should  be  lawful  for  the  mortgagee  to 
enter  upon  the  premises  where  the  assigned 
effects  might  be,  to  seize  and  sell  the  same,  if 
the  mortgagor  should  make  default  in  payment 
on  such  demand  being  made,  or  if  any  of  the 
contingencies  mentioned  in  section  7,  sub- 
sections 2,  3,  4,  and  5  of  the  Act  should  happen ; 
and  provided  that  the  effects  assigned  should 
not  be  liable  to  seizure  for  any  cause  other 
than  those  specified  in  section  7  of  the  Act  of 
1882: — Held,  that  the  bill  of  sale  was  void, 
because  it  gave  a  power  to  seize  in  default  of 
payment  on  demand,  and  not,  as  required  by 
section  7  and  the  schedule  of  the  Act,  at  a 
time  therein  provided  or  stipulated  for  payment. 
Held,  further,  by  Brett,  M.R.,  and  Fry,  L.J., 
that  the  bill  of  sale  was  void  under  sections  9 
and  13  of  the  Act,  because  the  power  of  sale 
therein  contained  arose  forthwith  on  the  happen- 
ing of  any  of  the  contingencies  mentioned,  and 
was  not  limited  to  the  expiration  of  five  clear 
days  from  the  day  of  seizure,  as  required  by 
section  13  of  the  Aot  of  1882.  Hetherington  v. 
Groome  (App.),  53  Law  J.  Rep.  Q.B.  576 ;  Law 
Rep.  13  Q.B.  D.  789. 

57- — Form  :  power  to  seize  property] — A  bill 
of  sale  empowered  the  grantee  to  seize  the  pro- 
perty in  case  (inter  alia)  the  grantor  "  shall  do 
or  suffer  any  matter  or  thing  whereby  he  shall 
become  a  bankrupt " : — Held,  that  this  event 
was  in  substance  equivalent  to  the  event  "if 
the  grantor  shall  become  a  bankrupt "  in  which, 
by  section  7  of  the  Bills  of  Sale  Aot,  1882,  a 
grantee  is  permitted  to  Beize  under  a  bill  of  sale, 


and  that  consequently  the  bill  of  sale  was  not 
void  under  Bection  9.  Ex  parte  Allam ;  in  re 
Munday,  Law  Rep.  14  Q.B.  D.  43. 

58. — Form :  schedule  :  specific  description  of 
goods]— The  Bills  of  Sale  Amendment  Act,  1882, 
enacts  by  section  4  that  every  bill  of  sale  shall 
have  annexed  thereto  a  schedule  containing  an 
inventory  of  the  personal  chattels  comprised 
therein ;  that  such  bill  of  sale  shall  have  effect 
only  in  respect  of  the  chattels  specifically  de- 
scribed in  the  schedule,  and  shall  be  void  except 
as  against  the  grantor  in  respect  of  any  personal 
chattels  not  so  specifically  described: — Held, 
that  a  schedule  to  a  bill  of  sale  which  contained 
the  description  "  Household  furniture  and  effects, 
implements  of  husbandry,"  was  insufficient  to 
convey  the  goods  so  described,  for  that  the 
schedule  must  contain  such  an  inventory  as  is 
usual  in  business,  separating  the  classes  of 
articles  comprised  in  it  one  from  the  other, 
although  it  need  not  contain  a  detailed  descrip- 
tion of  each  article.  Roberts  v.  Roberts  (App.), 
53  Law  J.  Rep.  Q.B.  313 ;  Law  Rep.  13  Q.B.  D. 
794. 

59- — Form:  time  of  payment] — By  a  bill  of 
sale  the  grantor  agreed  that  if  he  should  not  duly 
pay  to  his  creditors  a  certain  instalment  of  a 
composition  on  the  24th  of  May,  1883,  and  the 
grantee  should,  under  a  guarantee  given  by  him, 
be  obliged  to  pay  the  same,  he  the  grantor 
would  repay  that  sum  to  the  grantee  within 
seven  days  after  demand ;  and  a  power  of  seizure 
on  default  was  given: — Held,  that  the  bill  of 
sale  was  void  as  not  being  in  accordance  with 
the  form  in  the  schedule  to  45  &  46  Vict.  c.  48, 
as  to  the  stipulating  of  a  time  for  payment. 
Sibley  v.  Higgs;  Taplin,  claimant,  54  Law  J. 
Rep.  Q.B.  525 ;  Law  Rep.  15  Q.B.  D.  619. 

Proof :  composition :  deposit  of  goods ;  deducting 
value  of  security.  See  Bankruptcy— Compo- 
sition, 7. 

BIRDS. 

[Wild  Birds'  Protection  Act,  1880,  explained. 
44  &  45  Vict.  c.  51.] 


Evidence :   date : 
Evidence,  14. 


BIRTH. 

baptismal    certificate. 


See 


BISHOP. 

See  Chxtbch  and  Clergy,  8. 

BOARD  OF  TRADE. 

Bankruptcy  Act,  1883 :  powers  of  Board  of  Trade 
under.    See  Bankruptcy — Board  of  Trade. 

Costs   of  appeal:    ordered   to   pay.    See   Ad- 
miralty— Costs,  1. 

Detention  of  ship :  powers  of  Board.    See  Ship — 
Detention. 
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Removal  of  dibris  of  broken  bridge  to  satisfac- 
tion of  Board.  See  Scotch  Law — Railway 
Company,  1. 

Rules  28th  August,  1872.  See  Insurance, 
Life,  1. 

BOILER  EXPLOSIONS. 

[Boiler  Explosions  Act,  1882.  Provision  made 
for  injuries  with  regard  to  boiler  explosions. 
Notice  of  boiler  explosion  to  be  sent  to  Board 
of  Trade,  s.  5.  Power  for  Board  of  Trade  to 
direct  enquiry  as  to  boiler  explosion,  s.  6, 
45  A  46  Vict.  o.  22.] 

BONA  VACANTIA. 
See  Crown,  3. 

BOND. 

Immoral  consideration:  continuance  of  co- 
habitation: presumption] — Six  months  before 
his  death,  a  testator  gave  to  a  lady  with  whom 
he  had  cohabited  for  more  than  thirty  years, 
and  with  whom  he  continued  to  cohabit  until 
his  death,  a  bond  conditioned  for  the  payment 
to  her  at  the  expiration  of  two  years  of  a  sum 
of  money  and  interest.  The  bond  contained  no 
reference  to  the  cohabitation,  and  there  was  no 
evidence  that  it  was  in  fact  given  to  secure  the 
continuance  of  the  cohabitation: — Held,  that 
the  mere  continuance  of  the  cohabitation  was 
not  enough  to  raise  the  presumption  that  the 
bond  was  given  in  consideration  of  future  co- 
habitation, and  accordingly  that  the  bond  was 
good.  Observations  on  Gray  v.  Mathias  (5  Ves. 
286).  In  re  Vallance;  Vallance  v.  Blagden, 
Law  Rep.  26  Ch.  D.  363. 

Administration  bond.    See  Administrator,  1,  2. 

Remedy  on,  when  barred  by  lapse  of  time.  See 
Limitations,  Statute  of,  13,  23. 

BONUS. 

Insurance  company :  gains  or  profits  assessable 
to  income  tax.     See  Income  Tax,  7. 

BOOK. 
See  Copyright,  1-5. 

BOOKSTALL. 
Rateability  to  poor  rate.    See  Poor  Rates,  9. 

BOOTY  OF  WAR. 

Royal  warrant :  grant  of  booty  to  secretary  of 
state  "  in  trust "  to  distribute  among  persons 
found  entitled:  trustee  or  agent:  liability  to 
account] — The  Secretary  of  State  for  India  in 
Council  is  not  a  corporation,  and  cannot  be  sued 
under  that  style  except  in  actions  brought  under 
21  &  22  Vict.  c.  106,  s.  65,  or  other  special  statu- 


tory authority.  Kinhch  v.  The  Secretary  of 
State  for  India  in  Council  (HX.)»  51  Law  J. 
Rep.  Chanc.  885  ;  Law  Rep.  7  App.  Cas.  619. 

By  a  royal  warrant  booty  of  war  was  expressed 
to  be  "  granted  "  to  the  Secretary  of  State  for 
India  in  Council,  "  in  trust  "to  be  distributed 
by  him  or  any  person  he  might  appoint  amongst 
the  persons  found  entitled  to  share  it  by  the 
judgment  of  the  Court  of  Admiralty.  The 
warrant  authorised  the  Secretary  of  State,  or 
referees  nominated  by  him,  to  give  a  decision  on 
any  doubts  that  might  arise,  which  was  to  be 
final,  unless  within  three  months  the  Queen 
should  otherwise  order :  — Held,  that  the  warrant 
did  not  operate  as  a  transfer  of  property  or  create 
a  trust ;  that  the  Crown  still  retained  control 
of  the  booty ;  and  the  Secretary  of  State,  being 
merely  an  agent  for  the  distribution,  could  not 
be  made  to  account  by  those  found  by  the  Court 
of  Admiralty  entitled  to  share.    Ibid. 


BOROUGH. 

See  Municipal  Corporation. 

[Honorary  Freedom  of  Boroughs  Act,  1885,  48  <fe 
49  Vict.  c.  29.  Power  to  admit  persons  of 
distinction  as  honorary  freemen  of  boroughs, 

s.  1.] 

Extension  of  area :  liability  to  county  rate]  — 
Upon  the  construction  of  a  local  Act  extending 
a  borough,  which  Act,  if  read  literally,  appeared 
to  enact  that  the  extended  area  of  the  borough 
should  from  thenceforth  be  exempted  from  all 
county  rates  except  such  as  were  then  leviable 
within  the  old  borough, — Held,  that  the  Act 
must  be  read  as  simply  placing  the  new  area 
then  for  the  first  time  thrown  into  the  borough 
in  the  same  position  as  the  ancient  area — that  is 
to  say,  that  the  new  area  was  thenceforth  to 
bear  its  share  of  the  borough  rates  and  be  free 
from  the  county  rates,  except  to  the  same  ex- 
tent that  the  ancient  borough  area  was  liable  to 
them,  thus  leaving  the  new  area  liable  to  such 
alterations  in  the  general  law  as  might  cast  new 
burdens  upon  the  general  county  rate,  and  that 
therefore  the  extended  area  was  not  exempted 
from  liability  to  pay  county  rates  for  the  main- 
tenance of  a  main  road  under  the  Highways  and 
Locomotives  Amendment  Act,  1878.  The  Over- 
seers of  Middlesborough  v.  The  Justices  of  North 
Biding  of  Yorkshire  (App.),  Law  Rep.  12  Q.B.  D. 
239 ;  affirming  the  decision  of  the  Queen's  Bench 
Division  (Law  Rep.  11  Q.B.  D.  490). 

Incorporation  of  borough  in  substitution  for 
local  board :  vesting  of  property.  See  Public 
Health  Act,  12. 

Mayor :  jurisdiction  :  borough  without  commis- 
sion of  peace.  See  Municipal  Corporation,  14. 


BOROUGH  CONSTABLES  ACT,  1883. 

[Explanation  of  effect   of  section  195  of  the 
Municipal  Corporations  Act,  1882.] 


BOROUGH  VOTE— BUILDING  CONTRACT. 


97 


BOROUGH  VOTE. 
See  Parliament. 

BORROWING  MEMBER, 
gee  Building  Society,  24. 

BORROWING  POWERS. 

See  Building  Society,  6.12 ;  Company — Deben- 
tures ;  Railway  Company,  3-5. 

BOTTOMRY. 
See  Ship — Bottomry. 

BREACH  OF  TRUST. 
See  Tbust  —Breach. 

BREAD. 

1. — Sale  by  weight :  cart  without  weights  and 
tcales]— By  6  &  7  Will.  4.  c.  37,  s.  7,  "  every 
baker  or  seller  of  bread,  and  every  journeyman, 
servant,  or  other  person  employed  by  such 
baker  or  seller  of  bread  ....  who  shall  convey 
or  carry  out  bread  for  sale  in  and  from  any 
cart,  shall  be  provided  with  and  shall  con- 
stantly carry  in  such  cart  a  correct  beam  and 
scales  with  proper  weights,  .  .  .  and  in  case 
any  such  baker  or  seller  of  bread,  or  his  or  her 
journeyman,  &c,  .  .  .  shall  at  any  time  carry 
out  or  deliver  any  bread  without  being  provided 
with  such  beams  and  scales  and  proper  weights, 
.  .  .  then  and  in  every  such  case  every  such 
baker  or' seller  of  bread  shall  for  every  such 
offence  forfeit  and  pay,"  <fec.  The  appellant,  a 
baker,  delivered  bread  from  a  cart  to  a  customer 
pursuant  to  an  order  given  to  the  appellant's 
traveller  on  the  previous  day.  The  bread  had 
been  weighed  and  appropriated  to  the  customer 
at  the  appellant's  shop  before  being  sent  out, 
but  the  cart  by  which  it  was  delivered  was  not 
provided  with  weights  and  scales : — Held,  that 
the  appellant  had  committed  an  offence  against 
the  above  section.  Ridgway  v.  Ward,  54  Law 
J.  Rep.  M.C.  20 ;  Law  Rep.  14  Q3.  D.  110. 

Bobinson  v.  Cliff  (45  Law  J.  Rep.  M.C.  109 ; 
Law  Rep.  1  Ex.  D.  294)  followed.    Ibid. 

2. — Bread  purchased  at  a  shop,  and  there 
weighed  in  the  presence  of  the  purchaser,  was, 
at  the  request  of  the  purchaser  that  the  seller 
would  to  oblige  her  send  it  to  her  house,  so  sent 
in  a  cart  belonging  to  the  seller.  There  were 
no  scales  with  the  cart : — Held,  that  no  offence 
had  been  committed  against  6  &  7  Will.  4.  c.  37, 
s.  7.  Daniel  v.  Whitfield,  54  Law  J.  Rep.  QJ3. 
134. 

BREWER'S  LICENCE. 

[Duty  on  brewer's  licence  where  annual  value 
of  house  exceeds  10Z.  and  does  not  exceed 
151.,  44  &  45  Vict.  c.  12,  s.  14.] 

Digest,  1881-1885. 


BRIDGE. 

Broken  bridge  in  navigable  river:  removal  of 
dSbris  to  satisfaction  of  Board  of  Trade. 
See  Scotch  Law — Railway  Company,  1. 

Liability  to  poor  rate.    See  Poob  Rates,  13. 

Railway  bridge :  "  land  bounding  or  abutting  " 
on  street :  expenses  of  paving  new  street  on 
bridge  over  railway.    See  Metropolis,  14. 

BRISTOL. 

Tolzey  Court:  attachment  of  goods.  See 
Attachment,  11. 

BRITISH  HONDURAS. 
See  Colonial  Law— Honduras. 

BRITISH  SUBJECT. 
See  Alien. 

BROKER. 

[London  Brokers'  Relief  Act,  1884,  47  &  48 

Vict.  c.  3.] 

Lien  of,  for  advances.    See  Factor,  1. 

Trustee,  when  justified  in  employing  broker. 
See  Tbust— Breach,  2. 

BROTHEL. 

[Detention  of  woman  or  girl  and  withholding 

wearing  apparel,  48  &  49  Vict.  c.  69,  b.  8.] 

[Summary  procedure  for  suppression  of  brothels. 

48  &  49  Vict.  c.  69,  s.  13.] 

BUILDING. 

General  line  of  building.  See  Metropolis,  4; 
Public  Health  Act,  1. 

Scheme :  implied  reservation  of  right  to  light. 
See  Light,  7. 

Support,  right  to.    See  Support. 

BUILDING   CONTRACT. 

1. — Const/ruction:  surveyor:  certificate  as 
to  extras  and  omissions] — A  contract  for  the 
building  of  some  houses  by  the  plaintiff  for  the 
defendant  contained  the  clause  "  all  extras,  pay- 
ment for  which  the  contractor  shall  become 
entitled  to  under  the  conditions,  shall  be  paid  at 
the  prices  as  shall  be  fixed  by  L.,  the  surveyor 
appointed  by  the  proprietor."  One  of  the  con- 
ditions attached  to  the  contract  said,  "  The  con- 
tractor to  be  paid  on  the  certificate  of  surveyor, 
at  the  surveyor's  discretion,  during  the  progress 
of  the  works,  in  payments  on  account  of  the 
rate  of  eighty-five  per  cent,  value  of  works 
executed,  and  the  balance  of  such  contract  to 
*  be  paid  on  completion  of  works  to  surveyor's 
satisfaction."  On  completion  of  the  works  the 
surveyor  gave  a  certificate,  in  which  the  plaintiff 
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was  allowed  a  certain  sum  for  "extra  work 
measured  and  valued  "  : — Held,  that  such  cer- 
tificate was  conclusive  against  the  parties,  not 
only  as  to  the  prices,  but  also  as  to  whether  the 
items  for  which  such  prices  were  allowed  were 
extras  or  not.  Richards  v.  May,  62  Law  J.  Bep. 
Q.B.  272  ;  Law  Bep.  10  QJ3.  D.  400. 

2. — Registration  under  bills  of  sale  act, 
whether  necessary] — A  stipulation  contained  in 
a  building  agreement  that,  in  the  event  of  the 
builder  not  performing  his  part  of  the  agree- 
ment, the  owner  of  the  land  might  re-enter,  and 
that  the  materials  then  on  the  premises  should 
be  forfeited  to  and  become  the  property  of  the 
landowner  as  and  for  liquidated  damages,  is  not 
a  bill  of  sale  within  the  meaning  of  section  7 
of  the  Bills  of  Sale  Act,  1854  (17  &  18  Vict, 
c.  36),  for  though  a  licence  to  take  possession  of 
personal  chattels,  the  possession  was  not  taken 
"  as  security  for  a  debt."  Ex  parte  Newitt;  in 
re  Garrud  (App.),  51  Law  J.  Bep.  Chanc.  381 ; 
Law  Bep.  16  Ch.  D.  522. 

On  question  of  waiver  of  forfeiture  Doe  v. 
Brindley  (12  Moo.  C.P.  37)  questioned.    Ibid. 

3. — A  building  agreement  provided  that  all 
building  and  other  materials  brought  upon  the 
land  by  the  builder,  the  intended  lessee,  should, 
whether  affixed  to  the  freehold  or  not,  become 
the  property  of  the  owner  of  the  land,  the  in- 
tended lessor :  —Held,  affirming  the  judgment  of 
the  Queen's  Bench  Division  (Law  Bep.  11  Q.B. 
D.  610),  that  this  agreement  was  not  a  bill  of 
sale  within  the  Bills  of  Sale  Act,  1878.  Reeves 
v.  Barlow  (App.),  53  Law  J.  Bep.  Q.B.  192; 
Law  Bep.  12  Q.B.  D.  436. 

Construction :  estate  in  land,  or  right  of  entry, 
whether  conferred.    See  Prescription,  4. 


BUILDING  ESTATE. 

Bestrictive  covenant :  effect  of.    See  Covenant, 
17,  20. 


BUILDING  SOCIETY. 
Aocounta. 

Arbitration. 

Borrowing. 

Incorporation. 

Members. 

Mortgage. 

Winding-up. 

Account!. 

1. — Audited  accounts  :  impeaching]— One  of 
the  rules  of  a  building  society  provided  for  an 
annual  audit  of  accounts,  and  that  after  the 
auditing  and  signing  of  the  accounts  the  trea- 
surer should  not  be  answerable  for  mistakes, 
omissions,  or  errors  afterwards  proved  in  the 
accounts.  In  an  action  by  members  against  the 
treasurer  for  accounts, — Held,  that  though  the 


audited  accounts  must  be  received  as  prima 
facie  evidence,  the  rule  afforded  no  protection 
against  the  right  of  the  members  to  impeach  the 
accounts  on  the  ground  of  fraud.  Holgate  v. 
Shutt  (App.),  53  Law  J.  Bep.  Chanc.  774 ;  Law 
Bep.  27  Ch.  D.  111. 

2. — The  rules  of  a  building  society  provided 
that  the  books  should  be  audited  every  twelve 
months  by  auditors  appointed  by  the  society, 
but  contained  no  provision  as  to  the  appointment 
of  auditors.  The  Act  10  Geo.  4.  c.  56,  s.  33  pro- 
vides that  the  accounts  of  each  societies  shall  be 
audited  by  two  or  more  members  of  the  society 
appointed  for  that  purpose.  In  an  action  by 
members  of  the  society  against  the  secretary,  an 
order  was  made  for  an  account  of  all  moneys 
and  property  come  to  the  hands  of  the  defen- 
dant. In  taking  such  account  the  defendant 
claimed  to  treat  as  settled  accounts,  accounts 
which  had  been  audited  by  one  person  only, 
who  had  always  acted  as  auditor  of  the  society, 
but  who  was  not  a  member.  The  Court  of 
Appeal  had  held  (see  last  case)  that  though 
audited  accounts  must  be  received  as  prima  facie 
evidence,  yet  they  were  liable  to  impeachment  on 
the  ground  of  fraud.  Bacon,  V.C.,  had  dismissed 
a  summons  asking  that  the  accounts  in  question 
might  be  disregarded  as  not  being  audited  in 
accordance  with  the  rules : — Held,  on  appeal, 
that  the  accounts  had  not  been  properly  audited  ; 
and  order  of  Bacon,  V.C.,  discharged,  without 
prejudice  to  the  right  of  the  defendant  to  shew 
that  the  accounts  ought  to  be  treated  as  settled 
accounts  on  any  ground  other  than  that  they 
had  been  audited  in  accordance  with  the  Act 
and  rules.  Holgate  v.  Shutt  (No.  2)  (App.),  54 
Law  J.  Bep.  Chanc.  436 ;  Law  Bep.  28  Ch.  D. 
111. 

Arbitration. 

[Definition  of  word  "disputes"  in  Building 
Societies  Acts,  or  in  rules  of  any  society  there- 
under, 47  &  48  Vict.  c.  41.] 

8. — Action  for  an  account] — The  rules  of  a 
building  society  established  under  the  Building 
Societies  Act,  1874,  provided  that  disputes 
between  the  society  and  any  of  its  members 
should  be  referred  to  the  Registrar  of  Building 
Societies.  A  member  who  had  borrowed  money 
from  the  society  on  mortgage  brought  an  action 
against  the  society  for  an  account  of  the  pro- 
ceeds of  sale  of  the  mortgaged  property  (which 
had  been  sold  by  them'  under  their  power  of 
sale),  alleging  that  the  property  had  been  sold 
at  an  undervalue,  and  claiming  that  the  defen- 
dants should  be  charged  with  the  difference 
between  the  true  value  and  the  sale  price.  On 
an  application  by  the  defendants  for  a  stay  of 
proceedings,  and  that  all  matters  in  the  action 
might  be  referred  to  the  Registrar, — Held  (affirm- 
ing the  decision  of  Pearson,  J.,  52  Law  J.  Bep. 
Chanc  225),  that  the  dispute  being  merely  as  to  a 
money  demand  was  one  which  must  be  settled 
by  arbitration.  Hack  v.  The  London  Provident 
Building  Society  (App.),  52  Law  J.  Bep.  Chanc. 
541 ;  Law  Bep.  23  Ch.  D.  103. 
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Wiight  v.  The  Monarch  Investment  Building 
Society  (46  Law  J.  Rep.  Chano.  649 ;  Law  Rep. 
5  Ch.  D.  726)  followed.    Ibid. 

Mulkern  v.  Lord  (48  Law  J.  Rep.  Chano.  745  ; 
Law  Rep.  4  App.  Cas.  182)  explained.    Ibid. 

4. — Disputes  between  society  and  members : 
mortgage :  jurisdiction  of  high  court] — A  build- 
ing society  formed  under  the  Building  Societies 
Act,  1874,  and  having,  in  accordance  with  section 
16,  sub-section  9,  a  rule  requiring  all  disputes 
between  itself  and  its  members  to  be  settled  by 
arbitration,  sued  an  advanced   member   upon 
covenants  contained' in  a  mortgage.    On  a  sum- 
mons taken  out  by  the  member  to  stay  proceed- 
ings,—Held    (by    Lord   Blackburn    and    Lord 
Watson;    dissentiente   the    Earl   of    Selborne, 
L.C.),  that  the  jurisdiction  of  the  Court  was 
ousted,  and  that  the  matter  must  be  referred  to 
arbitration  under  the  rule.    The  Municipal  Per- 
manent Investment  Building  Society  v.   Kent 
(HI.),  53  Law  J.  Rep.  Q.B.  290 ;  Law  Rep.  9 
App.  Cas.  260. 

6. — Disputes  between  society  and  members : 
sale  by  building  society  of  leaseholds  mortgaged 
to  it] — A  building  society  registered  under  the 
Act  of  1874,  by  whose  rules  it  was  provided  that 
disputes  between  the  society  and  any  of  its 
members  should  be  settled  by  arbitration,  sold 
to  one  of  its  members  leaseholds  mortgaged  to 
it  by  others  of  its  members.  The  mortgagors 
brought  an  action  to  set  aside  the  sale  on  various 
grounds  of  fraud : — Held,  that  the  questions 
raised  in  the  action  were  not  compulsorily  refer- 
able to  arbitration,  as  being  a  dispute  between 
the  society  and  some  of  its  members.  French  v. 
The  Municipal  Permanent  Building  Society,  63 
Law  J.  Rep.  Chanc.  743. 

Hack  v.  The  London  Provident  Building 
Society  (No.  3  Bupra)  and  The  Municipal  Per- 
manent  Building  Society  v.  Kent  (see  last  case) 
distinguished.    Ibid. 

Borrowing. 

6.— Charge  upon  "  all  the  funds,  assets,  and 
effects  of  the  society"  :  foreclosure]— The  wind- 
ing-up provisions  of  the  Companies  Acts,  1862 
and  1867,  are  applicable  to  societies  registered 
under  the  Building  Societies  Aot,  1874.  The 
defendants  were  an  incorporated  society  esta- 
blished under  the  Building  Societies  Act,  1874. 
The  directors,  being  empowered  by  the  rules  of 
the  society  to  borrow  money,  accepted  a  loan 
from  the  plaintiff,  giving  as  security  a  bond,  by 
which  it  was  declared  that  "  all  the  funds,  assets, 
and  effects  of  the  society  shall  be  held  liable  for 
the  repayment."  The  defendants  failing  to  re- 
pay the  loan,  the  plaintiff  sued  them  on  the 
bond,  and,  having  recovered  judgment,  com- 
menced an  action  of  foreclosure  in  the  Court  of 
Chancery,  which  action  was  pending  when  a 
petition  was  filed  in  the  County  Court,  and  an 
order  was  made  for  the  winding  up  of  the  defen- 
dant society.  The  County  Court  Judge  having 
refused  to  grant  the  plaintiff  leave  to  continue 
the  action  of  foreclosure)— Held,  that  the  appeal 


would  lie  by  virtue  of  section  48  of  the  Companies 
Act,  1867,  but  that  the  action  of  foreclosure 
ought  not  to  be  allowed  to  proceed,  for  that  the 
security  did  not  amount  to  a  mortgage.  Andrew 
v.  The  Swansea  Cambrian  Benefit  Building 
Society,  50  Law  J.  Rep.  Q3.  428. 

7. — Powers :  banking  account :  overdraft : 
deposit  of  deeds  :  lien] — A  society  formed  under 
6  &  7  Will.  4.  o.  32  had  by  its  rules  no  express 
power  of  borrowing,  nor  was  it  expressly  pro- 
hibited from  borrowing.  All  payments  by  or 
to  the  society  were  to  be  made  through  the 
society's  bankers.  The  course  of  business  con- 
templated by  the  rules  did  not  necessitate  the 
raising  of  money  by  loans,  but  a  power  to 
obtain  temporary  advances  would  have  been 
convenient  in  carrying  out  the  objects  of  the 
society.  The  bankers  from  time  to  tune  allowed 
the  society  to  overdraw  their  account,  the  society 
depositing  with  them  title-deeds  of  the  proper- 
ties belonging  to  its  members.  In  1876  a  written 
memorandum  was  signed  by  the  solicitors  and 
secretaries  of  the  society,  stating  that  the  deeds 
deposited  were  so  deposited  not  only  for  safe 
custody,  but  also  as  a  lien  to  secure  the  Bums 
from  time  to  time  owing  by  the  society  to  the 
bankers  on  the  balance  of  the  banking  accounts. 
A  petition  for  winding  up  the  society  was  pre- 
sented in  1881,  and  an  order  made  therein  ap- 
pointing official  liquidators.  At  the  date  of  the 
presentation  of  the  petition  the  balance  due  to 
the  bank,  which  had  been  of  very  considerable 
amount,  had  been  reduced  to  2,7S4Z.  This  was 
subsequently,  before  the  date  of  the  action,  re- 
duced to  1,302Z.,  chiefly  by  payments  made  by 
borrowing  members  in  payment  of  the  advances 
made  to  them  by  the  society  on  the  security  of 
their  property.  In  an  action  by  the  official 
liquidators  claiming  delivery  up  of  the  title- 
deeds  deposited  with  the  bank,  and  for  a 
declaration  that  the  bank  had  no  lien  upon 
them,  and  for  repayment  by  the  bank  of  money 
received  by  the  bank  from  borrowing  members 
since  the  presentation  of  the  petition, — Held, 
by  Bristowe,  V.C.  (of  the  Duchy  of  Lancaster), 
that  the  transaction  amounted  to  a  loan,  and 
was  ultra  vires  the  society.  Held,  by  the  Court 
of  Appeal,  that  the  memorandum  shewed  that 
a  course  of  dealing  was  intended  not  autho- 
rised by  the  rules,  and  that  the  claim  of  the 
bank,  so  far  as  it  depended  on  the  memorandum, 
must  fail ;  but  so  far  as  the  money  advanced  by 
the  bank  went  to  pay  the  legal  liabilities  of  the 
society,  the  claim  must,  in  accordance  with  the 
equitable  principle  enunciated  in  In  re  The  Cork 
and  Youghal  Railway  Company  (39  Law  J.  Rep. 
Chanc.  277;  Law  Rep.  4  Chanc.  748),  be  al- 
lowed ;  but  the  burden  of  proving  what  was  so 
applied  lav  on  the  bank,  who  could  not  for  the 
purpose  of  satisfying  that  burden  have  the  bene- 
fit of  the  rule  in  Clayton's  Case  (1  Mer.  572).  The 
Official  Liquidator  of  the  Blackburn  and  Dis- 
trict Benefit  Building  Society  v.  Cunliffe,  Brooks 
&  Co.  (App.),  52  Law  J.  Rep.  Chanc.  92 ;  Law 
Rep.  22  Ch.  D.  61. 
The  consistency  of  this  equitable  principle 
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with  the  general  law  that  persons  having  no  bor- 
rowing powers  cannot  by  borrowing  contract 
debts  to  the  lenders,  may  be  shewn  by  the  fol- 
lowing test:  Has  the  transaction  added  to  the 
liabilities  of  the  borrowers,  for  if  the  amount 
remains  the  same,  but  there  is  merely  for  con- 
venience of  payment  a  change  of  creditors,  there 
is  no  substantial  borrowing  within  the  prohibi- 
tion of  the  general  law.    Ibid. 

The  bank  appealed  from  this  decision  to  the 
House  of  Lords, — Held,  that  the  borrowing  by 
the  society  was  ultra  vires,  and  that  the  bankers 
must  deliver  up  the  deeds  and  repay  all  sums 
received  on  behalf  of  the  society  after  the  peti- 
tion for  liquidation.  CunMffe  Brooks  <£  Co.  v. 
The  Blackburn  and  District  Benefit  Building 
Society  (H.L.),  54  Law  J.  Rep.  Chanc.  376 ;  Law 
Rep.  9  App.  Cas.  857. 

The  distinction  drawn  in  In  re  The  Cefn  Cilcen 
Mining  Company  (38  Law  J.  Rep.  Chanc.  78; 
Law  Rep.  7  Eq.  88)  and  Waterlow  v.  Sharp  (Law 
Rep.  8  Eq.  501)  between  overdrafts  on  a  banking 
account  and  other  loans  disapproved.    Ibid. 

8. — Powers  :  banking  account :  overdraft : 
money  paid  by  directors  in  mistake  of  legal 
powers:  ratification  by  members] — The  liqui- 
dators of  an  unincorporated  building  society 
not  having  borrowing  powers  conferred  upon 
it  by  its  rules  are  entitled  to  recover  from  the 
bankers  of  the  society  all  sums  received  by  the 
bankers  on  account  of  the  society  without  the 
bankers  taking  credit  for  any  sums  paid  by 
way  of  overdraft  or  otherwise  by  way  of  loan, 
except  those  applied  in  payment  of  the  legal 
debts  and  liabilities  of  the  society;  but  the 
bankers  are  entitled  to  have  a  lien  on  any 
mortgage  securities  taken  by  the  society  for  ad- 
vances made  out  of  the  overdrafts  allowed  by  the 
bankers.  The  Official  Liquidators  of  the  Black- 
burn and  District  Benefit  Building  Society  v. 
Cunliffe  Brooks  &  Co.  (App.),  54  Law  J.  Rep. 
Chanc.  1091 ;  Law  Rep.  29  Ch.  D.  902. 

If  the  directors  borrow  and  repay  money  in 
mistake  of  legal  powers,  the  liquidator  can  still 
recover  the  money  paid.    Ibid. 

The  mere  receipt  by  members  of  a  building 
society  of  yearly  accounts  shewing  an  overdraft 
at  the  bank  is  not  a  ratification  of  the  directors 
borrowing  money  ultra  vires.    Ibid. 

9. — Powers  :  liability  of  society  and  direc- 
tors]— By  the  certified  rules  of  an  unincorporated 
building  society  the  directors  were  empowered 
to  borrow  money  up  to  a  prescribed  limit.  The 
course  of  business  was  for  the  treasurer  of  the 
society  to  receive  the  loan  and  give  the  lender  a 
receipt,  together  with  an  undertaking  on  behalf 
of  the  directors  to  give  a  promissory  note  of  the 
directors  for  the  amount ;  and  these  notes  were 
subsequently  exchanged  for  the  receipt.  The 
plaintiffs  advanced  100Z.  to  the  society,  paying 
the  amount  to  the  treasurer,  and  receiving  from 
him  a  receipt  and  undertaking.  This  sum  was 
never  paid  over  to  the  society,  but  was  appro- 
priated by  the  treasurer  to  his  own  use,  and  no 
promissory  note  for  the  amount  was  procured 
for  the  plaintiffs.    At  the  time  of  this  loan  the 


society  had  borrowed  in  excess  of  the  limit 
allowed  by  the  rules.  The  plaintiffs  having  sued 
the  society  and  the  directors  to  recover  the 
amount, — Held,  that  the  individual  directors 
were  personally  liable  to  the  plaintiffs  for  the 
amount  of  the  loan ;  but  that  the  society  was 
not  so  liable.  Clwpleo  v.  The  Brunswick  Benefit 
Building  Society  and  Smith  (App.),  50  Law  J. 
Rep.  Q.B.  372  ;  Law  Rep.  6  Q.B.  D.  696. 

10. — Powers:  liability  of  directors:  over- 
drawn  banking  account] — Where  by  the  rules  of 
a  terminating  society  the  amount  to  be  received 
upon  deposit  or  loan  was  limited  to  an  amount 
not  exceeding  two  thirds  of  the  amount  for  the 
time  being  secured  to  the  society  by  mortgages 
from  its  members, — Held,  in  an  action  against 
the  directors  under  section  43  of  the  Building 
Societies  Act,  1874  (37  &  38  Vict.  c.  42),  that 
they  were  personally  liable  in  respect  of  sums 
received  by  the  society  on  deposit  or  loan  in 
excess  of  the  limit  prescribed  by  the  rules,  not- 
withstanding that  the  amount  received  on  de- 
posit or  loan  did  not  exceed  the  other  of  the 
alternative  limits  prescribed  by  section  15. 
Held,  also,  that  a  loan  at  interest  to  the  society 
from  its  bankers,  secured  by  deposit  of  title- 
deeds,  and  made  by  allowing  the  society  to 
overdraw  its  account  at  the  bank,  was  a  "  loan  " 
within  the  meaning  of  section  15.  Looker  v. 
Wrigley ;  Leigh  v.  Wrigley,  Law  Rep.  9  Q.B.  D. 
397. 

11. — Powers:  rules:  deposits  on  loan]—  One 
of  the  rules  of  a  building  society  stated  that  the 
society  was  established  for  the  purpose  of  rais- 
ing by  monthly  subscriptions  and  deposits  on 
loans  a  fund  to  make  advances  to  members  of 
the  value  of  their  shares.  No  other  rule  re- 
ferred to  or  mentioned  a  power  to  borrow,  and 
there  were  no  provisions  as  to  payment  of 
interest,  evidence  of  loan,  or  repayment  or 
security : — Held,  that  the  above  rule  conferred 
on  the  society  a  power  to  borrow  by  receiving 
deposits  on  loans.  In  re  The  Mutual  Aid  Per- 
manent  Benefit  Building  Society,  54  Law  J. 
Rep.  Chanc.  493;  Law  Rep.  29  Ch.  D.  182; 
affirmed  on  appeal,  55  Law  J.  Rep.  Chanc.  Ill ; 
Law  Rep.  30  Ch.  D.  434. 

12. — Powers  :  rules :  unlimited  borrowing : 
equitable  mortgagees  :  preference  shareholders  : 
investing  or  unadvanced  members] — A  rule  of  a 
benefit  building  society  enrolled  under  6  <fe  7 
Will.  4.  o.  32  authorising  the  society  to  borrow 
money  is  not  invalid  merely  because  it  omits 
to  prescribe  a  limit  to  the  borrowing  power. 
Murray  v.  Scott ;  Brimelow  v.  Murray  ;  Agnew 
v.  Murray  (H.L.),  53  Law  J.  Rep.  Chanc.  745 ; 
Law  Rep.  9  App.  Cas.  519. 

Dicta  of  Lord  Hatherley  in  Laing  v.  Reed 
(39  Law  J.  Rep.  Chanc.  1 ;  Law  Rep.  5  Chanc. 
4),  Malins,  V.C.,  in  HilVs  Case  (39  Law  J.  Rep. 
Chanc.  629 ;  Law  Rep.  9  Eq.  605),  and  James, 
L.J.,  in  In  re  The  Professional,  dc,  Building 
Society  (Law  Rep.  6  Chanc.  856)  examined. 
Ibid. 

A  rule  of  a  benefit  building  society  enrolled 
,  4.  e.  82  authorised  the  borrow- 


BUILDING  SOCIETY. 


101 


ing  of  money,  and  made  the  money  to  be  bor- 
rowed a  first  charge  on  the  funds  and  property 
of  the  society.  The  directors  borrowed  large 
sums  under  this  rule,  for  some  part  of  which 
they  gave  as  security  equitable  mortgages  of 
specific  assets  of  the  society: — Held,  that  the 
equitable  mortgages  were  invalid,  and  that  all 
lenders  under  the  rule  were  entitled  to  rank 
pari  passu  against  the  entire  assets.    Ibid. 

Another  rule  authorised  the  issue  of  deposit 
or  paid-up  shares  of  302.  bearing  interest  at  five 
per  cent.,  and  allowed  the  depositor  on  giving  a 
month's  notice  to  withdraw  the  whole  or  part  of 
his  deposit  in  preference  to  all  other  shares. 
This  rule  was  struck  out  by  the  certifying  bar- 
rister, but  nevertheless  the  society  retained  it  in 
their  printed  book  of  rules,  and  under  it  issued 
many  paid-up  302.  shares.  Afterwards  the 
society  amended  the  rule  by  substituting  12.  for 
302.,  and  the  barrister  certified  the  rule  as  altered. 
The  holders  of  302.  shares  exchanged  them  for 
12.  shares,  and  other  12.  shares  were  issued: — 
Held,  that  the  issue  of  deposit  or  paid-up  shares 
as  provided  by  the  rule  entitled  those  holders 
who  had  given  notice  of  withdrawal  before  the 
winding-up  of  the  society  to  be  paid  after  the 
creditors  but  in  priority  to  other  members. 
Decision  of  the  Court  of  Appeal  in  In  re  The 
Guardian  Permanent  Benefit  Building  Society ; 
Scott's  Case  (52  Law  J.  Rep.  Chanc.  857 ;  Law 
Rep.  23  Ch.  D.  440)  affirmed.  The  decision  in 
Grace  Calvert's  Case  (ibid.)  reversed,  except  so 
far  as  it  directed  the  delivery  up  of  deeds  and 
documents  to  the  official  liquidator. 

Ultra  vires:  bond  of  corroboration  given  by 
society  to  prior  mortgagee  to  prevent  sale  of 
mortgaged  property.  See  Scotch  Law — Build- 
ing Society. 

Incorporation. 

18. — Certificate]— An  action  cannot  be  main- 
tained to  impeach  the  incorporation  of  a  society 
under  the  Building  Societies  Act,  1874.  Glover 
v.  Giles,  50  Law  J.  Rep.  Chanc.  568 ;  Law  Rep. 
18  Ch.  D.  173. 

Members. 

14.—  Advanced  member:  fine:  compound 
interest] — One  of  the  rules  of  a  building  society 
was  as  follows :  "  The  fines  incurred  by  all 
present  or  future  mortgagors,  by  neglecting  to 
make  their  monthly  payments  of  principal, 
interest,  fines,  and  other  payments,  will  be  at 
the  rate  of  five  per  cent,  per  month  on  the  total 
amount  in  arrear  "  : — Held,  that  the  monthly 
fine  was  to  be  calculated  at  the  rate  of  five  per 
cent,  per  month  on  the  amount  of  the  previous 
fines  and  other  payments  as  well  as  of  the 
principal  and  interest  in  arrear.  Held  also, 
that  the  amount  of  the  fine  was  not  unreason- 
able. In  re  The  Middlesbrough  Building  Society, 
54  Law  J.  Rep.  Chanc.  592. 

15. — Borrowing  member:  redemption:  ac- 
counts :  premium :  interest] — A  building  society 
nay  properly,  if  in  accordance  with  its  rules,  on 


making  an  advance  to  a  borrowing  member, 
charge  a  premium  on  the  amount  of  the  ad- 
vance proportioned  to  the  intended  duration  of 
the  loan,  and  require  that  such  premium  shall 
be  added  to  the  principal  sum  advanced,  and 
interest  paid  on  the  whole,  and  require  payment 
of  the  premium  for  the  entire  period,  even  in 
case  of  the  loan  being  repaid  at  an  earlier  date 
than  that  to  which  the  premium  was  calculated. 
In  accordance  with  the  prospectus  and  rules  of 
a  building  society,  as  construed  by  the  Court, 
the  society  advanced  to  a  borrowing  member  the 
amount  of  his  shares,  charging  him  a  premium 
calculated  on  the  basis  of  the  advance  being  for 
fifteen  years  ;  and  a  mortgage-deed  of  the  pro- 
perty in  respect  of  which  the  advance  was  made 
was  executed,  by  which  the  premium  was  added 
to  the  principal,  and  repayment  by  monthly  in- 
stalments provided  for  in  accordance  with  the 
rules  ;  the  instalments  for  each  year  being  made 
applicable  in  paying  interest  charged  on  the 
whole  principal  sum,  made  up  of  the  sum  ad- 
vanced and  the  premium,  and  in  reduction  of 
that  principal  sum.  The  borrower  claimed  to 
redeem  the  mortgaged  property  before  the  ex- 
piration of  the  fifteen  years,  on  the  basis  of  an 
account  in  which,  in  calculating  the  extent  to 
which  the  monthly  instalments  which  had  been 
paid  were  to  be  considered  as  having  gone  in 
reduction  of  principal,  and  the  amount  by  which 
the  principal  remaining  repayable  had  thereby 
been  reduced,  he  was  charged  with  only  a  part 
of  the  premium,  proportioned  to  the  shorter 
period  for  which  the  loan  was  retained,  and  no 
interest  was  charged  upon  the  premium : — Held, 
that  the  borrower  could  only  redeem  on  the  basis 
of  an  account  in  which  the  whole  premium  was 
charged  at  the  outset  and  added  to  the  actual 
sum  advanced,  and  interest  was  charged  on  the 
principal  sum  so  constituted.  Harvey  v.  The 
Municipal  Permanent  Investment  Building 
Society,  52  Law  J.  Rep.  Chanc.  349.  [Reversed 
on  appeal,  but  on  different  grounds,  see  next 
case.] 

Withdrawing  members:  rights  of,  in  winding- 
up  of  society.  See  No.  12  supra ;  Nos.  22-24 
infra. 

Mortgage. 

16. — Statutory  receipt:  effect  of]— The  re- 
ceipt indorsed  by  a  building  society  under  the 
provisions  of  section  42  of  the  Building  Societies 
Act,  1874,  upon  a  mortgage  or  further  charge 
given  to  the  society,  not  only  revests  the  mort- 
gaged property,  but  also  vacates  the  mortgage  or 
further  charge  or  debt,  and  is  conclusive  as 
against  the  society,  and  precludes  it  from  as- 
serting that  anything  is  due  in  respect  of  that 
mortgage,  further  charge,  or  debt,  even  though 
the  receipt  was  given  under  a  mistake.  Harvey 
v.  The  Municipal  Permanent  Investment  Build- 
ing Society  (App.),  53  Law  J.  Rep.  Chanc.  1126 ; 
Law  Rep.  26  Ch.  D.  273. 

Sparrow  v.  Farmer  (28  Law  J.  Rep.  Chanc. 
537)  distinguished.    Ibid. 


102 


BUILDING  SOCIETY. 


17. — Statutory  receipt:  legal  estate:  pri- 
ority]—G.  mortgaged  a  freehold  house,  with 
three  others,  to  a  building  society.  He  then 
sold  the  house  to  the  defendant,  who  had  no 
notice  of  the  incumbrance,  and  did  not  require 
the  production  of  any  deeds,  C.  acting  as  his 
solicitor  in  the  matter.  C.  subsequently  mort- 
gaged the  house  with  other  property  to  the 
plaintiff  to  secure  a  sum  exceeding  the  loan 
from  the  building  society.  Previously  to  the 
execution  of  this  mortgage  the  amount  due  to 
the  building  society  on  their  mortgage  was  paid 
off  by  the  plaintiff,  and  a  statutory  receipt  was 
duly  indorsed  thereon  pursuant  to  the  Building 
Societies  Act,  1874,  s.  42 : — Held,  that  the  effect 
of  the  statutory  receipt  was  to  vest  the  legal 
estate  in  the  house  in  the  plaintiff,  and  that 
therefore  he  was  entitled  to  priority  over  the 
defendant  to  the  extent  of  the  money  paid  to 
the  building  society  and  the  interest  thereon. 
Sangster  v.  Cochrane,  54  Law  J.  Bep.  Chanc. 
801 ;  Law  Bep.  28  Ch.  D.  298. 

Pease  v.  Jackson  (37  Law  J.  Bep.  Chanc.  725 ; 
Law  Bep.  8  Chanc  576)  and  Robinson  v.  Trevor 
(No.  19  infra)  followed.    Ibid. 

Quaere,  whether,  apart  from  the  authorities, 
the  section  ought  not  to  be  read  as  contemplating 
two  modes  of  proceeding,  namely,  a  statutory 
reoeipt  which  is  to  vacate  the  mortgage  where 
it  is  not  intended  to  keep  the  mortgage  alive, 
and  a  reconveyance,  including  therein  a  transfer, 
where  it  is  so  intended.    Ibid. 

Quaere,  therefore,  whether  in  the  present  case 
the  true  effect  of  the  statutory  receipt  was  not 
to  vest  the  legal  estate  in  the  house  in  the  de- 
fendant, he  being  solely  and  absolutely  entitled 
to  the  equity  of  redemption.    Ibid. 

18. — Statutory  receipt :  priority] — A  piece  of 
land  was  mortgaged  to  a  friendly  society,  and 
by  way  of  second  mortgage  to  a  banking  com- 
pany. A  building  society  agreed  to  pay  off  the 
first  mortgage,  and  to  make  a  further  advance, 
having  no  notice  of  the  second  mortgage.  Ac- 
cordingly, by  a  deed  indorsed  on  the  first  mort- 
gage deed,  the  first  mortgagees  reconveyed  to 
the  mortgagor,  who  by  another  deed  conveyed 
the  land  to  the  building  society  to  secure  the 
repayment  of  the  sum  paid  to  the  first  mort- 
gagees and  the  further  advance : — Held,  that  as 
the  legal  estate  had  passed  by  a  reconveyance 
and  not  by  a  reoeipt  under  87  &  38  Vict.  c.  42, 
8.  42,  it  was  vested  in  the  building  society,  and 
gave  them  priority  over  the  second  mortgagees. 
Robinson  v.  Trevor  (see  next  case)  distinguished. 
The  Carlisle  Banking  Company  v.  Thompson, 
Law  Bep.  28  Ch.  D.  898. 

19. — Statutory  receipt:  third  mortgage: 
tacking]— la  1865,  L.,  a  member  of  a  building 
society  established  under  6  &  7  Will.  4.  c.  32, 
mortgaged  certain  premises  to  the  society  to 
secure  all  moneys  to  become  due  from  him 
under  its  rules.  In  1868,  by  a  deed  reciting  the 
first  mortgage,  L.  mortgaged  his  interest  in  the 
premises  to  the  plaintiff.  The  first  mortgagees 
received  no  notice  of  the  second  mortgage.  In 
1875,  in  pursuance  of  a  previous  arrangement 


with  L.,  the  appellants  paid  off  the  first  mort- 
gage, whereupon  the  trustees  of  the  society 
handed  to  them  the  title-deeds,  and  also  the 
first  mortgage-deed  indorsed  with  a  receipt  pur- 
suant to  6  A  7  Will.  4.  c.  82,  s.  5,  and  antedated 
to  the  date  of  the  arrangement.  The  appellants, 
who  had  no  notice  of  the  second  mortgage,  also 
made  a  further  advance  to  L.,  whereupon  he 
assigned  the  premises  to  them  to  secure  the 
whole  sum  so  paid  to  him  and  to  the  first  mort- 
gagees. All  three  mortgages  were  duly  registered 
in  the  North  Biding  registry  in  order  of  date. 
L.  filed  a  petition  for  liquidation : — Held,  that 
the  appellants  were  entitled  to  priority  over  the 
plaintiff  in  respect  of  the  sum  paid  to  the  first 
mortgagees,  but  not  in  respect,  of  the  further  ad- 
vance to  L.  Robinson  v.  Trevor  (App.),  58  Law 
J.  Bep.  Chanc.  85  ;  Law  Bep.  12  Q.B.  D.  423. 

Pease  v.  Jackson  (37  Law  J.  Bep.  Chanc.  725 ; 
Law  Bep.  3  Chanc.  576)  followed.    Ibid. 

The  Fourth  City  Mutual  Benefit  Building 
Society  v.  Williams  (49  Law  J.  Bep.  Chanc.  245 ; 
Law  Bep.  14  Ch.  D.  140)  considered  per  Bag- 
gallay,  L.J.    Ibid. 

Attornment  clause :  validity  of,  as  against  trus- 
tee in  bankruptcy.  See  Mortgage — Attorn- 
ment, 5. 

Proof  by  society  in  liquidation  of  mortgagor. 
See  Bankruptcy — Proof,  8. 


Winding-up. 

20. — The  winding-up  provisions  of  the  Com- 
panies Acts,  1862  and  1867,  are  applicable  to 
societies  registered  under  the  Building  Societies 
Act,  1874.  Andrew  v.  The  Swansea  Cambrian 
Benefit  Building  Society,  50  Law  J.  Bep.  QJB. 
428. 

21. — Priority:  deposits  on  loan] — The  first 
rule  of  a  benefit  building  society  formed  under 
6  A  7  Will.  4,  c.  32,  stated  that  the  society  "  is 
established  for  the  purpose  of  raising  by  monthly 
subscriptions  and  deposits  on  loans  a  fund  to 
make  advances  to  members  of  the  value  of  their 
shares,"  and  by  another  rule  the  directors  were 
to  meet  at  stated  times  "  for  the  purpose  of  con- 
ducting the  business  of  the  society  " : — Held, 
that  the  society  had  power  to  borrow  money  by 
receiving  deposits  on  loans,  and  that  the  persons 
who  so  deposited  money  with  the  society  by  way 
of  loan  were  entitled,  on  the  society  being  wound 
up,  to  be  paid  out  of  the  assets  of  the  society  in 
priority  to  all  classes  of  members  of  the  society. 
In  re  The  Mutual  Aid  Permanent  Benefit  Build- 
ing Society,  55  Law  J.  Bep.  Chanc.  Ill ;  Law 
Bep.  30  Ch.  D.  484. 

Decision  of  Kay,  J.  (54  Law  J.  Bep.  Chanc. 
493 ;  Law  Bep.  29  Ch.  D.  182),  affirmed.    Ibid. 

22. — Priority:  withdrawing  members] — By 
the  rules  of  a  mutual  loan  society,  which  was 
registered  as  an  unlimited  company  under  the 
Companies  Act,  1862,  every  year  a  separate  fund 
was  formed  by  subscriptions  of  members  joining 
the  society  during  the  year.  The  accounts  of 
each  fund  were  kept  distinct,  and  members  re- 
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ceived  appropriations  out  of  the  particular  fund 
to  which  they  belonged.  Withdrawing  members 
were  entitled,  after  notice,  to  payment  in  order 
of  the  date  of  notice,  and  only  out  of  moneys 
received  from  time  to  time  in  respect  of  their 
particular  fund.  The  society  was  voluntarily 
wound  up: — Held  (reversing  the  decision  of 
Kay,  J.),  that  upon  the  true  construction  of  the 
rules  such  withdrawing  members  were  entitled 
to  priority  over  the  continuing  members  as  to 
their  particular  fund,  and  that  the  rule  with  re- 
gard to  the  withdrawal  of  members  was  a  con- 
tract between  the  members  of  the  society,  and 
under  it  the  members  who  had  given  notice  of 
withdrawal  as  above  mentioned  had  a  con- 
tractual right  to  be  paid  in  priority  out  of  their 
particular  fund,  and  such  right  was  not  put  an 
end  to  by  the  winding-up  or  by  the  closing  of 
the  fund.  In  re  The  Alliance  Society  (App.),  54 
Law  J.  Bep.  Chanc.  540 ;  Law  Bep.  28  Ch.  D.  559. 

In  re  The  Mutual  Society  (Law  Bep.  24  Ch.  D. 
425n)  commented  on.    Ibid. 

28. — Priority :  withdrawing  members :  power 
to  withdraw  and  obtain  repayment  "provided 
the  funds  permit"] — A  rule  of  a  benefit  build- 
ing society  directed  that  any  investing  member 
should  be  allowed  to  withdraw  (provided  the 
funds  permitted)  sums  not  exceeding  101.  by 
giving  seven  days'  notice,  and  sums  exceeding 
101.  by  giving  one  month's  notice ;  and  that  no 
further  liabilities  should  be  incurred  by  the 
society  until  such  member  had  been  repaid : — 
Held,  that  upon  the  expiration  of  a  notice  of 
withdrawal  under  the  rule  the  member  giving  it 
became  as  between  himself  and  other  members 
a  guosi-creditor,  with  a  right  to  be  repaid  out  of 
the  funds  of  the  society  as  soon  as  all  prior 
claims  had  been  satisfied;  and  that  his  right 
was  not  taken  away  by  a  subsequent  winding-up 
of  the  society.  Held,  therefore,  that  in  the  dis- 
tribution of  assets  under  a  winding-up  order, 
after  payment  of  outside  creditors,  those  mem- 
bers who  had  given  notice  of  withdrawal  ex- 
piring before  the  order  were  entitled  to  priority 
over  other  members.  Walton  v.  Edge  and  others 
(H Jj.),  54  Law  J.  Bep.  Chanc.  362 ;  Law  Bep. 
10  App.  Cas.  33. 

Judgment  of  the  Court  of  Appeal  (52  Law  J. 
Bep.  Chanc.  894 ;  Law  Bep.  24  Ch.  D.  421,  sub 
nom.  In  re  The  Blackburn  Benefit  Building 
Society)  affirmed.    Ibid. 

In  re  The  Mutual  Society  (Law  Bep.  24  Ch.  D. 
425n.)  distinguished.    Ibid. 

The  Blackburn  dc.  Building  Society  v.  Cun- 
liffe  Brooks  A  Co.  (52  Law  J.  Bep.  Chanc.  92 ; 
Law  Bep.  22  Ch.  D.  61)  explained.    Ibid. 

24. — Withdrawing  members :  compulsory 
withdrawal:  right  of  borrowing  member  to  re- 
ceive credit  for  all  instalments,  and  pay  up 
balance  of  loan,  and  be  relieved  of  further  lia- 
bilities']— A  building  society,  registered  under 
the  Building  Societies  Act,  1874,  had  for  its 
objects — first,  to  form  a  good  investment  for  in- 
vestors; secondly,  to  advance  to  shareholders 
money  for  building  and  other  purposes,  to  a  not 
greater  extent  than  the  amount  of  their  shares, 


on  their  granting  a  bond  for  the  same  over 
heritable  security.  The  rules  provided  that  the 
shares  were  to  be  limited  to  251. ;  that  a  share- 
holder who  had  not  received  an  advance  was  to 
pay  up  his  shares  by  monthly  instalments  ;  and 
when  such  instalments  with  profits  amounted 
to  25Z.  per  share  he  was  to  be  paid  out.  As  to 
a  member  who  had  received  an  advance,  it  was 
provided  that  he  should  pay  up  his  advance  by 
monthly  instalments  on  his  shares  with  interest 
at  the  rate  of  five  per  cent,  on  the  loan.  It  was 
also  provided  that  members  could  withdraw 
on  giving  a  month's  notice.  On  withdrawal  by 
an  unadvanced  member,  he  was  to  receive  the 
whole  instalments  paid  on  his'  shares  with  in- 
terest. On  withdrawal  by  a  borrowing  member, 
he  was  to  pay  up  the  whole  of  his  debt,  interest, 
and  penalties,  after  deducting  the  amount  of  the 
monthly  instalments  paid  upon  his  shares  with 
interest  calculated  thereon.  A.  took  shares  for 
the  sole  purpose  of  obtaining  an  advance.  He 
executed  a  bond  in  common  form  as  security, 
and  the  society  granted  him  a  back-letter,  to 
the  effect  that  they  agreed  not  to  enforce  the 
bond  so  long  as  the  regular  payments  of  the 
instalments,  interest,  and  other  sums  due  upon 
his  shares  were  paid.  A.  regularly  paid  his  in- 
stalments with  interest  charged  on  the  whole 
sum  lent.  Losses  having  been  incurred,  the 
society  was  in  February,  1880,  ordered  to  be 
wound  up  voluntarily.  There  were  no  outside 
creditors.  In  July,  1880,  A.  gave  notice,  under 
the  rules,  of  withdrawal  to  the  liquidators,  and 
claimed  a  discharge  of  his  bond  on  his  paying 
to  them  the  difference  between  his  loan  and  the 
amount  in  cumulo  of  the  instalments  paid  by 
him,  with  interest  added.  The  liquidators  de- 
nied his  right  to  withdraw  after  liquidation, 
unless  he  paid  up  the  whole  loan  and  left  the 
instalments  to  be  refunded  according  to  the  re- 
sult of  the  liquidation : — Held,  affirming,  with  a 
variation,  the  judgment  of  the  Court  below,  that 
the  advance  had  pro  tanto  been  extinguished  by 
the  total  amount  of  the  instalments  paid  by  A. ; 
that  from  and  after  the  date  of  the  winding-up 
order  A.  had  a  right  to  redeem  his  security  by 
paying  to  the  liquidators  the  difference  between 
his  advance  and  his  instalments,  with  interest 
added  thereon,  as  against  excess  of  interest 
which  he  had  been  charged;  and  on  payment 
of  such  difference,  with  interest  thereon,  he  was 
entitled  to  be  relieved  of  all  further  liability  as 
a  contributory  or  otherwise.  Brownlie  v.  Russellt 
Law  Bep.  8  App.  Cas.  235. 

BULLION. 

Liability  to  contribute  to  salvage.  See  AD- 
MIRALTY— Costs,  9. 

BUBIAL. 

[The  Burial  Laws  Amendment  Act,  1880  (43  & 
44  Vict.  c.  41),  explained.  Section  11  of  that 
Act  not  to  be  deemed  to  alter  section  17  of  the 
Births  and  Deaths  Registration  Act,  1874  (37 


104 


BURIAL-CAMPBELL'S  ACT. 


&  38  Vict.  c.  88),  except  in  case  of  a  burial 
under  the  Act  of  1880.  44  &  45  Vict.  c.  2,  s.  1. 
44  That  Act "  in  the  same  section  11  to  be  read 
"  this  Act,"  s.  2. 

[Interments  (Felo  de  Se)  Act,  1882.  Coroner  to 
give  directions  for  interment  of  persons  found 
felo  de  se  in  churchyard  or  parish  burial 
ground,  s.  2.  Rites  of  Christian  burial  not 
to  be  performed  on  interment,  s.  4,  45  &  46 
Vict.  c.  19.] 

[Disused  Burial  Grounds  Act,  1884,  47  &  48 
Vict.  c.  72.  Disused  burial  grounds,  defini- 
tion, s.  2.  After  the  passing  of  this  Act,  it 
shall  not  be  lawful  to  erect  any  buildings 
upon  any  disused  burial  ground,  except  for 
the  purpose  of  enlarging  a  church,  chapel, 
meeting-houses,  or  other  places  of  worship, 
s.  3.  Saving  for  buildings  already  sanctioned, 
s.  4.  Saving  of  burial  grounds  sold  under  Act 
of  Parliament,  s.  5.] 

[Burial  Boards  (Contested  Election)  Act,  1885, 
48  &  49  Vict.  c.  21.  Expenses  of  contested 
elections  to  burial  board  to  be  defrayed  by  the 
board  in  same  manner  as  expenses  incurred 
in  carrying  Burial  Acts  into  execution,  and  to 
be  included  in  certificate  to  overseers,  s.  2.] 

1. — Burial  board :  appointment  of :  ecclesias- 
tical district] — An  ecclesiastical  district,  not 
maintaining  its  own  poor,  but  having  a  separate 
burial  ground,  which  forms  part  of  an  old  parish 
separately  maintaining  its  own  poor  and  having 
a  burial  board  and  ground,  can,  under  18  &  19 
Vict.  c.  128,  s.  12,  appoint  a  separate  burial 
board  for  such  district,  although  it  forms  part 
of  an  area  for  which  a  burial  board  already 
exists.  Reg.  v.  The  Overseers  of  the  Parish  of 
Tonbridge  (App.),  53  Law  J.  Rep.  Q.B.  488 ; 
Law  Rep.  13  Q.B.  D.  339. 

Judgment  of  the  Queen's  Bench  Division 
(52  Law  J.  Rep.  Q.B.  595 ;  Law  Rep.  11  Q.B.  D. 
134)  reversed.    Ibid. 

2. — Dead  bodies  cast  on  shore :  buried  by 
parish :  expenses  from  county] — By  48  Geo.  3. 
o.  75,  s.  1,  the  churchwardens  and  overseers  of 
the  parish  in  which  any  dead  body  "shall  be 
found  thrown  in  or  cast  on  shore  from  the  sea 
by  wreck  or  otherwise,"  shall  cause  the  same  to 
be  decently  interred ;  and  by  section  6  a  Justice 
of  the  peace  for  the  county  may  order  the 
treasurer  for  the  county  to  pay  such  church- 
wardens and  overseers  the  costs  and  expenses 
thereby  incurred.  A  collision  occurred  in  the 
river  Thames  near  Woolwich  between  the 
steamships  Princess  Alice  and  Bywell  Castle, 
whereby  the  former  ship  was  sunk  and  more 
than  600  people  who  were  on  board  her  were 
drowned.  Many  of  the  bodies  were  found  float- 
ing on  the  water  or  sunk  in  the  wreck;  they 
were  collected  in  boats,  and  landed  in  the  parish 
of  Woolwich,  and  eventually  buried  by  the 
churchwardens  and  overseers  of  the  parish. 
The  river  Thames  at  Woolwich  where  the 
bodies  were  found  is  a  tidal  navigable  river 
where  great  ships  go,  but  its  mouth,  where  it 


joins  the  sea,  is  more  than  thirty  miles  distant. 
A  magistrate  for  the  county  having  refused  to 
order  the  county  treasurer  to  reimburse  the 
churchwardens  and  overseers  the  expenses 
attending  the  burial, — Held,  that  the  magistrate 
was  justified  in  refusing,  for  that  the  Thames  at 
Woolwich  was  not  the  "  sea  "  within  the  mean- 
ing of  the  Act.  The  Churchwardens  of  Wool- 
wich v.  Robertson  (App.),  50  Law  J.  Rep.  M.C. 
87 ;  Law  Rep.  6  Q.B.  D.  654. 

3. — Crave:  metropolitan  burial  act:  real 
estate :  heir] — Spaces  were  granted  in  perpetuity 
by  a  burial  board  pursuant  to  the  Metropolitan 
Burial  Act  to  E.  and  her  heirs.  E.  died  intes- 
tate : — Held,  that  the  exclusive  right  of  burial 
in  the  spaces  vested  in  her  heir.  Mathews  v. 
Jeffery,  50  Law  J.  Rep.  Q.B.  164 ;  Law  Rep.  6 
Q.B.  D.  290. 

Cremation :  duty  of  executor :  direction  by  will 
disposing  of  body.    See  Executor,  9. 

Cremation :  not  a  misdemeanour  unless  amount- 
ing to  nuisance.    See  Cremation: 

Inoome  tax :  liability  of  board  to,  in  respect  of 
surplus  income.    See  Income  Tax,  9. 

BUSINESS. 

Covenant  not  to  carry  on :  construction  of.  See 
Covenant,  7,  8. 

Executor  carrying  on :  liability  of.  See  Execu- 
tor, 10. 

Goodwill  of.    See  Goodwill. 

BY-LAW. 

Validity:  dock  company:  by-law  excluding 
casual  workmen  from  company's  premises. 
See  Harbour,  1. 

Validity :  railway  passenger  travelling  in  higher 
class  of  carriage.    See  Railway  Company,  6. 

Validity :  swine :  keeping,  near  dwelling-house. 
See  Public  Health  Act,  7. 

CAB. 
Liability  of  proprietor.    See  Negligence,  5. 

CAIRNS'   ACT. 

Costs :  discretion  of  Court.    See  Patent,  1. 

Damages:  misrepresentation.  See  Specific 
Performance,  2. 

CALLS. 
See  Company — Shares,  1 ;  Winding-up,  2. 

CAMPBELL'S   (LORD)  ACT. 

1.-  Damages:  pecuniary  interest  in  life  of 
deceased] — The  plaintiff,  as  administrator,  sued 
the  defendants,  under  the  provisions  of  9  A  10 
Vict.  o.  93,  to  recover  damages  for  the  death  of 
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his  son,  who  had  been  killed  by  their  negligence. 
At  the  trial,  the  plaintiff  gave  evidence  to  the 
effect  that  he  was  nearly  blind,  and  was  injured 
in  his  leg  and  hands,  and  that  the  deceased  was 
always  very  kind  to  him,  and  nsed  to  contribute 
to  his  support  five  or  six  years  ago  when  he 
required  it :— Held,  upon  the  above  facts,  that 
there  was  some  evidence   for  the  jury  of    a 
reasonable  expectation  of  benefit  from  the  con- 
tinuance of  the  son's  life,  entitling  the  plaintiff 
to  sue  under  9  <fe  10  Vict.  c.  93.    Hetherington 
v.   The  North  Eastern  Railway  Company,  51 
Law  J.  Rep.  Q.B.  495  ;  Law  Bep.  9  Q.B.  D.  160. 
2. — Distribution  of  fund  amongst  relatives] — 
A  sum  of  money  was  received  from  a  railway 
company,    by  way   of    compensation,    by    the 
executors  of  a  person  whose  death  had  resulted 
from  injuries  received  in  an  accident  on  the 
railway,  no  action  having  been  brought  under 
Lord  Campbell's  Act  (9  &  10  Vict.  c.  93).    The 
executors  brought  an  action  in  the  Chancery 
Division  against  all  the  relatives  of  the  deceased 
referred  to  in  section  2  of  9  &  10  Vict.  c.  93, 
asking  for  a  declaration  as  to  the  persons  en- 
titled   to   the  money:— Held,  that   the  Court 
could  distribute  the  fund  amongst  such  of  the 
relatives  only  as  suffered  damage  by  reason  of 
the  death,  in  the  same  manner  as  a  jury  would 
in  an  action  under  the  Act.    Buhner  v.  Buhner \ 
53  Law  J.  Bep.  Chanc.  402;    Law  Bep.    25 
Ch.  D.  409. 

Action  by  personal  representative,  when  main- 
tainable.    See  Carrier,  2. 

Collision  :  action  by  widow  for  loss  of  husband's 
life :  action  maintainable  notwithstanding  con- 
tributory negligence  by  husband.  See  Ship — 
Collision,  7. 

CANADA,  LAW  OF. 
See  Colonial  Law— Canada. 


CANAL  BOATS. 

[Amendment  of  the  Canal  Boats  Act,  1877  (40 
A  41  Vict.  c.  60),  47  &  48  Vict.  c.  75.] 


CANTEEN   STEWABD. 
Person  subject  to  military  law.    See  Abmy,  2. 

CANVASSEBS. 
See  Parliament,  2. 

CAPITAL. 

Apportionment   between    capital  and   income. 
See  Tenant  for  Life,  4-18. 

Company,  of.    See  Company. 

CABBIAGES. 

[Beduction  of  duty  on,  47  &  48  Vict.  c.  25.] 
Digest,  1881-1885. 


CABBIEB. 
Liability  of  Carrier. 
Carriers  Act, 
Contract, 
Negligence, 

Liability  of  Consignor. 
Lien.  

Liability  of  Carrier. 

Carriers  Act, 

1. — Temporary  loss  of  goods :  consequential 
damages'] — A  carrier  is  protected  by  the  provi- 
sions of  the  Carriers  Act,  section  1,  not  only 
from  liability  for  the  loss,  whether  temporary 
or  permanent,  of  undeclared  goods,  but  also 
from  liability  for  the  consequences  resulting 
from  such  a  loss,  and  consequently  is  not  liable 
in  damages  for  the  detention  of  undeclared 
goods,  where  such  detention  is  the  result  of  a 
loss  in  respect  of  which  he  is  protected  by  the 
Carriers  Act.  Millen  v.  Brasch  A  Co.  (App.),  51 
Law  J.  Bep.  Q.B.  127 ;  Law  Bep.  10  Q.B.  D.  142. 

The  plaintiff  delivered  to  the  defendants, 
carriers  for  hire  from  London  to  Borne,  a  trunk 
to  be  sent  from  London  to  Liverpool,  and 
thence  by  ship  to  Italy.  The  trunk  contained 
wearing  apparel,  consisting  of  silk  dresses 
and  other  articles  within  the  Carriers  Act,  ex- 
ceeding 10/.,  but  no  declaration  of  their  value 
was  made.  Owing  to  the  negligence  of  the 
defendants,  the  trunk  was  sent  to  the  Victoria 
Docks  in  London  and  thence  shipped  to  New 
York.  It  was  eventually  recovered,  and  after 
considerable  delay  delivered  to  the  plaintiff  in 
Borne.  Some  of  the  contents  were  injured 
owing  to  the  Custom  House  officer  in  New  York 
unpacking  and  negligently  repacking  the  trunk. 
The  plaintiff  having  claimed  for  the  loss  of  the 
trunk  and  injury  to  its  contents,  and  also  for 
the  repurchase  of  other  articles  in  Borne  at 
enhanced  prices, — Held,  by  the  Court  of  Appeal 
— first,  that  the  trunk  was  lost  within  the  mean- 
ing of  the  Carriers  Act,  and  that  the  defendants 
were  protected  by  the  provisions  of  that  Act 
for  the  loss  and  injury  to  its  contents,  notwith- 
standing that  the  loss  was  temporary ;  secondly 
(reversing  the  judgment  of  Lopes,  J.,  51  Law  J. 
Bep.  Q.B.  166 ;  Law  Bep.  8  Q.B.  D.  35,  on  this 
point),  that  the  plaintiff  was  not  entitled  to 
recover,  as  consequential  damages  for  non- 
delivery of  the  undeclared  articles  within  due 
time,  the  cost  of  the  repurchase  of  other  articles 
at  Borne  at  enhanced  prices,  inasmuch  as  such 
non-delivery  was  the  result  of  a  loss  in  respect 
of  which  the  defendants  were  protected  by  the 
Carriers  Act.    Ibid. 

Contract. 

2. — Conditions  limiting  liability:  collision 
at  sea :  "  loss  or  damage  " ;  passenger's  ticket 
— The  personal  representatives  of  a  deceased 
man  cannot  maintain   an  action  under  Lord 
Campbell's  Act  (9  &  10  Vict.  o.  93)  where  the 
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deceased  if  he  had  survived  would  not  have 
been  entitled  to  recover.  The  defendants,  a 
steamship  company,  issued  a  passenger's  ticket, 
which  contained,  amongst  others,  the  following 
condition:  "The  company  will  not  be  respon- 
sible for  any  loss,  damage,  or  detention  of  luggage 
under  any  circumstances.  ...  The  company 
will  not  be  responsible  for  the  maintenance  of 
passengers,  or  for  their  loss  of  time  or  any 
consequence  arising  therefrom,  .  .  .  nor  for  any 
delay  arising  out  of  accidents ;  nor  for  any  loss 
or  damage  arising  from  the  perils  of  the  sea,  or 
from  machinery,  boilers,  or  steam,  or  from  any 
act,  neglect,  or  default  whatsoever  of  the  pilot, 
master,  or  mariner  " : — Held  (affirming  the  judg- 
ment of  the  Queen's  Bench  Division,  52  Law  J. 
Rep.  Q.B.  395),  that  the  words  "  loss  or  damage 
arising  from  the  perils  of  the  sea,"  <ftc.,  as  con- 
tained  in  the  above  conditions,  exempted  the 
defendants  from  liability  for  injury  or  loss  of 
life  to  a  passenger  occasioned  on  the  voyage  by 
the  negligence  of  the  defendants'  servants. 
Haigh  v.  The  Royal  Mail  Steam  Packet  Com- 
pany (Limited)  (App.),  52  Law  J.  Bep.  QJ3.  640. 
3. — Conditions  limiting  liability :  time  bills : 
through  communication :  want  of  punctuality] 
— The  plaintiff  took  four  third-class  tickets  at 
the  defendants'  station  at  Durham  by  the  2.11 
p.m.  train  for  Belfast  via  Leeds,  Midland,  and 
Barrow,  which  was  printed  on  the  tickets,  and  it 
was  further  stated  that  they  were  "  issued  sub- 
ject to  regulations  in  time  table."  At  the  end 
of  the  time  bills  there  were  a  number  of  pages 
entitled  "  Connection  with  other  railways,"  and 
one  of  suoh  pages  was  printed  "  Through  com- 
munication between  the  North-Eastern  Line 
and  Ireland,  Belfast  via  Leeds  and  Barrow," 
from  which  it  appeared  that  the  2.11  p.m.  train 
should  arrive  at  Leeds  at  4.45,  and  leave  there 
at  5.10  by  the  Midland  Company's  line.  The 
Midland  Company's  station  at  Leeds  adjoins 
the  North-Eastern  station,  but  is  a  separate 
building.  The  train  by  which  the  plaintiff  and 
his  family  travelled  did  not  reach  Leeds  till 
5.22,  or  thirty-seven  minutes  late,  and  the  Mid- 
land Company's  train  having  left  at  the  proper 
time,  the  plaintiff's  family  were  unable  to  pro- 
ceed to  Belfast  that  night,  and  were  compelled 
to  put  up  at  an  hotel  at  Leeds.  The  conditions 
in  the  defendants'  time  tables  comprised  the 
following : — "  The  hours  stated  in  these  time 
tables  are  appointed  as  those  at  which  it  is 
intended,  as  far  as  circumstances  will  permit, 
the  passenger  trains  should  arrive  at  and  depart 
from  the  several  stations;  but  their  departure 
or  arrival  at  the  times  stated,  or  the  arrival  of 
any  train  passing  over  any  portion  of  the  com- 
pany's lines  in  time  for  any  nominally  corre- 
sponding train  on  any  other  portion  of  their 
lines,  is  not  guaranteed ;  nor  will  the  company, 
under  any  circumstances,  be  held  responsible 
for  delay  or  detention,  however  occasioned,  or 
any  consequences  arising  therefrom.  The  issu- 
ing of  tickets  to  passengers  to  places  off  this 
company's  lines  is  an  arrangement  made  for 
the  greater  convenience  of  the  public ;  but  the 


company  will  not  be  held  responsible  for  the 
non-arrival  of  this  company's  own  trains  in 
time  for  any  nominally  corresponding  train  on 
the  lines  of  other  companies,  nor  for  any  delay, 
detention,  or  other  loss  or  injury  whatsoever 
which  may  arise  therefrom,  or  off  their  lines." 
In  an  action  brought  in  the  County  Court  to 
recover  the  expenses  to  which  the  plaintiff  had 
been  put  by  an  alleged  breach  of  contract  on 
the  part  of  the  defendants,  the  County  Court 
Judge  held  that  there  was  an  implied  contract 
that  the  defendants  would  use  reasonable  efforts 
to  ensure  punctuality,  and  that  the  defendants 
had  failed  to  shew  that  the  delays  arose  from  no 
want  of  reasonable  efforts  ;  accordingly  he  gave 
judgment  for  the  plaintiff  for  the  amount 
claimed : — Held,  upon  appeal  to  the  Divisional 
Court,  that  the  judgment  given  in  the  County 
Court  must  be  reversed,  inasmuch  as  the  con- 
ditions formed  part  of  the  contract,  and  the 
true  construction  of  such  conditions  was  that 
the  defendants  refused  to  guarantee  the  punc- 
tuality of  their  trains  according  to  the  times 
mentioned  in  the  tables,  from  whatever  cause 
the  irregularity  or  want  of  punctuality  might 
arise.  McCartan  v.  The  North-Eastern  Rail- 
way Company,  54  Law  J.  Bep.  Q.B.  441. 

4. — Conditions  limiting  liability:  "wind, 
weather,  and  tide  permitting11] — Two  consign- 
ments of  fish  for  transport  by  special  train  and 
tidal  boat  from  London  via  Folkestone  to  Bou- 
logne were  made  to  a  railway  company  who 
advertised  special  trains  and  boats  at  special 
rates  subject  to  the  conditions  contained  in 
their  tables.  One  of  these  conditions  was  that 
the  company  would  not  be  answerable  for  loss 
occasioned  by  the  trains  or  boats  not  starting  or 
arriving  at  the  time  specified;  and  another 
that  the  boats  started  "  wind,  weather,  and  tide 
permitting."  In  each  case,  on  arrival  at  Folke- 
stone, it  was  found  that  it  was  not  prudent  to 
load  the  fish  on  the  tidal  boat  owing  to  the 
state  of  the  weather,  and  the  fish  had  to  be  sent 
in  the  cargo  boat,  in  consequence  of  which  the 
Paris  train  at  Boulogne  was  missed  and  the  fish 
delayed  for  twenty-four  hours,  and  deteriorated, 
besides  losing  the  market: — Held,  that  there 
was  no  absolute  guarantee  that  the  fish  would 
go  by  that  particular  train  and  boat,  but 
that  it  was  for  the  jury  to  say  whether  under 
the  circumstances  the  defendants  had  been 
guilty  of  negligence  or  whether  they  had  sub- 
stantially fulfilled  their  contract.  Held  also, 
that,  in  estimating  the  damages,  the  loss  of  the 
market  in  Paris  by  the  non-arrival  of  the  fish  at 
Boulogne  in  time  to  catch  the  train  for  Paris 
was  not  to  be  taken  into  account.  Howes  d  Son 
v.  The  South-Eastern  Railway  Company,  54 
Law  J.  Rep.  Q.B.  174. 

6. — Custody  of  goods] — The  plaintiff  arrived 
at  a  station  on  the  defendants'  railway  with  her 
luggage  contained  in  two  boxes,  which  were 
taken  from  the  luggage -van  by  a  porter  in  the 
employ  of  the  company.  The  porter  asked  the 
plaintiff  if  he  should  engage  a  cab  for  her.  In 
reply  she  said  she  would  walk  to  her  destina- 
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turn,  and  would  leave  her  luggage  at  the  station 
for  a  short  time,  and  send  for  it.  The  porter 
a&id :  "  All  right ;  I'll  put  them  on  one  side  and 
take  care  of  them ; "  whereupon  the  plaintiff 
quitted  the  station,  leaving  her  boxes  in  the 
custody  of  the  porter.  One  of  them  was  lost : — 
Held,  that  the  transaction  amounted  to  a  de- 
livery of  the  luggage  by  the  company  to  the 
plaintiff,  and  a  re -delivery  of  it  by  her  to  the 
porter  as  her  agent  to  take  care  of,  and  that 
consequently  the  company  were  not  responsible 
for  the  loss.'  Hodkinson  v.  The  London  and 
North-Western  Railway  Company \  Law  Rep.  14 
Q.B.  D.  228. 

Patscheider  v.  The  Great  Western  Railway 
Company  (Law  Rep.  3  Ex.  D.  153)  distinguished. 
Ibid. 

Negligence. 

6. — Delay  in  transmission  of  goods :  measure 
of  damage'] — The  plaintiffs,  on  the  19th  of 
December,  1881,  delivered  in  London  to  the 
defendants  eighteen  bales  marked  "  Rags  "  for 
conveyance  to  a  place  which,  in  the  ordi- 
nary course,  they  should  havej  reached  within 
twenty-four  hours.  They  were  forwarded  by 
mistake  to  another  place,  and  did  not  reach  the 
W.  station  until  the  4th  of  January,  1882,  when 
they  were  found  to  have  become  heated  (through 
being  packed  in  a  damp  state),  and  therefore 
unfit  for  the  manufacture  of  paper,  and  the 
consignees  rejected  them.  Ultimately  they 
were  found  useless  for  any  purpose,  and  were 
destroyed.  It  was  admitted  that  there  was  a 
breach  of  duty  on  the  part  of  the  defendants, 
and  that  the  rags  would  have  sustained  no  in- 
jury if  they  had  been  packed  dry : — Held,  that 
there  must  be  judgment  for  the  plaintiffs,  but 
with  nominal  damages  only,  on  the  ground  that 
the  loss  was  attributable  to  their  own  act  in 
packing  the  rags  in  a  damp  state  without  in- 
forming the  defendants  that  special  care  was 
necessary.  Baldwin  v.  The  London,  Chatham, 
and  Dover  Railway  Company,  Law  Rep.  9 
QJ3.  D.  582. 

7. — Passenger's  luggage :  liability  apart  from 
contract] — The  Great  Western  Railway  issue 
through  tickets  from  Stourbridge  on  their  line  to 
Euston  (via  Birmingham)  on  the  defendants' 
line.  The  journey  from  Stourbridge  to  Bir- 
mingham is  by  the  Great  Western  Railway,  and 
from  Birmingham  to  Euston  by  the  defendant's 
railway.  The  plaintiff  travelled  with  one  of 
these  tickets,  and  his  portmanteau  was  labelled 
and  carried  in  the  van  of  the  Great  Western 
Railway  as  far  as  Birmingham.  At  Birmingham 
he  changed  into  the  defendants'  train,  and  his 
portmanteau  was  seen  to  be  transferred  into  the 
van  of  the  defendants'  train,  but  at  Euston  it 
was  not  forthcoming,  and  was  not  recovered  till 
three  months  afterwards,  when  its  contents 
were  injured  by  contact  with  some  perishable 
articles  he  had  packed  inside  it.  The  plaintiff 
having  sued  the  defendant  company  for  the 
delay  and  injury  to  his  goods,  it  was, — Held, 
that  the  action  was  maintainable,  in  accordance 


with  the  principle  of  Foulkes  v.  The  Metropolitan 
Railway  Company  (49  Law  J.  Rep.  C.P.  361 ; 
Law  Rep.  5  C.P.  D.  157),  for  the  defendants, 
having  received  the  portmanteau  to  forward  it, 
had  committed  a  breach  of  duty  in  neglecting  to 
do  so,  for  which  they  were  responsible,  apart 
from  any  question  of  contract.  Hooper  v.  The 
London  and  North-Western  Railway  Company, 
50  Law  J.  Rep.  Q.B.  103. 

Semble,  Mytton  v.  The  Midland  Railway 
Company  (4  Hurl.  &  N.  615 ;  28  Law  J.  Rep. 
Exch.  385)  is  overruled  by  Foulkes  v.  The 
Metropolitan  Railway  Company  (49  Law  J. 
Rep.  C  J\  361 ;  Law  Rep.  5  C.P.  D.  157).    Ibid. 

Advice  notes :  negligence  in  issuing  two  notes  re- 
ferring to  one  consignment.    See  Estoppel,  1. 

Liability  of  Consignor. 

8. — Where  a  consignor  delivers  goods  to  a 
railway  company,  to  be  carried  under  a  con- 
signment note  which  states  that  the  carriage  is 
to  be  paid  by  the  consignee,  he  may  neverthe- 
less be  sued  by  the  railway  company  for  the 
carriage  if  the  consignee  refuse  to  pay  it:  the 
true  construction  of  the  contract  being  that 
the  consignor,  while  stating  that  as  between  the 
consignee  and  himself  the  former  is  to  pay  the 
carriage,  undertakes,  upon  the  carriers  perform- 
ing their  agreement  in  carrying  the  goods  to 
their  destination,  to  be  answerable  for  the 
freight  if  it  is  not  paid  by  the  consignee.  The 
Great  Western  Railway  Company  v.  Bagge,  54 
Law  J.  Rep.  Q.B.  599  ;  Law  Rep.  15  Q.B.  D.  625. 

Services  incidental  to  business  of  carrier.  See 
Railway  Company,  29. 

Lien. 

9. — Special  condition:  refusal  of  consignee 
to  accept  goods] — The  plaintiff  consigned  certain 
goods  for  carriage  by  the  defendant  company  to 
the  consignee's  address.  The  consignment  note, 
which  was  signed  by  the  plaintiff,  contained  a 
condition  that  "  all  goods  delivered  to  the  com- 
pany will  be  received  and  held  by  them  subject 
to  a  general  lien  for  money  due  to  them, 
whether  for  carriage  of  such  goods  or  for  other 
charges,"  <fcc. : — Held,  that  the  lien  continued 
so  long  as  the  company  held  the  goods,  and  was 
in  no  way  affected  by  the  refusal  of  the  con- 
signee to  accept  the  goods  after  they  had 
arrived  at  their  destination.  Westfield  v.  The 
Great  Western  Railway  Company,  52  Law  J. 
Rep.  Q.B.  276. 

CASE. 

Power  to  state  case.    See  Local  Govzbnmxn 
Board. 

CASH. 

Under  control  of  Court.  See  Lands  Clauses 
Act,  32,  35  ;  Practice — Investment* 

CASUAL  POOR  ACT. 

[Amendment  of  Pauper  Inmates  Discharge  and 
Regulation  Act,  1871.  Detention  of  Casual 
Paupers,  45  &  46  Vict.  c.  36.] 
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CATALOGUE— CHARITY. 


CATALOGUE. 
Illustrated.    See  Copyright,  3. 

CENTRAL  CRIMINAL  COURT. 

[Removal  of  doubts  as  to  the  application  of  the 
Prisons  Act,  1877  (40  &  41  Vict.  c.  21),  s.  24, 
and  enactments  amending  the  same,  to  the 
Central  Criminal  Court.    44  &  45  Vict.  c.  64.] 

Restitution  of  stolen  goods :  24  &  25  Vict.  c. 
96,  s.  100]— The  Central  Criminal  Court  is  a 
Superior  Court,  and  mandamus  will  not  lie  to 
compel  the  Judges  and  Justices  thereof  to  order 
restitution  of  stolen  goods  under  24  &  25  Vict.  c. 
96,  s.  100.  Reg.  v.  The  Justices  of  the  Central 
Criminal  Court,  52  Law  J.  Rep.  M.C.  121 ;  Law 
Rep.  11  Q.B.  D.  479. 

Jurisdiction:  larceny  from  British  ship:  river 
within  foreign  territory.    See  Larceny,  3. 


CERTIFICATE. 
Solicitors' :  renewal.    See  Solicitor,  5. 
Baptismal.    See  Evidence,  14. 

CERTIORARI. 

Defect  in  conviction  by  justices  :  conviction 
drawn  up  and  filed :  application  for  rule  :  re- 
turn :  right  of  justices  to  substitute  fresh  con- 
viction]— When  Justices  have  convicted  for  an 
offence  unknown  to  the  law,  and  have  returned 
the  conviction  to  the  clerk  of  the  peace,  the 
Court  will  allow  a  rule  for  a  certiorari  to  go, 
notwithstanding  that  the  Justices  in  shewing 
cause  against  such  rule  return  a  corrected  re- 
cord of  the  conviction,  shewing  such  conviction 
to  have  been  properly  made.  Ex  parte  Austin, 
50  Law  J.  Rep.  M.C.  8. 

CESTUI  QUE  TRUST. 
See  Trust  and  Trustee. 

CEYLON. 
Law  of.    See  Colonial  Law— Ceylon. 

CHAIRMAN  OF  COMPANY. 
Admission  by.    See  Company — Director,  2. 

CHAMBERS. 
See  Practice  -  Chambers. 

CHAMPERTY. 

Loan  to  be  repaid  by  the  result  of  litiga- 
tion]— An  agreement  for  the  repayment  of  a 
loan  was  as  follows :  "  In  consideration  for  your 
advancing  my  solicitors  30/.  I  agree  to  pay  you 
one  third  of  the  amount  of  any  damages  re- 


covered in  my  action  now  pending  against  the 
London  and  North-Western  Railway  Company. 
In  case  I  should  not  obtain  a  verdict  you  are 
not  to  have  any  claim  whatever  on  me  in  respect 
of  such  advance,  and  in  case  a  verdict  is  ob- 
tained the  one  third  above  mentioned  is  to  be 
in  full  discharge  of  the  said  advance  of  302. "  :— 
Held,  void  on  the  ground  of  champerty,  and  that 
an  undertaking  to  continue  the  suit  until  its  ter- 
mination was  not  essential  in  order  to  complete 
the  offence.  Ball  (trustee  of  hoe)  v.  Warwick, 
50  Law  J.  Rep.  QJB.  382. 

See  Maintenance. 

CHANCERY  FUND  RULES. 
See  Lands  Clauses  Act,  25. 

CHARGE. 

Debts,  of,  on  real  estate.    See  Administration, 
33-35. 

Officer's  commission,  on.    See  Army,  1. 

Private   improvement  expenses.      See  Metro- 
polis, 14-16 ;  Public  Health  Act,  33-35. 

Trustees'  charges.    See  Trust — Costs. 

CHARGING  ORDER. 
See  Practice — Charging  Order. 

CHARITY. 
Administration  and  Management. 
Charity  Commissioners. 
Gift  or  Bequest  to  Charity. 


[City  of  London  Parochial  Charities  Act,  1883. 
Appointment  of  commissioners,  ss.  2  and  3. 
Duration  of  powers  of  commissioners,  b.  4. 
Enquiry  by  commissioners  into  charity  pro- 
perty, s.  5.  As  to  vested  interests  and  equit- 
able claims,  s.  7.  Publication  of  statement  of 
findings  on  enquiry,  8.  8.  Copy  to  be  sent  to 
governing  bodies,  s.  9.  Power  to  claimants  of 
vested  interests  to  apply  to  High  Court,  s.  10. 
Schemes  for  better  application  of  charity  funds, 
ss.  11-23.  Procedure  for  approving  schemes, 
ss.  24-33.  Supplemental  provisions,  ss.  34-47. 
Establishment  of  new  governing  body  for 
management  of  charity  funds,  ss.  48-54. 
46  &  47  Vict.  c.  36.] 

[Prison  Charities  Act,  1882.  Power  to  Charity 
Commissioners  to  make  schemes  respecting 
prison  charities.    45  &  46  Vict.  c.  65.] 


Administration  and  Management. 

1. — Action:  fund  raised  by  voluntary  sub- 
scriptions]— An  action  by  certain  members  of  a 
church  building  committee,  on  behalf  of  them- 
selves "  and  all  others  the  subscribers "  to  the 
building  fund,  against  a  former  member  of  the 
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committee  for  an  account,  cannot  be  maintained, 
the  Attorney-General  not  being  a  party.  Strick- 
land v.  Weldon,  54  Law  J.  Rep.  Chanc.  452; 
Law  Rep.  28  Ch.  D.  426. 

2. — District  parishes:  charity  income:  ap- 
portionment :  discharge  of  order] — Where,  under 
the  Church  Building  Acts,  district  parishes  have 
been  severed  from  an  original  parish,  and  the 
income  of  a  charity  belonging  to  the  original 
parish  has  been  apportioned  by  an  order  of  the 
Court  among  suoh  district  parishes  and  the 
remainder  of  the  original  parish,  such  order  is 
not  final,  and  may  be  discharged  or  altered  from 
time  to  time  by  the  Court  when  changes  in  the 
distribution  of  population  or  other  circumstances 
shall  make  such  alteration  desirable.  In  re  The 
Campden  Charities  (No.  2),  52  Law  J.  Rep. 
Chanc.  780 ;  Law  Rep.  24  Ch.  D.  213. 

3. — Scheme:  alteration:  leases] — A  scheme, 
settled  in  1856,  for  the  administration  of  a 
charity,  authorised  the  granting  of  building 
leases  with  the  sanction  of  the  Charity  Com- 
missioners for  ninety-nine  years  absolute,  or  for 
twenty -one  years  with  a  covenant  for  perpetual 
renewal  at  the  expiration  of  every  twenty-one 
years,  on  payment  of  a  fine  of  one  half  the  then 
annual  value  of  the  demised  premises.  The 
Attorney-General  applied  to  have  this  scheme 
amended  by  striking  out  the  clause  as  to  grant- 
ing leases: — Held,  by  the  Court  of  Appeal, 
affirming  the  decision  of  Chitty,  J.,  that  the 
clause  ought  to  be  struck  out,  leaving  the  grant- 
ing of  leases  to  be  governed  by  the  Charitable 
Trusts  Aot,  1853  (16  &  17  Vict.  c.  137),  s.  21. 
In  re  Henry  Smith's  Charity,  Hartlepool  (App.), 
Law  Rep.  20  Ch.  D.  516. 

4. — Scheme:  diversion  of  funds  to  educa- 
tional purposes] — When  a  scheme  has  been 
settled  by  the  Charity  Commissioners  the  Court 
'will  not  interfere  unless  the  commissioners  have 
exceeded  their  jurisdiction,  or  have  made  some 
slip  or  gross  miscarriage  which  calls  for  the  in- 
tervention of  the  Court.  In  re  The  Campden 
Charities  (App.),  50  Law  J.  Rep.  Chanc.  646 ; 
Law  Rep.  18  Ch.  D.  310. 

Lord  Campden,  by  his  will,  in  1629,  gave  200Z. 
"  to  be  yearly  employed  for  the  good  and  benefit 
of  the  poor  of  the  town  of  K.,  in  such  manner 
as  "  certain  specified  persons  "  and  the  church- 
wardens of  the  parish  of  E.  from  time  to  time 
should  think  fit  to  establish  for  ever."  Lady 
Campden,  by  her  will,  in  1648,  gave  to  nine 
specified  parishioners  of  E.  and  the  church- 
wardens for  the  time  being,  2002.,  on  trust  to 
purchase  land  of  the  yearly  value  of  10Z.,  "  one 
half  whereof  should  be  applied  from  time  to 
time  for  ever  for  and  towards  the  better  relief 
of  the  most  poor  and  needy  people  of  good 
life  and  conversation  that  should  be  inhabiting 
within  the  said  parish  of  E.,  and  the  other  half 
thereof  should  be  applied  yearly  for  ever  to 
put  forth  one  poor  boy  or  more  of  the  said 
parish  to  be  apprenticed;  the  said  51.  due  to 
the  poor  to  be  paid  to  them  half-yearly  for  ever, 
at  Lady  Day  and  Michaelmas,  in  the  church  or 
the  poroh  thereof  at  E."   By  a  deed  of  feoffment, 


in  1651,  a  piece  of  land  known  as  "  Cromwell's 
gift "  was  conveyed  to  certain  parishioners  of  E., 
but  no  trust  was  declared  thereof.  The  three 
charities  were  for  many  years  administered  by 
the  same  body  of  trustees,  the  income  of  Lord 
Campden's  charity  being  applied  in  pensions  to 
the  deserving  poor  of  the  parish,  the  income 
of  Lady  Campden's  charity  half  in  pensions  and 
half  in  apprenticing  boys,  and  the  income  of 
Cromwell's  gift  three  quarters  in  pensions  and 
one  quarter  in  apprenticeships.  The  income  of 
the  united  charities  now  exceeded  3,500/.,  but 
there  was  in  the  parish  of  E.  no  lack  of  de- 
serving recipients  of  the  charities  thus  adminis- 
tered. In  1879  the  Charity  Commissioners 
made  an  order  confirming  a  new  scheme  for 
the  administration  of  the  charities,  under  which 
one  moiety  of  the  entire  income  was  in  effect 
devoted  to  the  advancement  of  the  education 
of  the  children  resident  in  E.  attending  public 
elementary  schools.  This  scheme  was  objected 
to  by  the  trustees  on  various  grounds,  and  on 
petition  to  the  Court  to  set  aside  or  vary  the 
scheme,  Hall,  V.C.,  held  that  the  scheme  de- 
parted substantially  from  the  proper  applica- 
tion of  the  income  of  the  charity  by  diverting 
to  educational  purposes  a  large  portion  of  the 
income  which  was  originally  intended  for  elee- 
mosynary objects— that  is,  doles  and  the  ap- 
prenticing of  poor  boys — and  remitted  it  to  the 
commissioners  for  their  reconsideration.  On 
appeal  by  the  commissioners, — Held  (by  the 
Court  of  Appeal,  reversing  the  decision  of  Hall, 
V.C.,  49  Law  J.  Rep.  Chanc.  676),  that  the 
scheme  was  in  accordance  with  the  modern 
practice  in  such  cases,  and  must  be  affirmed. 
Ibid. 

5. — Scheme:  endowed  school:  denomina- 
tional foundation:  founders]  —  A  scheme  of 
the  Charity  Commissioners  provided  that  cer- 
tain endowments  which  had  been  applied  for  the 
purposes  of  educating  boys  and  girls  in  a  par- 
ticular parish  should  be  applied  to  exhibitions 
applicable  to  a  larger  area  of  schools: — Held, 
that  such  a  scheme  was  within  the  power  con- 
tained in  section  9  of  32  &  33  Vict.  o.  56.  The 
Trustees  of  St.  Leonards,  Shoreditch,  v.  The 
Charity  Commissioners,  54  Law  J.  Rep.  P.C.  30 ; 
Law  Rep.  10  App.  Cas.  304. 

An  endowed  school  having  no  instrument  of 
foundation  or  statutes  or  written  regulations  is 
not  a  denominational  foundation  within  the 
meaning  of  32  &  33  Vict.  o.  56,  s.  19,  or  36  &  37 
Vict.  c.  87,  s.  7.    Ibid. 

Founders  are  those  who  originally  subscribe 
for  the  purpose  of  founding.  Subsequent  sub- 
scribers are  not  founders  within  the  meaning  of 
the  Endowed  Schools  Acts,  1869  and  1873.    Ibid. 

6. — Scheme :  foreign  charity] — Where  an  ap- 
plication to  the  Scotch  Court  to  settle  a  charit- 
able scheme  was  necessary,  because  the  trustee, 
an  executor,  declined  to  act,  the  Court  directed 
the  application  to  be  made  by  the  Attorney- 
General.  In  re  Fraser ;  Yates  v.  Fraser,  52 
Law  J.  Rep.  Chanc.  469 ;  Law  Rep.  22  Ch.  D. 
827  (nom.  Yeates  v.  Fraser). 
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7. — Action  against  dean  and  canons  :  sanction 
of  charity  commissioners,  whether  necessary]  — 
By  the  Parish  of  Manchester  Division  Act,  1850, 
it  was  enacted  that  the  defendants,  after  certain 
payments,  should  pay  the  residue  of  the  capi- 
tular revenue  to  the  Ecclesiastical  Commis- 
sioners, to  be  applied  (subject  to  certain  pay- 
ments thereout)  for  the  benefit  of  the  rectors 
and  incumbents  of  the  parishes  or  districts 
within  the  parish  of  Manchester  in  augmenta- 
tion of  their  incomes,  and  the  defendants  were 
to  render  yearly  accounts  to  the  Ecclesiastical 
Commissioners  stating  the  particulars  and  items 
of  their  receipts  and  disbursements.  An  action 
having  been  brought  by  the  Attorney-General 
on  the  relation  of  the  rectors  and  incumbents, 
alleging  that  the  accounts  rendered  by  the  de- 
fendants contained  improper  items  of  disburse- 
ment, and  claiming  a  declaration  to  that  effect, 
and  a  mandamus  ordering  the  defendants  to 
render  proper  accounts,  the  defendants  demurred 
on  the  ground  that  it  did  not  appear  that  the 
action  had  been  sanctioned  by  the  Charity  Com- 
missioners as  required  by  section  17  of  the 
Charitable  Trusts  Act,  1863:— Held  (following 
The  Attorney-General  v.  Sidney  Sussex  College, 
15  W.B.  162 ;  Law  Rep.  21  Ch.  D.  514n),  that, 
although  by  section  62  the  defendants  as  a 
capitular  body  were  expressly  exempted  from 
the  operation  of  the  Act,  yet  section  17  applied, 
and  that  therefore  the  action  could  not  be 
maintained  without  the  sanction  of  the  Charity 
Commissioners.  Held,  further,  that  even  if  the 
action  were  to  be  treated  as  a  mere  action  for  a 
mandamus  (and  therefore  prior  to  the  Judicature 
Acts  a  simple  common  law  action),  yet  inasmuch 
as  it  involved  the  investigation  of  the  accounts 
of  the  capitular  revenues  it  was  within  section 
17.  The  Attorney -General  v.  The  Dean  and 
Canons  of  Manchester,  50  Law  J.  Rep.  Chanc. 
562 ;  Law  Rep.  18  Ch.  D.  596. 

Semble,  a  mandamus  is  a  "  proceeding  "  within 
the  meaning  of  that  section.    Ibid. 

In  re  Meyrick's  Charity  (1  Jur.  N.S.  438; 
24  Law  J.  Rep.  Chanc.  669)  considered  and  ex- 
plained.   Ibid. 

The  granting  of  their  sanction  by  the  com- 
missioners is  not  mere  matter  of  form,  but 
matter  of  substance  for  their  serious  considera- 
tion.   Ibid. 

8. — Action  by  resident  medical  officer  against 
committee  of  hospital] — A  resident  medical  officer 
commenced  an  action  against  the  committee  of 
a  hospital  claiming  a  declaration  that  he  was 
entitled  to  hold  his  office  during  good  behaviour, 
and  an  injunction  to  restrain  the  committee 
from  disturbing  him  in  his  office,  and  from 
ejecting  him  from  his  residence  in  the  hospital, 
and  otherwise  interfering  with  the  tenure  of  his 
office.  The  committee  had  resolved  to  apply  for 
a  scheme  to  the  commissioners,  the  funds  of  the 
hospital  being  insufficient  to  carry  on  the  hos- 
pital as  it  was  then  conducted,  and  bad  given 
notice  that  the  functions  of  the  medical  super- 


intendent would  necessarily  cease.  They,  how- 
ever, expressed  their  intention  not  to  remove 
the  plaintiff  until  the  scheme  was  settled  or  the 
action  was  heard:— Held  (by  Chitty,  J.),  that 
the  plaintiff,  not  having  obtained  the  consent  of 
the  Charity  Commissioners,  could  not  bring  the 
action,  and  the  plaintiff's  motion  dismissed. 
Held  (by  the  Court  of  Appeal),  that  if  the 
action  were  to  be  considered  as  anything  more 
than  an  action  to  restrain  the  defendants  from 
excluding  the  plaintiff  from  his  office  and  house, 
the  consent  of  the  commissioners  would  be  re- 
quisite; and,  having  regard  to  the  expressed 
intention  of  the  committee,  an  injunction  ought 
not  to  be  granted.  Benthall  v.  The  Earl  of 
Kilmorey  (App.),  63  Law  J.  Rep.  Chanc.  298; 
Law  Rep.  25  Ch.  D.  39.  [And  see  BrUtain  v. 
Overton,  Law  Rep.  25  Ch.  D.  41*.] 

9.—  Action :  place  of  religious  worship :  trust 
deed :  administration :  consent  of  commissioners] 
— An  action  will  lie  to  administer  the  trusts  of 
a  deed  regulating  the  mode  of  worship  at  a 
building  duly  registered  and  bona  fide  used  as  a 
place  of  meeting  for  religious  worship,  without 
the  sanction  of  the  Charity  Commissioners  being 
first  obtained.  Glen  v.  Gregg  (App.),  51  Law  J. 
Rep.  Chanc.  783 ;  Law  Rep.  21  Ch.  D.  513. 

The  Attorney-General  v.  Sidney  Sussex  Col- 
lege (15  WJt.  162)  dissented  from.    Ibid. 

Decision  of  Kay,  J.  (51  Law  J.  Rep.  Chanc. 
551),  reversed.    Ibid. 

10. — Sale :  allotments  extension  act,  1882] — 
The  Allotments  Extension  Act,  1882,  has  not 
taken  away  from  the  Charity  Commissioners  the 
power  vested  in  them  by  the  Charitable  Trusts 
Act,  1853,  88.  24  and  26,  of  authorising  a  sale  of 
charity  lands,  even  though  such  lands  are  fuel 
allotment  lands  and  in  other  respects  subject  to 
the  provisions  of  the  Allotments  Extension  Act, 
1882.  Parish  of  Sutton  to  Church,  53  Law  J. 
Rep.  Chanc.  599 ;  Law  Rep.  26  Ch.  D.  178. 

There  is  nothing  inconsistent  in  a  power  of 
sale  existing  over  such  lands  concurrently  with 
the  direction  to  let  contained  in  the  Allotments 
Extension  Act,  1882.    Ibid. 

11.— Sale :  city  ward :  land  of] — Land  pur- 
chased by  a  City  ward  out  of  funds  derived 
wholly  from  voluntary  contributions,  and  used 
for  the  purposes  of  the  ward  charity  school,  is 
within  the  exemptions  of  the  Charitable  Trusts 
Act,  1853,  s.  62,  and  can  be  sold  by  the  alderman 
and  counoilmen  of  the  ward  without  the  consent 
of  the  Charity  Commissioners.  Finnis  to  Forbes 
(No.  2),  53  Law  J.  Rep.  Chanc.  141 ;  Law  Rep. 
24  Ch.  D.  591. 

12.— Sale:  city  ward:  land  of]  —Land  pur- 
chased by  a  City  ward  out  of  its  own  funds,  for  the 
purpose,  as  declared  by  a  deed  of  trust,  of  providing 
a  watch-house  and  suitable  rooms  for  the  busi- 
ness and  meetings  of  the  alderman  and  council- 
men,  and  protecting  the  books  and  documents 
of  the  ward,  can  be  sold  and  conveyed  to  a  pur- 
chaser without  the  consent  or  concurrence  of 
either  the  Charity  Commissioners  or  the  Lords 
of  the  Treasury,  under  the  Municipal  Corpora- 
tions Act,  1835.    Finnis  to  Forbes  (No.  1),  53 
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Law  J.  Rep.  Chanc.  402 ;  Law  Hep.  24  Ch.  D. 
687. 

13. — Sale : "  endowment ' ' ;  charity  maintained 
by  voluntary  contributions :  consent  of  commis- 
sioners]— The  Royal  Society,  a  voluntary  asso- 
ciation, whose  income  was  derived  in  part  from 
the  subscriptions  or  voluntary  donations  of  its 
members,  and  in  part  from  the  interest  of 
moneys  bequeathed  to  the  society  upon  special 
trusts,  was  possessed  of  land  purchased  wholly 
out  of  such  subscriptions  or  voluntary  donations. 
On  a  summons  under  the  Vendor  and  Purchaser 
Act,  1874,  for  a  declaration  that  the  society  could 
sell  such  land  without  the  consent  of  the  Charity 
Commissioners, — Held,  that  the  land  having 
been  purchased  by  the  society  out  of  property 
which  might  be  legally  applied  as  income,  did 
not  form  an  "  endowment "  within  the  meaning 
of  the  Charitable  Trusts  Acts,  1853  and  1855, 
and  that  consequently,  by  virtue  of  section  62 
of  the  Act  of  1853,  and  section  48  of  the  Act  of 
1855,  the  society  was,  so  far  as  respected  this 
land,  a  charity  expressly  exempted  from  the 
operation  of  the  Acts,  within  the  meaning  of 
the  latter  section,  and  could,  therefore,  notwith- 
standing section  29  of  the  Act  of  1855,  sell  the 
land  without  the  consent  of  the  Charity  Com- 
missioners. In  re  The  Royal  Society  of  London 
and  Thompson,  50  Law  J.  Rep.  Chanc.  344 ;  Law 
Bep.  17  Ch.  D.  407. 

The  Governors  of  the  Corporation  for  the  Relief 
of  Poor  Widows  and  Children  of  the  Clergy  v. 
Sutton  (27  Beav.  651 ;  29  Law  J.  Rep.  Chanc. 
393,  nom.  The  Corporation  of  the  Sons  of  the 
Clergy  v.  Sutton)  considered  and  followed.   Ibid. 

Gift  or  Bequest  to  Charity. 

14, — Construction:  " charitable  and  deserv- 
ing objects  "] — Gift,  by  will,  of  money  to  "  cha- 
ritable and  deserving  objects," — Held,  a  good 
charitable  bequest.  In  re  Sutton  ;  Stone  v.  The 
Attorney -General,  54  Law  J.  Rep.  Chanc.  613  ; 
Law  Rep.  28  Ch.  D.  464. 

16. — Cy-pres  doctrine :  lapse] — Where  a  legacy 
is  bequeathed  to  a  particular  charitable  institu- 
tion, and  that  institution  has  come  to  an  end, 
the  legacy  lapses,  and  will  not  be  applied  ac- 
cording to  the  doctrine  of  cy-pres,  unless  there 
is  something  in  the  will  to  shew  that  the  testator 
had  a  general  charitable  intention.  In  re  Ovey ; 
Broadbent  v.  Barrow,  54  Law  J.  Rep.  Chanc. 
752 ;  Law  Rep.  29  Ch.  D.  660. 

A  testator  gave  to  the  Sussex  County  Hospital 
6002. ;  to  "  the  Ophthalmic  Hospital,  near  Han- 
over Square,  London,"  5001.;  to  the  Brighton 
Blind  Asylum  5002. ;  to  the  Brighton  Provident 
Dispensary  5002. ;  to  Dr.  Tindal  Robertson's 
Blind  Mission  500Z. ;  to  the  Brighton  Charity 
Organisation  Society  400/. ;  to  Dr.  Tindal  Ro- 
bertson 2,0002.,  to  distribute,  in  his  discretion, 
amongst  any  charities  or  hospitals  of  a  charitable 
nature ;  to  Mrs.  Robertson  5002.  for  any  charit- 
able objects  she  should  think  fit,  and  also  2,0002. 
to  apply  for  the  benefit  of  the  Children's  Hos- 
pital, Brighton,  as  she  should  think  fit ;  and  the 
testator  gave  the  residue  of  his  estate  to  trustees, 


upon  trust  for  such  one  or  more  or  any  hospital 
of  a  charitable  nature  as  they  should  think  fit. 
At  the  dates  of  the  testator's  will  and  death 
there  was  no  ophthalmic  hospital  near  or  within 
a  mile  of  Hanover  Square,  and  the  only  hospital 
in  the  square  was  an  orthopaedic  hospital.  There 
had  been  an  ophthalmic  hospital  near  the  square, 
but  that  had  ceased  to  exist  nine  years  before 
the  date  of  the  will : — Held,  that  there  was  no 
general  charitable  intention,  and  that  the  legacy 
to  "the  Ophthalmic  Hospital,  near  Hanover 
Square,  London,"  was  intended  for  the  hospital 
which  had  ceased  to  exist,  and  was  not  applic- 
able according  to  the  doctrine  of  cy-pres,  but 
lapsed.    Ibid. 

Clark  v.  Taylor  (1  Drew.  642)  and  Fish  v.  The 
Attorney-General  (Law  Rep.  4  Eq.  521)  followed. 
Ibid. 

16.— Mortmain :  apportionment  of  legacy]  — 
Josiah  H.  by  his  will  gave  all  his  real  and  per- 
sonal estate  to  trustees,  upon  trust  (after  the 
death  of  A.)  to  convert  the  trust  premises  into 
money,  and  thereout  to  pay  a  legacy  of  5,0002. 
to  his  brother  Jacob  H.  Jacob  H.  by  his  will 
(in  effect)  bequeathed  this  legacy  to  charitable 
purposes.  At  the  death  of  Jacob  H.,  the  legacy 
was  still  reversionary,  and  the  real  estate  of  the 
first  testator  had  not  been  sold :  —Held,  that  the 
legacy  did  not  fail  entirely;  but  that  there  must 
be  an  apportionment,  and  that  so  much  of  the 
legacy  as  was  payable  out  of  pure  personalty 
was  well  given.  In  re  HilVs  Trusts,  50  Law  J. 
Rep.  Chanc.  134  ;  Law  Rep.  16  Ch.  D.  173. 

17. — Mortmain:  covenant  to  pay  a  sum  of 
money;  voluntary  settlement] — By  deed  dated 
the  8th  of  August,  1868,  A.  covenanted  to  pay 
to  trustees  at  or  before  twelve  months  from  that 
date  the  sum  of  20,0002.,  upon  trust,  after  the 
death  of  the  survivor  of  A.  and  his  wife  M.,  for 
such  uses  and  upon  such  trusts  as  M.  should  by 
will  appoint.  By  her  will,  executed  the  same 
day,  M.  appointed  the  20,0002.  to  the  same 
trustees,  upon  trust,  after  paying  thereout  cer- 
tain legacies,  to  pay  the  residue  to  such  persona 
and  for  such  purposes  as  she  should  by  deed- 
poll  direct;  and  by  a  deed-poll,  also  executed 
the  same  day,  M.  directed  the  same  trustees  to 
pay  the  trust  fund  to  certain  other  trustees  to 
be  applied  to  certain  charitable  purposes.  A. 
did  not  pay  the  20,0002.  during  his  lifetime,  and 
died  in  1877,  his  wife  having  predeceased  him. 
In  an  action  to  administer  A.'s  estate,  which 
hardly  amounted  to  20,0002.  in  all,  and  the 
greater  part  of  which  was  invested  in  an  equit- 
able mortgage  of  leaseholds, — Held,  that  the 
three  instruments  of  even  date  did  not  amount 
to  a  device  to  avoid  the  Mortmain  Aot.  Held 
also,  that  as  the  20,0002.  was  a  debt  due  by  A. 
to  the  trustees,  the  payment  of  which  could 
have  been  enforced  during  his  lifetime,  it  was 
enforceable  against  his  estate,  whether  consist- 
ing of  pure  or  impure  personalty.  In  re  Robson; 
Emly  v.  Davidson  (App.),  51  Law  J.  Rep.  Chanc. 
337 ;  Law  Rep.  19  Ch.  D.  156. 

Jeffries  v.  Alexander  (8  H.L.  Cas.  594 ;  31  Law 
J.  Rep.  Chano.  9)  distinguished.    Ibid. 
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18. — Mortmain:  discretion  of  trustees:  charit- 
able institutions] — Residue,  which  consisted  of 
pure  and  impure  personalty,  was  given  to  trus- 
tees, "  to  give  it  to  the  poor,  as  they  may  think 
fit "  : — Held,  that  the  gift  was  invalid  as  to  the 
impure  personalty,  and  could  not  be  upheld,  on 
the  ground  that  the  trustees  in  the  exercise  of 
their  discretion  might  give  it  to  charitable  insti- 
tutions exempted  by  statute  from  the  Mortmain 
Act,  because  there  was  no  indication  in  the  will 
of  an  intention  to  benefit  charitable  institutions. 
In  re  Clark ;  Husband  v.  Martin,  54  Law  J. 
Rep.  Chanc.  1080. 

Lewis  v.  Allenby  (Law  Rep.  10  Eq.  668)  dis- 
tinguished.   Ibid. 

19. — Mortmain :  gift  involving  acquisition  of 
land] — Bequest  of  4,0002.  out  of  pure  personalty 
to  trustees,  to  be  applied  "  in  the  establishment 
of  a  soup-kitchen  for  the  parish  of  S.,  and  of  a 
cottage  hospital  adjoining  thereto,  in  such  a 
manner  as  not  to  violate  the  Mortmain  Acts," 
and  a  gift  of  2,5002.,  out  of  pure  personalty, 
directed  to  be  applied  by  the  trustees,  "  so  far  as 
they  lawfully  could  without  violating  the  laws 
enacted  against  the  disposition  of  property  in 
mortmain,  as  to  a  sum  not  exceeding  1,0002., 
part  thereof,  in  establishing  an  Independent 
chapel  at  A.,"  and  as  to  the  residue,  upon  cer- 
tain trusts  for  providing  a  stipend  for  the  minis- 
ter of  the  chapel,  and  otherwise  for  its  benefit, 
—Held  by  Hall,  V.C.  (50  Law  J.  Rep.  Chanc. 
597),  that  the  first  gift  was  valid,  but  the  second 
was  void  under  the  Mortmain  Acts,  because  the 
trustees  were  by  it  directed  personally  to  apply 
the  money  in  the  establishment  of  a  chapel, 
and  that  the  direction  involved  a  purchase  of 
land  by  them: — Held  (on  appeal),  that  there 
was  no  distinction  between  the  two  gifts,  and 
that  both  were  valid.  Biscoe  v.  Jackson  (App.), 
51  Law  J.  Rep.  Chanc.  464. 

20.— Bequest  of  1,0002.  to  a  city  company, 
npon  trust,  "  when  a  proper  site  can  be  obtained 
for  that  purpose,"  to  erect  and  build  eight  alms- 
houses, with  a  declaration  by  the  testator  that 
he  had  made  this  bequest  "  under  the  anxious 
hope  that  some  other  benevolent  person  would 
hereafter  sufficiently  endow  the  said  almshouses," 
— Held,  not  to  be  void  under  the  Mortmain  Act, 
as  there  was  a  sufficient  indication  on  the  face 
of  the  gift  to  exclude  the  application  of  the 
legacy  in  the  acquisition  of  land ;  and  that  the 
company  were  entitled  to  the  money,  upon  satis- 
fying the  Court  that  they  had  a  suitable  site 
upon  which  the  almshouses  could  be  erected.  In 
re  White's  Trusts,  51  Law  J.  Rep.  Chanc.  830. 

21. — Mortmain :  interest  in  land :  bonds  se- 
cured on  rates:  pure  personalty] — A  testator 
bequeathed  ten  1002.  Norland  Estate  bonds  to 
various  charitable  institutions.  These  bonds 
were  securities  for  money  raised  for  the  improve- 
ment of  the  Norland  Estate,  and  by  the  Norland 
Estate  Act  (6  Vict.  c.  xxxiii.)  were  secured  by  a 
rate  charged  upon  and  leviable  by  distress,  if 
necessary,  on  the  goods  and  chattels  of  the 
owners  or  occupiers  on  the  estate : — Held,  that 
the  bonds  did  not  oreate  an  interest  affecting  the 


land,  and  that  the  bequest  was  consequently 
valid.  Jervis  v.  Lawrence,  52  Law  J.  Rep. 
Chanc.  242 ;  Law  Rep.  22  Ch.  D.  202. 

Attree  v.  Hawe  (47  Law  J.  Rep.  Chanc.  863 ; 
Law  Rep.  9  Ch.  D.  337)  and  In  re  Harris ;  Jacson 
v.  The  Governors  of  Queen  Anne's  Bounty  (49 
Law  J.  Rep.  Chanc.  687 ;  Law  Rep.  15  Ch.  D. 
561)  followed  and  considered.    Ibid. 

22. — Mortmain:  interest  in  land:  mortgage 
of  harbour  dues  and  tolls] — Money  borrowed  by 
harbour  commissioners  under  their  statutory 
powers,  and  secured  by  bond  or  mortgage  in  the 
form  of  an  assignment  of  tolls  and  duties 
arising  by  virtue  of  their  Act,  is  an  interest  in 
land  within  9  Geo.  2.  c.  36,  and  cannot  be  given 
by  will  to  a  charity.  In  re  Christmas  ;  Martin 
v.  Lacon,  54  Law  J.  Rep.  Chanc.  1164 ;  Law  Rep. 
30  Ch.  D.  544. 

Knapp  v.  Williams  (4  Ves.  430n)  followed. 
Ibid. 

Attree  v.  Hawe  (47  Law  J.  Rep.  Chanc.  863 ; 
Law  Rep.  9  Ch.  D.  337)  considered  and  distin- 
guished.   Ibid. 

23. — Mortmain :  interest  in  land :  mortgage 
of  interest  in  trust  fund  invested  on  mortgage  of 
real  estate] — A  testator  gave  the  residue  of  suoh 
part  of  his  personal  estate  as  could  by  law  be 
bequeathed  for  charitable  purposes  on  trust  for 
certain  charities.  At  the  time  of  his  death  his 
personal  estate  comprised  the  following  particu- 
lars : — 1.  A  sum  of  1002.  due  to  him  on  a  mort- 
gage of  the  life  interest  of  a  lady  under  the  will 
of  her  fattier  in  a  sum  of  3,0002.,  which  was 
invested  in  the  names  of  the  trustees  of  the 
father's  will  on  a  mortgage  of  real  estate; 
2.  A  sum  of  8002.  due  to  the  testator  on  a  mort- 
gage of  the  life  interest  of  a  widow  in,  and  the 
vested  reversionary  interest  of  one  of  her 
daughters  in  a  moiety  of,  certain  trust  funds 
subject  to  the  trusts  of  her  marriage  settle- 
ment; 8.  A  sum  of  2002.  due  to  the  testator 
on  a  mortgage  of  the  same  life  interest,  and  of 
the  vested  reversionary  interest  of  the  other 
daughter  in  the  other  moiety  of  the  same  funds. 
The  greater  part  of  these  funds  was  invested  in 
the  names  of  trustees  on  mortgage  of  real 
estate  : — Held,  that,  since  the  testator  could  not 
by  foreclosure  or  otherwise  acquire  any  interest 
in  the  land  on  which  the  1002.  was  invested, 
such  sum  could  be  legally  bequeathed  by  him  to 
charitable  purposes.  But  held,  that  the  two 
sums  of  8002.  and  2002.  must  be  regarded  toge- 
ther; and  that  as  the  testator  could,  by  fore- 
closing both  mortgages,  have  acquired  the 
property  in  its  actual  state  of  investment,  he 
had  an  interest  in  the  land  within  the  meaning 
of  the  Act  9  Geo.  2.  c.  36,  and  could  not  there- 
fore legally  bequeath  those  sums  to  charitable 
purposes.  In  re  Watts ;  Cornford  v.  Elliott,  54 
Law  J.  Rep.  Chanc.  808 ;  Law  Rep.  27  Ch.  D.  318. 

24. — Mortmain:  interest  in  land:  partner- 
ship property :  real  estate  directed  to  be  sold] — 
The  proceeds  of  sale  of  real  estate,  forming  part 
of  the  partnership  property  of  a  testator,  and 
directed  by  him  to  be  sold,  are  an  interest  in 
land  within  the  meaning  of  the  Mortmain  Act. 
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Ashworth  v.  Munn  (App.),  50  Law  J.  Rep.  Chano. 
107 ;  Law  Rep.  15  Ch.  D.  863. 

Attree  v.  Hawe  (47  Law  J.  Rep.  Chanc.  863 ; 
Law  Rep.  9  Ch.  D.  337)  explained.  Marsh  v. 
The  Attorney-General  (2  Jo.  <fe  H.  61 ;  80  Law 
J.  Rep.  Chano.  233)  questioned.  Decision  of 
Malins,  V.C.,  affirmed.    Ibid. 

25. — Mortmain :  secret  trust :  district  church 
or  chapel]— By  43  Geo.  3.  c.  108,  persons  may 
by  will  executed  three  months  before  their 
death  give  lands  not  exceeding  five  acres  for  the 
purpose  of  erecting  or  providing  any  church  or 
chapel  of  the  Church  of  England.  By  will 
executed  three  months  before  his  death  a  testa- 
tor devised  his  residuary  real  estate  (which 
comprised  about  one  acre  of  land,  on  which  he 
had  erected  a  valuable  building  licensed  as  a 
place  of  public  worship)  to  his  wife  absolutely. 
The  plaintiff  alleged  that  the  devise  was  made 
in  pursuance  of  a  secret  agreement  by  which 
the  devisee  undertook  to  hold  the  church  and 
site  upon  trust  to  convey  the  same  as  a  parish 
or  district  church  in  perpetuity: — Held,  on  a 
question  of  law  under  Order  XXV.  rule  2,  that 
the  alleged  trust  was  a  valid  and  lawful  trust 
under  the  above  statute.  O'Brien  v.  Tyssen,  54 
Law  J.  Rep.  Chanc.  284  ;  Law  Rep  28  Ch.  D.  872. 

26. — Uncertainty] — A  testator  bequeathed  a 
sum  of  money  to  the  treasurer  of  the  corpora- 
tion of  G.,  the  interest  to  be  paid  annually  to 
the  mayor  "  to  be  expended  by  him  in  acts  of 
hospitality  or  charity  at  such  times  and  in  such 
manner  as  he  might  think  best "  :— Held,  that 
the  gift  was  not  confined  to  charitable  purposes 
only,  and  was  therefore  void  for  uncertainty. 
In  re  Hewitt's  Estate ;  The  Mayor,  Aldermen, 
and  Burgesses  of  Gateshead  v.  Hudspeth,  53 
Law  J.  Rep.  Chanc.  132. 

In  re  Jarman's  Estate;  Leavers  v.  Clayton 
(47  Law  J.  Rep.  Chanc.  675  ;  Law  Rep.  8  Ch.  D. 
584)  followed.    Ibid. 

Lapse  of  charitable  bequest :  exoneration  of 
personalty  whether  extending  to  lapsed  por- 
tion.   See  Administration,  49. 

CHARTER. 
[Power  to  her  Majesty  to  renew  charters  of 
incorporation  of  companies.    47  <fe  48  Vict. 
o.  56.] 

Charter  granted  in  Parliament :  subsequent 
charter  in  derogation  thereof.    See  Mabket,  1. 

Winding  up  of  company  incorporated  by  royal 
charter.    See  Company — Winding-up,  52. 

CHARTERED  FREIGHT. 
See  Insurance  (Marine),  8,  9. 

CHARTER-PARTY. 
See  Ship— Charter-party. 

CHATTEL. 

Gift :  retention  of  possession  by  donor.  See 
Grrr. 

Digest,  1881-1885. 


CHEAP  TRAINS  ACT. 

[7*8  Vict.  c.  85.] 
See  Railway  Company,  15. 

CHEQUE. 
See  Banker,  2,  3. 

CHILDREN. 

[Ireland :  summary  jurisdiction.    47  &  48  Vict. 

c.  19.] 

Custody  of.    See  Infant,  5-8. 

Gifts  to.    See  Will— Children. 

Protection  of :  child  living  in  house  frequented 
by  prostitutes.    See  Industrial  Schools  Act. 


CHINA. 

Residence    in:    Anglo-Chinese    domicil. 
Domicil,  3. 


See 


CHOLERA. 
[Protection :  Ireland.    47  <fc  48  Vict.  c.  69.] 

[Hospitals :  Ireland.    47  &  48  Vict.  c.  59,  and 
48  &  49  Vict.  c.  39.] 

CHOSE  IN  ACTION. 

1. — Assignment  of  debt:  "absolute  assign- 
ment : "  judicature  act] — An  assignment  by  deed 
of  a  mortgage  debt  of  1,380/.,  with  the  interest 
and  all  securities,  and  all  right,  title,  interest, 
and  property  of  the  assignor  therein,  to  secure 
the  repayment  of  a  sum  due  from  the  assignor  to 
the  assignee,  and  any  further  sum  which  might 
be  due,  not  exceeding  in  the  whole  1,200/.,  is 
not  an  "  absolute  assignment  by  writing  under 
the  hand  of  the  assignor  (not  purporting  to  be 
by  way  of  charge  only) "  of  a  debt,  and  the 
assignee  cannot  sue  upon  it.  The  National 
Provincial  Bank  of  England  v.  Harle,  50  Law 
J.  Bep.  Q.B.  437  ;  Law  Rep.  6  Q.B.  D.  626. 

2.— By  a  deed  of  February,  1883,  after  reciting 
that  T.  was  indebted  to  the  plaintiff  in  the  sum 
of  1522.,  T.  assigned  to  the  plaintiff  the  debts  in 
the  schedule  mentioned,  upon  trust  that  the 
plaintiff  should  receive  the  same,  and,  after 
retaining  to  himself  the  sum  of  152/.,  should 
pay  the  surplus  to  T.  Then  followed  a  cove- 
nant by  T.  to  pay  the  plaintiff  the  152/.  in  the 
August  following,  and,  if  the  sum  was  not  paid 
by  that  date,  to  pay  interest  thereon  half  yearly 
until  payment  in  full.  In  the  schedule  four 
debts  owing  to  T.,  and  amounting  together  to 
244/.,  were  set  out.  In  respect  of  one  of  them, 
owed  by  the  defendant,  the  plaintiff  now  sued 
the  defendant: — Held,  that  the  deed  was  an 
"absolute  assignment"  (not  purporting  to  be 
by  way  of  charge  only)  within  section  25,  sub- 
section 6,  of  the  Judicature  Act,  1873,  and  the 
plaintiff  was  therefore  entitled  to  maintain  the 
action.  Burlinson  v.  Hall,  53  Law  J.  Rep.  Q.B. 
222 ;  Law  Rep.  12  Q3.  D.  347. 

The  National  Provincial  Bank  v.  Harle  (see 
last  case)  distinguished.    Ibid. 
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3. — Assignment :  action  by  assignee  :  notice 
after  death  of  assignor] — Under  sub-section  6  of 
section  25  of  the  Judicature  Act,  1873,  the 
assignee,  by  a  voluntary  assignment  of  "all 
moneys  now  or  hereafter  standing  to  the  credit " 
of  the  assignor  at  a  bank,  may  recover  from  the 
bank  the  balance  of  a  current  account  due  to 
the  assignor  at  his  death,  and  notice  of  the 
assignment  may  be  duly  given  to  the  bank  after 
the  death  of  the  assignor.  Walker  v.  The 
Bradford  Old  Bank  (Limited),  53  Law  J.  Rep. 
Q.B.  260  ;  Law  Rep.  12  Q.B.  D.  511. 

4. — Assignment :  money  to  become  due  under 
contract) — A  trader,  who  had  contracted  to 
build  a  ship  to  be  paid  for  by  instalments, 
assigned  for  value  part  of  the  money  to  become 
due  under  the  last  instalment,  and  afterwards 
became  bankrupt.  The  trustee  completed  the 
contract  at  an  expenditure  of  a  sum  less  than 
the  amount  of  the  instalment : — Held,  that  the 
assignment  was  valid  against  the  trustee.  In 
re  Toward  A  Co. ;  ex  parte  The  Trustee,  54  Law 
J.  Rep.  Q.B.  126 ;  Law  Rep.  14  Q.B.  D.  318  (nom. 
Ex  parte  Moss). 

Ex  parte  Nichols;  in  re  Jones  (52  Law  J. 
Rep.  Chanc.  635)  distinguished.    Ibid. 

5. — Equitable  assignment :  building  con- 
tract :  direction  to  pay  without  specifying 
fund] — The  defendant  leased  land  on  a  building 
agreement  to -lessees,  and  agreed  to  make  ad- 
vances to  the  lessees  for  roofing  in  the  messu- 
ages in  such  sums  and  at  such  times  as  he  (the 
defendant)  should  certify.  The  lessees,  being 
indebted  to  the  plaintiff  in  connection  with  the 
buildings,  signed  and  gave  to  the  plaintiff  orders 
on  the  defendant  in  the  following  form,  "  Please 
pay  Mr.  P."  (the  plaintiff)  "  the  amount  of  his 
account,  42Z.  14s.  6(2.,  for  goods  delivered  "  : — 
Held,  on  a  point  of  law  under  Order  XXV.  rule 
2,  that  such  orders  were  not  equitable  assign- 
ments of  the  advances  (if  any)  agreed  to  be  paid 
by  the  defendant  to  the  lessees.  Percival  v. 
Dunn,  54  Law  J.  Rep.  Chanc.  570 ;  Law  Rep. 
29  Ch.  D.  128. 

Money  in  hands  of  auctioneer.  See  Auctioneer, 
3. 

Notice :  priority  by  giving.  See  Company — 
Shares,  27. 

Shares  in  incorporated  company  whether  chose 
in  action.  See  Bankruptcy— Order  and  Dis- 
position, 3. 

CHURCH  AND  CLERGY. 
Advowson. 
Benefice. 
Church  Sate. 
Dilapidations. 
District  Church. 

Ecclesiastical  Court. 
Jurisdiction. 
Procedure, 


Faculty. 

Incumbents'  Resignation  Act. 

Simony. 

Advowson. 

1. — Right  of  presentation] — The  vicarage  of 
P.  formerly  consisted  of  two  medieties,  known 
respectively  as  the  upper  vicarage  and  the  lower 
vicarage,  the  profits  and  spiritual  charge  being 
divided  between  two  incumbents.'  There  was 
only  one  parish  church,  and  the  right  of  patron- 
age and  nomination  to  the  upper  vicarage  was 
vested  in  the  Lord  Chancellor,  and  that  of  the 
lower  in  the  Rev.  H.  F.  Welch.  In  1873  Welch 
presented  himself  to  the  lower  vicarage.  In 
1875  he  mortgaged  the  advowson  thereof  (with 
a  power  of  sale)  to  Howes  for  800Z.,  and  in  1877 
made  a  further  charge  upon  it  in  favour  of 
Howes  for  2501,  In  1878,  the  Lord  Chancellor, 
under  26  &  27  Vict.  c.  120,  conveyed  to  Welch 
the  advowson  of  the  upper  vicarage,  subject  to 
the  then  existing  incumbency.  There  was  a 
proviso  in  the  Act  restricting  the  purchaser 
from  selling  the  advowson  or  next  presentation 
until  after  the  expiration  of  five  years  from  the 
date  of  the  purchase.  In  May,  1879,  the  in- 
cumbency of  the  lower  vicarage  having  become 
vacant,  the  two  vicarages  were  under  3  &  4  Vict, 
c.  118  and  an  Order  in  Council  consolidated, 
and  the  two  medieties  became  in  respect  both  of 
the  profits  and  the  spiritual  charge  one  un- 
divided benefice,  of  which  Welch  without  any 
form  of  institution  became  the  incumbent,  in 
whom  was  vested  the  advowson  or  right  of 
patronage  and  nomination  of  the  whole  un- 
divided benefice.  On  the  1st  of  August,  1879, 
Welch  mortgaged  the  advowson  of  the  consoli- 
dated benefice  to  Howes,  to  secure  the  previous 
and  further  advances,  with  the  usual  power  of 
sale.  In  March,  1882,  Howes  died,  leaving  a 
widow,  and  having  by  his  will  devised  and  be- 
queathed his  residuary  real  and  personal  estate 
to  trustees,  in  trust  for  his  wife  for  life,  &o.  In 
March,  1883,  the  executors  of  Howes  contracted 
to  sell  the  advowson  of  the  undivided  benefice 
to  his  widow,  and  she,  in  April,  1883,  contracted 
to  sell  the  same  to  one  Ellison.  In  June,  1883, 
Welch  died  insolvent  (the  debt  to  Howes  still 
remaining  unpaid),  having  by  his  will  devised 
and  bequeathed  all  his  real  and  personal  estate 
to  trustees  in  trust  for  his  widow  (the  now 
plaintiff)  for  life,  Ac.  The  plaintiff  and  the 
executors  of  Howes  each  claimed  the  right  to 
present  to  the  undivided  vicarage : — Held,  upon 
the  authority  of  Hawkins  v.  Chappel  (1  Atk. 
621)  and  Briggs  v.  Sharp  (44  Law  J.  Rep. 
Chanc.  510;  Law  Rep.  20  Eq.  317),  that  the 
right  to  nominate  was  in  the  plaintiff,  she  being 
under  her  husband's  will  beneficial  owner  for 
life  of  his  estate  real  and  personal,  and  there 
being  no  indication  of  an  intention  that  during 
her  life  the  right  to  nominate  should  be  exer- 
cised by  any  other  person.  Welch  v.  The  Bishop 
of  Peterborough,  Law  Rep.  15  Q.B.  D.  432. 
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Conveyance:  "hereditament."  See  Convey- 
▲ncb,  3 

Benefice. 

[Improvements:  ecclesiastical  lands  not  to  be 
charged  for  improvement  without  consent  of 
patron  and  bishop.    47  &  48  Vict.  c.  67.] 

2. — Benefice  with  cure:  charge:  union  of 
benefices  act,  1860  :  compensation  to  retiring  in- 
cumbent]— By  an  Order  in  Council  made  in  1873 
in  pursuance  of  the  Pluralities  Amendment  Act, 
1850,  and  the  Union  of  Benefices  Act,  1860,  two 
city  benefices  were  united,  and  certain  annuities 
were  granted  to  the  retiring  incumbent  and  his 
assigns  out  of  the  annual  income  of  the  united 
benefice,  and  made  a  first  charge  thereon  during 
the  joint  lives  of  himself  and  the  incumbent  of 
the  united  benefice,  so  .long  as  he  should  per- 
form in  person,  or  by  substitute  to  be  approved 
of  by  the  bishop,  the  duties  of  curate  of  the 
united  benefice  under  the  style  of  vicar  in 
charge,  with  a  provision  for  the  retiring  incum- 
bent after  the  death  of  the  incumbent  of  the 
united  benefice : — Held,  that  such  annuities 
were  not  a  benefice  with  cure,  and  therefore 
not  within  13  Eliz.  c.  20,  which  renders  void 
charges  on  benefices.  McBean  v.  Deanc,  55 
Law  J.  Bep.  Chanc.  19 ;  Law  Bep.  30  Ch.  D.  520. 

3. — Donative:  nomination]— The  patron  of 
a  donative  benefice,  being  a  qualified  clergyman 
and  officiating  curate  of  the  church,  by  deed- 
poll,  executed  during  a  vacancy  of  the  benefice, 
granted  the  advowson  to  a  trustee  in  trust  to 
present  whomsoever  the  patron  should  nomi- 
nate; the  patron  then  by  word  of  mouth 
nominated  himself,  and  the  trustee  by  deed- 
poll  granted  the  office  of  rector  to  him : — Held, 
that  the  transaction  was  valid,  and  that  he 
thereupon  became  rector  and  entitled  to  the 
profits  of  the  benefice.  Lowe  v.  The  Bishop  of 
Chester,  Law  Bep.  10  Q3.  D.  407. 

4. — institution :  unfitness  :  past  offences 
against  ritual] — A  bishop  refused  to  institute 
to  a  benefice  a  presentee  who,  as  a  curate, 
habitually  offended  against  the  law  in  matters 
of  ritual,  and  who  would  not  promise  not  to 
repeat  the  acts  whereby  he  offended :—  Held,  that 
such  a  presentee  might  be  refused.  Heywood, 
Sir  T.  P.,  v.  The  Bishop  of  Manchester,  53  Law 
J.  Bep.  Q3. 196 ;  Law  Bep.  12  Q.B.  D.  404. 

Bishop. 

[Bishoprics  :  Bristol— 47  &  48  Vict.  o.  66.  New- 
castle chapter— 47  &  48  Vict.  c.  82.] 

South  Africa :  jurisdiction  of  bishop.    See  Co- 
lonial Law — Cape  of  Good  Hope. 

And  see  No.  4  supra ;  No.  15  infra 

Churoh  Bate. 

6. — By  an  Act  of  12  Car.  2,  reciting  that  the 
Earl  of  Bedford  had  erected  the  church  and 
rectory  house  of  St.  Paul's,  Covent  Garden,  and 
charged  his  property  with  the  perpetual  payment 
of  1002.  a  year  to  the  rector,  it  was  enacted  that 


St.  Paul's  be  a  parish,  and  that  the  yearly  sum 
of  250Z.  be  charged  upon  the  houses  of  the  in- 
habitants of  the  parish  (except  Bedford  House) 
for  the  support  and  benefit  of  the  rector,  curate, 
clerk,  and  sextons  of  the  parish,  and  that  the 
said  sum  be  collected  by  a  rate  made  by  the 
churchwardens.  By  the  Act  51  Geo.  3.  c.  cl., 
reciting  that  it  was  expedient,  from  the  very 
great  advance  in  the  price  of  articles  of  neces- 
sary consumption,  that  the  said  sum  of  250J. 
should  be  increased,  it  was  enacted  that  the 
yearly  sum  of  520Z.,  in  lieu  of  250Z.,  be  charged 
upon  all  the  houses  in  the  parish  (not  excepting 
Bedford  House),  and  the  rent-charge  upon  the 
Duke  of  Bedford's  property  be  increased  to  1801. 
a  year.  On  action  brought  to  recover  the 
amount  of  a  rate  made  under  the  above  statutes 
against  an  inhabitant  of  the  parish, — Held,  by 
Day,  J.,  that  the  rate  was  recoverable.  Although, 
being  made  partly  for  ecclesiastical  purposes,  it 
was  a  church  rate  within  section  1  of  81  &  32 
Vict.  c.  109  (the  Compulsory  Church  Bate  Abo- 
lition Act,  1868),  yet  it  was  enforceable  by  virtue 
of  section  5  of  the  same  Act  as  being  on  a  contract 
made  for  good  consideration  between  the  Duke 
of  Bedford  and  the  parishioners  of  St.  Paul's. 
Bell  v.  Bassett,  52  Law  J.  Bep.  Q3.  22. 

Dilapidations. 

6. — Powers  of  sequestrator:  report  of  sur- 
veyor]— Since  the  passing  of  the  Ecclesiastical 
Dilapidations  Act,  1871  (84  &  35  Vict.  c.  43),  the 
decision  as  to  what  sums  are  required  to  be  ex- 
pended upon  the  repairs  of  a  living  is  vested  in 
the  diocesan  surveyor.  A  sequestrator  has  there- 
fore no  power  to  spend  a  sum  in  repairing  the 
dilapidations  beyond  what  is  reported  to  be 
necessary  by  such  surveyor  without  getting  a 
further  survey  or  report.  Kimber  v.  Paravi- 
cini,  54  Law  J.  Bep.  Q3.  471 ;  Law  Bep.  15 
Q.B.  D.  222. 

Discipline. 

[Commission  to  enquire  into  adequate  perform- 
ance of  ecclesiastical  duties.    48  &  49  Vict. 


c.  54.] 


District  Church. 


[Power  to  dissolve  districts  formed  under  New 
Parishes  Acts.    47  &  48  Vict.  c.  65,  s.  2.] 

7. — Marriages:  fees:  " ecclesiastical  pur- 
pose* "  :  4  Geo.  4.  c.  76,  *.  2]— Where  under  the 
new  Parishes  Acts  a  district  in  which  a  church 
is  built  is  separated  from  an  existing  parish  and 
constituted  "  a  new  parish  for  ecclesiastical  pur- 
poses," the  law  as  to  the  publication  of  banns 
and  the  solemnization  of  marriages  applies  to 
persons  who  dwell  in  such  new  parish.  Such 
persons  are  not  entitled  to  resort  to  the  old 
parish  churoh  for  the  publication  of  banns  or 
solemnization  of  marriage,  those  being  eccle- 
siastical purposes  in  respect  of  which  the  new 
district  with  its  church  has  become  a  separate 
and  distinct  parish.  Fuller  v.  Alford,  52  Law  J. 
Bep.  Q.B.  265 ;  Law  Bep.  10  Q.B.  D.  418. 
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Donative. 

See  supra,  No.  3. 

Ecclesiastical  Court. 
Jurisdiction. 

8. — Bishop  promoter :  power  to  adjudicate] — 
Under  the  Church  Discipline  Act,  1840  (3*4 
Vict.  c.  86),  which  empowers  a  bishop  to  hear 
and  determine  a  charge  against  a  clerk  in  orders 
of  having  committed  an  ecclesiastical  offence,  if 
the  bishop  be  not  patron  of  any  preferment  held 
by  the  party  accused,  the  mere  fact  that  the 
bishop  is,  by  his  secretary,  promoter  of  the  suit 
does  not,  in  the  absenoe  of  any  personal  interest 
or  bias,  disqualify  him  from  adjudicating  upon 
the  case.  The  Queen  v.  The  Bishop  of  St. 
Albans,  Law  Rep.  9  Q.B.  D.  454. 

9.— Contumacious  clerk:  writ  de  contumace 
capiendo :  issue  of  signiflcavit :  transmission  of 
writ  to  county  palatine'] — The  "  matter  of  a  re- 
presentation "  transmitted  to  the  Judge  ap- 
pointed under  the  Public  Worship  Regulation 
Act  is  a  cause  cognizable  by  an  Ecclesiastical 
Court  within  the  meaning  of  58  Geo.  8.  o.  127, 
and  any  orders  made  in  such  a  cause  are  en- 
forceable by  signiflcavit  and  writ  de  contumace 
capiendo.  In  re  The  Rev.  S.  F.  Green  (HJj.), 
51  Law  J.  Rep.  Q.B.  28 ;  Law  Rep.  7  QB.  D. 
273 ;  6  App.  Cas.  657  (sub  nom.  Green  v.  Lord 
Penzance). 

The  direction  to  the  Judge  under  the  9th  sec- 
tion of  the  Public  Worship  Regulation  Act,  "  to 
hear  the  matter  of  the  representation,"  em- 
powers him  to  "hear,  determine,  and  dispose 
of  "  the  whole  proceedings  of  the  ecclesiastical 
matter  from  beginning  to  end,  including  all  in- 
cidental and  consequential  applications,  whether 
as  regards  costs,  suspension  or  enforcement  of 
monition,  or  punishment  for  disobedience — in 
other  words,  the  whole  proceedings  until  the 
will  of  the  Court  be  finally  executed — at  any 
place  mentioned  by  the  Archbishop  in  the  re- 
quisition sent  to  him,  even  though  such  place 
be  outside  the  province  as  Official  Principal  of 
which  he  is  acting.    Ibid. 

Where  G.,  a  clerk  in  the  diocese  of  Manches- 
ter, in  the  province  of  York,  having  been  found 
guilty  of  illegal  practices,  had  disobeyed  both 
the  monition  and  also  the  inhibition  issued 
against  him, — Held,  that  Lord  Penzance  was 
empowered,  under  a  requisition  from  the  Arch- 
bishop, "  to  hear  the  matter  of  the  representa- 
tion at  any  place  in  London  or  Westminster, 
or  within  the  province  of  York,  or  within  the 
diocese  of  Manchester,  as  you  may  deem  fit," 
to  direct  a  signiflcavit  to  issue  of  the  contempt 
committed  by  G.,  while  his  Lordship  was  sitting 
at  Westminster,  and  that  he  need  not  go  into 
the  province  of  York  for  that  purpose.    Ibid. 

As  regards  the  transmission  of  the  writ  de 
contumace  capiendo  to  the  County  Palatine,  the 
method  of  procedure  to  be  followed  is  that  pro- 
vided by  the  11th  section  of  5  Eliz.  c.  23 ;  53 
Geo.  3.  c.  127,  s.  1,  incorporating  into  the  pro- 


ceedings with  regard  to  the  writ  de  contumace 
capiendo  all  that  was  contained  in  the  Act  of 
Elizabeth  with  regard  to  the  writ  de  excommu- 
nicato capiendo.    Ibid. 

Therefore,  where  the  clerk  resides  within  the 
jurisdiction  of  the  County  Palatine  of  Lancaster, 
instead  of  the  writ  de  contumace  capiendo 
being  issued  directly  from  the  Petty  Bag  Office, 
that  office  transmits  the  tenor  of  the  signiflcavit 
by  mittimus  to  the  Chancellor  of  the  County 
Palatine,  or  his  deputy,  who,  on  receiving  the 
mittimus,  may  direct  the  writ  de  contumace  ca- 
piendo to  issue,  without  any  further  hearing  of 
the  parties,  and  such  writ  may  be  issued  by  the 
Vice-chancellor  when  sitting  out  of  the  local 
limits  of  the  County  Palatine.    Ibid. 

The  mittimus  is  not  such  a  writ  as  by  Order 
II.  rule  8  of  the  Rules  under  the  Judicature 
Acts  is  required  to  be  tested  in  the  name  of  the 
Lord  Chancellor,  but  is  properly  tested  in  the 
name  of  the  Queen  as  usual  before  the  Judica- 
ture Acts  were  passed.    Ibid. 

10. — Contumacious  clerk :  writ  de  contumace 
capiendo  :  power  to  signify  for  contempt :  form 
of  requisition,  monition,  and  inhibition  :  official 
principal  appointed  by  public  worship  regulation 
act,  not  bound  by  121th  canon] — A  representation 
under  the  Public  Worship  Regulation  Act,  1874, 
having  been  made  by  the  churchwardens  against 
the  incumbent  of  a  parish  to  the  Bishop  of  the 
diocese,  as  the  Bishop  and  the  Archbishop  of 
the  province  were  both  interested  in  the  patron- 
age of  the  living,  another  Bishop,  namely,  the 
Bishop  of  E.,  was  appointed  by  sign  manual  to 
act  for  the  Bishop  and  Archbishop  in  the  matter 
of  the  representation  under  section  16.  The 
Bishop  of  E.  having  considered  the  representa- 
tion and  communicated  with  the  parties  in  ac- 
cordance with  section  9,  sent  a  requisition  to 
the  Judge  to  hear  the  case  in  London  or  West- 
minster, or  within  the  diocese.  The  requisition, 
with  the  exception  of  an  alteration  rendered 
necessary  by  the  double  patronage,  followed  the 
form  given  by  the  Rules  and  Orders  of  1875. 
Though  reciting  that  the  parties  had  failed 
within  the  prescribed  time  to  state  their  willing- 
ness to  submit  to  the  Bishop'B  directions,  it  did 
not  allege  that  a  copy  of  the  representation  had 
been  sent  to  the  incumbent,  or  that  he  had  been 
required  to  state  whether  he  would  submit  to 
the  Bishop's  directions  in  the  matter  of  the 
representation: — Held,  on  objection  to  the  re- 
quisition as  conferring  no  jurisdiction  on  the 
Judge,  that  it  was  valid;  because,  first,  the 
Bishop  of  E.  was  properly  appointed  within  the 
meaning  of  section  16  to  act  for  both  Arch- 
bishop and  Bishop ;  second,  the  requisition  suffi- 
ciently shewed  that  all  preliminaries  had  been 
complied  with ;  third,  the  incumbent  could  not 
object  to  the  form  of  the  requisition  if  the  facts 
essential  to  the  jurisdiction  existed ;  fourth,  the 
requisition  need  not  name  the  particular  place 
of  hearing,  only  the  limits  within  which  the 
hearing  is  to  be.  The  Rules,  Orders,  and  Forms 
issued  by  Her  Majesty  in  Council,  with  the  ad- 
vice of  certain  persons,  under  section  19  of  the 
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Public  Worship  Regulation  Act,  1874,  for  re- 
gulating the  procedure  under  the  Act,  being 
sanctioned  by  Parliament,  are  of  statutory 
authority,  and  proceedings  which  follow  such 
Rules  and  Orders  and  the  forms  thereby  pre- 
scribed cannot  be  impeached.  Lord  Penzance, 
when  appointed  under  section  7  of  that  Act  as 
"the  Judge  of  the  Provincial  Courts  of  Can- 
terbury and  York,"  became,  on  the  occurrence 
of  a  vacancy,  ex-officio  Official  Principal  of 
those  Courts,  and  was  therefore  under  no  ob- 
ligation to  take  the  oath  or  subscribe  the 
articles  as  required  of  every  "  chancellor,  com- 
missary, and  official "  by  the  127th  of  the  Canons 
of  1603-4.  Such  Judge  on  becoming  Official 
Principal  of  the  Provincial  Court  of  Canterbury 
(the  Court  of  Arches)  was  not  thereby  consti- 
tuted a  new  Court  with  a  new  jurisdiction,  but 
succeeded  to  and  his  Court  was  merged  in  the 
old  Court  of  Arches,  with  all  the  jurisdiction 
and  authorities  inherent  in  that  Court,  and 
with  such  additional  jurisdiction  as  is  conferred 
by  the  Act.  A  monition,  commanding  an  incum- 
bent to  abstain  from  certain  specified  unlawful 
practices  and  other  practices  and  matters  of  a 
like  nature,  is  good  in  form ;  and  on  proceedings 
taken  against  the  incumbent  for  disregarding 
the  monition  in  respect  of  matters  alleged  to  be 
of  a  like  nature  with  those  specifically  named, 
it  is  a  question  of  fact,  to  be  determined  by 
the  Judge  or  Bishop  who  issued  the  monition, 
whether  the  matters  complained  of  are  of  a 
like  nature,  and  from  his  finding  an  appeal 
will  lie.  The  Petty  Bag  Office  and  Enrolment 
Amendment  Act,  1849  (12  &  13  Yict.  c.  109), 
s.  26,  repeals  so  much  of  the  5  Eliz.  c.  23,  s.  3, 
and  53  Geo.  3.  c.  127,  s.  1,  as  requires  the  writ 
de  contumace  capiendo  to  be  issued  in  term 
time,  but  does  not  repeal  so  much  of  the  same 
Acts  as  requires  that  writ  to  be  brought  into 
Court  and  opened  in  the  presence  of  the  Jus- 
tices. By  the  13th  section  of  the  Public  Worship 
Regulation  Act,  1874,  obedience  to  a  monition 
under  the  Act  is  to  be  enforced  by  an  order  of 
inhibition,  and  in  certain  events  the  living  is 
to  become  void,  but  the  section  does  not  point 
out  how  obedience  to  the  inhibition  is  to  be 
enforced.  An  incumbent  having  disregarded  an 
order  of  inhibition  issued  against  him  under 
the  13th  section  of  the  Act,  the  Judge  issued 
a  significavit  against  the  incumbent  for  con- 
tempt, and  a  writ  de  contumace  capiendo  was 
issued  under  which,  the  incumbent  was  arrested 
and  imprisoned.  The  writ  was  issued  and  made 
returnable,  and  was  enrolled  and  delivered  of 
record  in  the  Crown  Office  out  of  term,  and  was 
not  brought  into  or  opened  in  Court.  On  writ 
of  habeas  corpus  by  the  incumbent  to  be  dis- 
charged from  custody  on  the  ground  (amongst 
others)  that  the  Judge  had  no  power  to  signify* 
and  that  the  formalities  required  by  5  Eliz.  c.  23, 
and  53  Geo.  3.  c.  127,  had  not  been  complied 
with,— Held,  that  the  Judge  in  the  exercise  of 
his  general  jurisdiction  had  power  to  signify, 
and  that  the  writ  had  been  properly  issued; 
but  Held,  that  as  the  writ  had  not  been  brought 


into  Court  and  opened  in  the  presence  of  the 
Justices,  the  arrest  thereunder  was  bad,  and 
that  the  incumbent  was  entitled  to  his  discharge. 
Held  also,  that  the  proceedings  in  respect  of 
which  the  incumbent  was  arrested  being  civil 
and  not  criminal,  he  was  entitled  to  his  costs 
under  the  writ  of  habeas  corpus.  In  re  The  Rev. 
T.  P.  Dale ;  The  Queen  v.  Lord  Penzance.  In 
re  The  Rev.  R.  W.  Enraght ;  The  Queen  v.  Lord 
Penzance,  50  Law  J.  Rep.  Q.B.  234 ;  Law  Rep. 

6  QJB.  D.  376. 

11. — Monition :  inhibition  for  offences  not 
specifically  mentioned  in  the  monition  :  prohibi- 
tion]— A  clerk,  having  been  charged  under  the 
Public  Worship  Regulation  Act  with  offences 
against  the  ecclesiastical  law,  was  found  by  the 
judgment  of  the  Arches  Court  to  have  offended 
in  respect  of  certain  specified  acts  —  among 
others,  the  wearing  while  officiating  at  divine 
service  certain  vestments  called  an  albe,  a 
chasuble,  and  a  biretta,  and  the  forming  an 
unlawful  procession  at  the  commencement  of 
Morning  Prayer.-  A  monition  was  then  issued 
requiring  him  to  abstain  from  the  acts  speci- 
fically mentioned  in  the  judgment,  "and  also 
from  all  practices,  acts,  matters,  and  things  of 
the  same  or  a  like  nature  to  those  hereinbefore 
particularly  set  forth,  or  any  of  them,  or  from 
unlawfully  permitting  the  same  or  any  of 
them  " : — Held,  that  it  was  not  an  excess  of 
jurisdiction  to  admonish  against  the  practice  of 
which  the  specific  acts  were  instances,  and  that 
the  question  whether  in  this  case  the  monition 
should  or  should  not  have  extended  to  practices 
of  a  like  nature  was  matter  for  appeal  only,  not 
for  prohibition.  Enraght  v.  Lord  Penzance 
(H.L.),  51  Law  J.  Rep.  Q.B.  506;  Law  Rep. 

7  App.  Cas.  240. 

Aji  inhibition  was  subsequently  issued  to  en- 
force obedience  to  the  monition.  It  recited  that 
the  clerk  had  disobeyed  by  (amongst  other 
things)  permitting  his  curate  to  wear  a  biretta 
and  a  stole  and  to  form  a  procession  between 
Morning  Prayer  and  the  Communion  Service; 
and  for  such  his  disobedience  inhibited  him  for 
three  months: — Held,  that  the  Ecclesiastical 
Judge  had  jurisdiction  to  decide  that  the  wear- 
ing of  a  stole  and  the  forming  a  procession 
between  Morning  Prayer  and  the  Communion 
Service  were  practices  of  a  like  nature  to  those 
specified  in  the  judgment,  and  that  his  decision 
could  not  form  the  ground  of  a  prohibition. 
Held  also,  that  even  if  the  Judge  had  acted  in 
excess  of  jurisdiction  in  treating  the  wearing 
of  a  stole  and  the  procession  between  Morning 
Prayer  and  Communion  Service  as  breaches  of 
the  monition,  the  inhibition  might  well  have 
been  good,  since  there  were  other  acts  of  dis- 
obedience charged  which  were  sufficient  to  sus- 
tain the  sentence.    Ibid. 

Prohibition  will  not  be  granted  against  a  judg- 
ment merely  because  of  a  defect  within  the 
principle  of  O'ConnelVs  Case  (11  CI.  &  F.  155). 
Ibid. 

12. — Monition :  definitive  sentence :  suspension 
ab  officio  et  a  bene ficio  for  contumacy  in  disobeying 
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monition :  prohibition] — A  beneficed  clerk  was 
found  guilty  in  the  Arches  Court  of  ecclesiastical 
offences,  and  suspended  ab  officio  for  a  certain 
time,  and  a  monition  was  appended  to  the 
sentence  requiring  him  not  to  offend  again  in 
like  manner.  He  disobeyed  the  monition,  and 
a  second  monition  was  thereupon  issued  by 
the  Dean  of  the  Arches,  which  he  also  dis- 
obeyed. An  application  was  then  made  to  the 
Court  by  motion  for  his  suspension.  He  was 
served  with  notice  of  the  motion,  but  did  not 
appear,  and  the  Court  suspended  him  ab  officio 
et  a  beneflcio  for  three  years.  The  clerk  applied 
for  a  prohibition : — Held  (affirming  the  judgment 
of  the  Court  of  Appeal),  that  a  monition  could 
be  appended  to  a  definitive  sentence ;  that  dis- 
obedience to  such  a  monition  could  be  punished 
as  contumacy  by  suspension  ab  officio  et  a  bene- 
ficio ;  that  in  order  so  to  punish  such  disobedience 
it  was  not  necessary  to  institute  a  fresh  suit, 
but  that  suspension  was  properly  awarded  upon 
motion  in  the  original  suit.  Mackonochie  v.  Lord 
Penzance  (H.L.),  50  Law  J.  Rep.  Q.B.  611 ;  Law 
Rep.  6  App.  Cas.  424. 

13.— Sentence:  discretion  of  judge:  convic- 
tion]— The  Judge  of  an  Ecclesiastical  Court  has 
no  discretion,  while  finding  a  defendant  guilty 
of  an  ecclesiastical  offence,  to  absolve  him  from 
all  ecclesiastical  censure  or  punishment  for  such 
offence.  Martin  v.  The  Rev.  A.  H.  Mackonochie, 
51  Law  J.  Rep.  P.C.  88 ;  Law  Rep.  7  P.  D.  94. 

In  a  suit  instituted  against  the  respondent, 
under  the  Church  Discipline  Act,  the  Judge  of 
the  Arches  Court  found  the  contents  of  the 
articles  proved,  and  condemned  the  respondent 
in  costs,  but  refused  to  decree  any  punishment. 
On  appeal,  their  Lordships  remitted  the  cause 
to  the  Arches  Court,  to  decree  such  punishment 
as  that  Court  should  deem  just.    Ibid. 

14. — Sentence  of  deprivation :  house  of  lords : 
palace  of  Westminster:  royal  peculiar:  royal 
palace:  royal  residence] — A  suit  having  been 
brought  against  a  clerk  in  the  Court  of  Arches, 
under  the  Church  Discipline  Act,  a  sentence  of 
suspension  for  six  months  was  pronounced 
against  him  on  the  9th  of  March,  1878,  but  was 
made  conditional  on  an  affidavit  being  filed. 
Afterwards  the  affidavit  was  filed,  and  an  uncon- 
ditional sentence  was  pronounced  on  the  23rd  of 
March  and  served  on  the  defendant.  A  fresh 
Buit  was  instituted  in  1880  for  fresh  offences, 
and  also  for  contumacious  disobedience  to  the 
sentence  of  the  23rd  of  March,  1878.  These 
offences  being  proved,  the  defendant  was  sen- 
tenced to  be  deprived  of  his  benefice.  This  sen- 
tence was  pronounced  by  the  Dean  of  Arches  in 
Committee  Room  E  of  the  House  of  Lords.  A 
motion  for  a  prohibition  having  been  brought  to 
restrain  the  Court  of  Arches  from  enforcing  the 
sentence, — Held,  first,  that  the  sentence  of  the 
9th  of  March  was  an  interlocutory  order  which 
did  not  end  the  suit,  and  therefore  the  Court 
was  not  functus  officio  when  it  pronounced  the 
unconditional  sentence  of  suspension.  Secondly, 
that  even  if  the  unconditional  sentence  had  been 
void,  the  Court  would  not  have  exceeded  its 


jurisdiction  in  passing  the  sentence  of  depriva- 
tion, as  there  were  other  offences  proved  which 
would  have  supported  it.  Thirdly,  that  the  site 
of  the  old  Palace  of  Westminster  is  no  longer  a 
peculiar,  but  is  within  the  diocese  of  London 
and  the  jurisdiction  of  the  Court  of  Arches. 
Fourthly,  that  the  new  Palace  of  Westminster 
is  not  exempt  from  the  jurisdiction  of  the  ordi- 
nary Civil  and  Ecclesiastical  Courts  on  the 
ground  of  privilege,  inasmuch  as  it  has  ceased 
to  be  a  royal  residence.  Whether  Committee 
Room  E  of  the  House  of  Lords  is  within  the 
precincts  of  the  old  Palace  of  Westminster — 
quaere.  Combe  v.  De  la  Bere  (App.),  Law  Rep. 
22  Ch.  D.  316. 

Procedure. 

15. — Contempt:  discharge  of  clerk  in  cus- 
tody :  deprivation  under  provisions  of  statute 
law:  satisfaction  of  contempt  by  involuntary 
obedience]— At  the  hearing  of  the  matter  of  a 
representation  made  under  the  Public  Worship 
Regulation  Act  against  the  rector  of  a  parish 
church  in  the  diocese  of  Manchester  and  pro- 
vince of  York,  the  Official  Principal  of  the  Chan- 
cery Court  of  York  pronounced  that  the  defen- 
dant when  officiating  in  the  parish  church  had 
committed  certain  offences  against  ecclesiastical 
la/w,  and  on  the  27th  of  June,  1879,  issued  a 
monition  admonishing  him  to  refrain  from  such 
offences  for  the  future.  The  defendant  failed  to 
obey  the  monition,  and  the  Official  Principal,  in 
August,  1879,  by  an  inhibition  under  the  Public 
Worship  Regulation  Act,  inhibited  him  for  three 
months,  and  until  the  inhibition  had  been  re- 
laxed, from  performing  the  services  of  the  church 
or  exercising  the  cure  of  souls  within  the  diocese 
of  Manchester.  Whilst  the  inhibition  was  still 
in  force  the  defendant  disobeyed  it  by  officiating 
in  the  parish  church  on  several  occasions,  and 
thereupon  his  contempt  was  signified  to  the 
Queen  in  Chancery,  and  he  was  in  March,  1881, 
taken  into  custody  under  a  writ  de  contumace 
capiendo.  In  August,  1882,  the  .defendant  still 
remained  in  custody  under  the  writ,  but,  by  the 
operation  of  the  Public  Worship  Regulation  Act, 
ceased  to  be  rector  of  the  parish.  The  Bishop 
of  Manchester  then  applied  to  the  Official  Prin- 
cipal for  the  discharge  of  the  defendant.  The 
application  was  neither  supported  by  the  defen- 
dant nor  opposed  by  the  oomplainants : — Held, 
that  the  application  was  rightly  made  by  the 
Bishop  of  Manchester.  Held  also,  that  the 
defendant  had  "  satisfied  his  contempt "  within 
the  meaning  of  53  Geo.  3,  c.  127,  and  that  a 
writ  of  deliverance  in  the  form  prescribed  by 
that  statute  ought  to  issue  for  his  discharge 
Dean  v.  Green,  Law  Rep.  8  P.  D.  79. 

10. — Criminal  suit:  suit  by  churchwarden: 
substitution  of  new  churchwarden] — A  proceed- 
ing under  the  Public  Worship  Act,  1874,  is  not  a 
criminal  suit  within  the  meaning  of  the  Church 
Discipline  Act.  Harris  and  Clay  v.  Perkins  and 
The  Rev.  R.  W.  Enraght,  51  Law  J.  Rep.  P.C.  83; 
Law  Rep.  7  P.  D.  31, 161. 

A  suit  under  the  Public  Worship  Act,  1874, 
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does  not  abate  by  reason  of  the  churchwarden 
who  instituted  the  suit  having  ceased  to  be 
churchwarden,  and  the  Judge  of  the  Arches 
Court  has  no  power  to  substitute  a  succeeding 
churchwarden  in  the  place  of  one  who  has  in- 
stituted a  suit.    Ibid. 

17. — Particulars:  criminal  suit] — In  a  cri- 
minal suit  containing  charges  of  misconduct 
against  a  clerk  in  holy  orders,  an  order  was 
made  after  the  close  of  the  pleadings  that  the 
promoter  should  give  particulars  of  the  charges. 
Such  particulars  should  as  a  rule  be  applied  for 
on  the  admission  of  articles.  The  Bishop  of  Salis- 
bury v.  Ottley,  Law  Rep.  10  P.  D.  20. 

18. — Resignation  of  benefice  pending  a  suit : 
operation  of  sentence  of  deprivation]  — The  ordi- 
nary sentence  of  deprivation  in  use  in  the  eccle- 
siastical Courts  is  not  limited  to  the  particular 
preferment  or  benefice  stated  in  the  articles  to 
be  held  by  the  respondent,  but  extends  to  all 
ecclesiastical  promotions  within  the  jurisdiction 
held  by  the  respondent  at  the  time  that  sentence 
is  pronounced.  It  is  contrary  to  the  practice  of 
the  Court  of  Arches  to  pronounce  a  sentence 
of  perpetual  suspension  from  the  performance  of 
divine  service  against  a  respondent  who  holds  a 
benefice  of  which  the  Court  has  jurisdiction  to 
deprive  him.  The  articles  in  a  criminal  suit  by 
letters  of  request  under  the  Church  Discipline 
Act  contained  allegations  charging  that  the  re- 
spondent was  perpetual  curate  of  the  parish  of 
A.,  in  the  diocese  of  London,  and  that  he  had 
within  two  years  of  the  institution  of  the  suit 
committed  repeated  and  aggravated  offences 
against  the  laws  ecclesiastical  in  matters  of 
ritual  whilst  officiating  in  the  performance  of 
divine  service  in  the  parish  church  of  A.  At 
the  hearing  of  the  suit  the  above-mentioned 
allegations  were  held  to  be  proved,  and  the  Offi- 
cial Principal,  in  his  discretion,  condemned  the 
respondent  in  costs,  but  refused  to  pronounce 
any  sentence  of  deprivation  or  canonical  punish- 
ment. The  promoter  appealed,  and  the  appeal 
having  been  allowed,  the  Queen  in  Council  re- 
mitted the  cause  with  an  intimation  that  the 
respondent  ought  to  be  canonioally  punished. 
After  the  cause  had  been  so  remitted,  but  be- 
fore the  terms  of  remission  had  been  complied 
with,  the  respondent  resigned  the  perpetual 
curacy  of  A.  and  was  instituted  to  the  incum- 
bency of  P.,  in  the  diocese  of  London.  On  the 
cause  subsequently  coming  on  for  sentence,  the 
Official  Principal  of  the  Court  of  Arches  pro- 
nounced sentence  depriving  the  respondent  of 
all  the  ecclesiastical  promotions  within  the  pro- 
vince of  Canterbury  of  which  he  was  possessed 
when  the  sentence  was  pronounced,  and  of  all 
the  ecclesiastical  emoluments  thereto  belonging. 
Martin  v.  Mackonochie,  Law  Rep.  11  Q.B.  D.  191. 

Faculty. 

19. — Judicial  discretion:  opinion  of  parish- 
ioners :  matters  of  taste  and  fancy] — Where  the 
incumbent  and  churchwardens  with  the  approval 
of  the  vestry  apply  for  a  faculty  for  alterations 


in  their  parish  church,  and  the  grant  or  refusal 
of  the  faculty  is  merely  a  matter  for  the  discre- 
tion of  the  ordinary,  the  faculty  ought  not  to  be 
granted  unless  it  is  proved  to  the  satisfaction  of 
the  ordinary  that  if  the  proposed  alterations  are 
carried  out  the  church  will  be  thereby  rendered 
more  convenient,  more  fit  for  the  accommodation 
of  the  parishioners  who  worship  there,  more 
suitable,  more  appropriate,  or  more  adequate  to 
its  purposes,  or  that  there  exists  either  on  the 
part  of  the  parishioners  generally,  or  of  the 
parishioners  actually  attending  the  church,  a 
general  desire  in  favour  of  the  faculty  being 
granted.    Peek  v.  Trower,  Law  Rep.  7  P.  D.  21. 

Fees. 

Marriage.    See  No.  7  supra. 

Glebe  Lands. 

Taken  by  railway  company :  application  of  pur- 
chase-money.   See  Lands  Clauses  Act,  35. 

Inoumbents'  Resignation  Act. 

20. — Pension  of  retired  clerk]— la  an  action 
brought  by  a  retired  clerk  against  his  successor 
in  the  incumbency  for  payment  by  him  out  of 
the  revenues  of  the  vicarage  of  the  arrears  of 
the  pension  allowed  under  the  provisions  of  the 
Inoumbents'  Resignation  Act,  1871,  the  incum- 
bent claimed  to  set  off  against  such  arrears  a 
judgment  debt  previously  due  to  him  from  the 
retired  clerk: — Held  (affirming  the  decision  of 
Jessel,  M.R.),  that  no  such  right  of  set-off  could 
be  maintained.  Oathercole  v.  Smith  (App.),  50 
Law  J.  Rep.  Chanc.  671 ;  Law  Rep.  17  Ch.  D.  1. 

Per  Jessel,  M.R. — The  Act  does  not  make  the 
pension  the  debt  of  the  incumbent ;  it  makes  it 
a  charge  upon  the  income  which  the  incumbent 
receives.    Ibid. 

21. — In  an  action  brought  by  a  retired  clergy- 
man against  his  successor  in  the  incumbency 
for  arrears  of  the  pension  allowed  under  the 
Incumbents'  Resignation  Act,  1871,  the  defen- 
dant claimed  to  set  off  against  such  arrears,  and 
also  to  recover,  by  way  of  counter-claim,  a  judg- 
ment debt  due  to  him  from  the  retired  clergy- 
man :— Held  (reversing  the  judgment  of  Lord 
Coleridge,  C.J.),  that  the  pension  was  inalienable, 
and  therefore  the  defendants  claim  could  not  be 
set  off,  and  the  plaintiff  was  entitled  to  a  separate 
and  independent  judgment  for  the  arrears  due. 
Held  (by  Baggallay,  L.J.,  and  LuBh,  L.J.),  that 
the  defendant's  claim  was  in  fact  a  set-off,  and 
must  be  dismissed.  Held  (by  Bramwell,  L.J., 
dissenting),  that  the  defendant's  claim  was  a 
counter-claim,  on  which  he  was  entitled  to 
judgment.  Oathercole  v.  Smith  (App.),  50  Law 
J.  Rep.  Q.B.  681 ;  Law  Rep.  7  Q.B.  D.  626. 

Institution. 
See  No.  4  supra. 

Marriage. 
Fees.    See  No.  7  supra. 
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Pension. 

Pension  of  retired  olerk.  See  Nos.  2,  20,  21, 
supra. 

Pew  Rents. 

[Power  to  Ecclesiastical  Commissioners  to  revoke 
or  alter  provision  under  s.  18  of  1  <fe  2  Vict, 
c.  107,  with  respect  to  application  of  pew  rents. 
47  &  48  Vict.  c.  65,  a.  4.] 

Pluralities. 

[Pluralities  Acts  Amendment  Act,  1885.  48  &  49 
Vict.  c.  54.  Amendment  of  the  law  relating 
to  pluralities.  Provisions  as  to  appointment 
of  commissioners  for  enquiry  as  to  inadequate 
performance  of  ecclesiastical  duties,  ss.  3, 4, 5. 
Powers  to  bishop  as  to  appointment  Ac.  of 
curates  during  vacancy  of  benefice  or  where 
incumbent  non-resident,  ss.  8,  9,  10.  Non- 
resident incumbent  not  to  return  to  benefice 
or  interfere  with  curate  without  bishop's  per- 
mission, s.  12.  Two  benefices  may  be  held 
together  by  dispensation  if  churches  within 
four  miles  of  one  another  and  annual  value 
of  one  does  not  exceed  200Z.] 

Renteharge. 

Rentcharge  on  lands  of  ecclesiastical  corporation : 
Ecclesiastical  Commissioners,  whether  proper 
parties  to  action  to  raise  arrears  of  rentcharge. 
See  Rentcharge,  1. 

Sequestration. 
See  No.  6  supra. 

Simony. 

22.— The  plaintiff,  who  was  incumbent  and 
patron  of  a  living,  put  the  rectory  into  repair, 
and,  with  the  sanction  of  the  bishop  of  the 
diocese,  let  it  to  a  tenant  for  a  certain  period. 
Before  the  termination  of  the  tenancy  the 
plaintiff  resigned  the  living,  and  presented  the 
defendant  thereto.  The  presentation  was  made 
upon  an  understanding  and  agreement  between 
the  plaintiff  and  the  defendant  that  the  defen- 
dant should,  in  consideration  of  having  received 
the  benefit  of  the  said  repairs,  hand  over  to  the 
plaintiff  any  rent  which  he  should  receive  in 
respect  of  the  said  tenancy  between  the  date  of 
the  presentation  and  the  termination  of  the 
tenancy: — Held,  a  simoniacal  agreement,  and 
therefore  void  under  31  Eliz.  o.  6.  Mosse  v. 
Ktilick,  50  Law  J.  Rep.  Q3.  300. 

Sites. 

[Places  of  Worship  Sites  Amendment  Act,  1882. 
Amendment  of  the  Places  of  Worship  Sites 
Act,  1873,  45  &  46  Vict.  c.  21.] 

Tithe. 

Rentcharge :  liability  of  owner  of  part  of  lands 
charged.    See  Rentcharge,  2. 


CHURCHWARDEN. 
See  Church  and  Clergy,  16. 

CIRCUITY  OF  ACTION. 
See  Bill  of  Exchange,  6. 

CITY  OF  LONDON. 
See  London. 

CITY  OF  LONDON   COURT. 

Jurisdiction  of,  in  Admiralty.  See  County 
Coubt,  11. 

CIVIL  CODE. 
See  Colonial  Law— Canada,  6,  7 ;  Mauritius,  1. 

CLAIM. 

Creditor,  by,  in  administration  action.  See 
Administration,  44. 

Statement  of  claim.  See  Practice— Plead- 
ing, 11. 

Winding-up:  costs  of  successful  claim.  See 
Company — Winding-up,  11. 

CLASS. 
Gift  to.    See  Will— Class. 

CLAY. 

Exception  out  of  conveyance  to  railway  com- 
pany.   See  Railway  Company,  12. 

CLAYTON'S  CASE. 

See  Building  Society,  7 ;  Mortgage — Equitable, 
1 ;  Principal  and  Surety,  1. 

CLERGY. 
See  Church  and  Clergy. 

CLERICAL  ERROR. 

Bill  of  sale,  in.    See  Bill  of  Sale,  29. 
Will,  in.    See  Will — Ambiguity,  4. 

CLIENT. 

See  Solicitor. 

CLOSE  OF  BANKRUPTCY. 

See  Bankruptcy — Close  of  Bankruptcy ;  Liqui- 
dation, 5,  6 ;  Undischarged  Bankrupt,  2 ;  In- 
solvency. 

CLUB. 

The  Court  will  not  interfere  against  the  de- 
cision of  the  members  of  a  club  professing  to 
act  under  their  rules,  unless  it  can  be  shewn 
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either  that  the  rales  are  contrary  to  natural 
justice,  or  that  what  has  been  done  is  contrary 
to  the  roles,  or  that  there  has  been  mala  fides 
or  malice  in  arriving  at  the  decision.  The  fact 
that  a  decision  is  unreasonable  may  be  strong 
evidence  of  malice,  but  is  not  conclusive,  and 
may  be  rebutted  by  evidence  of  bona  fides. 
Dawkins  v.  Antrobus  (App.),  Law  Bep.  17  Ch.  D. 
615. 

Common  gaming-house :  unlawful  gaming :  bac- 
carat club.    See  Gaming,  3. 

Sale  of  intoxicating  liquor  by  retail  without 
licence.    See  Alehouse,  14. 


CLYDE   NAVIGATION. 
See  Scotch  Law — Harbour,  1. 

COAL  MINES  REGULATION  ACT. 
See  Mine,  6. 

CO-DEFENDANTS. 

See  Costs — Co-defendants;   Pbactice — Parties, 

19,  20. 

CODICIL. 

Confirmation  of  will  by  codicil :  implied  revoca- 
tion of  intermediate  codicil.  See  Will — 
Revocation,  1. 

Incorporation  of,  in  will.    See  Pbobate,  10-12. 

COHABITATION. 

Bond :  illegal  consideration :  continuance  of  co- 
habitation :  presumption.    See  Bond. 

Marriage :  Roman-Dutch  law.  See  Colonial 
Law — Ceylon,  3. 

Scotch  marriage.    See  Scotch  Law— Marriage,  2. 

COLLEGE  BOOKS. 
Entry  in.     See  Evidence,  7. 

COLLEGIATE  BODY. 
See  Charity,  7. 

COLLISION. 
See  Ship — Collision. 

COLONIAL  ATTORNEY. 

[The  Colonial  Attorneys'  Relief  Aot  Amendment 
Act,  1884  (47  &  48  Vict.  c.  24).] 

COLONIAL  COURT. 

Sequestration :  bankruptcy.    See  Bankruptcy — 
Sequestration. 

Digest,  1881-1885. 


COLONIAL  LAW. 
Canada. 

Dominion. 

Lower  Canada. 

New  Brunswick. 

Nova  Scotia. 

Ontario. 

Quebec. 
Cape  of  Good  Hope. 
Ceylon. 
Griqualand. 
Honduras. 
Jersey. 

Mauritius. 

Natal. 

Hew  South  Wales. 

Hew  Zealand. 

Queensland. 

South  Australia. 

Straits  Settlements. 

Triuidad. 

Victoria. 

Western  Australia. 

[Evidence  by  Commission  Aot,  1885.  Amend- 
ment of  the  law  relating  to  taking  evidence 
by  commission  in  the  Colonies.  48  <fe  49  Vict, 
o.  74.1 

Australasia. 

[Federal  Council  of  Australasia  Act,  1885.  In- 
stitution of  Federal  Council,  s.  2.  Power  to 
make  laws,  s.  3.  Sessions,  s.  4.  Constitution, 
s.  5.  Representation  of  colonies,  s.  6.  Special 
sessions,  s.  11.  Matters  subject  to  legislative 
authority  of  Council,  s.  15.  Royal  assent  to 
bills  passed  by  Council,  ss.  17-19.  Acts 
assented  to,  to  have  force  of  law,  s.  20,  and  to 
supersede  Colonial  enactments  where  repug- 
nant or  inconsistent,  s.  22.  Officers,  s.  25.  Ex- 
penditure, s.  26.  Payment  of  contributions  by 
Colonies,  s.  27.  Evidence  of  proceedings,  s. 
28.  Commencement  and  determination  o 
operation  of  Aot  in  respect  of  any  Colony 
ss.  30  and  31.    48  <fe  49  Vict.  c.  60.] 

Bengal. 

Power  of  attorney :  construction.  See  Principal 
and  Agent,  9. 

Canada. 

Dominion. 

1.— Parliament  of  Canada :  powers  of :  fire 
policy  :  statutory  conditions :  interim  receipt : 
effect  of] — The  British  North  America  Act,  by 
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section  91,  provides  that  the  Dominion  Legisla- 
ture may  exclusively  make  laws  in  respect  to 
"  the  regulation  of  trade  and  oommeroe."  Sec- 
tion 92  provides  that  the  Provincial  Legislature 
.  may  exclusively  make  laws  in  relation  to  "  pro- 
perty and  civil  rights :  " — Held,  that  an  Act  of  a 
Provincial  Legislature  dealing  with  fire  insurance 
contracts  was  not  a  matter  relating  to  "  trade  or 
commerce,"  but  was  a  matter  affecting  "civil 
rights,"  and  was  therefore  within  the  power  of  a 
Provincial  Legislature.  The  Citizens1  Insurance 
Company  v.  William  Parsons.  The  Queen  In- 
surance Company  v.  Parsons,  51  Law  J.  Rep. 
P.O.  11 ;  Law  Rep.  7  App.  Cas.  96. 

An  Act  of  a  Provincial  Legislature  provides 
that  certain  conditions  set  out  in  the  Act  shall 
be  deemed  to  be  part  of  every  fire  insurance 
policy,  and  shall  be  printed  on  every  policy,  un- 
less varied  by  other  conditions  to  be  indicated  in 
conspicuous  type  and  different  coloured  ink,  and 
unless  so  indicated  no  variation  shall  be  binding 
on  the  insured.  The  respondent  effected  an  in- 
surance with  the  first-named  appellants.  The 
policy  did  not  refer  to  the  statutory  conditions, 
but  contained  conditions  not  indicated  by  type 
or  coloured  ink : — Held,  that  the  policy  was  sub- 
ject to  the  statutory  conditions,  but  not  to  the 
expressed  conditions.    Ibid. 

The  respondent  applied  to  the  second  appel- 
lants for  an  insurance  against  fire,  and  paid  the 
premium,  and  received  an  "interim"  receipt 
"  subject  to  all  the  usual  terms  and  conditions  of 
this  company."  Before  a  policy  was  issued  the 
insurance  became  a  claim: — Held,  that  this 
receipt  not  being  a  policy  of  insurance  was  not 
subject  to  the  statutory  conditions,  but  was  a 
contract  to  accept  a  policy  containing  the  terms 
and  conditions  usually  inserted  by  the  company, 
so  far  as  the  same  were  just  and  reasonable. 
Ibid. 

2. — Parliament  of  Canada:  powers  of:  in- 
toxicating liquors:  prohibitory  sale  of] — The 
British  North  America  Act,  1867,  by  section  91, 
provides  that  the  Parliament  of  Canada  may 
make  laws  for  the  peace,  order,  and  good  govern- 
ment of  Canada.  Section  92  provides  that  the 
Legislatures  of  the  Provinces  may  exclusively 
make  laws  relating  to  shops,  saloons,  taverns,  and 
other  licences  in  order  to  the  raising  of  a 
revenue,  or  relating  to  property  and  civil  rights 
in  the  province,  or  relating  to  matters  of  a 
merely  local  or  private  nature : — Held,  that  an 
Act  regulating  the  sale  of  intoxicating  liquors 
throughout  Canada  was  not  a  matter  exclusively 
assigned  to  the  Provincial  Legislatures,  but  was 
a  matter  within  the  powers  of  the  Parliament  of 
Canada.  Charles  Russell  v.  The  Queen,  51  Law 
J.  Rep.  P.O.  77  ;  Law  Rep.  7  App.  Cas.  829. 

8. — Parliament  of  Canada:  powers  of:  va- 
lidity of  43  Vict  c.  25  (Canada)]  —Held,  that 
34  &  35  Vict.  c.  28,  which  authorises  the  Parlia- 
ment of  Canada  to  provide  for  "  the  administra- 
tion, peace,  order,  and  good  government  of  any 
territory  not  for  the  time  being  included  in  any 

Srovinoe,"  vests  m  that  Parliament  the  utmost 
isoretion  of  enactment  for  the  attainment  of 


those  objects.  Accordingly  Canadian  Act  43 
Vict.  o.  25  is  intra  vires  the  Legislature.  Sec- 
tion 76,  sub-section  7,  which  prescribes  that  full 
notes  of  evidence  be  taken,  is  literally  complied 
with  when  those  notes  are  taken  in  shorthand. 
Bid  v.  The  Queen  (P.C.),  Law  Rep.  10  App.  Cas. 
675. 

4. — Railway :  power  to  levy  tolls  :  reasonable- 
ness of  charges]— Held,  that  the  International 
Bridge  Company  was  under  the  Canadian  Act, 
20  Vict.  c.  227,  s.  16,  entrusted  with  a  general 
and  unqualified  power  of  making  by-laws  and 
regulations  as  to  the  use  of  its  bridge  and  the 
terms  on  which  it  should  be  used  in  point  of 
payment ;  and  that  there  is  nothing  in  section  2 
of  the  amending  Act  (22  Vict.  c.  124),  when  read 
and  construed  together  with  the  principal  Act, 
which  cuts  down  that  power  as  to  the  regulation 
of  the  use  of  the  bridge  and  as  to  the  terms  on 
which  it  may  be  used  by  railway  trains.  As  to 
the  reasonableness  of  charges,  the  principle  is 
not  what  profit  it  may  be  reasonable  for  a  com- 
pany to  make,  but  what  it  is  reasonable  to 
charge  to  the  person  who  is  charged.  The 
Canada  SoutJiern  Railway  Company  v.  The 
International  Bridge  Company  (P.C.),  Law  Rep. 
8  App.  Cas.  723. 

5.— Statutes,  construction  of:  vested  rights 
affected  by  statute]  —The  British  North  America 
Act,  1867,  by  section  108,  vests  all  railways  be- 
longing to  the  Province  of  Nova  Scotia  in  the 
Dominion  of  Canada.  Prior  to  the  passing  of 
the  above  Act,  the  respondents  entered  into  an 
agreement  with  the  railway  authorities  in  Nova 
Scotia  to  work  a  railway  in  that  province,  and 
after  the  passing  of  the  Act  this  agreement  was 
adopted  by  the  Government  of  Canada,  and  the 
railway  continued  to  be  worked  by  the  respon- 
dents ;  but  in  consequence  of  default  in  such 
working,  an  Act  was  passed  by  the  Dominion 
Parliament  authorising  the  transfer  of  the  rail- 
way to  the  appellants  : — Held,  that  section  108 
of  the  Act  of  1867  vested  the  railways  of  the 
Province  in  the  Dominion  subject  to  existing 
contracts,  and  that  in  the  absence  of  express 
statutory  provision,  the  railway  when  transferred 
was  still  subject  to  the  contract  entered  into  with 
the  respondents.  The  Western  Counties  Railway 
Company  v.  The  Windsor  and  Annapolis  Rail- 
way Company,  51  Law  J.  Rep.  P.O.  43;  Law 
Rep.  7  App.  Cas.  178. 

Lower  Canada. 

6.— Civil  code:  mortgagor  and  mortgagee: 
notice  :  right  of  intervention :  section  154  of  civil 
procedure  code] — Where  a  registered  deed  referred 
to  and  by  reference  incorporated  certain  other 
transfers  and  agreements,  whereby  it  appeared 
that  the  deed,  though  professedly  one  of  sale, 
was  in  substance  and  reality  the  transfer  to  the 
ostensible  purchaser  of  an  estate  which  had  been 
specifically  allotted  to  him  as  part  of  his  share 
of  the  residue  under  his  father's  will, — Held, 
that  a  mortgagee  from  the  said  purchaser  must 
be  treated  as  having  full  knowledge  that  the 
property  was  by  the  will  grivi  de  substitutions 


COLONIAL  LAW,  Canada. 


123 


in  favour  of  the  mortgagor's  wife  and  family,  his 
usufruct  being  not  arrestible  for  his  debts, 
especially  as  the  mortgagee's  agent  was  per- 
sonally cognisant  of  the  transfers  and  agree- 
ments of  which  the  deed  gave  notice.  Certain 
rents  and  dividends  of  the  said  mortgagor  having 
been  attached, — Held,  that  under  section  154  of 
the  Civil  Procedure  Code  those  who  were  only 
entitled  under  the  will  to  the  corpus  of  the  pro- 
perty and  the  shares  had  no  right  to  intervene 
in  a  proceeding  between  the  mortgagor  and 
mortgagee  to  declare  such  rents  and  dividends 
insaisissables  during  the  mortgagor's  life.  Carter 
v.  Molson  (P.O.),  LawBep.  10  App.  Cas.  664. 

7.— Consolidated  statutes:  civil  code,  article 
2274 ;  code  of  civil  procedure,  articles  766  and 
1360]— The  Code  of  Civil  Procedure  of  Lower 
Canada,  by  article  1360,  provides  that,  "The 
laws  concerning  procedure  in  force  at  the  time 
of  the  coming  into  force  of  this  Code  are  abro- 
gated in  all  cases  in  which  express  provision  is 
made  by  this  Code  upon  the  particular  matter 
to  which  such  laws  relate."  The  Civil  Code  of 
Lower  Canada  came  into  force  a  few  months 
prior  to  the  Code  of  Civil  Procedure : — Held, 
first,  that  the  object  of  the  Legislature  was  that 
the  two  Codes  should  be  construed  together; 
secondly,  that  a  provision  on  any  subject  con- 
tained in  the  Civil  Code  is  not  repealed  by  a  pro- 
vision on  the  same  subject  in  the  Code  of  Civil 
Procedure,  unless  the  latter  is  wholly  incon- 
sistent with  the  former ;  and,  thirdly,  that  the 
provisions  contained  in  article  2274  of  the  Civil 
Code  are  not  repealed  by  article  766  of  the  Code 
of  Civil  Procedure.  Carter  v.  Molson,  52  Law  J. 
Rep.  P.C.  46 ;  Law  Rep.  8  App.  Cas.  530. 

New  Brunswick. 
8. — Assessment  act  (31  Vict.  c.  36),  s.  4 :  con- 
struction: income:  balance  of  gain] — The  St. 
John's  New  Brunswick  Assessment  Act,  by  sec-  x 
tion  4,  provides  that  the  agent  of  any  joint-stock 
company  established  out  of  the  province  who 
shall  carry  on  business  within  the  city  of  St. 
John's  for  any  such  company  shall  be  assessed 
upon  the  amount  of  "  income  "  derived  by  him 
for  the  same  as  such  agent : — Held,  that  "  in- 
come "  means  the  balance  of  gain  over  loss  in 
any  financial  year.  Lawless  v.  Sullivan,  50  Law 
J.  Bep.  P.C.  33  ;  Law  Rep.  6  App.  Cas.  373. 

Collision :  non-observance  of  rule  of  navigation. 
See  Ship — Collision,  12. 

Nova  Scotia. 

9.— Land  act,  ss.  33, 35,  and  42  ;  construction ; 
priority  of  application]  — The  appellants  applied 
for  a  licence  over  land  in  an  unproclaimed  dis- 
trict, under  section  35  of  the  Land  Act,  1879, 
and  made  the  statutory  payments,  and  began  to 
work  the  land.  A  few  days  afterwards  the  re- 
spondents made  application  for  a  lease  of  the 
same  land,  under  section  33  of  that  Act,  and 
they  staked  it  out : — Held,  that  occupation  and 
Btaking  do  not  constitute  a  condition  precedent 
to  the  granting  a  lease,  and  that  the  appellants, 


being  the  first  applicants,  were  entitled  to  a 
lease  of  the  land.  Mott  v.  Lockhart,  52  Law  J. 
Bep.  P.C.  61 ;  Law  Bep.  8  App.  Cas,  568. 

Composition  deed :  execution :  effect  of  note 
appended  to  signature.  See  Composition 
Deed,  3. 

Ontario. 

10. — Jurisdiction  of  court  of  queen's  bench 
and  supreme  court :  rule  to  set  aside  verdict : 
misdirection :  new  trial]  — Although  the  Court 
of  Queen's  Bench  has  power  to  enter  a  verdict 
in  accordance  with  what  they  deem  to  be  the 
true  construction  of  the  findings  of  the  jury, 
coupled  with  other  facts  admitted  or  beyond 
controversy,  they  have  no  power  to  set  aside  the 
verdict  for  the  plaintiff  and  direct  a  verdict  to 
be  entered  for  the  defendant  in  direct  opposition 
to  the  finding  of  the  jury  on  a  material  issue. 
Under  38  Vict.  c.  11  (Canada),  the  Supreme 
Court  has  power  to  make  any  order  or  to  give 
any  judgment  which  the  Court  below  might  or 
ought  to  have  given,  and  amongst  other  things 
to  order  a  new  trial  on  the  ground  either  of  mis- 
direction or  the  verdict  being  against  the  weight 
of  evidence ;  and  that  power  is  not  taken  away 
by  section  22  in  this  case,  in  which  the  Court 
below  did  not  exercise  any  discretion  as  to  the 
question  of  a  new  trial,  and  where  the  appeal 
from  their  judgment  did  not  relate  to  that  sub- 
ject. Connecticut  Mutual  Life  Insurance  Com- 
pany of  Hertford  v.  Moore  (P.C),  Law  Bep.  6 
App.  Cas.  644. 

11. — Liquor  licence  act,  1877:  local  legisla- 
ture :  powers  of:  British  North  America  act, 
1867,  s.  91]— The  Liquor  Licence  Act,  1877,  of 
Ontario,  provides  licensing  boards  for  the  pro- 
vince, and  gives  power  to  such  boards  to  regulate 
the  liquor  traffic  and  to  impose  penalties: — 
Held,  first,  that  such  Act  was  not  "  The  Regula- 
tion of  Trade  and  Commerce,"  within  the  mean- 
ing of  section  91  of  the  British  North  America 
Act,  1867,  and  was  within  the  powers  of  the 
Provincial  Legislature,  and  that  such  Legisla- 
ture had  power  to  delegate  its  authority  to 
licensing  boards;  secondly,  that  the  power  to 
impose  penalties  included  a  power  of  imprison- 
ment with  or  without  hard  labour.  Hodge  v.  The 
Queen,  53  Law  J.  Bep.  P.C.  1 ;  Law  Bep.  9  App. 
Cas.  117. 

12. — Beat  estate :  escheat :  rights  of  the  pro- 
vinces]— By  the  British  North  America  Act, 
1867,  s.  109,  it  is  provided  that  "All  lands, 
mines,  minerals,  and  royalties  belonging  to  the 
several  provinces  of  Canada  at  the  Union  shall 
belong  to  the  several  provinces  in  which  the 
same  are  Bituate  or  arise  "  : — Held,  that  land 
escheated  to  the  Crown  in  default  of  heirs  be- 
longs to  the  province  in  which  the  land  is 
situate.  The  Attorney-General  of  Ontario  v. 
Mercer,  52  Law  J.  Bep.  P.C.  84;  Law  Bep. 
8  App.  Cas.  767. 

18. — Water  rights :  navigable  streams:  lumber 
traffic  :  statute  of  Upper  Canada,  c.  48,  s.  5] — The 
consolidated  statutes  of  Upper  Canada,  o.  48, 
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by  section  15,  provide  that  "  All  persons  may 
float  saw  logs  and  other  timber  rafts  and  craft 
down  all  streams  in  Upper  Canada  during  the 
spring,  summer,  and  autumn  freshets  "  : — Held, 
that  the  words  "  all  streams  "  include  not  only 
streams  floatable  at  all  places,  but  also  Btreams 
having  a  sufficient  body  of  water  above  and 
below  a  natural  impediment,  although  that 
natural  impediment  renders  the  stream  at  that 
particular  spot  practically  unfloatable.  Caldwell 
v.  McLaren,  53  Law  J.  Bep.  P.C.  33  ;  Law  Rep. 
9  App.  Cas.  392. 

Quebec. 

14.— Building  society :  incorporation :  domi- 
nion parliament  :  laws  of  the  province'] — By  an 
Act  of  the  Parliament  of  Canada  (37  Vict.  c.  103), 
a  building  association  carrying  on  business  in 
Montreal  was  incorporated,  with  power  to  carry 
on  business  in  any  city  or  town  in  the  Dominion 
or  elsewhere: — Held,  first,  that  the  Act  was 
within  the  powers  of  the  Dominion  Parliament, 
and  that  such  association  was  legally  incor- 
porated ;  secondly,  that  the  law  of  any  province 
in  which  such  association  carried  on  its  busi- 
ness requiring  the  consent  of  the  Crown  to  the 
acquiring  and  holding  land  by  such  a  corpora- 
tion did  not  affect  the  Act  of  incorporation 
which  enabled  such  corporation  to  acquire  and 
hold  land  consistently  with  the  law  of  the  pro- 
vince. The  Colonial  Building  and  Investment 
Association  v.  The  Attomey-Oeneral  of  Quebec, 
53  Law  J.  Bep.  P.C.  27 ;  Law  Bep.  9  App. 
Cas.  157. 

15. — Counsel :  services  of:  right  to  sue :  peti- 
tion of  right  act,  1876] — By  the  law  of  Quebec  a 
member  of  the  bar  is  entitled  to  sue  for  pro- 
fessional services : — Held,  that  a  member  of  the 
Quebec  bar  retained  and  performing  professional 
services  in  a  place  where  the  right  to  sue  for 
such  does  not  exist  must  be  held  to  have  been 
employed  subject  to  the  law  of  Quebec,  and  is 
therefore  entitled  to  recover  a  quantum  meruit 
in  respect  of  suoh  services,  and  from  the  Crown 
by  petition  of  right.  Reg.  v.  Doutre,  53  Law  J. 
Bep.  P.C.  85  ;  Law  Bep.  9  App.  Cas.  745. 

10. — Easement :  servitude  :  rights  of  water : 
riparian  owners :  code  civil,  ss.  501,  503] — The 
Civil  Code  of  Lower  Canada,  by  section  549, 
provides  that  "  no  servitude  can  be  established 
without  a  title  :  possession  even  immemorial  is 
insufficient  for  that  purpose  "  :  and,  by  section 
501,  that  "  lands  on  a  lower  level  are  subjeot 
towards  those  on  a  higher  level  to  receive  such 
waters  as  flow  from  the  latter  naturally  and 
without  the  agency  of  man."  The  plaintiffs, 
being  riparian  owners  of  land  and  of  a  water- 
mill,  complained  that  the  defendants,  who  were 
riparian  owners  of  land  and  of  a  water-mill, 
on  a  lower  level,  had  impeded  the  flow  of  water. 
It  was  proved  that  the  plaintiffs  had  effected 
certain  changes  in  the  flow  of  the  water: — 
Held,  that  the  burden  of  proof  was  on  the  plain- 
tiffs that  the  existing  flow  of  water  was  the 
same  as  the  natural  flow,  or  to  shew  title  to 
the  existing  flow.    Frechette  v.  La  Compagnie 


Manufacturiere  de  St.  Hyacinthe,  53  Law  J. 
Bep.  P.C.  20 ;  Law  Bep.  9  App.  Cas.  170. 

17. — Provincial  legislature :  powers  of :  direct 
taxation:  stamp  duties:  exhibits:  administra- 
tion of  justice :  powers  of  governors] — An  Act 
of  a  Provincial  Legislature  imposing  a  stamp 
duty  on  exhibits  to  be  used  in  Courts  of  Justice 
in  the  province  is  not  "  direct  taxation,"  or  a 
matter  relating  to  "  the  administration  of  justice 
in  the  province/'  within  the  meaning  of  section 
92  of  the  British  North  America  Act,  1867,  and 
is  therefore  ultra  vires  a  Provincial  Legislature  ; 
nor  is  such  an  imposition  within  the  powers  of 
Provincial  Governors  preserved  by  section  65  of 
that  Act.  The  Attorney -General  of  Quebec  v. 
Reed,  54  Law  J.  Bep.  P.C.  12 ;  Law  Bep.  10  App. 
Cas.  141. 

If  at  the  time  of  payment  the  ultimate  in- 
cidence of  a  tax  is  uncertain,  the  imposition  is 
not  direct  but  indirect  taxation.    Ibid. 

18. — Provincial  legislatures  :  powers  of :  the 
British  North  America  act,  1867  :  Presbyterian 
church] — The  powers  conferred  by  section  129 
of  the  British  North  America  Act,  1867,  on  the 
Provincial  Legislatures  of  Ontario  and  Quebec 
to  repeal  and  alter  the  statutes  of  the  old 
Parliament  of  the  Province  of  Canada,  are  pre- 
cisely coextensive  with  the  powers  of  direct 
legislation  with  which  these  bodies  are  invested 
by  the  other  clauses  of  the  Act.  By  an  Act  of 
the  old  Parliament  of  Canada  (22  Vict.  c.  66)  a 
board  was  incorporated  for  the  management  of 
the  Temporalities  Fund  of  the  Presbyterian 
Church  of  Canada.  The  fund  was  to  be  ad- 
ministered in  a  certain  manner  and  for  certain 
purposes.  By  an  Act  of  the  Legislature  of 
Quebec  (38  Vict.  c.  64)  the  disposition  of  the 
fund  was  altered.  The  provisions  of  the  Act 
were  approved  by  the  Synod  of  the  Church,  but 
the  appellant,  a  minister  of  the  Church,  pro- 
tested against  the  alteration.  The  appellant's 
pecuniary  interest  was  not  affected :  —Held,  first, 
that  the  subject-matter  of  legislation  was  not 
"property  or  civil  rights  in  the  province" 
within  the  meaning  of  section  92  of  the  Act  of 
1867,  and  that  the  Act  of  the  Legislature  of 
Quebec  was  therefore  ultra  vires;  secondly, 
that  though  the  majority  of  the  Church  Synod 
assented  to  the  provisions,  such  assent  was  not 
binding  on  the  appellant ;  and,  thirdly,  that  the 
appellant  was  entitled  to  a  decree,  though  his 
pecuniary  interest  was  not  affected.  Dobie  v. 
The  Board  for  the  Management  of  the  Tem- 
poralities Fund  of  the  Presbyterian  Church  of 
Canada  in  connection  with  the  Church  of  Scot' 
land,  51  Law  J.  Bep.  P.C.  26;  Law  Bep. 
7  App.  Cas.  136. 

19. — Sale:  contract :  judicial  sale:  immeuble] 
—By  the  Civil  Code  of  Canada,  articles  1491-2-3, 
it  is  provided  that,  on  completion  of  a  contract 
of  sale  of  immeuble  the  obligation  of  the  seller 
is  to  give  the  purchaser  peaceable  possession 
and  a  clear  title,  and  of  the  purchaser  to  pay 
the  price  on  delivery  of  possession.  Article 
1591  declares  that  judicial  sales  are  subject  to 
the  rules  generally  applicable  to  the  contract  of 
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sale.  The  appellant  became  the  purchaser  of 
certain  fixed  machinery  at  a  sale  by  the  sheriff 
under  a  writ  of  fi.  fa.  Before  possession  was 
given  the  Crown  had  seized  the  machinery  in 
satisfaction  of  certain  unpaid  duties : — Held, 
that  the  appellant  was  entitled  to  have  the  con- 
tract of  sale  annulled.  Provost  v.  La  Com- 
pagnie  de  Fives-Lille  and  the  Attorney -General 
of  Canada,  54  Law  J.  Bep.  P.G.  34. 

20. — Timber  licence  :  prior  licence :  war- 
ranty on  sale :  statutes  of  Canada,  12  Vict,  c. 
30]  — By  the  law  of  Canada,  if  a  timber  licence 
is  found  to  cover  ground  already  occupied  by  a 
prior  licence,  the  subsequent  licence  is,  to  the 
extent  of  the  prior  licence,  void.  Ducondu  v. 
Dupuy,  52  Law  J.  Bep.  P.O.  12;  Law  Bep. 
9  App.  Cas.  150. 

A  contract  for  the  sale  of  a  timber  licence 
contained  a  guarantee  "  de  tons  troubles  gene- 
ralement  quelconques "  : — Held,  that  such 
guarantee  did  not  render  the  vendor  liable  in 
damages  to  the  vendee  upon  the  latter  being 
evicted  by  the  holder  of  a  prior  licence.    Ibid. 

21. — Turnpike :  debentures  issued  by  trustees 
of  the  Quebec  turnpike  roads] — Debentures  issued 
under  the  authority  of  the  Canadian  Act  (16  Vict, 
c.  235)  by  the  trustees  of  the  Quebec  turnpike 
roads,  appointed  under  Ordinance  4  Vict.  c.  17, 
and  empowered  thereby  to  borrow  moneys  "  on 
the    credit    and    security  of  the  tolls  thereby 
authorised  to  be  imposed,  and  of  other  moneys 
which  might  come  into  the  possession  and  be  at 
the  disposal  of  the  said  trustees,  under  and  by 
virtue  of  the  Ordinance,  and  not  to  be  paid  out 
of  or  chargeable  against  the  general  revenue  of 
this  province,"  held  not  to  create  a  liability  on 
the  part  of  the  province  in  respect  of  either  the 
principal  or  the  interest  thereof : — Held,  further, 
that  the  province  of  Canada  had  not  by  its  con- 
duct and  legislation  recognised  its  liability  to 
pay  the  same.     The  7th  section  of  the  Act  16 
Vict,  expressly  took  away  the  power  which  had 
been  conferred  by  the  27th  section  of  the  Ordi- 
nance to  make  advances  out  of  provincial  funds 
for  the  payment  of  interest,  and  by  its  proviso 
distinguished  these  debentures  from  those  which 
had  a  provincial  guarantee.    The  Queen  v.  Belleau 
(P.C.),  Law  Bep.  7  App.  Cas.  473. 

22. — Will:  testamentary  appointment:  sub- 
stitution: exclusive  appointment] — The  doctrine 
of  English  Courts  of  equity  as  to  illusory  or  un- 
substantial appointments  under  a  power  is  not, 
and  never  was,  any  part  of  the  old  French  law 
or  of  the  law  of  Lower  Canada,  nor  is  it  in- 
cluded in  any  of  the  articles  of  the  Civil  Code  of 
Canada  relating  to  substitution.  McGibbon  v. 
Abbott,  54  Law  J.  Bep.  P.C.  39;  Law  Bep. 
10  App.  Cas.  653. 

A  testator  domiciled  in  Canada,  by  his  will, 
in  the  English  language,  bequeathed  certain 
trust  estate  after  the  death  of  his  son  for  the 
use  and  benefit  of  the  children  of  such  son  by 
his  present  or  any  future  marriage  in  such  pro- 
portions as  such  son  should  by  will  decide  ;  and 
in  default  of  such  decision,  then  share  and 
share  alike.    The  son  was  twice  married,  and  by 


his  will  he  appointed  the  whole  of  the  estate 
amongst  the  issue  of  his  first  marriage  to  the 
exclusion  of  a  child  by  his  second  marriage : — 
Held,  that  such  a  will  must  be  construed  by  the 
law  of  Canada,  and  that  by  such  law  the  son 
had  power  to  appoint  the  estate  to  one  or  more 
of  his  children  to  the  exclusion  of  the  others. 
Ibid. 

Promissory  note :  action  en  guarantie :  surety : 
contribution :  liability  of  indorsers.  See  Bill 
of  Exchange,  7. 

Cape  of  Good  Hope. 

[Cape  of  Good  Hope  (Advance)  Act,  1885.    48  & 

49  Vict.  c.  7.] 

1. — Bank  notes  duty  act,  1864 :  construction] 
—The  Bank  Notes  Duty  Act,  1864  (Cape  Statute), 
by  section  1  provides  that  every  joint-stock  bank 
trading  as  bankers  in  the  colony  and  issuing 
bank  notes,  shall  transmit  to  the  treasurer  of  the 
colony  monthly  returns  of  the  amount  of  the 
bank  notes  in  circulation  by  such  bank.  Section 
10  provides  that  every  bank  shall  in  making 
such  returns  include  therein  all  bank  notes  of 
the  same  or  any  other  bank  which  shall  on  the 
face  of  them  appear  to  have  been  issued  at  or 
from  any  place  in  Africa,  or  elsewhere  not  within 
the  colony ;  and  which  notes,  having  come  into 
the  hands  of  such  bank,  shall  during  the  month 
have  been  put  into  circulation  by  such  bank : — 
Held,  that  the  provisions  of  both  sections  apply 
only  to  banks  of  issue  issuing  within  the  colony 
notes  payable  by  themselves.  The  Oriental 
Bank  Corporation  v.  Henry  Wright,  50  Law  J. 
Bep.  P.C.  1 ;  Law  Bep.  5  App.  Cas.  843. 

2.— Church  of  South  Africa:  status  of: 
bishop :  authority  of] — The  Church  of  South 
Africa  was  constituted  by  articles  which  provide 
that  such  Church  receives  the  same  doctrine, 
sacraments,  and  discipline,  and  the  same  stan- 
dards of  faith  and  doctrine,  as  the  Church  of 
England,  provided  that,  in  the  interpretation  of 
the  aforesaid  standards  of  faith,  such  Church  be 
not  bound  by  decisions  of  faith  or  doctrine  or 
discipline  other  than  those  of  its  own  ecclesiastical 
tribunals : — Held,  first,  that  this  proviso  discon- 
nected the  Church  of  South  Africa  from  the 
Church  of  England ;  secondly,  that  a  Bishop  of 
the  Church  of  South  Africa  has  no  jurisdiction 
in  or  over  a  church  in  that  colony  conveyed  to 
trustees  for  ecclesiastical  purposes  in  connection 
with  the  Church  of  England.  The  Right  Rev. 
N.  J.  Merriman  (the  Bishop  of  Graham's  Town) 
v.  The  Rev.  F.  H.  Williams,  51  Law  J.  Bep.  P.C. 
95 ;  Law  Bep.  7  App.  Cas.  484. 

8. — Sale  of  realty:  duties] — An  agreement 
"  guaranteed  "  real  estate  for  a  fixed  price,  and 
gave  all  the  rights  of  a  vendor  to  one  party,  and 
all  those  of  a  purchaser  to  the  other  party : — 
Held,  that  this  agreement  constituted  a  sale, 
and  was  liable  to  the  duties  payable  on  a  sale  of 
realty.  Hutton  v.  Lippert,  52  Law  J.  Bep.  P.C. 
54  ;  Law  Bep.  8  App.  Cas.  307. 

4. — Water:  prescription:  user:  Landdrost 
and  Heemraden :  powers  of]— la  the  year  1820 
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the  Court  of  Landdrost  granted  leave  to  the  an- 
cestor in  title  of  the  respondent  to  divert  the 
coarse  of  certain  springs  rising  in  Crown  lands 
from  their  natural  course  into  one  constructed 
to  carry  the  water  to  the  respondent's  land,  and 
such  water  was  so  carried  and  used  up  to  the 
year  1845,  when  the  respondent  applied  to  the 
Government  to  renew  such  leave.  In  the  year 
1881  the  Government  granted  the  sole  user  of 
these  springs  to  the  appellants : — Held,  that 
although  it  was  doubtful  whether  the  Landdrost 
had  power  to  grant  such  leave,  yet,  as  the  user 
was  not  in  its  inception  precarious,  the  respon- 
dent had  acquired  a  prescriptive  title  to  the  use 
of  the  water  by  such  user  for  the  third  of  a  cen- 
tury, and  that  such  title  was  not  affected  by  the 
application  in  1855  to  renew  the  leave  to  use  the 
water.  The  Commissioners  of  French  Hoek  v. 
Hugo,  54  Law  J.  Bep.  P.O.  17 ;  Law  Rep.  10  App. 
Cas.  336. 

Equitable  jurisdiction  to  remove  trustee.    See 
Trustee — Removal. 

Ceylon. 

1. — Adverse  possession :  proof  of  overt  acts] — 
By  an  Ordinance  of  Ceylon  (No.  22,  1871)  it  is 
provided  that  proof  of  the  undisturbed  and  un- 
interrupted possession  by  a  defendant  in  any 
action  of  lands  by  a  title  adverse  to  the  plaintiff 
in  such  action,  for  ten  years  previous  to  the 
bringing  of  such  action,  shall  entitle  the  defen- 
dant to  a  decree  in  his  favour :  —Held,  that  such 
possession  must  be  an  actual  physical  possession 
proved  by  overt  acts  done  on  the  lands  in  dispute. 
Clark  v.  Elphinstone,  50  Law  J.  Rep.  P.O.  22 ; 
Law  Rep.  6  App.  Cas.  164. 

2. — Judgment :  immovable  property :  sale  by 
fiscal :  absence  of  debtor] — By  Ordinance  No.  4, 
1867  (Ceylon),  section  53,  it  is  provided  that  the 
Fiscal  shall  report  every  sale  of  immovable  pro- 
perty made  by  him  within  a  week  after  sale,  and 
it  shall  be  open  to  the  debtor  to  impeach  such 
sale  on  the  ground  of  irregularity  or  informality 
within  thirty  days  of  such  sale.  Section  54  pro- 
vides that  "  no  sale  shall  be  held  bad  on  the 
ground  of  irregularity  or  informality  the  objec- 
tion to  which  shall  not  be  made  within  thirty 
days."  The  appellant's  estate  was  sold  in  exe- 
cution in  his  absence  by  the  Fiscal.  The  appel- 
lant had  notice  of  the  action : — Held,  that  the 
appellant  could  not  impeach  the  sale  after  the 
expiration  of  thirty  days.  Sillery  v.  Harmanis, 
52  Law  J.  Rep.  P.C.  7 ;  Law  Rep.  8  App.  Cas.  99. 

3. — Marriage :  Roman-Dutch  law :  cohabita- 
tion :  presumption  of  law]  — By  the  Roman- 
Dutch  law  which  prevails  in  Ceylon,  when  a  man 
and  woman  are  proved  to  have  lived  together  as 
man  and  wife,  the  law  will  presume  that  they 
were  living  together  in  consequence  of  a  valid 
marriage,  and  not  in  a  state  of  concubinage,  un- 
less the  contrary  be  proved.  Aronegary  v.  Sam- 
bonade,  50  Law  J.  Rep.  P.C.  28. 

4. — Reconvention :  Roman-Dutch  law :  suit 
by  the  crown:  counter-claim  by  subject] — Al- 
though by  the  Roman-Dutch  law  which  is  in 


force  in  Ceylon  the  law  of  reconvention  which 
prevails  in  suits  between  subject  and  subject 
does  not  apply  in  suits  by  the  Crown,  yet  by 
usage  and  the  Ordinance  No.  11  of  1868  the 
right  of  the  subject  to  sue  the  Crown  for  claims 
arising  out  of  contract  has  been  established,  and 
the  subject  may  now  set  off  a  claim  in  a  suit  by 
the  Crown,  and  the  Court  may  give  judgment  for 
the  balance  found  to  be  due.  Siman  Appu  v. 
The  Queen's  Advocate,  53  Law  J.  Rep.  P.C.  72 ; 
Law  Rep.  9  App.  Cas.  571. 

Oriqualand. 

Land  grant:  terms  of  indefeasible  British 
title] — The  appellant,  claiming  under  a  grant  of 
land  in  Griqualand  West  made  prior  to  British 
rule,  obtained  the  judgment  of  the  Land  Court 
directing  the  issue  of  a  title  to  the  land  in  ques- 
tion :— Held,  that  the  appellant  was  entitled  to 
an  indefeasible  British  title  containing  no  condi- 
tion inconsistent  with  the  original  grant.  Webb 
v.  Wright,  52  Law  J.  Rep.  P.C.  40 ;  Law  Rep.  8 
App.  Cas.  218. 

Honduras. 

[Authorisation  of  establishment  of  Court  of 
Appeal  for  British  Honduras.  44  &  45  Yict. 
c.  36.] 

Crown  grant :  effect  of  sovereignty  of  the 
crown :  proclamation  of  annexation :  limitation] 
— Grants  of  land  in  a  colony  by  the  Crown  afford 
ample  evidence  that  the  Crown  has  assumed 
territorial  dominion  in  such  colony,  and  the  fact 
that  a  formal  proclamation  of  annexation  was 
not  made  till  long  after  such  grants  does  not 
affect  such  evidence.  Title  to  land  in  a  colony 
acquired  as  against  the  Crown  by  sixty  years' 
adverse  possession.  A  testator  having  under  a 
treaty  the  right  or  privilege  of  occupying  a  defi- 
nite parcel  of  land  for  the  purpose  of  cutting 
timber  thereon,  by  his  will  devised  all  his 
"  effects  ":— Held,  that  such  right  or  privilege 
passed  to  his  devisees.  The  Attorney-General  of 
British  Honduras  v.  Bristowe  &  Hunter,  50  Law 
J.  Rep.  P.C.  15 ;  Law  Rep.  6  App.  Cas.  143. 

Jersey. 

1.—  Appeal :  definitive  sentence  :  order  in 
council  of  the  IZth  of  May,  1572  :  Jersey  code 
of  laws,  1741 ;  criminal  matter] — By  Order  in 
Council  of  the  13th  of  May,  1572,  it  is  provided 
"  that  no  appeal  in  any  cause  or  matter  be  per- 
mitted or  allowed  before  the  same  matter  be  fully 
examined  and  ended  by  definitive  sentence."  By 
the  Jersey  Code  of  Laws  of  1741,  confirmed  by 
Order  in  Council  of  1771,  it  is  provided  that  "  II 
n'y  aura  point  d'appel  permis  dans  aucune 
matiere  contested  devant  la  Cour  Royale  avant 
qu'elle  ait  6te  pleinement  entendue  et  que  sen- 
tence definitive  ait  e"te  rendue  sur  le  sujet." 
Proceedings  were  taken  in  the  Criminal  Court  of 
Jersey  in  the  nature  of  a  criminal  information 
against  the  appellant  for  libel.  The  appellant 
was  arrested  and  ordered  to  plead ;  and  on  appeal 
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to  the  High  Court,  that  Court  affirmed  the  order 
of  the  Court  below : — Held,  on  petition  for  leave 
to  appeal,  that  there  had  been  no  definitive  sen- 
tence in  the  High  Court.  Esnouf  v.  The  At- 
torney-General of  Jersey,  62  Law  J.  Rep.  P.C.  26 ; 
Law  Rep.  8  App.  Cas.  804. 

2. — Compensation  or  set-off:  claim  by  way 
of:  admissibility  of:  "liquid  demand"] — By 
the  law  of  Jersey  a  claim  by  way  of  compensation 
or  set-off  is  admissible  when  it  is  for  a  demand 
which  is  termed  "liquid."  Dyson  v.  Godfray, 
53  Law  J.  Rep.  P.C.  94;  Law  Rep.  9  App. 
Cas.  726. 

8. — Marriage  contract :  registration  :  hypo- 
thtque] — By  an  ante-nuptial  contract,  in  con- 
sideration of  the  surrender  by  the  wife  of  all  her 
rights  in  case  of  widowhood,  the  husband  agreed, 
if  the  wife  should  survive  him,  that  his  executors 
should  pay  her  an  annuity  and  a  sum  of  money 
out  of  his  personal  estate.  This  contract  was 
registered  by  act  of  the  Royal  Court.  The  hus- 
band became  insolvent,  the  usual  proceedings  en 
dicret  were  taken,  and  the  wife  olaimed  to  rank 
in  the  codement  as  a  secured  creditor  in  respect 
of  the  marriage  contract  from  the  date  of  regis- 
tration, and  the  Royal  Court  held  that  the  wife 
was  so  entitled.  On  the  death  of  the  husband 
the  widow  claimed  payment  both  of  the  annuity 
and  the  money:— Held,  that  the  wife  having 
claimed  both  en  dicret,  the  Royal  Court  must  be 
taken  to  have  adjudicated  in  respect  of  both,  and 
that  the  widow  was  therefore  entitled  to  both. 
Simon  v.  Vernon,  62  Law  J.  Rep.  P.C.  79 ;  Law 
Rep.  8  App.  Cas.  542. 

Malta. 

PrimogenUura  :  majoratus  :  construction  : 
presumption  of  law] — In  the  construction  of 
settlements  the  presumption  of  law  is  in  favour 
of  "primogenUura"  rather  than  "  majoratus," 
and  a  deviation  from  the  ordinary  mode  in  whioh 
primogenUura  descends  is  not  to  be  construed  as 
interfering  with  that  mode  of  descent  more  than 
is  necessary  to  give  effect  to  such  deviation. 
Strickland  v.  Apap,  52  Law  J.  Rep.  P.C.  1 ;  Law 
Rep.  7  App.  Cas.  156. 

Succession  in  primogenUura  depends,  in  the 
first  place,  on  the  line,  in  the  second  plaee  on 
the  degree,  in  the  third  place  on  the  sex,  and  in 
the  fourth  place  on  the  age.    Ibid. 

A  primogenUura  preferred  sex  to  line  or  degree, 
and  gave  certain  powers  of  nomination,  and  pro- 
vided that  in  default  of  male  issue  the  property 
should  go  to  one  of  the  male  descendants  by  a 
female  of  the  same  male  line ;  that  the  direct 
line  of  the  last  possessor  was  to  be  preferred  to 
the  collateral  line,  and  the  nearer  to  the  more 
remote: — Held,  that  the  grandson  of  an  elder 
sister  of  a  possessor  had  priority  in  succession 
over  the  son  of  a  younger  sister.    Ibid. 

Mauritius. 

1. — Award  :  tierce  opposition  :  judgment 
creditor] — The  judgment  creditor  of  a  party 
to  a  reference  and  award  is  bound  by  such 


award,  and  cannot,  in  the  absence  of  collusion 
or  fraud,  impeach  it ;  for,  though  not  a  party 
to  it,  he  derives  his  rights  under  it  within  the 
meaning  of  article  474  of  the  Code  de  Procedure 
Civile.  The  Heirs  of  Martin  Boulanger,  52  Law 
J.  Rep.  P.C.  31 ;  Law  Rep.  8  App.  Cas.  296. 

2. — Bankruptcy  :  form  of  adjudication]— The 
Bankruptcy  Ordinance  of  Mauritius,  1853,  by 
section  43,  provides  that  any  trader  liable  to 
become  bankrupt  may  petition  for  adjudication 
against  himself,  provided  that  such  trader  shall 
before  adjudication  make  it  appear  to  the  satis- 
faction of  the  Court  that  his  available  estate  is 
sufficient  to  pay  his  creditors  at  least  five 
shillings  in  the  pound : — Held,  that  the  Judge 
is  to  satisfy  himself  as  to  the  requisite  solvency 
of  the  estate  by  such  evidenoe  as  he  thinks  fit, 
and  that  no  creditor  can  question  the  validity  of 
such  adjudication.  The  Oriental  Bank  v.  Richer 
A  Co.,  53  Law  J.  Rep.  P.C.  62  ;  Law  Rep.  9  App. 
Cas.  413. 

An  adjudication  in  bankruptcy  was  made 
against  R.  <fe  Co.  R.  was  a  sole  trader :  —Held, 
that  the  defect  was  immaterial.    Ibid. 

British  ship  :  transfer :  sale  by  licitation.    See 
Ship — Transfer,  2. 

Natal. 

1. — Supreme  court :  jurisdiction :  deputy  com- 
missary  general] — A  Deputy  Commissary  General 
cannot  be  sued  either  personally  or  in  his  official 
capacity  upon  a  contract  entered  into  by  him  on 
behalf  of  the  Commissariat  Department.  Palmer 
v.  Hutchinson,  50  Law  J.  Rep.  P.C.  62  ;  Law  Rep. 
6  App.  Cas.  619. 

2. — Surety  :  senatus  consultum  Velleianum : 
de  authentica] — By  the  law  of  Natal  a  woman 
is  not  bound  as  surety,  even  when  she  executes 
a  (feed  as  surety,  unless  she  expressly  renounces 
the  benefit  of  the  senatus  consultum  Velleianum 
and  the  rule  de  authentica ;  nor  can  a  husband 
holding  a  general  power  of  attorney  to  execute 
securities  of  what  nature  or  kind  soever  in  behalf 
of  his  wife,  renounce  on  her  behalf  those  benefits, 
unless  authority  so  to  do  is  expressly  contained 
in  the  power.  The  Natal  Bank  v.  Bond,  53  Law 
J.  Rep.  P.C.  97  ;  Law  Rep.  9  App.  Cas.  715  (sub 
nom.  Mackellan  v.  Bond). 

Hew  South  Wales. 

1. — Crown  lands :  conditional  purchase :  for- 
feiture :  sale  by  auction] — The  Waste  Lands  Act, 
1861  (New  South  Wales),  by  section  13,  enacts 
u  that  any  person  may  tender  to  the  land  agent 
of  the  district  a  written  application  for  con- 
ditional purchase  of  waste  lands,  and  pay  a 
deposit,  and  that  if  no  other  like  application 
and  deposit  for  the  same  land  be  tendered  at 
the  same  time,  such  person  shall  be  declared 
the  purchaser."  Section  18  prescribes  the  con- 
ditions of  purchase,  and  enacts  that  on  default 
of  compliance  with  the  requirements  of  the 
section  the  land  shall  revert  to  the  Crown  and 
be  liable  to  be  sold  by  auction.    The  conditional 
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purchaser  of  waste  land  under  the  Act  haying 
failed  in  the  performance  of  the  conditions,  the 
appellant  tendered  for  the  land  and  was  declared 
to  be  the  conditional  purchaser :  -  -Held,  that  the 
appellant  could  not  be  accepted  as  such  pur- 
chaser, and  that  the  lands  must  be  sold  by 
public  auction.  Blackburn  v.  Flavelle,  50  Law 
J.  Rep.  P.O.  58 ;  Law  Rep.  6  App.  Cas.  628. 

2. — Crown  lands  :  dedication  :  user :  crown 
lands  alienation  act,  1861,  ss.  3  and  5]—  The 
Crown  Lands  Alienation  Act,  1861,  of  New  South 
Wales  enacts  that  any  Crown  lands  may  be  dedi- 
cated to  any  public  purpose  under  the  provisions 
of  the  Act,  but  not  otherwise.  Section  5  enacts 
that  "  the  Governor  may,  by  notice  in  the  Gazette, 
dedicate  any  Crown  lands  for  any  public  road." 
Twenty-one  years  before  the  passing  of  this  Act, 
Crown  land  had  been  used  as  a  public  road,  and 
the  user  continued  after  the  passing  of  the  Aot : 
— Held,  that  there  was  evidence  of  a  dedication 
by  the  Crown  prior  to  the  Act,  and  that  such 
evidence  was  fortified  by  the  user  continuing 
after  the  passing  of  the  Act.  Turner  v.  Walsh, 
60  Law  J.  Rep.  P.C.  55;  Law  Rep.  6  App. 
Cas.  636. 

8.— Impositionof  duties :  delegation  of  powers : 
constitution  act,  ss.  44  and  45 ;  customs  regula- 
tion act,  1879,  s.  133  ;  ultra  vires]— The  Consti- 
tution Aot  of  New  South  Wales  (Imperial  statute), 
by  section  45,  provides  that  it  shall  be  lawful  for 
the  Legislature  of  the  colony  to  impose  such 
duties  of  customs  as  to  them  may  seem  fit. 
Powell  v.  The  Apollo  Candle  Company,  54  Law 
J.  Rep.  P.C.  7 ;  Law  Rep.  10  App.  Cas.  282. 

The  Customs  Regulation  Aot  (Colonial  statute), 
by  section  133,  provides  that,  whenever  any 
article  of  merchandise  unknown  to  the  collector 
is  imported  which  in  the  opinion  of  the  collector 
is  a  substitute  for  a  known  dutiable  article,  it 
Bhall  be  lawful  for  the  Governor  to  direct  a  duty 
to  be  levied  on  such  article: — Held,  that  this 
enactment  was  not  ultra  vires  the  Colonial 
Legislature.    Ibid. 

A  Colonial  Legislature  constituted  by  an 
Imperial  statute  is  not  the  delegate  of  the 
Imperial  Legislature.    Ibid. 

4. — Railways  :  commissioner  for  railways : 
steam  motors :  power  to  use]  —The  Commissioner 
for  Railways  in  New  South  Wales  has  authority, 
by  virtue  of  the  provisions  contained  in  section  3 
of  the  Tramways  Extension  Act,  1880,  to  use 
steam  motors  on  tramways  constructed  under  the 
42  Vict.  No.  18.  The  Commissioner  for  Railways 
v.  Toohey,  53  Law  J.  Rep.  P.C.  91 ;  Law  Rep. 
9  App.  Cas.  720. 

Semble,  that  section  5  of  the  Act  of  1880 
authorises  the  use  of  steam  motors  on  tramways 
constructed  under  that  Act.    Ibid. 

5.— Slander:  costs]—  The  9  Geo.  4.  c.  83,  by 
section  24,  provides  that  all  laws  and  statutes  in 
force  in  England  at  the  passing  of  the  Act  shall 
be  applied  in  the  administration  of  justice  in 
New  South  Wales,  and  that  it  shall  be  lawful 
for  the  Governor  to  limit  and  modify  such  laws 
and  statutes.  The  11  Vict.  No.  13  (Colonial  Act), 
by  section  1,  provides  that  the  right  of  action  for 


oral  slander  shall  extend  to  all  defamatory  words 
for  which  an  action  might  have  been  maintained 
if  the  same  were  reduced  to  writing,  and  that  all 
the  rules  in  force  relating  to  actions  for  written 
slander  shall  be  deemed  to  be  applicable  to  all 
actions  for  such  defamatory  words : — Held,  first, 
that  the  Colonial  Legislature  had  power  to  repeal 
the  statute  21  Jao.  1.  c.  16 ;  secondly,  that  sec- 
tion 6  of  that  statute  was  impliedly  repealed  by 
the  11  Vict.  No.  13;  thirdly,  that  a  plaintiff 
recovering  less  than  forty  shillings  damages  in 
an  action  of  oral  slander  was  nevertheless  en- 
titled to  costs.  Harris  v.  Dairies,  54  Law  J.  Rep. 
P.C.  15 ;  Law  Rep.  10  App.  Cas.  279. 

Mortgage :  mortgagee  in  possession :  default  in 
payment :  demand :  mortgagor  entitled  to  rea- 
sonable time.    See  Mortgage — Possession,  3. 

Will :  construction :  "  shall  be  born."  See  Will 
— Estate  or  Interest,  7. 


Hew  Zealand. 

1. — Executive  government :  harbour:  control 
of :  negligence :  liability :  crown  suits  act,  1861] 
— In  a  proceeding  under  the  Crown  Suits  Act, 
1861,  it  appeared  that  a  harbour  was  under  the 
management  of  the  Executive  Government  of 
the  colony,  which  appointed  the  harbour  officials, 
and  received  rates  for  the  use  of  staiths  and 
wharves,  but  no  harbour  dues  -.—Held,  that  such 
Executive  Government  was  liable  for  negligence 
in  permitting  an  obstruction  to  remain  in  the 
harbour  by  which  the  plaintiff's  ship  was  injured. 
Reg.  v.  Williams,  53  Law  J.  Rep.  P.C.  64  ;  Law 
Rep.  9  App.  Cas.  418. 

2. — Foreshore :  occupier :  improvements :  con- 
sent of  the  crown :  equities  of  occupier] — In  the 
year  1848,  P.,  with  the  leave  of  the  Government, 
moored  a  ship  on  the  foreshore  of  a  public  har- 
bour and  used  it  as  a  wharf,  and  afterwards  sub- 
stituted a  jetty  in  its  place,  which,  at  the  request 
of  the  Government,  was  lengthened,  and  used  by 
the  Government  till  1878,  and  a  rent  paid  for 
such  use :  —Held,  that  P.  had  acquired  a  perpetual 
right  to  the  jetty  for  the  purpose  of  the  original 
licence  so  as  to  entitle  him  to  compensation 
under  the  Public  Works  Act,  1882,  section  4. 
Plimmer  v.  The  Mayor  dc.  of  Wellington,  53  Law 
J.  Rep.  P.C.  105  ;  Law  Rep.  9  App.  Cas.  699. 

Mortgage :  compound  interest :  assent  by  mort- 
gagor: mutual  mistake.  See  Mortgage— 
Interest,  1. 

Principal  and  surety :  release  of  surety.  See 
Principal  and  Surety,  7. 

Will :  appointment  of  funds  in  Court  in  England : 
English  probate  necessary  for  payment  out  to 
appointor.  See  Probate — Testamentary  In- 
strument, 1. 

Will :  matter  inserted  by  fraud  or  inadvertence : 
rules  for  construction.  See  Probate — Grant, 
16 ;  Will— Vesting,  9. 
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Queensland. 

Member  of  legislative  assembly:  government 
contract:  penalty] — The  Queensland  Constitu- 
tion Act,  1867,  by  section  6,  enacts  that  any 
person  who  shall,  directly  or  indirectly,  hold  or 
enjoy  any  contract  for  or  on  account  of  the 
public  service,  shall  be  incapable  of  sitting  or 
voting  as  a  member  of  the  Legislative  Assembly ; 
and  section  7  imposes  a  penalty  on  any  person 
so  disqualified  so  sitting  or  voting.  The  re- 
spondent, being  part  owner  of  a  ship  which  had 
been  chartered  by  the  Government,  sat  and 
voted  as  a  member  of  the  Legislative  Assembly. 
The  respondent  had  instructed  his  agents,  who 
were  also  part  owners,  not  to  charter  the  ship 
to  the  Government,  and  that  if  they  did,  the 
contract  should  be  made  with  such  part  owners 
only  who  should  be  held  to  have  chartered  the 
respondent's  share  at  a  rate  fixed  independently 
of  such  contract.  The  Government  had  no 
knowledge  that  the  respondent  was  a  part 
owner: — Held,  that  under  these  circumstances 
the  respondent  was  not  liable  to  the  penalties 
imposed  by  the  Act.  Miles  v.  Mcllviraith,  £2 
Law  J.  Rep.  P.O.  17 ;  Law  Rep.  8  App.  Cas.  120. 

South  Australia. 

Real  property  act,  1861,  s.  39 ;  construction : 
registration :  equitable  rights :  fraud]  —  The 
Real  Property  Act,  1861,  No.  22,  by  section  39, 
provides  that  "  No  instrument  shall  be  effectual 
to  pass  any  estate  or  interest  in  any  land ;  but 
upon  registration  of  any  instrument  the  estate 
or  interest  shall  pass": — Held,  that  although 
an  unregistered  deed  would  not  pass  an  interest 
in  land,  yet  it  would  pass  an  equitable  right  to 
set  aside  a  certificate  of  title  obtained  by  fraud. 
McEllister  v.  Biggs,  52  Law  J.  Rep.  P.O.  29; 
Law  Rep.  8  App.  Cas.  314. 

Straits  Settlements. 

Evidence]— Section  26  of  Ordinance  8,  1873 
(Straits  Settlements),  which  provides  for  the 
stamping  of  instruments  which  have  not  been 
"  duly  stamped,"  includes  not  only  instruments 
which  are  not  •  stamped  or  are  insufficiently 
stamped,  but  also  instruments  on  which  by  in- 
advertence the  stamp  has  not  been  cancelled  in 
the  manner  required  by  sub-section  2  of  section 
12  of  that  Ordinance.  Allen  v.  Pullay,  51  Law 
J.  Rep.  P.C.  50 ;  Law  Rep.  7  App.  Cas.  172. 

Trinidad. 

Succession:  primogeniture:  co-heirs] — Ordi- 
nance of  Trinidad,  1845,  No.  24,  by  section  5, 
provides  that  amongst  the  children  or  other 
issue  of  a  purchaser  there  shall  be  no  right  of 
primogeniture,  nor  preference  of  males  to  females, 
but  such  children  and  the  issue  of  such  children 
shall  inherit  equally  as  co-heirs;  but  amongst 
collaterals  the  same  person  shall  be  heir  who 
would  answer  that  description  by  the  law  of 
England.  Ordinance  1858,  No.  7,  by  section  1, 
provides  that  the  devolution  or  distribution  of  any 
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property  shall  be  decided  by  the  law  of  England. 
Section  7  provides  that  this  Ordinance  shall  not 
affect  the  right  of  children  or  other  issue  of  any 
person  to  inherit  equally  as  co-heirs  of  such 
person.  A  purchaser  of  real  estate  died  in  1862, 
leaving  seven  children,  two  of  whom  died  sub- 
sequently intestate  without  issue: — Held,  that 
on  the  death  of  such  purchaser  all  seven  children 
inherited  in  equal  shares,  and  that  on  the  death 
of  each  child  the  survivors  inherited  the  share 
of  such  child  as  co-heirs.  Escallier  v.  Escallier, 
54  Law  J.  Rep.  P.C.  1 ;  Law  Rep.  10  App.  Cas.  312. 

Victoria. 

1. — Bankruptcy:  real  estate  in  England: 
will:  evidence] — Real  estate  in  England  does 
not  vest  in  the  assignee  under  a  bankruptcy  in 
Victoria  where  no  deed  has  been  executed  under 
the  colonial  statute.  Watte  v.  Bingley,  51  Law 
J.  Rep.  Chano.  671 ;  Law  Rep.  21  Ch.  D.  674. 

Letters  testimonial  sealed  by  the  Supreme 
Court  of  the  colony  of  Victoria,  setting  forth 
verbatim  a  will  of  real  estate  made  in  that 
colony,  and  stating  that  it  had  been  duly  proved, 
were  accepted  as  sufficient  proof  of  the  will  for 
the  purposes  of  the  usual  preliminary  decree  in 
a  partition  action.    Ibid. 

2. — Costs:  bill:  delivery  of] — The  Common 
Law  Procedure  Act  of  Victoria,  by  section  389, 
provides  that  it  shall  be  lawful  for  the  Court  in 
any  case  to  make  an  order  for  the  delivery  by 
any  attorney  of  his  bill  of  costs,  and  section  396 
provides  that  payment  of  such  bill  shall  in  no 
case  preclude  the  Court  from  referring  such  bill 
for  taxation,  provided  the  application  for  taxa- 
tion be  made  within  twelve  months  of  pay- 
ment : — Held,  that  the  Court  may  order  a  bill 
to  be  delivered  under  section  389,  though  such 
bill  may  not  be  liable  to  taxation  by  reason  of 
such  application  not  having  been  made  within 
twelve  months  of  payment.  Duffett  v.  McEvay, 
54  Law  J.  Rep.  P.C.  25;  Law  Rep.  10  App. 
Cas.  300. 

3. — Estate  of  deceased  person:  duties  on: 
foreign  personalty] — Section  7  of  the  Duties  on 
the  Estates  of  Deceased  Persons  Act,  1870 
(Victoria),  provides  that  every  executor  shall 
file  a  statement  specifying  the  particulars  of  the 
personal  estate  of  or  to  which  his  testator  was 
at  his  death  possessed  or  entitled : — Held,  that 
the  Act  did  not  apply  to  personal  estate  situated 
outside  the  colony.  Blackwood  v.  The  Queen, 
52  Law  J.  Rep.  P.C.  10;  Law  Rep.  8  App. 
Cas.  82. 

4. — Melbourne  harbour  trust  act,  1876,  s.  46 : 
notice  of  action] — The  Melbourne  Harbour  Trust 
Act,  by  section  46,  provides  that  notice  of  action 
shall  be  given  to  any  "  person  "  before  the  issue 
of  any  writ  for  anything  done  under  the  Act. 
By  the  interpretation  clause  "person"  shall 
include  a  corporation : — Held,  first,  that  com- 
missioners appointed  under  the  Act. were  per- 
sons within  the  meaning  of  the  Act ;  secondly, 
that  a  letter  complaining  of  certain  acts  but  not 
referring  to  legal  proceedings  was  not  a  notice 
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Winding-up. 
Appeal. 
Call. 

Contributory. 
Coats. 
Discovery. 
Evidence. 

Execution :  leave  to  proceed. 
Liquidator. 
Order. 
Petition. 
Proof. 
Rates. 
Bent. 
Set-off. 

Stay  of  proceedings. 
Transfer. 

Unregistered  company. 
Voluntary  winding-up. 
Witness. 


[Companies  Act,  1883.  Amendment  of  the 
Companies  Acts,  1862  and  1867.  Aot  to  come 
into  force  on  the  1st  of  September,  1883,  s.  3. 
Wages  and  salary  to  be  preferential  claims,  s. 
4.  Such  claims  to  rank  equally  among  them- 
selves, s.  5.  Liquidator  to  discharge  same  on 
receipt  of  sufficient  assets,  s.  6.  46  A  47  Vict, 
c.  28.  Companies  registered  under  the  Com- 
panies Act,  1862,  authorised  to  keep  Colonial 
Begisters.    46  &  47  Vict.  c.  80.] 


Aotions  and  Proceedings. 

Leave  to  bring  action  in  name  of  company: 
practice  as  to  giving.  See  infra,  Winding-up,  9. 

Auditor. 
See  infra,  Officer,  1. 

Borrowing. 

See  infra,  Debentures,  Bonds,  and  Mortgages. 

Business. 

Commencing,  within  year.    See  infra,  Winding- 
up,  36. 

Capital. 

Dividends,  payment  of,  out  of  capital.  See  infra, 
Director,  16, 17  ;  Shares,  9. 

Loan  capital.   See  infra,  Debentures,  Bonds,  and 
Mortgages. 

Reduction  of.    See  infra,  Beduction  of  Capital. 

Share  capital.    See  infra,  Memorandum,  2,  3; 
Shares. 

Charter. 

[Power  to  Crown  to  renew  charters.    47  &  48 

Vict.  c.  56.] 


Contract. 

Bill  of  sate]— Bills  of  sale  given  by  companies 
are  not  excepted  from  the  provisions  of  the 
Bills  of  Sale  Acts.  In  re  Cunningham  A  Co. 
(Limited),  54  Law  J.  Bep.  Chano.  448 ;  Law 
Bep.  28  Ch.  D.  682. 

Agreement  after  registration  to  abide  by  con- 
tracts previously  made.  See  infra,  Forma- 
tion ;  Registration,  2. 

Borrowing :  ultra  vires  borrowing :  title  of  bor- 
rower held  to  prevail  so  far  as  money  lent 
went  to  pay  legal  liabilities  of  company.  See 
Building  Society,  7. 

Directors :  liability  of.  See  infra,  Director,  8-11. 

Shares,  to  take.    See  infra,  Shares,  2-8. 

Debentures,  Bonds,  and  Mortgages. 

Borrowing  powers. 

1. — Company  incorporated  by  statute"] — A 
company  was  incorporated  by  Act  of  Parliament 
for  a  particular  object.  The  incorporating  Aot 
and  subsequent  amending  Aots  did  not  expressly 
authorise  or  forbid  the  company  to  borrow.  In 
the  year  1851  an  Act  was  passed  which  em- 
powered the  company  to  borrow  for  certain 
purposes  and  in  a  certain  manner  sums  not 
exceeding  in  the  whole  50,000Z.  Between  1870 
and  1878  the  company  borrowed  upon  covenant 
under  their  Beal  large  sums  in  excess  of  the 
amount  of  50,000Z.  An  action  having  been 
brought  upon  the  covenant  to  recover  these 
sums, — Held  (affirming  the  decision  of  the 
Court  of  Appeal),  that  the  action  could  not  be 
maintained,  for  that  whether  or  not  the  company 
had  by  implication  power  to  borrow  before  1851, 
they  were  by  the  Act  of  that  year  prohibited 
from  borrowing  except  in  accordance  with  its 
provisions.  Baroness  Wenlock  v.  The  River  Dee 
Company  (H.L.),  54  Law  J.  Bep.  Q.B.  677  ;  Law 
Bep.  10  App.  Cas.  354. 

The  decision  in  The  Ashbury  Company  v. 
Riche  (43  Law  J.  Bep.  Exch.  177 ;  44  Law  J. 
Bep.  Exch.  185 ;  Law  Bep.  9  Exch.  224 ;  ibid. 
7  HX.  653)  applies  not  merely  to  companies 
incorporated  under  the  Companies  Acts,  but  to 
all  companies  created  by  statute  for  a  particular 
purpose.    Ibid. 

2. — Limit:  capital  not  called  up] — One  of 
the  objects  of  a  company  was  to  purchase  ships. 
The  directors  were  empowered  to  do  all  needful 
acts  in  furtherance  of  the  objects  of  the  com- 
pany ;  they  were  also  expressly  authorised  to 
borrow,  on  the  security  of  the  property  of  the 
company,  any  sum  of  money  not  exceeding  two 
thirds  of  the  capital  of  the  company  not  called 
up.  The  directors  mortgaged  a  ship,  the  only 
property  of  the  company,  to  secure  the  payment 
of  a  sum  of  money  advanced  to  the  company, 
and  of  unpaid  purchase-money  of  the  ship ;  the 
amount  so  secured  much  exceeded  two  thirds  of 
the  amount  not  called  up  of  the  shares  actually 
issued,  but  was  within  two  thirds  of  the  whole 
nominal  capital  not  called  up : — Held,  that  the 
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mortgage  was  within  the  powers  of  the  directors, 
and  was  valid ;  and  that  the  term  "  capital  not 
called  up  "  included  shares  which  had  not  been 
issued.  The  English  Channel  Steamship  Com- 
pany v.  Bolt,  Law  Rep.  17  Gh.  D.  715. 

Building  society :  rules.    See  Building  Society, 
6-12. 

Excess  of  authority:  liability  of  society  and 
directors.    See  Building  Society,  9. 

Loan  ultra  vires  enforceable  against  borrower. 
See  Friendly  Society,  1. 

Overdraft  on  banking  account.    See  Building 
Society,  7. 

Bights  and  priorities  of  holders. 

3.— Floating  security :  form  of  debenture] — 
A  company,  under  the  powers  of  their  articles  of 
association,  issued  a  series  of  debentures,  part  of 
a  debenture  loan  of  600,0001.  By  each  deben- 
ture the  company  charged  "the  undertaking, 
works,  and  other  real  and  personal  property, 
present  and  future,  of  the  company  "  with  pay- 
ment of  the  sum  therein  mentioned  at  a  future 
date,  .  .  .  *'  to  the  intent  that  the  same  charge 
should,  until  default  in  the  payment  of  the 
principal,  or  interest  to  accrue  due  on  the  said 
sum  of  500,0002.  or  some  part  thereof,  be  a 
floating  security  upon  the  said  undertaking, 
works,  and  property  of  the  company,  not  hinder- 
ing sales  or  other  dealings  with  any  of  the  pro- 
perty of  the  company  in  the  course  of  its  business 
as  a  going  concern  " : — Held,  that  upon  the  true 
construction  of  the  debenture  it  would  cease  to 
be  a  "  floating  security  "  upon  default  in  the 
payment  of  either  principal  or  interest  upon  any 
debenture  of  the  series ;  and  that,  therefore,  a 
purchaser  of  land  from  the  company  was  en- 
titled to  reasonable  evidence  that  no  such 
default  had  been  made.  In  re  Home  and  Hel- 
lard  (App.),  54  Law  J.  Rep.  Chanc.  919 ;  Law 
Rep.  29  Ch.  D.  736. 

4. — Formalities  :  mortgage :  deposit  of  deeds] 
— A  lender  to  a  company  was  held  not  bound  to 
see  that  the  loan  had  been  duly  authorised  by  a 
meeting.  The  depositee  of  deeds  of  a  company 
in  respect  of  a  past  debt  was  held  a  mortgagee 
to  the  extent  of  the  company's  power  to  borrow 
on  mortgage  then  unexhausted,  but  only  entitled 
to  be  paid  pari  passu  with  the  mortgagees  of 
the  company's  whole  assets,  to  the  extent  of  the 
particular  assets.  The  Landowners*  West  of 
England  Drainage  and  Enclosure  Company  v. 
Ashford,  50  Law  J.  Rep.  Chanc.  276 ;  Law  Rep. 
16  Ch.  D.  411. 

6.—  Irregularity  in  issue:  debentures  issued 
to  contractor  to  obtain  money :  estoppel  by  con- 
duct :  equitable  transferee] — A  company,  having 
power  to  issue  debentures  transferable  at  law, 
issued  certain  debentures  to  their  contractor  to 
enable  him  to  obtain  an  advance  for  the  pur- 
poses of  the  company.  There  was  an  irregu- 
larity in  the  issue  of  these  debentures  of  which 
the  contractor  waB  aware,  but  the  debentures  on 
the  face  of  them  purported  to  be  regularly  issued 
for  valuable  consideration,  and  to  be  legally 


transferable.  The  debentures  subsequently  came 
into  the  hands  of  transferees  for  value  who  had 
no  notice  of  the  irregularity,  but  whose  transfers 
were  never  registered : — Held,  that  as  the  origi- 
nal conduct  of  the  company  in  issuing  the  de- 
bentures was  such  that  the  public  was  justified 
in  treating  it  as  a  representation  that  the  deben- 
tures were  legally  transferable,  there  was  an 
equity  on  the  part  of  the  equitable  transferees 
to  restrain  the  company  from  pleading  their 
invalidity,  although  the  irregularity  in  their 
issue  might  have  been  a  defence  at  law  to  an 
action  against  the  company  by  their  transferors. 
But  held,  that  the  right  of  the  transferees  being 
only  equitable,  relief  must  be  given  to  them  on 
equitable  terms,  and  that  they  ought  to  be 
allowed,  in  the  winding-up  of  the  company,  to 
prove,  not  for  the  nominal  amount  of  the  deben- 
tures, but  only  for  such  sum,  not  being  greater 
than  that  amount,  as  each  of  them  might  be 
able  to  prove  he  bona  fide  advanced  upon  the 
security  of  the  debentures  he  received,  such 
proof,  however,  being  allowed  to  them  in  the 
character  of  debenture-holders,  with  all  the  ad- 
vantages attaching  to  that  position.  In  re  The 
Bomford  Canal  Company:  Garew's,  Pocock's, 
and  TricketVs  Claims,  52  Law  J.  Rep.  Chanc. 
729 ;  Law  Rep.  24  Ch.  D.  85. 

0.— Priority :  charge  on  property  present  and 
future:  subsequent  equitable  mortgage] — A  de- 
benture charging  all  the  property  present  and 
future  of  a  company,  although  expressed  to  be 
intended  to  operate  as  a  first  charge  upon  the 
property,  will  be  construed  to  be  a  general  float- 
ing security,  operating  as  a  first  charge  against 
the  general  creditors  of  the  company  over  the 
property  of  the  company  as  it  exists  at  the  time 
at  whioh  the  debenture  comes  into  operation. 
Wheatley  v.  The  Silkstone  and  Haigh  Moor 
Coal  Company  (Lim.),  54  Law  J.  Rep.  Chanc. 
778  ;  Law  Rep.  29  Ch.  D.  715. 

A  company  whioh  has  issued  debentures  in 
such  a  form,  and  has  power  to  dispose  of  its 
property  in  the  course  of  carrying  on  business, 
can  give  to  an  equitable  mortgagee  an  effective 
first  charge  upon  its  property  with  priority  over 
the  charge  created  by  the  debentures.    Ibid. 

7. — Priority:  different  issues] — Two  sets  of 
mortgage  debentures  bearing  the  same  date 
were  issued  and  sealed  by  a  company.  The 
debentures  of  each  set  were  expressed  to  rank 
pari  passu  inter  se.  One  set  was  numbered 
consecutively  from  501  to  600,  the  other  from 
601  to  650.  The  debentures  were  sealed  on  the 
same  day  in  order  of  their  numbers: — Held, 
that  the  set  sealed  the  earlier  had  priority. 
Oartside  v.  The  Silkstone  and  Dodsworth  Col- 
lieries Company ;  Holden  v.  The  Silkstone  and 
Dodstcorth  Collieries  Company,  51  Law  J.  Rep. 
Chanc.  828 ;  Law  Rep.  21  Ch.  D.  762. 

Different  issues  of  debenture  stock :  priority  of. 
See  Railway  Company,  4. 

Income  tax :  deduction  in  respect  of  interest 
paid  abroad  to  foreigners  residing  abroad. 
See  Income  Tax,  8. 
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Petition  for  winding  up :  right  of  debenture- 
holder  to  present.    See  infra,  Winding-up,  44. 

Receiver  appointed  in  action  by  debenture-holder : 
priority  of  costs.     See  Costs — Priority. 

Receiver  under  trust-deed  for  debenture-holders 
removed  in  winding  up,  and  liquidator  ap- 
pointed in  his  place.  See  infra,  Winding- 
up,  32. 

Stamp :  debenture  or  promissory  note.  See 
Stamp,  2. 

Director. 

Appointment. 

1. — Casual  vacancy]— The  articles  of  a  com- 
pany provided  for  the  election  of  directors 
retiring  by  rotation  at  the  annual  meeting,  and 
gave  the  directors  power  to  fill  up  casual  va- 
cancies :—  Held,  that  the  power  was  properly 
exercised  after  an  annual  meeting  in  respect  of 
a  casual  vacancy  which  occurred  before  such 
meeting.  Munster  v.  Cammell  &  Co.,  51  Law  J. 
Rep.  Chanc.  731 ;  Law  Rep.  21  Ch.  D.  183. 
Appointment    of    first    directors  of  company : 

validity  of  appointment.    See  infra,  Shares,  2. 

Removal  of  director  under  Companies'  Clauses 
Act.    See  Railway  Company,  11. 

Authority, 

2. — Gliairman:  admission  by]— The  state- 
ment of  the  chairman  of  directors  to  a  meeting 
of  his  company  cannot  be  used  as  an  admis- 
sion against  the  company.  In  re  The  Devala 
Provident  Gold  Mining  Company  (Lim.) ;  ex 
parte  Abbott,  52  Law  J.  Rep.  Chanc.  434 ;  Law 
Rep.  22  Ch.  D.  593. 

8.— Delegation  of  powers] — The  articles  of 
association  of  a  company  empowered  the  direc- 
tors to  delegate  any  of  their  powers  "  to  com- 
mittees consisting  of  members  of  their  body," 
and  also  provided  that  in  the  construction  of 
the  articles  words  importing  the  plural  number 
only  should  include  the  singular : — Held,  that, 
under  these  provisions,  the  directors  were  at 
liberty  to  delegate  their  power  to  compromise  a 
claim  with  a  shareholder  to  a  single  member 
of  their  body.  In  re  The  Scottish  Petroleum 
Cotnpany  (Maclagan's  Case),  51  Law  J.  Rep. 
Chanc.  841. 

4.-  There  is  nothing  to  prevent  the  delega- 
tion by  the  directors  of  all  the  powers  to  one 
director  as  the  committee  of  the  board,  if  the 
articles  of  association  authorise  such  delegation. 
In  re  Taurine  Company  (Lim.)  (App.),  53  Law 
J.  Rep.  Chanc.  271 ;  Law  Rep.  26  Ch.  D.  118. 

5. — Quorum :  call :  forfeiture :  ultra  vires] — 
Where  articles  of  association  provide  that  the 
business  of  a  company  is  to  be  carried  on  by 
not  less  than  a  minimum  or  more  than  a  maxi- 
mum number  of  directors,  the  words  are  impera- 
tive, not  merely  directory.  Consequently,  a 
forfeiture  of  shares  for  non-payment  of  a  call 
made  when  there  are  less  than  the  specified 
number  of  directors  is  invalid.  In  re  TJie  Alma 
Spinning  Company,  50  Law  J.  Rep.  Chanc.  167 ; 
Law  Rep.  16  Ch.  D.  681  (nom.  Bottomley's  Case). 


6.— Remuneration  for  past  services:  compen- 
sation to  dismissed  officials:  gratuitous  pay- 
ments]— Directors  of  a  trading  company  have, 
incidental  to  their  office,  the  power  of  doing  that 
which  is  ordinarily  and  reasonably  done  with  a 
view  to  getting  either  better  work  from  their 
servants  or  to  attract  customers.  Hutton  v.  The 
West  Cork  Railway  Company  (App.),  52  Law 
J.  Rep.  Chanc.  689  ;  Law  Rep.  23  Ch.  D.  654. 

The  test  whether  a  majority  can  bind  the 
minority  in  voting  the  company's  money  must 
be  whether  the  proposed  payment  is  reasonably 
incidental  to  and  within  the  scope  of  carrying 
on  the  business  of  the  company  for  the  company's 
benefit.    Ibid. 

Remuneration  of  directors  for  past  services, 
and  compensation  to  meritorious  officials  on 
dismissal  (both  of  which  are  gratuitous  pay- 
ments), are  justifiable,  provided  that  they  are 
likely  to  conduce  to  the  advantage  of  a  company 
in  the  future.  Therefore,  to  justify  any  such 
payments,  the  company  must  be  a  going  con- 
cern.   Ibid. 

Where,  therefore,  a  company  had  ceased  to 
exist  as  a  profit-making  company,  and  only  con- 
tinued for  the  purpose  of  regulating  their  in- 
ternal affairB,  of  winding  up  the  same,  and  dis- 
tributing when  received  the  sums  which  had 
been  fixed  by  arbitration  as  the  purchase-money 
for  their  undertaking,— Held  (by  Cotton,  L.J., 
and  Bowen,  L.J. ;  dissentiente  Baggallay,  L.J.), 
that  it  was  not  within  the  power  of  the  directors 
themselves,  or  of  a  general  meeting  of  the  com- 
pany, to  pass  a  resolution  voting  remuneration 
to  the  directors  for  their  past  services  prior  to 
the  transfer  of  the  undertaking,  and  compensa- 
tion to  officials  who  had  .been  discharged  in 
consequence  of  such  transfer.    Ibid. 

But  held  by  the  Court,  that  the  company 
could  in  general  meeting  vote  a  reasonable  sum 
for  remuneration  for  services  during  the  winding- 
up.    Ibid. 

Semble,  a  resolution  voting  the  distribution  of 
a  sum  of  money,  first  in  paying  certain  expenses 
properly  payable  thereout,  the  amount  of  which 
can  only  be  estimated,  and  the  balance  among  the 
directors  by  way  of  remuneration,  even  though 
remuneration  is  properly  payable,  is  bad.    Ibid. 

The  resolution  should  take  the  form  of  a  vote 
of  a  sum  not  exceeding  an  ascertained  amount  to 
be  paid  out  of  the  balance— per  Cotton,  LJ.  Ibid. 

The  winding-up  of  a  company  is  as  much  a 
part  of  the  business  of  a  company  as  its  forma- 
tion— per  Baggallay,  L.J.    Ibid. 

Decision  of  Fry,  J.  (52  Law  J.  Rep.  Chanc. 
377),  reversed  on  appeal.    Ibid. 

7. — Winding-up  petition,  resolution  topresent : 
costs :  application  of  company's  funds] — A  oom- 
t  mittee  of  directors,  in  pursuance  of  a  resolution 
'  at  a  board  meeting,  presented  a  petition  to  wind 
up  the  company,  which  was  dismissed  with 
costs.  They  then  passed  a  resolution  to  pay 
the  costs  of  the  petition  out  of  the  assets  of 
the  company.  The  articles  of  association  em- 
powered the  directors  to  direct  legal  proceedings 
to  be  prosecuted  on  behalf  of  the  company,  and 
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directed  that  they  should  be  indemnified  out  of 
the  funds  of  the  company  against  all  costs, 
damages,  and  expenses  by  reason  of  such  pro- 
ceedings : — Held,  that  the  winding-up  petition 
was  not  a  legal  proceeding  within  the  meaning 
of  the  articles,  and  that  the  resolution  was 
ultra  vires.  Smith  v.  The  Duke  of  Manchester, 
53  Law  J.  Bep.  Chanc.  96 ;  Law  Rep.  24  Ch. 
D.  611. 

Borrowing  powers.  See  supra,  Debentures,  1,  2. 
Chairman:  powers  of.    See  infra,  Meeting,  3; 

Winding-up,  80. 
Quorum :  appointment  of.    See  infra,  Shares,  2. 

Register  of  members  and  minute-book  :  director 
not  competent  to  create  lien  on.  See  Soli- 
citor, 24. 

Liability. 

'  8. — Bill  of  exchange :  false  representation 
of  authority  to  accept] — The  defendants,  two 
directors  and  the  secretary  of  an  incorpor- 
ated limited  company  which  had  no  power  to 
accept  bills,  at  the  request  of  their  engineer  and 
in  accordance  with  a  resolution  that  the  com- 
pany should  accept  his  draft  on  account  of 
professional  services,  gave  to  the  engineer 
an  acceptance  in  the  following  terms : — "  Ac- 
cepted payable  at  ....  for  and  on  behalf 
of  the  Tramway  Company— G.  K.,  S.  F.  P. 
(directors),  B.  W.  (secretary)."  When  giving  the 
acceptance  the  directors  told  the  engineer  that 
they  did  so  on  the  understanding  that  he  should 
not  negotiate  it,  and  only  as  a  recognition  of  the 
company's  debt  to  him,  as  the  company  had  no 
power  to  accept  bills;  and  the  engineer,  on 
pressing  them  for  the  acceptance,  told  them  that 
he  could  raise  money  on  it  from  his  father-in-law. 
The  engineer  indorsed  the  bill  to  the  plaintiffs 
for  value,  and  without  notice  to  them  of  the  un- 
derstanding between  him  and  the  defendants. 
The  bill  was  dishonoured,  and  the  defendants 
were  sued  by  the  holders : — Held,  that  the  de- 
fendants were  personally  liable,  as  by  accepting 
the  bill  and  putting  it  within  the  power  of  the 
drawer  to  negotiate  it,  they  represented  that 
they  had  authority  to  accept,  and  such  represen- 
tation being  false  in  fact  would  therefore  sup- 
port an  action.  The  West  London  Commercial 
Bank  v.  Kitson  (App.),  53  Law  J.  Bep.  Q3.  345 ; 
Law  Bep.  13  Q.B.  D.  860. 

Judgment  of  the  Queen's  Bench  Division  (53 
Law  J.  Bep.  Q.B.  218)  affirmed.    Ibid. 

9. — Contract:  evidence  of  liability] — By 
agreement  between  the  T.  Company  and  the 
plaintiff,  the  defendants,  describing  themselves 
as  "  we  the  undersigned,  three  of  the  directors," 
agreed  to  repay  5002.  advanced  by  the  plaintiff 
"  to  the  company,"  and  assigned  to  the  plaintiff 
as  security  for  the  advance  certain  "machines 
and  tools  "  which  were  the  property  of  the  com- 
pany:— Held,  after  hearing  parol  evidence  to 
explain  the  ambiguity  of  the  agreement,  that 
the  defendants  were  personally  liable  to  repay 
the  5002.  McCollin  v.  Gilpin  (App.),  Law  Bep. 
6  Q.B.  D.  516. 

10. — The  defendants   were   directors   of   a 


oompany  formed  for  the  purpose  of  receiving 
and  investing  upon  security  moneys  received 
from  depositors.  The  plaintiff  deposited  1,0002. 
with  the  company,  upon  the  terms  that  it  should 
remain  in  their  hands  for  five  years ;  that  the 
company  should  pay  interest  on  the  whole  sum 
at  the  rate  of  six  per  cent,  from  the  receipt  of 
the  money  until  the  end  of  the  five  years,  and 
should  at  the  end  of  the  five  years  repay  the 
1,0002.  out  of  their  own  funds,  if  it  should  not 
be  otherwise  realised  for  the  plaintiff ;  that  the 
company  should,  as  soon  as  possible  after  the  re- 
ceipt of  the  1,0002.,  place  in  the  hands  of  the 
plaintiff,  to  secure  that  sum,  a  colonial  mortgage, 
not  to  be  effected  in  the  plaintiff's  name ;  and, 
in  case  the  mortgage  should  become  ineffective 
before  the  end  of  the  five  years,  the  company  were 
to  replace  it  by  another.  The  company  accord- 
ingly transferred  to  the  plaintiff  a  mortgage 
debt  for  1,0002.,  secured  by  a  mortgage  to  the 
company  of  lands  in  Canada.  The  mortgagor 
paid  off  the  debt  to  the  company  before  the 
expiration  of  the  five  years,  and  the  company 
dealt  with  the  proceeds  as  part  of  their  general 
funds,  and  did  not  procure  another  mortgage 
security  for  the  plaintiff.  The  company  subse- 
quently went  into  liquidation,  and  the  plaintiff 
sued  the  defendants  to  recover  from  them  the 
1,0002.,  on  the  ground  that  he  had  lost  it  through 
their  gross  negligence.  At  the  trial  the  defen- 
dants were  shewn  to  have  been  present  at  meet- 
ings of  directors,  when  a  letter  from  the  com- 
pany's agent  in  Canada  enclosing  a  bank  draft 
for  the  amount  of  the  paid-off  mortgage  debt 
was  entered  as  read,  and  the  company's  balance- 
sheet  for  the  year  in  which  the  mortgage  debt 
was  paid  off  oontained  an  item  on  the  debit 
side,  "directors'  fees,  1,0002."  Evidence  was 
tendered  that  at  the  time  the  proceeds  of  the 
bank  draft  were  paid  into  the  company's  bank 
the  company  was  insolvent.  The  Judge  at  the 
trial  rejected  this  evidence  as  immaterial,  and 
directed  a  verdict  and  judgment  for  the  defen- 
dants:— Held  (by  Bramwell,  L.J.,  and  Brett, 
L.J. ;  dissentiente  Baggallay,  L.J.),  that  the 
evidence  was  properly  rejected ;  that  there  was 
no  evidence  upon  which  the  defendants  could  be 
made  liable,  and  therefore  that  the  judgment 
was  rightly  entered.  Wilson  v.  Lord  Bury  (App.), 
50  Law  J.  Bep.  Q.B.  90 ;  Law  Bep.  5  Q.B.  D.  518. 
11. — Fiduciary  relation:  sale  by  director  to 
company :  non-disclosure  of  interest :  account  of 
profits :  rescission] — In  1871  a  partnership,  con- 
sisting of  six  persons,  purchased  certain  coal 
areas  for  a  sum  of  5,5002.  In  1875  the  property 
was  sold  to  a  company,  of  which  one  of  the  six 
persons  was  a  director,  for  the  sum  of  42,0002., 
of  which  12,0002.  was  paid  in  cash  and  the  re- 
mainder in  fully  paid  shares  of  the  company. 
The  property  was  conveyed  to  the  company  by 
one  of  the  six  persons,  to  whom  it  had  been 
conveyed  as  trustee  for  the  partnership,  as  if  he 
were  the  absolute  owner,  and  the  company  had 
no  knowledge  of  the  above-mentioned  directors' 
interest  therein.  When  the  six  persons  origin- 
ally purchased  the  property  none  of  them  stood 
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in  a  fiduciary  position  to  the  oompany.  The 
company  was  ordered  to  be  wound  up  in  1875. 
The  interest  of  the  director  in  the  property 
purchased  by  the  company  subsequently  came 
to  the  knowledge  of  the  company,  but  at  a 
meeting  of  shareholders  in  May,  1878,  an  ar- 
rangement was  adopted  for  the  sale  of  the  pro- 
perty, and  the  sale  was  carried  out  with  the 
sanction  of  the  Court.  In  1882  a  creditor  and 
contributory  of  the  company  took  out  a  sum- 
mons claiming  to  make  the  director  liable  for  a 
misfeasance  or  breach  of  trust  under  section  165 
of  the  Companies  Act,  1862,  by  reason  of  the 
sale  to  the  company: — Held,  by  Cotton,  L.J., 
and  Fry,  L.J.  (Bowen,  L.J.,  dissenting),  that 
the  rescission  of  the  contract  having  become 
impossible,  no  relief  could  be  given  against  the 
director.  In  re  The  Cape  Breton  Company  (App.), 
54  Law  J.  Rep.  Chanc.  822 ;  Law  Rep.  29  Ch. 
D.  795. 

Decision  of  Pearson,  J.  (54  Law  J.  Rep.  Chanc. 
217),  affirmed.    Ibid. 

12. — Misfeasance ;  acceptance  of  promoter's 
fully  paid-up  shares :  joint  and  several  liability : 
companies  act,  1862,  s.  165] — Where  directors  of 
a  oompany,  with  the  knowledge  and  consent  of 
each  of  them,  have  agreed  to  issue  fully  paid-up 
shares  to  a  promoter  by  way  of  promotion- 
money,  and  have  then  respectively  accepted 
from  the  promoter  a  sufficient  number  of  such 
fully  paid-up  shares  to  qualify  them  for  the 
office  of  director,  they  are  jointly  and  severally 
liable  to  the  company  for  the  par  value  of  the 
total  number  of  their  qualification  shares  de- 
rived from  such  source.  In  re  The  Carriage 
Co-operative  Supply  Association;  Roberts'  Case, 
53  Law  J.  Rep.  Chanc.  1154;  Law  Rep.  27 
Ch.  D.  322. 

13. — Misfeasance :  delay :  claim  where  no 
creditors] — The  position  of  a  liquidator  making 
a  claim  against  directors  under  section  165 
of  the  Companies  Act  for  misapplication  of 
moneys  in  improperly  paying  a  dividend  other- 
wise than  out  of  profits  is,  with  regard  to  the 
duty  of  promptitude,  the  same  as  that  of  an 
ordinary  claimant.  Where,  therefore,  the  liqui- 
dator in  a  winding-up  which  commenced  in  1876 
applied  in  1879  for  an  order  against  directors  to 
repay  a  dividend  declared  by  them  at  the  close 
of  1872  and  paid  soon  after,  the  application  was 
dismissed  as  a  stale  demand.  It  was  held  to  be 
also  a  material  fact  against  the  liquidator  that 
there  were  no  existing  unsatisfied  creditors  ex- 
cept one  who  had  as  a  shareholder  received  the 
dividend.  In  re  The  Mammoth  Copperopolis  of 
Utah,  50  Law  J.  Rep.  Chanc.  11. 

14. — Misfeasance  :  partnership  :  transfer  of 
shares  by  vendor  to  directors  :  subsequent  allot- 
ment of  shares  to  the  public] — Where  directors 
of  a  company  accept  a  bonus  with  the  full 
knowledge  and  consent  of  all  the  members  of 
the  company,  and  with  the  bona  fide  intention 
to  work  the  company  as  a  private  partnership 
and  admit  no  other  members,  such  transaction 
cannot  be  deemeda  misfeasance,  even  as  against 
shareholders  subsequently  admitted.   In  re  The 


British  Seamless  Paper  Box  Company  (IAm.) 
(App.),  50  Law  J.  Rep.  Chanc.  497  ;  Law  Rep. 
17  Ch.  D.  467. 

In  January,  1874,  an  agreement  was  entered 
into  between  the  three  owners  of  a  patent  and 
R.,  whereby  R.  was  to  assist  them  in  forming  a 
company  to  purchase  the  patent  for  32,0002., 
and  R.  was  to  receive  0,0001.  out  of  the  pur- 
chase-money in  paid-up  shares.  This  agree- 
ment was  not  registered.  In  March,  1875,  a 
company  was  incorporated  with  a  capital  of 
50,0002.,  in  shares  of  1002.,  to  adopt  and  carry 
into  effect  an  agreement,  dated  the  27th  of 
February,  1875,  and  made  between  the  three 
patentees  of  the  one  part,  and  a  trustee  for  the 
company  of  the  other  part,  for  the  sale  to  the 
company  of  the  patent  for  32,0002.  This  agree- 
ment was  registered.  The  company  was  incor- 
porated, and  adopted  the  agreement  of  the  27th 
of  February,  1875.  Eight  persons  signed  the 
memorandum  of  association  of  the  company, 
mamely,  the  three  patentees,  R.  and  three  other 
gentlemen,  and  the  solicitor  of  the  company,  all 
of  whom,  except  the  solicitor,  were  named  in 
the  articles  as  the  first  directors  of  the  com- 
pany. In  April,  1875,  the  assignment  of  the 
patent  to  the  company  was  executed,  and  there- 
upon the  directors  allotted  and  issued  320  fully 
paid-up  shares  to  the  patentees,  one  of  whom 
the  same  day  executed  the  following  transfers 
for  a  nominal  consideration :  Thirty -five  shares 
to  R.  in  part  payment  of  his  6,0002.,  and  fifteen 
shares  to  each  of  the  other  three  directors, 
partly  as  a  bonus  and  partly  in  payment  of 
moneys  advanced  by  them  respectively  to  de- 
velop the  patent.  The  above  transactions  were 
known  to  all  the  eight  members  of  the  company, 
and  it  was  at  first  intended  to  carry  on  business 
as  a  private  company  and  not  to  admit  any  of 
the  public,  and  the  eight  original  members  con- 
tinued to  be  the  only  members  of  the  company 
until  July,  1876,  when  the  directors,  finding 
that  more  funds  were  required  to  further  de- 
velop the  patent,  allotted  shares  to  five  persons 
who  applied  for  them  after  investigating  the 
position  and  affairs  of  the  company;  but  the 
agreement  of  1874,  and  the  above  transfers 
made  in  April,  1875,  were  not  disclosed  to  them. 
On  the  winding-up  of  the  company, — Held,  that 
R.  and  the  three  directors  could  not  be  made 
liable  under  the  165th  section  of  the  Companies 
Act,  1862,  to  repay  to  the  company  the  nominal 
value  of  the  shares  that  had  been  transferred  to 
them  as  above  mentioned.    Ibid. 

TJie  Society  of  Practical  Knowledge  v.  Abbott 
(2  Beav.  559)  distinguished.    Ibid. 

16. — Misfeasance:  payment  by  directors  to 
promoter  :  repayment :  set-off] — The  directors  of 
a  company  passed  a  resolution  to  pay  3,0002.  to 
P.,  who  was  one  of  the  promoters,  for  services 
rendered,  upon  a  verbal  understanding  that  he 
should  expend  4002.  in  advertisements  and  ad- 
vance the  residue  to  the  company  on  the  security 
of  debentures.  The  directors  accordingly  paid 
P.  the  money,  and  he  spent  4002.  as  arranged, 
and  advanced  the  remaining  2,6002.  to  the  com- 
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pany  as  debentures,  which  he  divided  between 
himself  and  certain  of  the  directors.  The  com- 
pany was  afterwards  wound  up  : — Held  (affirm- 
ing the  decision  of  Hall,  V.C.),  that  the  directors 
were  jointly  and  severally  liable  to  repay  the 
2.600Z.  to  the  company;  that  the  advance  of 
the  money  to  the  company  on  debentures  was 
not  a  repayment  to  the  company,  and  that  it 
made  no  difference  whether  the  arrangement  to 
invest  the  money  in  debentures  under  which  it 
was  originally  paid  to  P.  was  binding  or  not. 
At  the  time  of  the  winding-up  the  company  was 
indebted  to  one  of  the  directors  who  were  thus 
held  liable  for  money  advanced  for  expenses  : — 
Held,  that  he  could  not  set  off  the  debt  against 
his  liability  for  the  misappropriation  of  the  com- 
pany's money.  Coventry  and  Dixon's  Case 
(Law  Rep.  14  Gh.  D.  660)  commented  on.  In  re 
The  Anglo-French  Co-operative  Society;  ex 
parte  Petty,  Law  Hep.  21  Gh.  D.  492. 

16. — Payment  of  dividends  out  of  capital]— 
On  a  summons  under  the  165th  section  of  the 
Companies  Act,  1862,  by  the  liquidator,  asking 
that  the  directors  of  the  company  might  be 
declared  jointly  and  severally  liable  to  repay 
the  amount  of  dividends  declared  and  paid  out 
of  capital  during  their  directorship, — Held,  that 
the  directors  had  committed  a  breach  of  trust, 
not  a  tort ;  that  the  claim  was  not  barred  by  the 
Statute  of  Limitations  as  to  dividends  declared 
and  paid  more  than  six  years  previously ;  and 
that  they  were  jointly  and  severally  liable  to 
repay  such  dividends,  with  interest  at  four  per 
cent.  Held  also,  that  the  directors  could  not 
set  off  debts  due  to  them  from  the  company 
against  their  liability  to  make  good  the  amount 
of  the  dividends.  In  re  The  Exchange  Banking 
Company  (Lim.)  (App.),  52  Law  J.  Rep.  Chano. 
217  ;  Law  Bep.  21  Ch.  D.  519  (nom.  FlitcrofVs 
Case). 

17. — Preference  share  capital  was  raised  for 
rebuilding  premises  destroyed  by  fire: — Held, 
that  dividends  paid  during  rebuilding  on  such 
shares  out  of  money  borrowed  for  the  purpose 
were  not  paid  out  of  "  clear  profits,"  and  directors 
were  ordered,  under  section  165  of  the  Com- 
panies Act,  1862,  to  make  good  the  consequent 
loss  of  assets.  In  re  The  Alexandra  Palace 
Company  (Lim.);  Goodson's  Case,  51  Law  J. 
Rep.  Chano.  655 ;  Law  Rep.  21  Ch.  D.  149. 

Where  dividends  on  shares  had  been  wrong- 
fully paid  out  of  money  borrowed  for  the  pur- 
pose, the  measure  of  the  liability  of  the  directors 
was  held  to  be  the  consequent  diminution  of  the 
dividends  on  the  proofs  of  creditors  other  than 
the  lenders.    Ibid. 

Four  half-yearly  dividends  were  paid  down  to 
June,  1875,  out  of  capital  by  a  company  that 
was  ordered  to  be  wound  up  in  October,  1876. 
The  directors  were  made  liable  to  recoup  under 
a  summons  taken  out  in  February,  1880.    Ibid. 

In  re  The  Mammoth  Copperopolis  of  Utah 
Company  (50  Law  J.  Rep.  Chanc.  11)  and 
Stringer's  Case  (38  Law  J.  Rep.  Chanc.  698; 
Law  Rep.  4  Chano.  475)  distinguished.    Ibid. 

18.—: Payment  of  dividends  out   of  capital: 
Digest,  1881-1885. 


fraud :  innocent  director]— ha  innocent  director 
of  a  company  is  not  liable  for  the  fraud  of  his 
co-directors  in  issuing  to  the  shareholders  false 
and  fraudulent  reports  and  balance-sheets,  if  the 
books  and  accounts  have  been  kept  and  audited 
by  duly  appointed  and  responsible  officers,  and 
he  has  no  ground  for  suspecting  fraud.  Con- 
sequently, if  such  a  director  has  received,  to- 
gether with  the  other  shareholders,  dividends 
declared  and  paid  in  pursuance  of  such  reports 
and  balance-sheets,  such  dividends  having  been, 
in  fact,  payments  out  of  capital,  he  cannot  be 
called  upon,  under  section  165  of  the  Companies 
Act,  1862,  to  repay  the  dividends  so  paid,  nor 
even  the  dividends  received  by  himself.  A 
director  is  not  bound  to  examine  entries  in  any 
of  the  company's  books ;  nor  is  the  doctrine 
of  constructive  notice  to  be  so  extended  as  to 
impute  to  him  a  knowledge  of  the  contents  of  the 
books.  The  articles  of  association  of  a  company 
vested  in  D.,  the  vendor  to  the  company  and 
its  chairman,  the  "supreme  control"  of  its 
management  and  business ;  also  power,  "  to  the 
exclusion  of  general  meetings  and  the  board," 
to  determine  the  amount  of  dividend,  and, 
generally,  power  to  exercise  any  of  the  authori- 
ties thereby  conferred  on  the  general  meetings 
and  boards  of  directors,  and  in  doing  so  to 
"supersede  the  authority  of  general  meetings 
and  boards."  The  articles  then,  "  subject  and 
without  prejudice  to  the  authorities  thereby 
given  to "  D.,  vested  the  general  conduct'  and 
management  of  the  business  of  the  company  in 
the  board  of  directors,  and  required  them  to 
keep  and  render  proper  accounts,  reports,  and 
balance-sheets.  The  articles  also  prohibited  the 
payment  of  dividends  except  out  of  profits.  The 
company  had  a  regular  book-keeper  and  duly 
appointed  auditors.  During  a  period  of  four 
years  printed  annual  reports,  with  balance-sheets 
annexed,  were  issued  to  the  shareholders  pur- 
porting to  shew  profits  each  year  available  for 
a  fifteen  per  cent,  dividend,  which  was  declared 
and  paid  accordingly.  Each  report  was  headed 
with  the  names  of  the  four  directors  of  the  com- 
pany, including  D.,  the  chairman,  and  ended  with 
the  words,  "By  order  of  the  directors — D., 
chairman,"  the  balance-sheets  being  signed  as 
approved  by  the  auditors.  C.  was  one  of  the 
directors  named  at  the  head  of  the  reports,  but 
he  never  attended  any  of  the  board  meetings  or 
took  any  actual  part  in  the  preparation  or  issue 
of  the  reports  and  balance-sheets,  and  during 
the  four  years  he  only  occasionally  attended  the 
company's  general  meetings,  at  one  of  which,  at 
D.'s  request,  he  formally  moved  the  resolution 
declaring  the  fifteen  per  cent,  dividend  for  that 
year.  On  the  company  being  subsequently  ordered 
to  be  wound  up,  it  was  found  that  the  dividends 
for  the  four  years  had  been  paid  out  of  capital 
and  not  out  of  profits,  and  that  in  order  to  shew 
profits  available  for  the  fifteen  per  cent,  dividend, 
the  accounts  had  been  fraudulently  manipulated 
by  D.  and  the  book-keeper,  though  without  the 
knowledge  of  C,  who  had  no  grounds  for  sus- 
pecting misoonduot  on  the  part  of  any  of  the 

T 


138 


COMPANY,  Dimtor,  formation. 


officers  of  the  company.  A  summonB  having 
been  taken  out  under  section  165  of  the  Com- 
panies Act,  1862,  by  certain  creditors  of  the 
company  to  compel  C.  to  repay  the  amount  of 
dividends  bo  paid  out  of  capital: — Held,  that 
C.  was  not  personally  responsible  for  the 
fraudulent  reports  and  balance-sheets  and  the 
dividends  paid  under  them,  the  words  "By 
order  of  the  directors  "  at  the  foot  of  the  reports 
not  being  alone  sufficient  to  fix  him  with  in- 
dividual liability;  and  that— having  regard  to 
the  powers  by  the  articles  vested  in  D.,  and  to 
the  fact  that  the  books  had  been  kept  and 
audited  by  duly  authorised  officers,  and  that  C. 
had  had  no  reason  to  suspect  any  misconduct — 
C.  had  not  been  guilty  of  such  negligence  or 
abnegation  of  duty  as  to  render  himself  liable 
to  repay  the  whole  amount  of  capital  paid  away 
as  dividends  to  himself  and  the  other  share- 
holders, nor  even  the  amount  received  by  him- 
self alone  as  a  shareholder,  nor  the  single 
dividend  for  which  he  had  formally  moved  the 
resolution.  In  re  Denham  &  Co,,  Law  Rep. 
25  Ch.  D.  752. 
Allotment  of  shares  to  director  when  complete. 

See  infra,  Shares,  2,  5. 
Borrowing  in  exoess  of  authority.    See  Build- 
ing Society,  9, 10. 
Mistake :  director  not  liable  for  honest  mistake 
as  to  extent  of  powers.     See  infra,  Memoran- 
dum, 5. 

Qualification, 

19,—Shares:  reasonable  time  for  taking: 
winding-up :  contributory] — A  limited  company 
was  incorporated  on  the  17th  of  June,  1879, 
with  articles  of  association  which  provided, 
amongst  other  things,  that  B.  and  H.  and  others 
should  be  the  first  directors,  that  the  qualifica- 
tion of  a  director  should  be  the  holding  of  fifty 
shares  in  the  company,  and  that  the  office  of 
director  should  be  vacated  if  he  ceased  to  hold 
his  qualifying  number  of  shares.  B.  and  H. 
each  signed  the  memorandum  of  association  for 
one  share,  and  also  signed  the  articles  of  asso- 
ciation. B.  attended  two  meetings  of  directors. 
On  the  17th  of  September,  1879,  he  sent  in  his 
resignation,  which  was  accepted  at  a  meeting  of 
the  directors  on  the  2nd  of  October,  1879,  an 
entry  being  made  on  the  minutes  to  that  effect. 
H.  remained  and  acted  as  director  until  Novem- 
ber, 1879,  when  a  resolution  was  passed  for  the 
voluntary  winding-up  of  the  company.  In 
January,  1880,  an  order  was  made  for  the  com- 
pulsory winding-up  of  the  company.  Neither 
B.  nor  H.  applied  for  any  shareB,  and  no  shares, 
except  those  for  which  they  signed  the  memor- 
andum, were  allotted  to  either  of  them,  or  were 
treated  in  the  books  of  the  company  as  belong- 
ing to  them.  The  company  never  had  carried 
on  business,  and  no  shares  were  allotted  to  the 
public.  An  application  by  the  liquidator  to 
have  B.  and  H.  placed  on  the  register  for  their 
qualification  shares  was  refused  by  Kay,  J.  The 
liquidator  appealed.  Their  Lordships,  without 
expressing  any  opinion   whether   the  contract 


entered  into  by  B.  and  H.  to  obtain  a  qualifica- 
tion amounted  to  an  agreement  to  take  shares 
within  the  meaning  of  the  23rd  section  of  the 
Companies  Act,  1865,  on  which  point  there  was 
a  difference  of  opinion  between  them, — Held, 
that  the  contract  of  a  director  under  the  articles 
to  take  shares  necessary  for  qualification,  what- 
ever its  effect  was  with  regard  to  section  23,  must 
be  to  do  so  within  a  reasonable  time,  and  that, 
under  the  circumstances  of  this  case,  a  reason- 
able time  for  completing  the  contract  had  not 
elapsed  before  the  company  was  wound  up,  and 
that  neither  B.  nor  H.  ought  to  be  put  on  the 
list  of  contributories  except  for  the  shares  for 
which  they  signed  the  memorandum.  In  re 
The  Columbia  Chemical  Factory  Manure  and 
Phosphate  Works  Company  (Lim.) ;  Sir  W, 
BreWs  Case ;  Hewitt's  Case  (App.),  53  Law  J. 
Bep.  Chano.  343  ;  Law  Rep.  25  Ch.  D.  283. 
Decision  of  Kay,  J.,  affirmed.    Ibid. 

And  see  infra,  Shares,  2. 

Removal. 

20. — Power  of  general  meeting :  alteration  of 
articles  :  costs]  — A  joint-stock  company  whose 
directors  are  appointed  for  a  definite  period  has 
no  inherent  power  to  remove  them  before  the 
expiration  of  that  period.  If  the  articles  of  as- 
sociation of  a  company  contain  no  power  to  re- 
move directors  before  the  expiration  of  their 
period  of  office,  but  authorise  the  shareholders 
by  special  resolution  to  alter  any  of  the  articles, 
there  must  be  a  separate  resolution  altering  the 
articles  so  as  to  give  power  to  remove  directors 
before  a  resolution  can  be  passed  to  remove  any 
of  them.  Certain  shareholders  who  were  ap- 
pointed directors  by  a  general  meeting  in  the 
place  of  the  existing  directors  brought  an  action 
in  the  name  of  the  company  against  the  existing 
directors  to  restrain  them  from  acting.  The 
Court  held  that  the  new  directors  were  not  duly 
appointed,  and  refused  the  relief  prayed,  with 
costs ;  but  inasmuch  as  the  plaintiffs  substantially 
represented  the  wishes  of  the  majority  of  the 
shareholders,  although  technically  they  had  no 
right  to  use  the  name  of  the  company,  the  Court 
allowed  the  costs  to  be  paid  out  of  the  com- 
pany's assets.  The  Imperial  Hydropathic  Hotel 
Company,  Blackpool,  v.  Hampson,  Law  Rep. 
23  Ch.  D.  1. 

Dividends.    See  infra,  Shares,  9-11. 

Fees :  priority  of  debts.  See  infra,  Winding-up,  54. 

Payment  of,  out  of  capital.    See  supra,  Director, 
16, 17 ;  infra,  Shares,  9. 

foreign  Company. 
See  infra,  Shares,  14 ;  Winding-up,  38. 

Formation. 

Costs :  liability  for :  privity  of  contract :  no- 
vation] — P.,  a  solicitor  employed  by  M.  in  the 
formation  of  a  company  formed  to  purchase  and 
carry  on  M.'s  business,  incurred  costs  and  made 
certain  disbursements  in  such  formation.    One 
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of  the  articles  of  association  of  the  company 
provided  that  the  directors  should  pay  all  "  the 
costs  incidental  to  the  formation  of  the  com- 
pany." An  agreement  between  M.  and  the 
company  was  approved  and  settled,  one  clause 
of  which  provided  that  all  preliminary  costs  and 
expenses  of  and  incidental  to  the  company 
should  be  considered  as  incurred  and  paid  or 
payable  by  the  company.  The  agreement  was 
not  executed,  but  the  company  entered  into 
possession  of  the  property  agreed  to  be  pur- 
chased. On  the  winding-up  of  the  company  P. 
sent  in  a  claim  for  his  costs  and  disbursements. 
The  Taxing  Master  disallowed  ail  the  items 
prior  to  the  date  of  the  registration  of  the  com- 
pany : — Held  (affirming  Bacon,  Y.G.),  that  the 
certificate  was  right,  and  that  the  solicitor  could 
not  claim  payment  of  the  costs  ;  the  articles  of 
association  gave  him  no  privity  of  contract ;  and 
the  fact  that  the  company  had  had  the  benefit 
of  his  services  was  immaterial,  as  those  services 
had  been  rendered  on  the  retainer  of  M.  Held 
also,  on  an  examination  of  the  minutes  of  the 
meeting  of  the  company  and  of  the  resolutions 
which  were  passed,  that  there  was  no  evidence 
of  novation.  In  re  The  Rotherham  Alum  and 
Chemical  Company  (App.),  53  Law  J.  Rep.  Chanc. 
290 ;  Law  Rep.  25  Ch.  D.  103. 

In  re  The  Hereford  and  South  Wales  Waggon 
and  Engineering  Company  (45  Law  J.  Rep. 
Chanc.  461 ;  Law  Rep.  2  Ch.  D.  621)  commented 
upon.    Ibid. 

"Formation  expenses,"  what  are.     See  infra, 
Prospectus,  7. 

Illegal  Association. 

See  infra,  Registration,  1-8. 

Meetings. 

1. — Majority:  powers  of] — The  test  whether 
a  majority  can  bind  the  minority  in  voting  the 
company's  money,  must  be  whether  the  proposed 
payment  is  reasonably  incidental  to  and  within 
the  scope  of  carrying  on  the  business  of  the 
company  for  the  company's  benefit.  Hutton  v. 
TJie  West  Cork  Railway  Company  (App.),  52  Law 
J.  Rep.  Chanc.  689 ;  Law  Rep.  23  Ch.D.  654. 

2. — Special  resolution :  "  interval  of  not  less 
than  fourteen  days  "] — The  interval  of  not  less 
than  fourteen  days  required  by  the  Companies 
Act,  1862,  section  51,  to  elapse  between  the  holding 
of  an  extraordinary  general  meeting  passing  a 
special  resolution  and  the  general  meeting  con- 
firming such  resolution  must  be  reckoned  exclu- 
sively of  the  days  of  the  holding  of  the  two  meet- 
ings. In  re  The  Railway  Sleepers  Supply  Com- 
pany, 54  Law  J.  Rep.  Chanc.  720 ;  Law  Rep. 
29  Ch.  D.  204. 

3. — Voting:  poll:  mode  of  taking] — The 
articles  of  a  company  provided  that  if  a  poll  were 
demanded  it  should  be  taken  in  such  manner  as 
the  chairman  should  direct : — Held,  that  on  a 
poll  being  demanded,  the  chairman  had  power 
to  direct  it  to  be  taken  there  and  then  without 
any  adjournment  of  the  meeting.     In  re  The 


Chillington  Iron  Company,  54  Law  J.  Rep. 
Chanc.  624 ;  Law  Rep.  29  Ch.  D.  159. 

T/wj  Queen  v.  D'Oyley  (12  Ad.  A  E.  139)  fol- 
lowed. Dicta  of  Jessel,  M.R.,  and  Brett,  L.J.,  in 
In  re  The  Horbury  Bridge  Coal  Company  (48 
Law  J.  Rep.  Chanc.  341 ;  Law  Rep.  11  Ch.  D. 
109,  114)  dissented  from.    Ibid. 

4. — Voting:  proxies:  general  meeting] — By 
the  65th  of  the  articles  of  association  of  a  steam- 
ship company,  it  was  provided  that  votes  might 
be  given  personally  or  by  proxy.  Article  66  pro- 
vided that  the  instrument  appointing  a  proxy 
should  be  in  writing  under  the  hand  of  the  ap- 
pointor, and  should  be  attested  by  one  or  more 
witness  or  witnesses,  and  that  no  person  should 
be  appointed  a  proxy  who  was  not  a  member  of 
the  company.  Article  68  gave  a  form  of  proxy 
containing  an  attestation  clause.  By  a  special 
resolution  artiole  68  was  repealed,  and  a  new 
form  given  without  an  attestation  clause,  but  the 
resolution  did  not  purport  to  repeal  article  66  : — 
Held,  by  Chitty,  J.,  and  by  the  Court  of  Appeal, 
that  as  the  special  resolution  did  not  purport  to 
affect  article  66,  the  provision  requiring  the  sig- 
nature to  be  attested  remained  in  force,  and  that 
it  was  not  merely  directory,  but  that  attestation 
was  essential  to  the  validity  of  a  proxy,  and  that 
unattested  proxies  must  be  rejected.  Harben  v. 
Phillips  (App),  Law  Rep.  23  Ch.  D.  14. 

Chairman :  powers  of.  See  supra,  Director,  2 ; 
infra,  Winding-up,  80. 

Requisition  by  shareholders  to  directors  to  call 
meeting :  notice  so  drawn  as  to  justify  resolu- 
tions ultra  vires :  directors  not  justified  in 
preventing  holding  of  meeting.  See  Railway 
Company,  11. 

Memorandum  and  Articles  of  Association. 

Alteration. 

1. — Alteration  of  articles  and  instruction  to 
directors  to  act :  one  resolution] — The  directors 
of  a  company,  by  whose  articles  of  association 
the  directors  were  prohibited  from  investing  or 
expending  any  money  of  the  company  in  the 
purchase  of  shares  of  the  company,  gave  notice 
to  the  shareholders  of  an  extraordinary  general 
meeting  at  which  a  special  resolution  was  to  be 
proposed  that,  "  notwithstanding  anything  con- 
tained in  the  articles  of  association,"  the  direc- 
tors should  be  authorised,  and  thereby  directed, 
to  do  what  was  equivalent  to  expending  money 
of  the  company  in  the  purchase  of  fully  paid  up 
vendor's  shares  in  the  company ;  and  the  direc- 
tors at  the  same  time  issued  a  circular  to  the 
shareholders  recommending  the  adoption  of  the 
resolution.  The  resolution  was  carried  at  the 
meeting,  and  was  afterwards  duly  confirmed  at 
another  extraordinary  general  meeting : — Held, 
that  the  notice  was  a  sufficient  intimation  to  the 
shareholders  of  what  it  was  proposed  to  do,  and 
that  the  resolution  was  valid  and  operative,  as 
being  in  effect  a  rescission  of  the  prohibitive 
artiole  so  far  as  necessary,  and  an  instruction  to 
the  directors  to  carry  out  the  proposed  soheme 
by  virtue  of  their  new  powers.    Taylor  v.  The 
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Pilsen,  Joel,  and  General  Electric  Light  Company 
(Lint),  53  Law  J.  Rep.  Chanc.  856 ;  Law  Rep. 
27  Ch.  D.  268. 

The  Imperial  Hydropathic  Hotel  Company  v. 
Hampson  (supra,  Director,  20)  distinguished. 
Ibid. 

2. —  Preference  and  ordinary  shareholders: 
alteration  of  rights  of  shareholders] — By  the 
memorandum  of  association  of  a  company  the 
rights  of  the  preference  and  ordinary  shareholders 
in  respect  of  dividends  were  expressly  denned. 
By  special  resolutions  passed  in  1872  it  was  re- 
solved that  the  application  of  the  revenue  as  be- 
tween the  preference  and  ordinary  shareholders 
should  be  altered  in  a  manner  beneficial  to  the 
preference  shareholders.  These  resolutions  were 
acted  on  for  more  than  ten  years  without  any 
objection  being  raised  on  the  part  of  any  share- 
holder. Subsequently  other  special  resolutions 
were  passed  restoring  the  original  appropriation 
of  the  revenue  prescribed  by  the  memorandum 
of  association : — Held,  that  even  if  the  resolutions 
passed  in  1872  had  been  ratified  by  all  the  share- 
holders (as  to  which  there  was  no  evidence),  yet 
the  resolutions  altered  a  condition  contained  in 
the  memorandum  within  the  meaning  of  section 
12  of  the  Companies  Act,  1862,  and  were  there* 
fore  invalid,  and  that  the  net  revenue  ought  to 
be  applied  in  the  manner  prescribed  by  the 
memorandum  of  association.  Ashbury  v.  Watson 
(App.),  54  Law  J.  Bep.  Chanc.  985 ;  Law  Bep. 
80  Ch.  D.  376. 

Quaere,  whether  a  transferee  of  shares  is  bound 
by  acquiescence  on  the  part  of  the  transferor. 
Ibid. 

Construction. 

8. — Capital:  division  of :  variation  of  memo- 
randum by  articles] — A  company  was  formed  for 
the  purpose  of  acquiring,  cultivating,  and  farm- 
ing land  in  Ireland,  with  a  nominal  capital,  as 
stated  in  the  memorandum,  of  1,050,000/.,  di- 
vided into  140,000  A  shares  of  51.  each,  and  3,500 
B  Bhares  of  1002.  each.  By  one  of  the  articles 
of  association  it  was  provided  that  the  capital 
produced  by  the  issue  of  the  B  shares  should  be 
paid  to  trustees  to  invest  and  apply  the  income 
and  the  proceeds  of  sale  of  capital,  if  necessary, 
in  paying  the  holders  of  the  A  shares  a  preferen- 
tial cumulative  dividend  of  five  per  cent. — the 
balance  of  the  income,  after  replacing  any  capital 
sold,  to  be  paid  to  the  B  shareholders ;  and  in 
the  event  of  a  winding-up  (subject  to  liability  for 
the  company's  debts),  both  capital  and  income 
of  the  trust  fund  were  to  be  distributed  among 
the  B  shareholders  rateably  and  exclusively — 
and  it  was  provided  that  the  trust  fund  and  in- 
come should  in  no  event  be  used  as  working 
capital.  There  was  no  suggestion  of  any  con- 
cealment or  mala  fides : — Held  (affirming  the  de- 
cision of  Chitty,  J.),  that  the  article  of  association 
was  ultra  vires,  as  being  a  contradiction  of  the 
memorandum  of  association  in  one  of  the  matters 
(capital)  required  to  be  stated  in  the  memoran- 
dum, and  that  the  article  oould  not  be  allowed 
to  vary  or  add  to  the  memorandum ;  that  the 


proposed  application  of  the  B  capital  was  a  mis- 
application of  part  of  the  capital,  to  which  the 
creditors  would  have  to  look,  for  an  object  not 
being  one  of  those  stated  in  the  memorandum, 
and  oould  not  be  said  to  be  conducive  to  the 
business  of  the  company  within  the  meaning  of 
the  usual  clause  to  that  effect  stated  in  the 
memorandum.  Guinness  v.  The  Land  Corpora- 
tion of  Ireland  (Lim.)  (App.),  52  Law  J.  Bep. 
Chanc.  177 ;  Law  Bep.  22  Ch.  D.  349. 

It  is  only  as  regards  matters  affecting  share- 
holders inter  se,  and  whioh  are  not  required  by 
the  Act  to  be  stated  in  the  memorandum,  that 
the  articles  can  be  read  as  a  contemporaneous 
document  with  the  memorandum  for  the  purpose 
of  adding  to  the  memorandum.    Ibid. 

4. — General  words]  —  General  words  in  a 
memorandum  of  association  were  held  to  be  an- 
cillary only  to  the  primary  object.  In  re  The 
German  Date  Coffee  Company,  51  Law  J.  Bep. 
Chanc.  564 ;  Law  Bep.  20  Ch.  D.  169. 

5, — Partnership  whether  constituted:  ultra 
vires  acts] — The  memorandum  of  association  of 
a  limited  company  embraced  in  its  objects  "  the 
carrying  on  for  profit  or  gain  the  trades  or  busi- 
nesses of  discounters  and  lenders  of  money, .... 
the  advancing  and  lending  of  money  on  real, 
personal,  or  mixed  securities, ....  on  stocks  and 
shares  of  ... .  joint-stock  companies,  corpora- 
tions, associations,  and  other  undertakings  of 
whatever  nature  or  description,  on  ships,  goods, 
merchandise,  materials,  produce,  works,  plant, 
chattels, ....  and  on  any  other  property  of  what- 
ever kind  and  description, ....  the  making  of 
purchases,  investments,  sales,  or  any  other  deal- 
ings of  or  in  any  of  the  above-named  articles  or 
securities, ....  the  carrying  on  of  any  business, 
work,  or  operation,  and  carrying  out  of  any  con- 
tracts, execution  of  any  works,  or  performance 
of  any  agreements  on,  or  in  respect  of,  or  in  re- 
ference to  which  any  moneys  of  the  company 
may  have  been  advanced  or  agreed  to  be  ad- 
vanced, and  the  entering  into  and  carrying  on 
of  any  monetary  or  financial  arrangements  and 
operations,  and  the  doing  of  all  matters  and 
things  which  may  appear  to  the  company  to  be 
incident  or  conducive  to  the  objects  aforesaid." 
In  1863  the  plaintiff  company,  B.,  and  the  firm 
of  E.  &  L.,  entered  into  a  tripartite  agreement  to 
purchase  on  joint  account  the  Alexandra  Park 
Estate,  E.  &  L.  agreeing  to  finish  the  palace, 
grounds,  racecourse,  and  stand  for  200,000?.,  and 
the  company  undertaking  to  float  a  subsidiary 
company  for  the  purchase  of  the  property.  Sub- 
sidiary companies  were  incorporated;  but  the 
shares  not  being  taken  up  by  the  public,  the 
plaintiff  company,  B.,  and  K.  &  L.,  and,  after  the 
retirement  of  B.  in  1871,  the  plaintiff  company 
and  E.  &  L.,  advanced  the  necessary  moneys 
equally,  and  completed  the  palace.  The  palace 
and  the  subsidiary  companies  proved  failures, 
and  the  plaintiff  company  lost  large  sums.  In 
an  action  to  make  the  directors  and  E.  &  L. 
liable  to  the  company, — Held,  that  the  agree- 
ment of  1863  did  not  constitute  a  partnership, 
and  that  the  transactions  were  not  ultra  vires. 
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Held  also,  that  if  they  were,  still  the  directors 
could  not  be  made  liable  for  an  honest  mistake 
as  to  the  extent  of  their  powers.  Held  also,  that, 
under  the  circumstances,  the  action  was  barred 
by  acquiescence  and  ratification.  The  London 
Financial  Association  v.  Kelk,  53  Law  J.  Rep. 
Chanc.  1025 ;  Law  Rep.  26  Ch.  D.  107. 

Board  of  directors  to  be  appointed  by  subscribers : 
appointment  of  quorum  :  qualification :  casual 
vacancy.    See  infra,  Shares,  2. 

Misfeasance. 
By  directors.    See  supra,  Director,  11-18. 

Mortgages. 
See  supra,  Debentures,  Bonds,  and  Mortgages. 

Name. 

Similarity  of  name :  right  of  company  to  injunc- 
tion.   See  Name,  1,  2. 

Officer. 

1. — Auditors*  power  to  employ  accountants  : 
employment  by  one  of  co-auditors] — One  of  co- 
auditors  of  a  company  incorporated  by  a  special 
Act  employed  an  accountant  to  assist  in  auditing 
accounts  of  the  company,  and  sought  to  recover 
from  the  company,  under  the  Companies'  Clauses 
Consolidation  Act,  1845  (8  Vict.  c.  16),  s.  108, 
the  expense  of  so  doing: — Held,  that  he  was 
entitled  to  recover,  notwithstanding  the  non- 
concurrence  of  his  co-auditor.  Steele  v.  The 
Sutton  Gas  Company,  53  Law  J.  Rep.  Q.B.  207 ; 
Law  Bep.  12  Q.B.  D.  68. 

2. — Secretary :  fraud :  liability  of  company 
on  forged  certificate  of  registry  of  shares] — G. 
having,  through  plaintiff  as  his  broker,  pur- 
chased 200  shares  in  the  defendant  company, 
had  a  transfer  and  apparently  regularly  issued 
certificates  sent  to  him  in  ordinary  course.  The 
transfer  and  certificates  were  lodged  at  the  com- 
pany's office  with  a  request  for  registration,  and 
what  purported  to  be  a  certificate  that  G.  was 
the  registered  proprietor  of  200  shares  was 
issued  to  him,  signed  by  one  director  and  the 
secretary,  and  bearing  the  seal  of  the  company. 
The  form  of  this  certificate  was  in  accordance 
with  the  company's  deed  and  resolutions,  but, 
in  fact,  the  name  of  the  director  was  forged  by 
the  secretary.  Subsequently  G.  deposited  the 
certificate,  as  security  for  advances,  with  the 
plaintiff,  who  gave  the  company  notice  of  such 
deposit,  neither  G.  nor  the  plaintiff  having  any 
knowledge  or  ground  for  suspicion  that  the  cer- 
tificate was  not  genuine.  On  Case  stated  raising 
the  question  whether  the  plaintiff  had  a  good 
title  to  the  shares  as  against  the  company,— 
Held,  that  he  had  :  the  company  were  liable  for 
the  fraud  of  their  agent  perpetrated  in  the 
ordinary  course  of  his  employment,  and  they 
had  here  placed  the  secretary  in  a  position  to 
warrant  the  genuineness  of  the  signature  and 
the  seal.  Shaw  v.  The  Port  Philip  Colonial 
Gold  Mining  Company  (Lim.),  53  Law  J.  Bep. 
Q.B.  369 ;  Law  Bep.  13  Q.B.  D.  103. 


Dismissal :  compensation  to  dismissed  officers, 
payment  of,  when  justifiable.  See  supra, 
Director,  6. 

Prosecution  of,  by  liquidator :  discretion  of  Court. 
See  infra,  Winding-up,  28. 

Secretary :  fraud :   liability  of  company.    See 
infra,  Shares,  7. 

Solicitor  not  officer  within  section  165.  See  infra, 
Solicitor,  2. 

Promoter. 

1. — Agreement  by  promoters :  ratification  by 
company :  contract  to  pay  money  to  third  party] 
— Agreement  by  A.  and  B.  with  C,  on  behalf  of 
a  projected  company,  that  A.  and  B.  should  6ell 
and  the  company  buy  a  certain  business,  and 
that  sixty  guineas  should  be  paid  to  J.  &  P., 
solicitors,  for  their  expenses  and  charges  in  re- 
gistering the  company.  This  agreement  was 
adopted  by  the  memorandum  of  association  and 
subsequently  ratified  by  the  directors.  In  the 
winding-up  of  the  company,  J.  &  P.  claimed  to 
prove  for  the  sixty  guineas: — Held  (affirming 
the  decision  of  Little,  V.C.),  that  as  the  contract 
between  A.  and  B.  and  C.  was  entered  into 
before  the  company  was  in  existence,  it  could 
not  by  mere  ratification  be  made  binding  on  the 
company,  and  that  a  contract  between  A.  and  B. 
and  the  company,  to  which  J.  &  P.  were  in  no 
way  parties,  that  the  company  should  pay  money 
to  J.  &  P.,  would  not  entitle  J.  &  P.  to  proceed 
against  the  company,  and  that  the  claim  must 
therefore  be  disallowed.  In  re  The  Empress 
Engineering  Company  (App.),  Law  Bep.  16  Ch. 
D.  125. 

Gregory  v.  Williams  (3  Mer.  582)  explained. 
Ibid. 

2. — Secret  profit:  bankruptcy:  discharge: 
proof] — The  vendors  to  a  company  agreed  to 
give  a  secret  profit  to  G.,  a  financial  agent  and 
promoter  of  the  company,  and  G.  received  such 
profit  out  of  the  purchase-money  payable  to 
the  vendors  without  the  knowledge  of  the  com- 
pany. The  company  brought  an  action  against 
G.  to  compel  him  to  account  for  the  amount  of 
the  secret  profit,  and  upon  certain  issues  which 
were  directed  to  be  tried,  the  Court  found  that 
G.  was  a  promoter  of  the  company,  and  that  a 
large  sum  was  due  from  him  under  the  undis- 
closed agreement  with  the  vendors.  G.'s  credi- 
tors subsequently  passed  a  resolution  under  the 
Bankruptcy  Act,  1869,  for  the  liquidation  of  his 
affairs  by  arrangement,  a  trustee  wa's  appointed, 
and  G.  was  granted  his  discharge.  On  motion 
for  judgment  on  the  result  of  the  issues, — Held, 
that  the  company  were  to  be  at  liberty  to  go  in 
and  prove  in  G.'s  liquidation  as  creditors  for  the 
sum  found  due  from  him,  such  sum  being  a 
demand  arising  by  reason  of  a  contract,  and 
not  in  the  nature  of  unliquidated  damages,  and 
therefore  provable  notwithstanding  section  31  of 
the  Bankruptcy  Act,  1869.  Held  also,  that  the 
sum  found  due  from  G.  was  a  debt  "  incurred  by 
means  of  fraud  or  breach  of  trust  "  within  the 
meaning  of  section  49  of  the  same  Act,  and 
that  G.  was  not  released  therefrom  by  his  dis- 
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charge,  and  he  was  therefore  ordered  personally 
to  pay  the  debt  to  the  oompany,  less  any  sum 
they  might  receive  under  his  liquidation.  The 
Emma  Silver  Mining  Company  v.  Grant,  50  Law 
J.  Rep.  Chanc.  449  ;  Law  Rep.  17  Ch.  D.  122. 

3. — Solicitor  not  promoter] — A  solicitor  acting 
for  a  oompany  in  its  early  stages  is  not  to  be 
treated  as  a  promoter  of  the  company.  In  re 
The  Great  Wheal  Polgooth  Company  (Lim.),  53 
Law  J.  Rep.  Chanc.  42. 

Directors  accepting  fully  paid-up  shares  from  pro- 
moter :  liability  of.    See  supra,  Director,  12. 

"Promotion  money":   meaning  of  term.    See 
infra,  Prospectus,  7. 

Prospectus. 

1. — False  statement,  what  is] — A  statement  in 
a  prospectus  that  a  principal  sum  is  payable  by 
instalments,  omitting  any  mention  of  the  in- 
terest payable  on  these  instalments,  is  not  a 
material  misstatement.  Smith  v.  Cfiadwick 
(App.),  51  Law  J.  Rep.  Chanc.  597 ;  Law  Rep. 
20  Ch.  D.  27. 

The  plaintiff  took  shares  in  a  company  on 
the  faith  of  a  prospectus  of  the  oompany  and  a 
letter  issued  and  sent  by  the  defendants  to  him. 
Some  days  afterwards  the  defendants  sent  a 
circular,  issued  by  them,  written  by  one  of  their 
firm,  containing  statements  respecting  the  com- 
pany similar  to  those  in  the  prospectus  and 
letter.    The  plaintiff  did  not  receive  it  till  after 
his  application  for  shares:— Held,  that  the  cir- 
cular could  not  be  looked  at  as  a  contempora- 
neous document,  or  used  for  the  purpose  of  in- 
terpreting the  language  of  the  prospectus.    Ibid. 
2. — False  and  fraudulent  statements] — The 
prospectus  of  a  company  (formed  for  working  a 
French  patent)  contained  the  following  passage : 
"From    the    success  attending    the    company 
formed  for  the  working  of  H.'s  English  patent, 
when  a  duty  of  2d.  per  lb.  is  payable,  and  the  coffee 
sold  at  Is.  per  lb.,  the  directors  feel  justified  in 
stating  they  confidently  believe  the  profits  of 
this  company  will  be  more  than  sufficient  to 
pay  dividends  of  at  least  50  per  cent,  on  the 
nominal  capital,  and  will  exceed  those  of  the 
company  working  the  English  patent,  which, 
having  only  been  formed  a  little  over  twelve 
months,  has  entered  into  a  contract  which  will 
yield  the  return  by  way  of  annual  dividends  of 
a  sum  equal  to  the  whole  paid-up  capital  of  the 
company  of  34,000Z."  : — Held,  that  this  passage, 
though  expressing  the  strongest  confidence  that 
the  company  referred  to  would  be   successful 
and  would  make  large  profits  by  the  sale  of  the 
article  to  be  manufactured,  could  not  fairly  be 
read  as  alleging  that  profits  in  a  commercial 
sense  had  actually  been  made  by  the  English 
company.     Bellairs  v.   Tucker,  Law  Rep.   13 
Q.B.  D.  562. 

3.—  The  directors  of  a  company  issued  a  pro- 
spectus inviting  subscriptions  for  debentures, 
and  stating  that  the  objects  of  the  issue  of  de- 
bentures were  to  complete  alterations  in  the 
buildings  of  the  company,  to  purchase  horses 


and  vans,  and  to  develop  the  trade  of  the  oom- 
pany. The  real  object  of  the  loan  was  to  enable 
the  directors  to  pay  off  pressing  liabilities.  The 
plaintiff  advanced  money  on  some  of  the  deben- 
tures under  the  erroneous  belief  that  the  pro- 
spectus afforded  a  charge  upon  the  property  of 
the  company,  and  stated  in  his  evidence  that  he 
would  not  have  advanced  his  money  but  for  such 
belief,  but  that  he  also  relied  upon  the  state- 
ments contained  in  the  prospectus.  The  com- 
pany became  insolvent: — Held  (affirming  the 
decree  of  Denman,  J.),  that  the  misstatement  of 
the  objects  for  which  the  debentures  were  issued 
was  a  material  misstatement  of  fact,  influencing 
the  conduct  of  the  plaintiff,  and  rendered  the 
directors  liable  to  an  action  for  deceit,  although 
the  plaintiff  was  also  influenced  by  his  own  mis- 
take. Edging  ton  v.  Fitzmaurice  (App.),  Law 
Rep.  29  Ch.  D.  459. 

4. — Fraud  m  prospectus :  winding-up  order] 
— Semble,  that  the  mere  fact  that  there  are 
fraudulent  misrepresentations  in  the  prospectus 
of  the  company  is  not  of  itself  sufficient  to 
induce  the  Court  to  make  a  winding-up  order ; 
because  on  the  misrepresentations  becoming 
known  a  majority  of  the  shareholders  may  in  ge- 
neral meeting  elect  to  waive  the  fraud  and  com- 
plete their  bargain  with  or  without  variation. 
In  re  The  Haven  Gold  Mining  Company  (App.),  51 
Law  J.  Rep.  Chanc.  242 ;  Law  Rep.  20  Ch.  D.  169. 
5. — Misrepresentation :  change  of  directors  : 
repudiation] — A.  applied  for  shares  in  a  com- 
pany, on  the  faith  of  a  statement  in  the  pro- 
spectus that  G.  was  the  managing  director. 
Before  the  shares  were  allotted  G.  retired,  and 
another  director  was  appointed  in  his  place.  A. 
received  from  the  company  the  usual  letter  of 
allotment,  together  with  a  letter  informing  him 
of  the  change  which  had  taken  place  in  the  di- 
rection ;  and  at  once  wrote  to  the  company  with- 
drawing his  application  for  shares :— Held,  that 
A.  had  a  right  to  withdraw  his  application,  and 
that  his  name  must  be  removed  from  the  register 
of  shareholders.  In  re  The  Scottish  Petroleum 
Company;  Anderson's  Case,  50  Law  J.  Rep. 
Chanc.  269 ;  Law  Rep.  17  Ch.  D.  373. 

W.,  another  shareholder  in  the  same  oompany, 
received  his  letter  of  allotment  on  the  15th  of 
November,  and  on  the  27th  of  November  wrote 
to  the  secretary  repudiating  his  shares,  but  did 
not  prior  to  the  winding-up  take  any  further 
steps  to  have  his  name  removed  from  the  regis- 
ter :— Held,  by  Kay,  J.,  that  W.  never  had  any 
right  to  repudiate  his  shares ;  but  held  by  the 
Court  of  Appeal,  approving  Anderson's  Case, 
that   as   the    application  to  take  shares  was 
made  on  the  faith  of  G.  and  R.  being  directors, 
and  they  had  ceased  to  be  so  before  allotment, 
the  allotment  was  voidable.    Whether  a  repu- 
diation by  W.  so  late  as  the  27th  of  November 
would  in  the  case  of  a  going  concern  have 
entitled  him  to  be  relieved  from  the   shares, 
quaere.    But  held,  by  Kay,  J.,  and  by  the  Court 
of   Appeal,  that   assuming  W.  to  have  had  a 
right  to  resoind,  still  as  he  had  not  before  the 
winding-up  taken  any  proceedings  to  have  his 
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name  removed  from  the  register,  and  no  agree- 
ment was  shewn  that  the  oases  of  other  re- 
pudiating allottees  should  be  governed  by  the 
result  of  the  proceedings  in  Anderson's  Case, 
W.  must  be  put  on  the  list  of  contributories. 
In  re  The  Scottish  Petroleum  Company ;  Wal- 
lace's Case,  Law  Rep.  23  Ch.  D.  413. 

Fox's  Case  (Law  Rep.  5  Eq.  118)  observed 
upon.    Ibid. 

6. — Misrepresentation  :  delay  :  notice  to 
shareholders]  -  Where  the  articles  of  a  company 
contain  provisions  with  respect  to  the  servioe 
of  notices  similar  to  those  oontained  in  Table  A 
to  the  Companies  Act,  1862  (articles  95  and  97), 
those  provisions  refer  only  to  notices  relating  to 
the  ordinary  business  of  the  company.  In  re 
The  London  and  Staffordshire  Fire  Insurance 
Company;  Wallace's  Case,  53  Law  J.  Rep. 
Chanc.  78;  Law  Rep.  24  Ch.  D.  149. 

Where,  therefore,  a  notice  was  sent  by  the 
directors  of  a  company  governed  by  such  articles 
informing  the  shareholders  that  the  directors 
had  discovered  that  the  prospectus  whioh  they 
had  issued  contained  a  serious  misrepresentation, 
and  evidence  of  actual  notice  to  a  particular 
shareholder  was  wanting, — Held,  that  the  articles 
as  to  notice  did  not  apply,  and  that  the  share- 
holder in  question  was  not  deprived  of  his  rights 
arising  from  the  misrepresentation  by  reason  of 
some  time  having  elapsed,  after  the  notice  was 
sent,  before  he  applied  to  enforce  those  rights. 
Ibid. 

7. — Misrepresentation :  omission  to  state  con- 
tract: promotion-money:  formation  expenses] — 
The  prospectus  issued  by  the  promoters  of  a 
projected  company  stated  that  the  purchase- 
money  to  be  paid  by  the  company  to  the 
vendors  was  32,500Z.,  of  which  15,0002.  was 
to  be  paid  in  3,000  fully  paid-up  shares,  and 
that  "  the  remuneration  of  the  directors  will 
be  paid  by  the  shareholders,  and  it  is  proposed 
that  they  should  be  paid  only  by  a  commission 
on  the  profits  made,  no  promotion-money  what- 
ever being  paid  to  them  by  the  company,  and 
all  formation  expenses  being  paid  by  the  ven- 
dors." The  32,500Z.  was  the  real  price  originally 
agreed  to  be  paid  to  the  vendors.  Shortly  after 
the  registration  of  the  company  the  vendors,  who 
were  two  of  the  first  directors  of  the  company, 
transferred  800  of  their  vendors'  paid-up  shares 
to  their  co-directors  in  pursuance  of  an  under- 
standing which  existed  at  the  time  the  prospectus 
was  issued,  but  which  was  not  disclosed.  The 
shares  were  so  transferred  as  promotion-money, 
and  in  order  to  induce  them  to  continue  directors. 
In  an  action  by  a  shareholder  against  the  di- 
rectors, claiming  damages,  on  the  ground  that 
he  had  been  induced  to  take  his  shares  in  the 
company  by  the  fraudulent  misrepresentations 
contained  in  the  above  paragraph  of  the  pro- 
spectus, and  on  the  faith  of  which  he  had  taken 
his  shares,— Held  (per  Fry,  J.,  and  the  Court 
of  Appeal),  that  the  understanding  was  not  a 
contract  within  the  38th  section  of  the  Com- 
panies Act,  1867,  and  that  the  omission  to  state 
it  in  the  prospectus  did  not  make  the  latter 


fraudulent  within  the  statute.  Held  also  (but 
reversing  the  decision  of  Fry,  J.),  that  although 
the  transaction  between  the  vendors  and  their 
co-directors  might  be  ground  for  holding  them 
liable  in  some  other  proceedings,  it  did  not 
render  the  prospectus  false  or  fraudulent,  and 
that  the  action  must  be  dismissed  with  costs. 
Arkxoright  v.  Newbold  (App.),  50  Law  J.  Rep. 
Chanc.  372 ;  Law  Rep.  17  Ch.  D.  301. 

"  Formation  expenses  "  necessarily  include  pro- 
motion-moneys paid  to  persons  as  commission 
for  floating  a  company ;  and  where  a  prospectus 
states  that  "  no  promotion-money  will  be  paid  by 
the  company,  and  that  the  formation  expenses 
will  be  paid  by  the  vendors,"  it  must  be  shewn, 
in  order  to  prove  such  a  statement  false,  that  the 
purchase  price  agreed  upon  has  been  purposely 
and  fraudulently  increased  for  the  purpose  of 
making  the  company  pay  the  promotion-money 
in  addition  to  what  was  understood  to  be  the 
real  price  between  the  parties.    Ibid. 

8. — Misrepresentation  :  voidable  contract : 
adoption] — An  action  was  brought  to  avoid  a 
contract  to  take  shares,  on  the  ground  of  mis- 
representation in  a  prospectus.  The  plaintiff 
informed  the  company  he  should  discontinue 
proceedings :—  Held,  that,  by  so  doing  and  taking 
no  further  steps  for  nine  months,  he  had  elected 
to  adopt  the  contract,  and  could  not  avoid  it. 
Reid  v.  The  London  and  Staffordshire  Fire  In- 
surance Company,  53  Law  J.  Rep.  Chanc.  351. 

Reconstruction. 

Mutual  insurance  company:  member  dealing 
with,  estopped  from  repudiating  liability.  See 
Estoppel,  3. 

Reduction  of  Capital. 

1. — Advertisement  of  petition] — Upon  a  peti- 
tion for  reduction  of  capital,  where  it  appeared 
that  all  the  creditors  had  been  paid  down  to 
a  recent  date  except  one,  who  appeared  and  con- 
sented to  the  petition,  the  Court  dispensed  with 
the  usual  advertisements  of  the  petition  and 
notices  to  creditors.  In  re  The  Plaskynaston 
Tube  Company,  Law  Rep.  23  Ch.  D.  542. 

2. — Notice  of  the  presentation  of  a  petition 
under  the  Companies  Acts,  1867  and  1877,  for 
the  reduction  of  capital,  must,  in  ordinary  cases, 
be  advertised  before  the  hearing.  In  re  The 
Consolidated  Telephone  Company  (Lim.),  54  Law 
J.  Rep.  Chanc.  795. 

3. — Writing  off  lost  capital :  advertisement  of 
petition]  —A  petition  presented  under  the  Act  of 
1877  for  the  reduction  of  paid-off  capital  is  a 
petition  under  the  Act  of  1867  as  interpreted  by 
the  later  enactment.  Consequently  the  General 
Order  and  Ruies  of  November,  1868,  requiring 
advertisement  of  petitions  under  the  Act  of  1867, 
also  apply  to  petitions  under  the  Act  of  1877, 
subject  nevertheless  to  the  power  of  the  Judge, 
at  his  discretion,  in  each  case  to  dispense  with 
the  advertisement  where  he  thinks  it  unnecessary 
or  improper.  In  re  The  Tambracherry  Estate 
Company  (Lim.)  (App.),  54  Law  J.  Rep.  Chanc. 
792  ;  Law  Rep.  29  Ch.  1).  683. 
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Registration  of  Company, 

Association  of  more  than  twenty  persons  for 
purpose  of  gain. 

1. — Association  "formed  after  commencement 
of  the  act  "] — An  association,  consisting  of  more 
than  twenty  persons,  instituted  in  1861,  but 
having  new  members  from  time  to  time  down 
to  the  present,  is  not  an  association  "  formed 
after  the  commencement  of  the  Act  "  within  the 
meaning  of  the  Companies  Act,  1862,  and  there- 
fore does  not  require  registration.  Shaw  v. 
Simmons,  53  Law  J.  Rep.  Q.B.  29;  Law  Rep. 
12  Q.B.  D.  117. 

2. — Company  projected  by  less  than  twenty 
subsequently  increasing  to  more :  agreement  after 
registration  to  abide  by  contracts] — An  associ- 
ation projected  by  less  than  twenty  persons,  but 
subsequently  increasing  in  number,  as  soon  as 
it  consists  of  more  than  twenty  persons  comes 
within  the  prohibition  in  section  4  of  the  Com- 
panies Act,  1862.  In  re  Thomas;  ex  parte 
Poppleton,  54  Law  J.  Rep.  Q.B.  336  ;  Law  Rep. 
14  Q.B.  D.  379. 

And  this  is  so,  notwithstanding  that  the 
business  of  the  association  is  carried  on  by 
ft  committee  of  less  than  twenty  persons,  as 
agents  of  the  association.    Ibid. 

Crowther  v.  Thorley  (32  W.  R.  330)  dis- 
tinguished.   Ibid. 

Where  such  an  association  established  for  the 
purpose  of  making  loans  to  the  members  is 
subsequently  registered,  it  is  competent  for  the 
several  members  to  agree  to  treat  the  engage- 
ments entered  into  by  the  old  association  as 
binding  on  the  new  association ;  and  the  agree- 
ment of  one  member  is  a  good  consideration  for 
the  agreement  of  the  others.    Ibid. 

3.— Freehold  land  society :  relation  of  trustees 
and  cestuis  que  trust  and  directors  and  members] 
— The  Abbeydale  Freehold  Land  Society,  an  un- 
registered society,  was  constituted  by  a  deed  of 
trust  for  the  purchase  and  improvement  of  an 
estate  which  had  been  laid  out  in  allotments,  and 
for  the  resale  of  it  in  those  allotments  at  the 
prices  also  therein  specified  to  the  individual 
members  of  the  society,  who  exceeded  twenty. 
The  land  was  vested  in  two  trustees.  The  trust- 
deed  provided  that  the  society  was  not  intended 
to  form  a  partnership,  and  that  no  individual 
member  or  members  should  have  power  to  con- 
tract on  behalf  of  or  to  bind  the  other  members, 
but  that  all  contracts  to  be  binding  on  the  society 
should  be  by  the  committee  or  trustees.  The 
rules,  which  were  embodied  in  a  schedule  to  the 
deed,  provided  (inter  alia)  for  the  holding  of 
monthly  meetings  of  the  committee  to  transact 
the  general  business  of  the  society,  and  annual 
and  special  meetings  of  the  society,  the  manage- 
ment of  the  society  by  a  president,  vice-president, 
treasurer,  secretary,  and  committee  of  eight  mem- 
bers, the  vesting  of  all  property  in  the  trustees, 
the  payment  by  every  person  entering  the  society 
of  entrance  or  deposit  money  for  each  allotment, 
and  signature  of  the  trust-deed.  The  committee 
were  empowered  to  make   roads,  drains,  and 


other  works,  and  to  sell  forfeited  allotments. 
On  request  the  trustees  were  to  convey  the 
allotments  to  any  owners  who  had  paid  the  pur- 
chase-money. The  members,  in  special  meeting, 
were  empowered  to  appoint  new  trustees.  The 
trustees,  at  the  request  of  the  committee,  were 
authorised  to  raise  money  by  mortgage  to  carry 
out  the  objects  of  the  society.  Rule  27  provided 
for  the  termination  of  the  society  after  all 
liabilities  were  satisfied  and  each  member  had 
obtained  a  conveyance  of  his  allotment:— Held, 
that  the  society  was  not "  a  company,  association, 
or  partnership  formed  for  the  purpose  of  carrying 
on  a  business  having  for  its  object  the  acquisition 
of  gain,"  and  as  such  illegal  under  section  4  of 
the  Companies  Act,  1862,  for  want  of  registration ; 
and,  accordingly,  the  surviving  trustee  having 
become  of  unsound  mind,  the  Court  made  an 
order  vesting  so  much  of  the  estate  as  still 
remained  in  him  in  new  trustees  appointed  by 
the  members  of  the  society  under  the  provisions 
of  their  rules.  In  re  Siddall  (App.),  54  Law  J. 
Rep.  Chano.  682 ;  Law  Rep.  29  Ch.  D.  1. 

Smith  v.  Anderson  (see  next  case)  and 
Crowther  v.  Tfvorley  (50  Law  Times,  N.S.  43) 
followed.    Ibid. 

4. — Investment  society  :  "  carrying  on  busi- 
ness"]—A  deed  was  made  between  the  defen- 
dants, called  trustees,  of  the  one  part,  and  a 
covenantee  on  behalf  of  the  holders  of  certifi- 
cates of  the  other  part,  reciting  subscriptions  by 
numerous  persons  for  the  purchase  by  the  trus- 
tees of  the  stocks,  shares,  and  debentures  of 
certain  submarine  telegraph  companies  which 
had  been  transferred  into  the  trustees'  names, 
and  that  it  was  intended  to  issue  to  the  sub- 
scribers certificates  of  the  nominal  amount  of 
1002.  in  respect  of  every  subscription  of  902.,  and 
to  issue,  as  part  of  the  certificate,  coupons  of 
reversion,  one  coupon  for  each  subscription  of 
90Z.,  in  addition  to  the  certificates  for  1002. ;  and 
the  deed  contained  provisions  by  way  of  trust  for 
application  of  the  annual  produce  in  payment 
of  expenses  and  interest,  and  the  redemption  of 
the  certificates  according  to  a  soheme,  and  for 
distribution  of  the  available  moneys  pari  passu 
among  the  certificate-holders ;  and  that  the  cer- 
tificates to  be  redeemed  should  be  selected  by 
lot;  and  for  ultimate  division  of  any  surplus 
between  the  holders  of  the  coupons  of  reversion ; 
and  for  sale  or  conversion  of  the  securities  at 
the  discretion  of  the  trustees,  the  produce  to  be 
applied  in  the  redemption  of  certificates,  or,  with 
the  assent  of  the  certificate-holders,  in  the  pur- 
chase of  similar  securities ;  and  for  remuneration 
of  the  trustees  ;  and  for  an  annual  meeting  of  the 
certificate  holders,  the  proceedings  thereat  to  be 
in  manner  prescribed  by  Table  A ;  the  business 
of  the  meeting  to  be  (a)  to  receive  a  report  of 
the  trustees  on  the  condition  of  the  trust ;  (b)  to 
appoint  auditors ;  (c)  to  elect  new  trustees.  The 
4,200  certificates  were  issued,  and  the  holders 
were  more  than  twenty :  —Held  (reversing  the 
decision  of  the  Master  of  the  Rolls),  that  the 
certificate-holders  did  not  form  an  association 
which,  under  section  4  of  the  Companies  Act, 
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1862,  was  illegal  for  want  of  registration ;  that 
the  object  of  the  deed  was  not  the  carrying  on 
a  business  for  the  acquisition  of  gain  within  the 
section,  but  the  holding  and  management  of 
a  trust  fund ;  and  that  the  powers  given  by  the 
deed  of  selling  and  reinvesting  in  certain  cases 
were  merely  provisions  similar  to  those  found  in 
ordinary  settlements,  and  as  being  merely  inci- 
dental to  the  management  of  the  trust  fund  did 
not  bring  the  case  within  the  section  ;  that  the 
business  (if  any)  authorised  by  the  deed  to  be 
carried  on  was  carried  on  by  the  trustees  as 
trustees,  and  not  as  directors,  and  that  they 
being  under  twenty,  the  case  did  not  fall  within 
the  section.  Smith  v.  Anderson  (App.),  50  Law 
J.  Rep.  Chanc.  39 ;  Law  Rep.  15  Ch.  D.  247. 

Sykes  v.  Beadon  (48  Law  J.  Hep.  Chano.  522 ; 
Law  Rep.  11  Ch.  D.  170)  disapproved ;  and  In  re 
The  Arthur  Average  Association  (44  Law  J.  Rep. 
Chanc.  569 ;  Law  Rep.  10  Chanc.  542)  doubted 
by  Brett,  L.J. 

Per  Brett,  L.J. — No  transaction  within  the 
association  or  company  between  the  members  of 
it  can  be  taken  into  consideration  to  determine 
whether  the  company  or  association  was  one 
formed  to  carry  on  a  business  within  the  mean- 
ing of  section  4. 

5. — Mutual  benefit  society  :  loan  in -pursuance 
of  illegal  object]— By  25  &  26  Vict.  c.  89,  s.  4, 
no  company,  association,  or  partnership,  consist- 
ing of  more  than  twenty  persons,  shall  be  formed 
for  the  purpose  of  carrying  on  any  business 
(other  than  banking)  that  has  for  its  object  the 
acquisition  of  gain  by  the  company,  association, 
or  partnership,  or  by  the  individual  members 
thereof,  unless  it  is  registered  as  a  company 
under  that  Act.  A  mutual  benefit  society  of 
more  than  twenty  persons,  formed  for  the  pur- 
pose of  carrying  on  the  business  of  money-lend- 
ing, such  business  having  for  its  object  the 
acquisition  of  gain  by  the  individual  members  of 
the  association,  requires  to  be  registered  under 
25  &  26  Vict.  c.  89,  even  though  the  business  of 
the  association  is  not  to  lend  money  generally, 
but  only  to  members  of  the  association.  Jen- 
nings v.  Hammond,  51  Law  J.  Rep.  Q.B.  493 ; 
Law  Rep.  9  Q.B.  D.  225. 

In  an  action  brought  against  the  defendant 
to  recover  the  balance  of  a  promissory  note 
made  by  the  defendant  in  favour  of  the  plaintiff, 
an  individual  member  of  an  illegal  association, 
it  was  admitted  that  the  plaintiff  had  no  bene- 
ficial interest  in  the  note  or  the  money  claimed, 
but  was  suing  only  on  behalf  of  and  as  trustee 
for  an  association  illegal  by  virtue  of  section  4 
of  the  Act  of  1862 :— Held,  that  the  action  could 
not  be  maintained,  inasmuch  as  the  loan  to  the 
defendant  was  made  in  pursuance  of  an  illegal 
object,  and  the  promissory  note  in  question  was 
given  for  an  illegal  consideration,  and  con- 
sequently could  not  be  sued  upon  either  by  the 
society,  or  by  any  one  suing  merely  as  a  trustee 
for  the  society,  or  even  for  his  own  benefit,  if  he 
took  the  note  with  a  knowledge  that  it  was  given 
for  an  illegal  consideration.    Ibid. 

Digest,  1881-1885, 


6. — A  mutual  benefit  society  of  more  than 
twenty  members,  the  object  of  whose  business  is, 
from  a  fund  created  by  the  contributions  of  its 
members,  to  lend  money,  not  generally,  but  only 
to  members  of  the  association,  upon  approved 
security,  carries  on  the  business  of  money-lend- 
ing which  has  for  its  object  the  acquisition  of 
gain  by  the  individual  members  thereof,  within 
the  meaning  of  25  &  26  Vict.  c.  89,  s.  4,  and 
such  an  association,  unless  registered  as  a  com- 
pany under  that  Act,  is  illegal.  Shaw  v.  Benson 
(App.),  52  Law  J.  Rep.  Q.B.  575 ;  Law  Rep.  11 
QJB.  D.  568. 

The  trustee  of  a  society  which  is  illegal  under 
25  &  26  Vict.  c.  89,  s.  4,  cannot  maintain  an 
action  upon  a  promissory  note  given  by  a  mem- 
ber of  the  society  to  secure  a  sum  of  money 
advanced  to  him  under  the  rules  of  the  society. 
Ibid. 

7. — Mutual  loan  society] — A  society  formed 
for  making  advances  to  its  members,  which 
selects  by  lot  the  members  who  are  to  receive 
advances,  is  not  illegal  under  the  Lottery  Acts. 
Wallingford  v.  The  Mutual  Society  (H.L.),  60 
Law  J.  Rep.  Q.B.  49 ;  Law  Rep.  5  App.  Cas.  685. 

8. — Mutual  marine  insurance  association: 
jurisdiction  to  wind  up] — A  mutual  marine  in- 
surance association  was  formed  in  1867  of  more 
than  twenty  members,  such  members,  by  the 
rules,  to  be  owners  or  part  owners  of  ships,  for 
the  purpose  of  providing  an  indemnity  to  its 
members  against  the  loss,  either  total  or  partial, 
of  their  ships,  and  against  damages  for  liabilities 
incurred  in  respect  of  their  ships,  and  also  a 
mutual  guarantee  for  each  other's  solvency,  and 
managed  by  a  committee  under  rules  and  regula- 
tions:— Held,  to  be  an  association  formed  for 
the  purpose  of  carrying  on  a  business  for  the 
acquisition  of  gain  (although  not  by  the  associa- 
tion itself)  by  the  individual  members  thereof, 
within  the  meaning  of  the  4th  section  of  the 
Companies  Act,  1862 ;  and,  not  being  registered, 
to  be  by  that  section  prohibited.  The  diminu- 
tion of  a  loss  is  a  "  gain  "  within  the  meaning 
of  that  section.  In  re  The  Padstow  Total  Loss 
and  Collision  Assurance  Association ;  ex  parte 
Bryant  (App.),  51  Law  J.  Rep.  Chanc.  344  ;  Law 
Rep.  20  Ch.  D.  137. 

The  dictum  of  Brett,  L.J.,  in  Smith  v.  Ander- 
son (50  Law  J.  Rep.  Chanc.  39,  at  p.  54 ;  Law 
Rep.  15  Ch.  D.  247,  at  p.  280),  as  to  marine 
insurance  companies,  disclaimed  by  him.     Ibid. 

A  company  illegal  (or,  per  Brett,  L.J.,  non- 
existing)  by  force  of  section  4  of  the  Act  of  1862 
cannot  be  wound  up  under  the  199th  section, 
and  the  Court  has  no  jurisdiction  to  make  an 
order  for  winding  up  such  a  company.    Ibid. 

Quare,  whether  a  company  duly  registered 
under  the  Act,  if  formed  for  an  illegal  purpose, 
can  be  wound  up  under  the  Act.    Ibid* 

Dictum  of  James,  L.J.,  in  The  South  Wales 
Atlantic  Steamship  Company  (46  Law  J.  Rep. 
Chanc.  177;  Law  Rep.  2  Ch.  D.  763),  as  to 
winding  up  of  illegal  association,  questioned  per 
Jessel,  M.R.    Ibid. 
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Injunction   to  restrain  registration   by  name 
calculated  to  deceive. 

9. — An  injunction  was  granted  to  restrain 
a  proposed  new  company  from  applying  to  the 
Registrar  of  Joint-Stock  Companies  for  regis- 
tration under  a  name  which,  in  the  opinion 
of  the  Court,  was  calculated  to  deceive,  although 
the  company  had  not  begun  to  carry  on  its 
business.  It  is  not  necessary,  to  entitle  the 
plaintiffs  to  an  injunction,  that  the  defendants 
should  have  a  fraudulent  intent.  They  are 
responsible  for  the  reasonable  consequences  of 
their  action.  The  statutory  right  to  register 
must  not  be  exercised  in  such  a  way  as  to 
violate  some  other  right  or  offend  against  the 
law.  The  decision  of  the  Master  of  the  Bolls 
(50  Law  J.  Rep.  Chano.  257)  reversed.  Hendriks 
y.  Montagu  (App.),  50  Law  J.  Rep.  Chano.  456  ; 
Law  Rep.  17  Ch.  D.  638. 

Similarity  of  name:    intention  to  appropriate 
business.    See  Name,  1,  2. 

Secretary. 
See  supra,  Officer,  2 ;  infra,  Shares,  7. 

Shares. 

Allotment. 
See  Nos.  2,  3,  5  infra. 

Calls. 

1.— Prepayment :  set-off]— Calls  due  from  a 
shareholder  who  is  also  the  solicitor  of  the  com- 
pany may  be  set  off  against  his  bill  of  costs. 
In  re  The  Exchange  Banking  Company ;  Bram- 
welVs  Case,  50  Law  J.  Rep.  Chano.  821. 

Directors  with  power  to  accept  payment  in 
advance  of  calls  authorised  their  solicitor  R., 
who  was  a  shareholder,  to  pay  the  claims  of 
three  pressing  creditors,  amounting  to  250Z.  R. 
paid  these  creditors  and  took  from  the  directors 
a  receipt  for  the  amount  "in  prepayment  of 
calls."  These  creditors  were  paid  when  the  in- 
solvency of  the  company  was  admitted  but  before 
the  presentation  of  the  winding-up  petition.  The 
official  liquidator  having  made  a  call  which 
amounted  in  B.'s  case  to  3202.,-  Held,  that  the 
2502.  was  a  valid  payment  pro  tanto,  in  advance 
of  calls,  and  was  not  a  fraudulent  preference, 
and  that  R.  was  only  liable  for  the  balance.    Ibid. 

Charging  order  on  shares  of  judgment  debtor. 
See  Practice — Charging  Order. 

Chose  in  action,  whether  shares  are. 
See  Bankruptcy— Order  and  Disposition,  4. 

Contract  to  take  shares. 

2. — Allotment :  director  confirming  resolution 
allotting  shares  to  himself] — By  the  articles  of 
association  the  business  of  a  company  was  to  be 
managed  by  a  board,  which  was  to  consist  of  the 
directors  for  the  time  being,  or  a  quorum  of  such 


directors  assembled  at  a  meeting  constituting  a 
board  for  the  transaction  of  business.  The 
number  of  the  board  was  not  to  be  less  than 
three,  nor  more  than  seven.  The  first  directors 
were  to  be  determined  by  the  subscribers  to  the 
memorandum  of  association,  and  until  the  direc- 
tors were  appointed  the  subscribers  were  to  be 
the  directors.  The  first  directors  had  power  to 
add  any  persons  to  their  number,  within  a  certain 
time,  provided  the  total  number  of  the  board  did 
not  at  any  time  exceed  seven.  No  person,  except 
the  first  directors  and  such  persons  as  were 
added  to  their  number,  was  qualified  to  be  a 
director  unless  he  was  the  registered  holder  of 
shares  of  a  certain  value  for  at  least  three 
months.  Any  casual  vacancy  in  the  board  was 
to  be  filled  up  by  the  board,  which  was  em- 
powered to  continue  to  act  notwithstanding  such 
vacancy.  The  board  was  also  empowered  to 
determine  the  quorum  necessary  for  the  trans- 
action of  business.  All  acts  of  the  board,  or  of 
any  person  acting  as  one  of  the  board,  were  to 
be  valid,  notwithstanding  the  discovery  after- 
wards of  any  defect  in  the  appointment  or  quali- 
fication of  any  of  the  board.  Four  out  of  seven 
of  the  original  subscribers  only  were  present  at 
the  first  meeting  of  the  company ;  three  of  their 
number  were  elected  first  directors,  and  a  resolu- 
tion was  passed  that  two  of  such  directors  should 
form  a  quorum.  At  the  next  meeting  of  the 
board,  F.,  H.,  and  E.  were  appointed  directors, 
and  at  a  subsequent  meeting  the  resignations  of 
the  three  original  directors  were  accepted.  F. 
shortly  afterwards  sent  in  his  resignation  by 
letter.  At  a  meeting  of  the  board  on  the  28th 
of  October,  1880,  at  which  H.  and  £.  were  the 
only  directors  present,  fifty  shares  were  allotted 
to  the  defendant ;  F.'s  resignation  was  accepted, 
and  the  defendant  was  appointed  director  to  fill 
up  the  casual  vacancy  caused  thereby.  The  de- 
fendant joined  the  board,  and  on  the  15th  of 
November  acted  as  a  director,  confirming, 
amongst  others,  the  resolution  passed  at  the 
previous  meeting  allotting  fifty  shares  to  him. 
In  an  action  for  calls  on  the  shares  allotted  to 
the  defendant, — Held,  that  the  first  directors 
had  been  properly  appointed  by  four  out  of 
seven  subscribers  to  the  memorandum  of  associa- 
tion ;  that  the  quorum  appointed  by  the  sub- 
scribers at  the  first  meeting  was  not  properly 
appointed,  and  ought  to  have  been  appointed  by 
the  board;  that  the  defendant,  having  been 
added  to  the  board  by  the  first  directors,  was 
duly  qualified  to  be  a  director  without  being  the 
registered  holder  of  shares  for  the  period  of  three 
months.  The  York  Tramways  Company  (Lim.)  v. 
Willows  (App.),  51  Law  J.  Bep.  QJB.  257 ;  Law 
Bep.  8  Q.B.  D.  685. 

Held  ('per  Lord  Coleridge,  C.J.,  and  Brett,  L.J. ; 
Holker,  L.J.,  diss.),  that  the  defendant,  in  the 
absence  of  any  proper  quorum,  was  duly  ap- 
pointed by  a  majority  of  the  board,  namely,  two 
out  of  three,  to  fill  up  the  casual  vacancy  caused 
by  F.'s  resignation ;  and  that  the  allotment  of 
snares  to  the  defendant  on  the  28th  of  October 
was  a  valid  allotment.    Ibid. 
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Held  (per  Brett,  L.J.),  that  wbat  took  place 
at  the  meeting  on  the  15th  of  November  amounted 
to  an  allotment  of  the  shares  to  himself  by  the 
defendant,  who  was  therefore  estopped  from 
saving  that  they  had  not  been  allotted  to  him. 
Ibid. 

3. — Allotment :  notice  :  delay  :  repudiation 
after  winding-up,  too  late]— In  July,  1882,  B., 
who  was  residing  in  the  Cape  Colony,  at  the 
solicitation  of  the  local  agent  of  a  company, 
signed  an  application  for  shares  in  the  company. 
The  company  was  not  registered  until  December, 
1883,  when  shares  were  allotted  to  B.,  and  a 
notice  of  allotment  sent  to  him  which  he  re- 
ceived in  February,  1884.  B.  then  called  upon 
the  local  agent  and  verbally  repudiated  the 
shares ;  but  the  local  agent  stated  he  was  not 
then  instructed  in  the  matter.  B.  then  pro- 
ceeded to  this  country,  and  arrived  here  on  the 
29th  of  May,  1884.  On  the  6th  of  June,  1884, 
he  took  proceedings  to  have  his  name  removed 
from  the  register  of  shareholders.  On  the  23rd 
of  May,  1884,  a  petition  for  the  winding-up  of 
the  company  was  presented,  and  a  winding-up 
order  was  subsequently  made  thereon :  —Held, 
that  as  B.  had  not  repudiated  the  shares  in  any 
effective  way  until  after  the  winding-up  of  the 
company  commenced,  he  was  liable  as  a  con- 
tributory in  the  winding-up.  In  re  The  Land 
Loan  Mortgage  and  General  Trust  Company  of 
South  Africa;  Boyle's  Case,  54  Law  J.  Rep. 
Chanc.  550. 

4. — Breach :  damages :  application  for  shares 
by  agent  in  name  of  principal :  mistake  of  agent] 
— P.  authorised  his  agents  to  apply  for  snares  in 
company  A,  but  by  mistake  they  applied  for 
shares  in  company  B,  the  names  of  the  two 
companies  being  very  similar.  The  shares  were 
duly  allotted  to  P.  Within  a  few  days  the  mis- 
take was  discovered,  but  company  B  refused  to 
cancel  the  allotment,  and  a  few  months  after- 
wards was  ordered  to  be  wound  up.  P.  having 
succeeded  in  removing  his  name  from  the  list  of 
contributories,  on  the  ground  that  he  had  never 
authorised  his  agents  to  apply  for  shares  in 
company  B,  the  liquidator  claimed  damages  from 
the  agents  for  their  breach  of  warranty.  It  was 
admitted  that  P.  could  have  paid  for  the  shares 
at  the  time  they  were  applied  for : — Held,  that 
the  measure  of  damages  was  the  full  nominal 
value  of  the  shares,  as  that  would  have  been 
what  the  company  would  have  obtained  from  P. 
as  a  solvent  contributory.  In  re  The  National 
Coffee  Palace  Company  (Lim.)  (App.),  53  Law 
J.  Rep.  Chanc.  57  ;  Law  Rep.  24  Ch.  D.  367. 

5. — Cancellation  of  shares  :  rescission  of  con- 
tract] — W.  T.  and  P.  applied  for  shares  in  a 
limited  company  established  for  the  purpose  of 
purchasing  and  working  a  concession  from  a 
foreign  Government.  T.  and  P.  were  directors 
of  the  company.  The  directors  sent  letters  of 
allotment  to  the  applicants,  in  which  they  called 
on  them  to  pay  the  allotment  money  by  a' cer- 
tain day,  but  their  names  were  never  entered  on 
the  register,  nor  was  any  allotment  money  paid 
nor  certificates  of  shares  issued.     Three  years 


afterwards  the  directors  made  a  fresh  arrange- 
ment with  the  owners  of  the  concession  under 
which  they  purported  to  cancel  the  old  allot- 
ments and  to  allot  all  the  shares,  except  a  few 
reserved  for  the  directors  and  other  persons,  to 
the  vendor  of  the  concession  and  his  nominees. 
The  shares  were  accordingly  entered  in  the 
register  in  their  names.  Soon  afterwards  the 
company  was  ordered  to  be  wound  up,  and 
the  liquidator  applied  to  the  Court  to  rectify  the 
register  by  placing  on  it  the  names  of  W.  T.  and 
P.  for  the  number  of  shares  allotted  to  them,  and 
to  diminish  the  number  of  shares  for  which 
the  vendor  of  the  concession  was  entered  on  the 
register  to  a  like  amount : — Held  (affirming  the 
decision  of  Chitty,  J.),  that  whether  the  effect  of 
the  application  and  allotment  was  that  W.  T. 
and  P.  became  actual  members  of  the  company 
in  respect  of  the  shares  allotted  to  them,  or  only 
agreed  to  become  such  members,  it  was  now 
too  late,  under  the  circumstances  which  had 
occurred,  for  the  company  to  insist  on  placing 
their  names  on  the  register.  But,  semble,  ac- 
cording to  the  true  construction  of  the  23rd 
section  of  the  Companies  Act,  1862,  they  did  not 
become  members  in  respect  of  the  allotted  shares, 
the  entry  on  the  register  being  a  condition 
precedent  to  such  membership.  Held  also,  that 
the  fact  that  T.  and  P.  were  directors  whose 
duty  it  was  to  place  the  allottees  on  the  register 
did  not  affect  the  question.  In  re  The  Florence 
Land  and  Public  Works  Company;  NicoVs 
Case;  Tufnell  and  Ponsonby's  Case  (App.), 
Law  Rep.  29  Ch.  D.  421. 

6. — Compromise:  repudiation  of  shares]— 
— M.  applied  in  writing  for  shares  in  a  company, 
and  forwarded  a  deposit.  After  a  letter  of  allot- 
ment was  posted  to  M.,  but  before  it  was  re- 
ceived, he  became  aware  of  an  alteration  in  the 
prospectus,  and  wrote  withdrawing  his  applica- 
tion. Negotiation  subsequently  took  place  be- 
tween M.  and  the  chairman  of  the  company, 
who  was  authorised  by  the  directors  to  arrange 
a  compromise  with  M.,  as  the  result  of  which  an 
agreement  was  come  to  that  M.'s  name  should 
be  removed  from  the  register.  A  petition  to 
wind  up  the  company  was  then  presented,  and  a 
few  days  afterwards  there  was  a  meeting  of  the 
company,  at  which  the  directors  resolved  that 
the  allotment  of  shares  to  M.  should  be  can- 
celled :  -  Held,  that  as  M.'s  letter  of  repudiation 
was  not  received  until  after  the  letter  of  allot- 
ment was  posted  M.  became  a  shareholder,  but 
that  a  binding  compromise,  releasing  him  from 
his  contract,  had  been  concluded  before  the 
commencement  of  the  winding-up,  and  that 
therefore  he  was  not  liable  to  be  fixed  on  the 
list  of  contributories.  In  re  The  Scottish  Pe- 
troleum Company ;  Maclagan's  Case,  51  Law  J. 
Rep.  Chanc.  841. 

7. — Fraud  of  secretary :  liability  of  company] 
— The  secretary  of  a  company  has  no  general 
authority  to  make  representations  to  induce 
persons  to  take  shares  in  a  company :  so  that  a 
person  who  is  induced  to  take  shares  in  a  com- 
pany by   a  fraudulent  misrepresentation,  not 
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authorised  by  or  known  to  the  officers  of  the 
company  entitled  to  make  representations,  of 
the  secretary  of  a  company  is  not  entitled  to 
maintain  an  action  against  the  company  for  the 
rescission  of  the  contract,  or  for  damages  for 
such  misrepresentation.  Newlands  v.  The  Na- 
tional Employers*  Accident  Association  (Lim.) 
(in  liquidation)  (App.),  64  Law  J.  Rep.  Q.B.  428. 
8, — Policy-holder :  payment  of  premium] — 
Assignees  of  a  participating  policy,  by  paying  a 
premium  to  a  company,  the  obligees  under  the 
policy,  were  (by  virtue  of  an  article  to  that 
effect,  and  the  terms  of  the  policy)  held  to  have 
contracted  to  become  members.  In  re  Tlie 
Albion  Assurance  Society;  Sanders1  Case,  51  Law 
J.  Rep.  Chanc.  579 ;  Law  Rep.  20  Ch.  D.  403. 

Alteration  of  rights  of  shareholder.  See  supra, 
Memorandum,  2. 

Misrepresentation  in  prospectus:  avoidance  of 
contract  on  ground  of.  See  supra,  Prospec- 
tus, 1-8. 

Qualification  shares  of  directors.  See  supra, 
Director,  19. 

Dividends. 

0. — Ordinary  and  preference   sliareholders : 
dividends    depending  on  profits    of  particular 
year] — The  articles  of  association  of  a  tramway 
company  provided  that  "  no  dividend  should  be 
declared  except  out  of  profits ;  "  that  the  direc- 
tors should,  with  the  sanction  of  the  company, 
declare  annual  dividends  out  of  profits,  and  that 
the  directors  should,  before   recommending  a 
dividend,  set  aside  "  out  of  profits,"  subject  to 
the  sanction  of  the  company,  "  a  reserve  fund 
for  maintenance,  repairs,  depreciation,  and  re- 
newals."    For  several    years  previous  to  the 
year  1878,  no  proper  reserve  fund  had  been  set 
aside  by  the  company,  and  no  sufficient  sum  had 
been  expended  by  the  company  in  the  mainten- 
ance, repairs,  and  renewals  of  their  tramways,  so 
that  in  the  year  1878  they  had  become  much 
out  of  repair.      The  company  had  for  several 
years  previous  to,  and  also  for  the  first  half  year 
of,  1878,  paid  dividends  on  their  ordinary  shares, 
and  had  declared  a  dividend  for  the  half-year 
ending  the  31st  of  December,  1878.      In    an 
action  by  a  shareholder,  to  restrain  the  directors 
from  paying  the  dividend,  and  it  appearing  that 
the  amount  available  for  the  dividend  was  less 
than  the  sum  required  for  the    renewal  and 
repairs  of  the  tramways, — Held,  that  the  com- 
pany could  only  declare  a  dividend  out  of  net 
profits,  and  that  there  could  be  no  net  profits 
until  the  tramways  had  been  restored  to  a  proper 
state  and  provision  for  that  purpose  had  been 
made  out  of  the  company's  assets  ;  and  an  in- 
junction was  accordingly  granted  to  restrain  the 
directors  from  paying  to  the  ordinary  share- 
holders the  dividend  declared.      Certain    pre- 
ference shares  had  been  issued  by  the  company 
to  bear  a  preferential  dividend  "  dependent  upon 
the  profits  of  the  particular  year  only."    A  divi- 
dend had  also  been  declared  on  the  preference 


shares  for  the  half  year  ending  the  31st  of 
December,  1878,  but  the  directors  declined  to 
pay  the  same  until  the  capital  of  the  company 
had  been  restored  by  the  amount  previously 
improperly  paid  away  in  dividends.  For  the 
year  1878  the  accounts  of  the  company  shewed 
a  net  profit,  after  making  due  provision  for 
repairs,  depreciation,  and  renewals,  and  to  place 
the  tramways  of  the  company  in  the  same  con- 
dition on  the  31st  of  December,  1878,  as  they 
were  in  on  the  1st  of  January,  1878,  sufficient  to 
pay  the  stipulated  dividend  to  the  preference 
shareholders : — Held,  that  the  preference  share- 
holders were  co-adventurers  for  each  particular 
year  only,  and  inasmuch  as  the  accounts  for  the 
year  1878  shewed  a  net  profit  on  the  working  of 
that  year,  after  making  all  due  provision  for 
repairs,  depreciation,  and  renewals,  sufficient  for 
the  payment  of  a  dividend  to  the  preference 
shareholders,  that  they  were  entitled  to  be  paid 
such  dividend  without  deduction,  and  that  they 
were  under  no  liability  to  recoup  the  amounts 
which  had  previously  been  improperly  paid  away 
in  dividends.  Dent  v.  The  London  Tramioays 
Company  (Lim.)t  50  Law  J.  Rep.  Chano.  190 ; 
Law  Rep.  16  Ch.  D.  344. 

10. — Ordinary  and  preference  shareholders : 
"net profits  "J— The  company  was  incorporated 
with  a  capital  of  1,150,0002.,  divided  into  35,000 
preference  shares  and  80,000  ordinary  shares  of 
101.  each.  By  article  97  the  "net  profits"  of 
the  company  were  to.be  divided  in  payment  of  a 
dividend  at  seven  per  cent,  on  the  preferred 
shares,  and  subject  thereto  a  like  dividend  on 
the  ordinary  shares,  and  the  surplus  of  the  net 
profits  was  to  be  divided  rateably  amongst  all 
the  shareholders.  By  article  98  no  such  distri- 
bution of  profits  was  to  be  made  without  the 
consent  of  a  general  meeting,  and  by  article  99 
in  the  case  of  any  dispute  as  to  the  amount  of 
net  profits  the  decision  of  the  company  in 
general  meeting  was  to  be  final.  Article  100 
empowered  the  directors,  before  recommending 
a  dividend  on  any  of  the  shares,  to  set  aside 
out  of  the  net  profits  such  funds  as  they  might 
think  proper  as  a  reserve  fund,  but  provided 
that  they  should  not  be  bound  so  to  do.  The 
company  worked  under  a  concession  terminable 
in  1907,  in  the  purchase  of  which  and  the  busi- 
ness of  other  companies  interested  therein 
1,058,3032.  had  been  expended.  An  ordinary 
shareholder  brought  this  action  to  prevent  the 
payment  of  dividends  on  the  preference  shares 
without  a  sum  being  set  apart  to  replace  the 
capital  expended  on  the  purchase  of  the  conces- 
sion : — Held,  that  the  Court  had  no  authority  to 
interfere,  since,  on  the  articles,  the  meaning  of 
"net  profits"  was  left  to  the  company  in 
general  meeting,  and  the  question  of  a  reserve 
fund  to  the  directors.  Lambert  v.  TJve  Neu- 
chatel  Asphalte  Company,  51  Law  J.  Rep. 
Chanc.  882. 

11. — Payment  of  dividends  in  *' proportion  to 
shares11:  sfiares  fully  and  partly  paid  up] — 
The  capital  of  a  company,  incorporated  under 
the  Acts  of  1862  and  1867,  consisted  of  60,000 
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shares  of  11. ;  40,000  were  folly  paid  up,  and 
20,000  to  the  extent  of  only  6s.  per  share.  By 
the  71st  article  of  association  the  directors  might 
"  declare  a  dividend  to  be  paid  to  the  members 
in  proportion  to  their  shares."  By  the  defini- 
tion clauses  the  word  "capital1'  was  declared 
to  mean  the  capital  for  the  time  being  of  the 
company,  and  the  word  "shares"  the  shares 
into  which  the  capital  is  divided.  In  a  question 
whether  the  directors  could  competently  recom- 
mend a  dividend  payable  to  each  shareholder  in 
proportion  to  the  amount  paid  up  upon  the 
shares  held  by  him, — Held,  affirming  the  decision 
of  the  Court  below,  that  such  a  declaration  of 
dividend  was  incompetent,  because  upon  the 
true  construction  of  the  articles  of  association, 
read  with  the  Acts  of  1862  and  1867,  all  the 
shares  were  entitled  to  participate  equally  in 
dividend,  without  regard  to  the  amount  paid  up 
upon  each.  The  Oakbank  Oil  Company  v.  Crum 
(ELL.  So.),  Law  Rep.  8  App.  Cas.  65. 

■ 

Payment  of  dividends  out  of  capital.    See  supra, 
Director,  16,  17. 

Forfeiture. 

12. — Cost-book  mine:  partner:  lying  by: 
lapse  of  time] — Where  the  shares  of  partners  in 
a  cost-book  mine  were  declared  to  be  forfeited, 
and  the  partners  took  no  steps  as  to  the  mine 
for  more  than  six  years,  when  they  made  a  claim, 
and  brought  an  action,  alleging  that  the  shares 
had  not  been  regularly  forfeited,  and  claimiug 
to  be  still  partners  : — Held,  that  even  assuming 
the  shares  not  to  have  been  regularly  forfeited, 
the  plaintiffs,  under  the  circumstances,  could 
not,  after  thus  lying  by,  successfully  assert  their 
claim  to  be  partners.  Rule  v.  Jewell,  Law  Bep. 
18  Ch.  D.  660. 

Clarke  v.  Hart  (6  H.  L.  Cas.  633)  distin- 
guished.   Ibid. 

18. — Sale  of  forfeited  shares'] — Original  shares 
that  have  been  forfeited  by  the  company  for 
non-payment  of  calls  can  be  resold  by  the 
directors  for  less  than  the  nominal  value  with- 
out a  contract  registered  in  accordance  with  the 
Company's  Act,  1867,  s.  25.  In  re  The  Ex- 
change Banking  Company  (Lim.) ;  RamivclVs 
Case,  50  Law  J.  Bep.  Chanc.  827. 

Forfeiture  for  non-payment  of  calls  where 
quorum  of  directors  not  present  held  invalid. 
See  supra,  Director,  5. 

Fully  paid-up  shares. 
See  infra,  23,  24 ;  Winding-up,  50. 

Liability  of  shareholder. 

14. — Foreign  company]  —  The  liability  of 
shareholders  in  a  company  incorporated  in  one 
country  and  carrying  on  business  in  another 
is  regulated  by  the  law  of  the  country  in  which 
the  company  was  incorporated.  Bateman  v. 
Service,  50  Law  J.  Bep.  P.C.  41 ;  Law  Bep.  6 
App.  Cas.  386. 


15. — Limitation  by  guarantee:  mutual  in- 
surance association:  members  having  twofold 
liability] — A  mutual  marine  insurance  associa- 
tion was  incorporated  under  the  Companies  Act, 
1862,  as  an  association  limited  by  guarantee. 
The  memorandum  of  association  declared  that 
every  member  undertook  to  contribute  to  the 
assets  of  the  association,  in  the  event  of  its 
being  wound  up,  a  sum  not  exceeding  51.  for  the 
payment  of  the  debts  and  liabilities  of  the  asso- 
ciation, and  the  costs,  charges,  and  expenses  of 
winding  it  up,  and  for  the  adjustment  of  the 
rights  of  contributories  amongst  themselves. 
The  defendant  entered  his  ship  to  be  insured  in 
the  association,  and  by  the  rules  of  the  associa- 
tion he,  by  so  doing,  also  became  an  insurer  of 
the  ships  of  other  members  of  the  association  who 
entered  their  ships  in  the  same  class.  While 
the  defendant  continued  to  be  a  member  the  as- 
sociation was  wound  up.  In  an  action  brought, 
pursuant  to  the  rules  of  the  association,  to 
recover  from  the  defendant  a  sum  of  36Z.  as 
contribution  towards  losses  incurred  by  other 
members  insured  in  the  same  class  as  that  in 
which  he  had  entered  his  ship,  the  defendant 
contended  that  his  liability  was  limited  by  the 
memorandum  of  association  to  a  stun  of  51. : — 
Held,  that  the  limit  of  51.  only  applied  to  the 
liabilities  incurred  by  the  defendant  as  a  mem- 
ber of  the  association  to  the  association,  and 
that  his  liability  as  an  insurer  towards  the 
other  members  of  the  association  who  entered 
their  ships  in  the  association  was  not  limited  to 
that  amount.  TJie  Lion  Mutual  Marine  Insur- 
ance Association  v.  Tucker  (App.),  63  Law  J. 
Bep.  Q.B.  185 ;  Law  Bep.  12  QJJ.  D.  176. 

Lien  on  sliarcs. 

16. — Lien  of  company  on  sliarcs  for  debt  of 
sharcliolder]  —Trustees  of  a  settlement  pur- 
chased  with  trust-moneys  shares  in  a  banking 
company,  the  articles  of  association  of  which 
provided  that  the  company  should  have  a  para- 
mount lien  and  charge  upon  all  the  shares  of 
any  shareholder  for  all  moneys  owing  to  the 
company  from  him  alone  or  jointly  with  any 
other  person,  and  that  when  a  share  was  held 
by  more  persons  than  one,  the  company  should 
have  a  lien  and  charge  thereon  in  respect  of  all 
moneys  so  owing  to  them  from  all  or  any  of  the 
holders  thereof,  alone  or  jointly  with  any  other 
persons.  One  of  the  trustees  was  a  partner  in 
a  firm  which  subsequently  went  into  liquidation, 
being  then  indebted  to  the  company: — Held 
(affirming  the  decision  of  Bacon,  V.C.,  51  Law  J. 
Bep.  Chanc.  404),  that  the  shares  were  acquired, 
and  that  the  trustees  were  registered  as  share- 
holders, subject  to  the  conditions  and  provisions 
of  the  articles ;  and  that  the  bank  was  therefore 
entitled  in  respect  of  the  debt  of  the  firm  to  a 
lien  on  the  shares  paramount  to  any  claim  by 
the  cestuis  que  trust  under  the  settlement.  The 
New  London  and  Brazilian  Bank  (Limited)  v. 
Brocklebank  (App.),  51  Law  J.  Bep.  Chanc.  711 
Law  Bep.  21  Ch.  D.  302. 
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Senible,  trustees  having  power  to  invest  in 

the  shares  of  trading  companies  ought  not  to 

.invest  in   the  shares  of  any  company  having 

by  its  articles  a  power  similar  to  the  above. 

Ibid. 

17. — Priority] — The  articles  of  association  of 
a  company  provided  that  the  company  should 
have  a  first  and  permanent  lien  and  charge, 
available  at  law  and  in  equity,  on  every  share, 
for  all  debts  due  from  the  shareholder  to  the 
company.  A  shareholder  deposited  the  certifi- 
cates of  his  shares  with  his  bankers  as  security 
for  the  balance  then  due  from  him  to  them  on 
his  current  account,  and  notice  of  the  deposit 
was  given  to  the  company : — Held,  that  Hopkin- 
son  v.  Bolt  (9  H.L.  Cas.  514 ;  34  Law  J.  Rep. 
Chanc.  468)  applied,  and  that  the  company  could 
not  claim  priority  over  the  bankers  in  respect  of 
moneys  which  became  due  from  the  shareholder 
to  the  company  after  notice  of  the  bankers1 
advance,  but  that  the  bankers  were  entitled  to 
priority.  The  Bradford  Banking  Company  v. 
Briggs  &  Co.,  Law  Rep.  29  Ch.  D.  149. 

18. — A  provision  in  articles  of  association 
that  the  company  shall  have  a  paramount  lien 
upon  the  shares  of  every  member  for  all  his 
liabilities  to  the  company  does  not  operate  so  as 
to  give  to  the  company  priority  over  a  mort- 
gagee of  the  shares,  of  whose  charge  the  com- 
pany have  notice  before  the  specific  liability  of 
the  shareholders  towards  the  company  has  been 
incurred.  Miles  v.  The  New  Zealand  Alford 
Estate  Company  (Lint.),  54  Law  J.  Rep.  Chanc. 
1035. 

The  Bradford  Banking  Company  v.  Briggs  & 
Co.  (see  last  case)  followed.    Ibid. 

Dictum  of  Jessel,  M.R.,  in  The  New  London 
and  Brazilian  Bank  v.  Brocklebank  (see  No.  16 
supra)  not  followed.    Ibid. 

19. — A  testator  held  shares  in  a  banking 
company  by  whose  deed  of  settlement  it  was 
provided  that  if  any  shareholder  did  not  on 
demand  pay  all  moneys  due  from  him  to  the 
company,  the  directors  might  declare  his  shares 
forfeited,  and  that  nevertheless  he  should  still 
be  liable  to  pay  the  debt,  and  that  a  share- 
holder must  have  paid  all  moneys  due  from  him 
to  the  company  before  he  could  transfer  his 
shares.  The  testator  borrowed  money  from  the 
company,  and  deposited  the  deeds  of  certain 
real  estate  with  them  as  security.  By  his  will 
he  gave  the  above  estate  to  his  son  A.,  and  his 
residuary  property  to  his  other  sons.  A.  claimed 
that  the  testator's  shares  in  the  bank  should 
contribute  rateably  to  payment  of  the  debt : — 
Held,  by  Chitty,  J.,  and  by  the  Court  of  Appeal, 
that  the  provisions  of  the  deed  of  settlement 
did  not  create  a  charge  or  lien  on  the  shares  for 
a  debt  due  from  the  holder,  and  that  no  case  for 
contribution  arose.  Held  also,  that  if  the  deed 
of  settlement  had  charged  the  shares  with  all 
debts  due  from  the  shareholder  to  the  company, 
a  debt  for  which  real  estate  had  been  specifically 
mortgaged  would  still  have  been  payable  out  of 
the  mortgaged  estate  before  resorting  to  the 
shares  which  were  only  subject  to  a  general  lien. 


In  re  Dunlop ;  Dunlop  v.  Dunlop,  Law  Rep. 
21  Ch.  D.  583. 

Lien  on  shares  in  bank.    See  Banker,  4. 

Notice  to  shareholder, 

20. — Articles  95  and  97  of  Table  A  to  the  Com- ' 
panies  Act,  1862,  as  to  the  service  of  notices  by 
a  company  on  its  members,  apply  only  to  notices 
relating  to  the  ordinary  business  of  the  com- 
pany, and  such  service  is  not  sufficient  for  the 
purpose  of  fixing  a  shareholder  with  knowledge 
of  a  misrepresentation  which  would  entitle  him 
to  repudiate  his  shares,  unless  he  have  been 
guilty  of  laches  after  notice  of  the  misrepre- 
sentation. In  re  The  London  and  Stafford- 
shire Fire  Insurance  Company,  Law  Rep.  24 
Ch.  D.  149. 

Necessity  of  notice  where  matter  outside  ordi- 
nary business  of  company.  See  supra,  Pro- 
spectus, 6. 

Order  and  disposition  :  shares  deposited,  but  no 
notice  of  deposit  given  to  company.  See 
Bankruptcy — Order  and  Disposition,  4. 

PaymenL 

21. — Discount] — A  limited  company  may, 
where  so  authorised  by  its  articles  of  associa- 
tion, issue  shares  at  a  discount  under  a  contract 
duly  registered  pursuant  to  section  25  of  the 
Companies  Act,  1867.  In  re  The  Plaskynaston 
Tube  Company,  Law  Rep.  23  Ch.  D.  542.  [And 
see  In  re  The  Ince  Hall  Boiling  Mills  Com- 
pany, Law  Rep.  28  Ch.  D.  545n.] 

22. — Forfeited  shares]— Original  shares  that 
have  been  forfeited  by  the  company  for  non- 
payment of  calls  can  be  resold  by  the  director 
for  less  than  the  nominal  value  without  a  con- 
tract registered  in  accordance  with  the  Com- 
panies Act,  1867,  section  25.  In  re  The  Ex- 
change Banking  Company  (Lim.) ;  RamwelVs 
case,  50  Law  J.  Rep.  Chanc.  827. 

23. — Fully  paid-up  shares  :  denoting  num- 
bers of  shares  not  stated  in  registered  contract : 
sufficiency  of  contract] — It  is  not  necessary  for 
a  contract  registered  under  section  25  of  the 
Companies  Act,  1867,  to  specify  the  denoting 
numbers  of  the  shares  which  are  to  be  issued  as 
fully  paid  up ;  it  is  sufficient  to  relieve  the 
holder  of  such  shares  from  liability  if  the  shares 
can  be  otherwise  connected  with  the  registered 
contract.  In  re  The  Delta  Syndicate  (Limited) ; 
Fordc's  Case,  54  Law  J.  Rep.  Chanc.  724 ;  Law 
Rep.  30  Ch.  D.  153. 

2^.— Shares  not  allotted  at  date  of  winding- 
up]—  Section  25  of  the  Companies  Act,  1867, 
has  no  application  in  a  question  in  a  winding- 
up  of  liability  to  take  shares  which  were  never 
allotted  by  the  company.  Therefore  in  a  wind- 
ing-up effect  was  given  to  an  unregistered  con- 
tract which  was  interpreted  as  entitling  a 
person  to  set  off  against  calls  on  shares  to  be 
allotted  to  him  moneys  to  become  due  to  him 
for  work  done  for  the  company,  no  shares 
having  been  allotted  to  him  before  the  winding- 
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up.     In   re    The  Victoria  Mansions  (Lim.); 
Norton's  Case,  50  Law  J.  Bep.  Chanc.  454. 

Proof  for  breach  of  contract  to  allot  fully  paid- 
up  shares.    See  infra,  Winding-up,  50. 


Sale  and  purchase. 

25.— Purchase  by  company  of  its  shares : 
power  in  articles] — A  company  incorporated 
under  the  Companies  Act,  1862,  was  empowered 
by  its  memorandum  to  acquire  a  particular 
colliery  business  and  carry  on  the  trade  of  coal 
miners,  and  to  do  all  things  conducive  to  the 
attainment  of  the  above  object.  One  of  the 
articles  of  association  empowered  the  directors 
from  time  to  time  to  purchase  for  the  company 
any  shares  in  the  company  at  such  price  as  they 
should  think  reasonable.  Shares  so  purchased 
might  be  dealt  with  by  the  directors  as  if  they 
had  never  before  been  issued.  The  purchase- 
money  payable  by  the  company  for  any  shares 
so  purchased  might  be  paid  out  of  any  assets 
of  the  company,  and  such  shares  might  be 
transferred  to  the  company,  or  to  such  per- 
son as  they  should  determine.  Any  profits 
arising  on  the  re-issuing  or  subsequent  sale  of 
any  shares  purohased  for  the  company  were  to 
be  considered  as  profits  of  the  year  in  which  such 
shares  should  be  re-issued  or  sold  for  the  com- 
pany. The  memorandum  contained  no  power  to 
purchase  the  shares.  An  arrangement  was  made 
in  1872  under  which  the  directors  purchased  the 
shares  of  W.,  who  executed  a  transfer  of  -them  to 
the  company,  which  afterwards  appeared  in  the 
register  sent  to  the  Registrar  of  Joint- Stock 
Companies  as  the  holder.  Such  arrangement 
was  admitted  to  be  bona  fide,  and  was  approved 
by  the  shareholders  at  a  special  meeting.  In 
1879  the  company  was  ordered  to  be  wound  up. 
Upon  an  application  by  the  liquidator  to  put  W. 
on  the  list  of  contributories  in  respect  of  the 
shares  so  purchased  of  him, — Held  (reversing 
the  decision  of  Jessel,  M.B.),  that  the  purchase 
being  authorised  by  the  article  was  valid,  not- 
withstanding that  it  might  amount  to  a  reduc- 
tion of  capital,  and  that  W.  having  by  that 
transaction  got  rid  of  his  shares,  and  having 
ceased  to  be  a  member  for  more  than  twelve 
months  before  the  winding-up,  could  not  be  put 
upon  the  list  of  contributories.  In  re  The  Dron- 
field  SUkstone  Coal  Company  (Lim.) ;  ex  parte 
Ward  (App.),  50  Law  J.  Bep.  Chanc.  387 ;  Law 
Bep.  17  Ch.  D.  76. 

The  fact  that  the  article  was  in  terms  wide 
enough  to  authorise  a  trafficking  in  its  shares 
constituted  no  reason  for  impeaching  a  transac- 
tion effected  under  it  which  was  confined  within 
legal  limits.    Ibid. 

The  only  right  of  a  creditor  of  a  company  is 
to  proceed  against  every  present  member  and 
every  past  member  who  was  a  member  within 
twelve  months  before  the  commencement  of  the 
winding-up,  and  who  were  such  members  must 
be  tried  in  the  same  way  as  if  there  were  no 
winding-np.    Ibid. 


Sale  by  administratrix  of  sole  next-of-kin    of 
beneficial  owner.    See  Administrator,  15. 

Sale  on  Stock  Exchange.     See  Stock  Exchange, 
1,  2,  4,  6. 

Transfer. 

26. — Blank  transfer :  priority  of  assignees] — 
F.,  a  registered  owner  of  shares  in  a  company, 
transferable  without  seal,  deposited  the  certifi- 
cates of  his  shares,  with  an  instrument  in  form 
of  a  deed  of  transfer  signed  by  himself,  but 
blank  as  to  the  date,  the  consideration,  and  the 
name  of  the  transferee,  with  C.  to  secure  a  loan 
of  150Z. ;  and  C,  without  the  knowledge  of  F., 
afterwards  deposited  the  certificates  And  blank 
transfer  with  Q.  to  secure  the  repayment  of  250Z. 
Q.  inserted  the  date  and  his  own  name  as  trans- 
feree in  the  transfer : — Held,  that  C.  was  in  the 
position  of  an  equitable  mortgagee  of  the  shares, 
and  could  only  transfer  to  Q.  such  rights  as  he 
himself  had  against  F. ;  that  the  blank  transfer 
when  taken  by  Q.  from  C.  conferred  no  legal 
authority  upon  him,  and  he  had  no  authority 
from  the  plaintiff  to  insert  his  own  name  as 
transferee ;  and  that,  on  payment  of  1501.  and 
interest,  F.  was  entitled  to  have  the  shares  re- 
transferred  to  him.  France  v.  Clark  (App.), 
53  Law  J.  Bep.  Chanc.  588 ;  Law  Bep.  26  Ch. 
D.  257. 

Decision  of  Fry,  J.  (52  Law  J.  Bep.  Chanc. 
362 ;  Law  Bep.  22  Ch.  D.  830),  affirmed.  Ibid. 

Ex  parte  Sargent;  in  re  The  Tahiti  Cotton 
Company  (43  Law  J.  Bep.  Chanc.  425;  Law 
Bep.  17  Eq.  273)  and  Roffe  v.  Roscoe  (not  re- 
ported) distinguished.    Ibid* 

27. — Priority :  notice  to  company :  recognition 
of  trusts  by  company  and  its  officers] — The  later 
in  time  of  two  persons  holding  from  the  regis- 
tered shareholder  agreements  to  transfer  shares 
in  a  company  registered  under  the  Companies 
Act,  1862  and  1867,  neither  of  whom  has  a 
transfer  giving  him  a  title  to  be  registered  by  the 
oompany,  does  not  obtain  a  title  superior  to  that 
of  the  holder  of  the  first  agreement  by  first 
giving  notice  of  his  agreement  to  the  company. 
SocUU  Ge'ne'rale  de  Paris  v.  The  Tramways 
Union  Company  (Lim.)  (App.),  54  Law  J.  Bep. 
Q.B.  177 ;  Law  Bep.  14  Q.B.  D.  424. 

Section  30  of  the  Companies  Act,  1862,  which 
provides  that  no  notice  of  any  trust  shall  be  en- 
tered on  the  register  or  be  receivable  by  the 
Registrar,  means  that  no  notice  of  a  trust  is  to 
be  taken  by  the  company ;  although  (per  Cotton, 
L.J.,  and  Lindley,  L.J.,  dubitante  Brett,  M.B.),  if 
the  directors  have  knowledge  of  circumstances 
rendering  it  wrong  to  accept  a  transfer,  they 
may  be  personally  liable.    Ibid. 

Information  given  at  the  funeral  of  a  share- 
holder to  a  relative  who  was  secretary  of  the 
oompany,  held  not  to  amount  to  notice  to  the 
company.    Ibid. 

The  execution  by  a  registered  shareholder  of  a 
deed  of  transfer,  blank  as  to  the  name  of  the 
transferee  and  the  number  and  numbers  of 
shares,  which  blanks  were  subsequently  filled  in 
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without  re-execution  and  without  the  transferor 
seeing  the  deed  in  its  complete  state,  does  not 
confer  a  legal  title  to  the  shares.    Ibid. 

Martin  v.  Sedgwick  (9  Beav.  333)  commented 
on.    Ibid. 

28- — Registration :  power  to  require  evidence 
of  assignment]— Directors  of  an  insurance  com- 
pany had  power  to  require  evidence  of  assign- 
ment before  registering  the  assignees  as  mem- 
bers : — Held,  that  the  right  was  not  waived  by 
the  lapse  of  five  months  after  payment  of  a 
premium  by  such  assignees  before  winding  up ; 
and  therefore  the  names  of  the  assignees  were 
not  improperly  omitted  from  the  register  of 
members,  and  they  were  not  contributories. 
In  re  The  Album  Assurance  Society ;  Sanders1 
Case,  51  Law  J.  Rep.  Chanc.  579;  Law  Rep. 
20  Ch.  D.  403. 

29.— Registration :  refusal  to  register:  com- 
pany's  lien]—  The  10th  clause  of  Table  A  in  the 
1st  schedule  to  the  Companies  Act,  1862,  is  not 
limited  to  cases  where  a  member  is  indebted  for 
calls  or  otherwise  in  respect  of  the  particular 
share  proposed  to  be  transferred,  but  enables  the 
company  to  decline  to  register  the  transfer  if  the 
member  is  indebted  to  them  on  any  account  what- 
ever.  Ex  parte  Stringer,  Law  Rep.  9  Q.B.  D.  436. 

30.  —Registration  :  refusal  to  register :  mea- 
sure of  damages]— Section  26  of  the  Companies 
Act,  1867,  is  for  the  protection  of  a  transferor  of 
shares  in  a  registered  company,  and  enables  him 
to  compel  the  company  to  register  the  transfer  in 
case  the  transferee  fails  to  do  so.  But  the  sec- 
tion haB  made  no  alteration  as  regards  the 
ordinary  contract  for  the  sale  of  shares  in  a 
company,  under  which  a  transferor,  in  considera- 
tion of  the  price  of  such  shares,  is  bound  to 
execute  a  valid  transfer  and  hand  the  certificates 
to  the  transferee,  whilst  the  transferee  is  bound 
to  get  the  transfer  registered.  The  plaintiff, 
under  an  alleged  agreement  that  certain  shares 
which  he  held  in  a  company  should  be  taken  by 
one  L.  in  payment  of  a  debt  due  from  him  to  L. 
if  such  shares  were  registered,  executed  a  valid 
transfer  of  the  same  and  handed  the  certificates 
to  L.  The  plaintiff  applied  to  the  company 
under  section  26  of  the  Companies  Act,  1867,  to 
register  the  transfer,  but  they  refused  to  do  so 
upon  the  ground  that  he  was  indebted  "to  them. 
The  question  of  his  indebtedness  was  decided  in 
his  favour  in  an  action  between  him  and  the 
company,  and  the  transfer  was  subsequently 
registered.  The  company  had  no  notice  of  the 
alleged  agreement  between  the  plaintiff  and  L., 
the  transfer  being  expressed  to  have  been  exe- 
cuted for  a  nominal  sum.  The  market  value  of 
the  shares  having  fallen  considerably  between 
the  date  when  the  transfer  was  executed  and 
that  at  which  it  was  actually  registered,  the 
plaintiff  sought  to  recover  damages  from  the 
company  for  their  wrongful  refusal  to  register 
the  transfer : — Held,  that  the  plaintiff  was  only 
entitled  to  recover  nominal  damages,  as  the 
company  had  received  no  notice  of  the  alleged 
agreement  between  him  and  L.,  and  also  be- 
cause he  had   suffered  no  damage  either  in 


respect  of  calls  or  otherwise  from  the  refusal  of 
the  company  to  register  the  transfer.  Skinner 
v.  Tlte  City  of  London  Marine  Insurance  Cor- 
poration (Lim.)  (App.),  54  Law  J.  Rep.  Q.B. 
437 ;  Law  Rep.  14  Q.B.  D.  880. 

81. — Registration :  right  of  trustee  in  liqui- 
dation to  be  registered] — A  shareholder,  being  at 
the  time  indebted  to  the  company,  executed  a 
transfer  to  a  bank,  which  the  company,  under 
their  articles,  refused  to  register.  The  share- 
holder afterwards  filed  a  liquidation  petition,  and 
his  trustee  applied  to  be  registered  as  a  mem- 
ber : — Held  (reversing  the  decision  of  Bacon, 
V.C.),  that  the  trustee  was  not  entitled  to  be 
registered  as  a  member.  In  re  The  Cannock 
and  Rugeley  Colliery  Company;  ex  parte 
Harrison  (App.),  54  Law  J.  Rep.  Chanc.  554; 
Law  Rep.  28  Ch.  D.  363. 

32. — Registration  :  unregistered  transfer : 
laches  of  company :  contributory :  winding-up] — 
In  February,  1883,  A.,  the  registered  holder  of 
certain  shares,  executed  for  value  a  deed  of 
transfer  (the  names  of  the  transferee  being  left 
in  blank),  and  handed  the  transfer  and  the  share 
certificate  to  the  purchaser.  Afterwards  the 
transfer  and  certificate  came  into  the  possession 
of  W.,  who,  in  February,  1884,  filled  in  his  own 
name  as  transferee  and  sent  the  complete  trans- 
fer (with  the  certificate)  to  the  office  of  the  com- 
pany, requesting  that  the  shares  might  be 
registered  in  his  name  and  a  new  certificate 
issued.  A.  never  took  any  steps  to  get  the 
transfer  registered.  Through  the  default  of  the 
company  the  transfer  never  was  registered.  In 
April,  1884,  a  winding-up  order  was  made.  A. 
now  applied  to  have  B.'s  name  substituted  for 
his  as  the  holder  of  the  shares : — Held,  that  he 
was  entitled  to  the  order  asked  for.  In  re  Tlie 
Manchester  and  Oldliam  Bank,  54  Law  J.  Rep. 
Chanc.  926. 

38. — Right  to  transfer :  winding-up]  —  The 
mere  fact  that  intending  transferors  are  aware 
that  a  winding-up  of  the  company  is  in  prospect 
is  not  by  itself  any  bar  to  their  right  to  transfer 
the  shares.  In  re  The  Taurine  Company  (Lim.) 
(App.),  53  Law  J.  Rep.  Chanc.  271 ;  Law  Rep. 
26  Ch.  D.  118. 

CluippelVs  Case  (Law  Rep.  6  Chanc.  902)  and 
Allin's  Case  (43  Law  J.  Rep.  Chanc.  116 ;  Law 
Rep.  16  Eq.  449)  distinguished.    Ibid. 

Past  member:  validity  of  transfer.    See  infra, 
Winding-up,  8. 

Solicitor. 

1. — Liability :  separate  undertaking :  separate 
capital]— Where  the  solicitors  of  the  promoters 
of  an  Act  of  Parliament,  whereby  a  company  is 
created  and  empowered  to  raise  capital  and 
carry  out  works,  and,  if  they  so  resolve,  to  raise 
separate  capital  for  and  carry  out  separately 
certain  portions  of  such  works  as  a  separate 
undertaking,  agree  to  pay  certain  claims  out  of 
the  first  capital  raised  by  the  company,  and  the 
company  duly  raise  capital  for  the  separate 
undertaking  and  none  other,  neither  the  com- 
pany nor  the  solicitors  are  liable  under  the  agree- 
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ment.*  Allan  v.  The  Regent's  Canal,  City  and 
Docks  Railway  Company,  64  Law  J.  Rep. 
Q.B.  201. 

2. — Officer :  promoter :  officer  of  the  company] 
— A  solicitor  is  not  an  officer  of  the  company, 
within  the  meaning  of  section  165  of  the  Com- 
panies Act,  1862,  so  as  to  be  amenable  to  the 
jurisdiction  of  that  section.  In  re  The  Great 
Wheal  Polgooth  Company  (Lim.),  51  Law  J.  Ben. 
Chanc.  42. 

A  solicitor  acting  for  a  company  in  its  early 
stages  is  not  to  be  treated  as  a  promoter  of  the 
company.    Ibid. 

Costs  of   formation  of  company:  right  to  re- 
cover from  company.    See  supra,  Formation. 

Lien  of,  on  documents.    See  Solicitor,  23,  24. 

Winding-up. 

Appeal. 

1. — Security  for  costs'] — Where  a  company, 
which  has  been  ordered  to  be  wound  up  on  the 
ground  that  it  is  unable  to  pay  its  debts,  is 
the  sole  appellant  from  the  winding-up  order, 
security  for  the  costs  of  the  appeal  must  be 
given.  In  re  The  Photographic  Artists'  Co- 
operative Company  (Lim.)  (App.),  52  Law  J.  Rep. 
Chanc.  654 ;  Law  Rep.  23  Ch.  D.  370. 

Carriage  of  order,  as  to,  discouraged.    See  No. 
37  infra. 

Building  society. 

Priorities    in    winding   up    of.     See  Building 
Society,  21-24. 

Call. 

2. — Power  to  make:  affidavit  in  support]  — 
In  the  winding-up  of  an  unlimited  company  the 
Court  has  power  to  make  a  call  under  section 
102  of  the  Companies  Act,  1862,  on  a  proper 
case  shewn  by  the  official  liquidator;  and  the 
debts  of  the  company  not  having  been  paid,  an 
affidavit  by  the  liquidator  that  the  call  was  re- 
quired for  "the  adjustment  of  the  rights  and 
liabilities  of  the  members  amongst  themselves  " 
was  held  to  imply  that  the  call  was  necessary 
for  the  payment  of  debts,  and  to  be  a  sufficient 
compliance  with  form  33  of  the  General  Order 
of  November,  1862,  rule  38.  In  re  The  Norwich 
Equitable  Fire  Assurance  Company;  Miller's 
Case,  54  Law  J.  Rep.  Chanc.  141. 

Contributory. 

8.— Adjustment  of  rights:  indemnity]— Un- 
der section  102  of  the  Companies  Act,  1862,  the 
Court  can  only  adjust  the  rights  of  contributories 
inter  se,  qua  contributories.  In  re  The  Alex- 
andra Palace  Company ;  ex  parte  Ooodson  and 
others,  62  Law  J.  Rep.  Chanc.  428 ;  Law  Rep.  23 
Ch.  D.  297. 

Where  the  governing  object  of  a  summons  by 

directors  was  to  obtain  indemnity  from  co-con- 

tributories,  joint  tort-feasors,  but  some  matters 

asked  for  were  within  the  jurisdiction  in  the 

Diqjsst,  1881-1885. 


winding-up,    the    Court    refused  to  make  any 
order.    Ibid. 

4. — Bankrupt :  liability  to  future  calls :  proof 
in  bankruptcy] — Where  a  limited  company  has 
gone  into  liquidation  pending  the  bankruptcy  of 
a  contributory,  the  liability  of  such  contributory 
to  pay  future  calls  is,  under  the  Bankruptcy 
Act,  1869,  section  31,  provable  in  bankruptcy,  and 
cannot  be  said  to  be  "a  debt  or  liability  in- 
capable of  being  fairly  estimated."  In  re  The 
Mercantile  Mutual  Marine  Insurance  Associa- 
tion, 53  Law  J.  Rep.  Chanc.  593 ;  Law  Rep.  25 
Ch.  D.  415. 

In  re  Tlie  East  India  Cotton  Agency ;  Fur- 
doonjee's  Case  (Law  Rep.  3  Ch.  D.  264)  (which 
appears  to  be  inconsistent  with  the  above  pro- 
position), explained  as  being  a  decision  under  an 
Indian  Insolvency  Act.    Ibid. 

5. — Bankrupt :  locus  standi] — A  person  whose 
name  has  been  settled  on  the  list  of  contribu- 
tories of  a  company  in  liquidation,  becoming  a 
bankrupt,  becomes  a  stranger  to  the  company, 
and  can  make  no  application  to  the  Court  in  the 
winding-up,  and  the  Court  has  no  jurisdiction 
to  make  an  order  upon  his  application.  The 
name  of  a  contributory  becoming  bankrupt  is 
not  removed  from  the  list,  but  all  his  interest 
passes  to  the  trustees.  In  re  The  Cape  Breton 
Company  (App.),  51  Law  J.  Rep.  Chanc.  202 ; 
Law  Rep.  19  Ch.  D.  77. 

6. — Husband  taking  shares  in  name  of  wife  : 
company  accepting  wife  as  shareholder] — D.  in 
1864  applied  for  300  shares  in  a  bank,  100  in  his 
own  name  and  200  in  the  name  of  M.,  his  wife, 
and  paid  the  deposit  on  the  whole  300.  M.  was 
ignorant  of  the  transaction.  D.  subscribed  the 
memorandum  and  articles  of  association  for 
himself  and  M.  and  paid  all  calls  on  the  shares. 
The  company  went  into  liquidation  in  1866,  and 
D.  died  soon  afterwards,  having  within  a  year 
from  the  winding-up  sold  and  transferred  140  of 
the  200  shares  allotted  to  M.  M.  was  placed  on 
the  A  list  in  respect  of  the  60  shares  and  on  the 
B  list  in  respect  of  the  140  shares,  and  her 
separate  estate  being  insufficient  to  meet  the 
calls,  the  liquidator  applied  to  have  the  B  list 
rectified  by  placing  the  executors  of  D.  thereon 
in  respect  of  the  140  shares : — Held,  that  as  the 
company  had  accepted  M.  as  a  shareholder,  and 
there  had  been  no  concealment  of  the  nature  of 
the  transaction,  the  estate  of  D.  could  not  be 
charged.  In  re  The  London,  Bombay,  and  Medi- 
terranean Bank  (Lim.),  50  Law  J.  Rep.  Chanc. 
567 ;  Law  Rep.  18  Ch.  D.  581. 

7. —  Insurance  society  :  policy -holders]  — 
Where  the  constitution  of  a  life  insurance  society 
was  such  that  participating  policy-holders  were 
liable  as  contributories  after  shareholders,  it  was 
held  on  the  construction  of  the  articles  that  a 
policy-holder  who  had  assigned  his  policy  before 
the  winding-up  was  not  liable  as  contributory. 
In  re  The  Albion  Assurance  Society ;  ex  parte 
Brown  (App.),  50  Law  J.  Rep.  Chanc.  714 ;  Law 
Rep.  16  Ch.  D.  83. 

&.—Past  member:  validity  of  transfer] — On 
the  24th  of  December  1874,  special  resolutions 
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were  passed  for  the  voluntary  winding-up  of  a 
company,  whioh  were  confirmed  by  a  resolution 
on  the  5th  of  January,  1875.  In  March,  1877,  a 
petition  was  presented  for  winding  up  the  com- 
pany compulsorily,  on  which  a  compulsory  order 
was  made  on  the  17th  of  March,  1877 : — Held, 
by  Lindley,  L.J.,  and  Fry,  L.J.,  affirming  Bacon, 
V.G.  (dissentients  Cotton,  L.J.),  that  the  com- 
mencement of  the  winding-up  must  be  the  pre- 
sentation of  the  petition  on  which  the  com- 
pulsory order  was  made ;  and  consequently  share- 
holders who  had  transferred  their  shares  on  the 
23rd  of  December,  1874,  were  within  the  protec- 
tion of  section  38,  sub-section  1,  and  were  not 
liable  to  be  put  on  the  B  list  of  contribu- 
tories.  Transfers  of  shares  were  executed  by 
the  transferors  on  the  23rd  of  December,  1874, 
with  knowledge  of  a  meeting  summoned  for  the 
day  following  to  pass  resolutions  for  winding  up 
and  transferring  the  assets  to  a  new  company, 
and  were  registered  on  the  24th  of  December, 
immediately  before  the  meeting  at  which  such 
resolutions  were  passed.  There  was  no  evidence 
that  the  transfers  had  been,  as  required  by  the 
articles,  approved  by  a  board  of  directors  or 
executed  by  the  transferees,  but  they  had  been 
acted  upon :  the  transferees,  having  voted  for  the 
winding-up  in  respect  of  the  shares,  and,  in  the 
ultimate  compulsory  winding-up  in  1877,  having 
been  put  on  the  list  of  contributories, — Held, 
upon  an  application  made  in  the  name  of  the 
liquidator  in  1883  to  have  the  transferors  put  on 
the  A  list  on  the  ground  of  the  invalidity  of  the 
transfers,  that  although  there  might  have  been 
irregularities  connected  with  their  execution, 
they  could  not  now,  after  such  a  lapse  of  time — 
no  new  fact  having  been  discovered  which  was 
not  known  to  the  liquidator  in  1877— be  treated 
as  otherwise  than  valid.  In  re  The  Taurine 
Company  (Lim.)  (App.),  53  Law  J.  Rep.  Chanc. 
271 ;  Law  Rep.  26  Ch.  D.  18. 

Breach  of  contract  to  take  shares :  measure  of 
damages.    See  supra,  Shares,  4. 

Qualification  shares :  director,  whether  liable  as 
contributory  in  respect  of.  See  supra,  Direc- 
tor, 19. 

Repudiation  of  shares  :  compromise.  See  supra, 
Shares,  6. 

Costs. 
0. — Contributory  :  right  of  contributory' s 
solicitors  to  sue  to  recover  assets] — Where  an 
order  is  made  in  a  winding-up  giving  persons 
interested  in  the  assets  of  the  company  leave  to 
take  proceedings  in  the  name  of  the  company 
on  giving  such  indemnity  as  the  Court  shall  direct, 
the  giving  of  the  indemnity  is  a  condition  pre- 
cedent to  the  institution  of  any  such  proceed- 
ings, and  must  be  the  subject  of  a  substantive 
application  before  such  proceedings  are  taken. 
Such  leave  will  only  be  given  to  creditors  or  con- 
tributories of  the  company.  Where,  therefore, 
a  contributory  obtained  an  order  that  his  taxed 
costs  of  an  application  in  the  winding-up  should 
be  paid  to  him  out  of  the  assets  of  the  company, 
and  the  contributory  having  become  bankrupt, 


and  the  liquidators  of  the  company  alleging 
that  they  had  no  assets  to  meet  such  costs,  the 
solicitors  obtained  an  order  that  on  giving  such 
indemnity  as  the  Court  should  direct  they  might 
bring  an  action  in  the  name  of  the  company 
against  the  former  directors  and  promoters  of 
the  company  with  a  view  to  increase  the  assets 
in  the  winding-up,  and  forthwith  commenced 
such  an  action ;  on  an  application  by  the  defen- 
dants in  the  action, — Held,  on  appeal,  that  the 
order  giving  leave  to  bring  the  action  must  be 
set  aside,  and  all  proceedings  in  the  action  must 
be  stayed,  on  the  grounds,  first,  that  the  giving 
of  the  indemnity  was  a  condition  precedent 
which  had  not  been  complied  with ;  and,  secondly, 
that  the  order  itself  was  made  without  jurisdic- 
tion, as  the  solicitors  were  not  persons  inter- 
ested in  the  assets  of  the  company.  Held  also, 
that  the  solicitors  must  pay  the  costs  of  the 
defendants  and  of  the  liquidators  as  between 
party  and  party.  T)ie  Cape  Breton  Company 
(Lim.)  v.  Fenn  (App.),  50  Law  J.  Rep.  Chanc. 
321 ;  Law  Rep.  17  Ch.  D.  198. 

10. — Contributory  summons  :  representative 
case] — The  costs  of  a  representative  contribu- 
tory summons  in  the  winding-up  of  a  company 
are  not  to  be  allowed  as  between  solicitor  and 
client.  Part's  Case  (Law  Rep.  10  Eq.  622)  not 
followed  on  this  point.  In  re  The  Mutual 
Society,  50  Law  J.  Rep.  Chanc.  400 ;  Law  Rep. 
18  Ch.  D.  530  (nom.  Orimwade  v.  The  Mutual 
Society). 

11. — Creditor:  successful  claim]-- Costs  of 
successful  claims  in  a  winding-up  were  not  given 
against  the  liquidator  personally,  but  out  of  the 
assets.  In  re  The  Marseilles  Extension  Railway 
and  Land  Company ;  Smallpage  and  Brandon's 
Cases,  Law  Rep.  30  Ch.  D.  598. 

12. — Petition :  withdrawal :  shareholders  ap- 
pcarinq  to  support] — A  creditor's  winding-up 
petition  was,  by  arrangement  with  the  company 
and  the  petitioner,  withdrawn,  and  an  order 
taken  for  its  dismissal : — Held,  that  shareholders 
appearing  to  support  were  entitled  to  their  costs. 
In  re  The  Nacupai  Gold  Mining  Company,  54 
Law  J.  Rep.  Chanc.  109 ;  Law  Rep.  28  Ch.  D.  65. 
13. — Where  a  petition  has  been  presented  to 
wind  up  a  company,  and  has  got  into  the  paper 
without  ever  having  been  advertised,  contribu- 
tories have  no  right  to  appear  either  at  the 
hearing  or  on  an  application  by  the  petitioner 
for  leave  to  withdraw  the  petition,  and  the 
petitioner  will  not  be  ordered  to  pay  the  costs 
occasioned  by  their  so  doing.  This  rule  does 
not  apply  to  the  company.  In  re  The  United 
Stock  Exchange  Company  (Lim.),  54  Law  J.  Rep. 
Chanc.  310  ;  Law  Rep.  28  Ch.  D.  183. 

It  is  not  the  practice  of  the  Court  to  dispense 
with  advertisement.    Ibid. 

14. — Petitioner :  second  petition ;  first  peti- 
tion not  a  bona  fide  one]— A  bona  fide  cre- 
ditor who  presents  a  petition  in  ignorance  of 
a  prior  petition  is  entitled  to  his  costs  up 
to  the  time  when  he  has  notice  of  the  prior 
petition ;  and  if  he  has  reason  to  suppose  that 
the  other  petition  is  not  a  bona  fide  one,  he 


COMPANY,  Winding-up. 


15S 


may  proceed  with  his  own,  and  will  be  allowed 
his  costB.  In  re  The  General  Financial  Bank 
(App.),  51  Law  J.  Rep.  Chanc.  490 ;  Law  Rep. 
20  Ch.  D.  276. 

15. — Priority:  unsuccessful  litigation]  — In 
the  course  of  the  winding-up  of  a  company  the 
official  liquidator  attempted  to  place  a  person 
who  was  a  stranger  to  the  company  upon  the 
list  of  contributories,  but  failed  in  the  attempt, 
and  was  ordered  to  pay  the  costs  of  the  success- 
ful litigant,  and  to  be  at  liberty  to  retain  out  of 
the  assets  of  the  company  the  amount  of  his 
costs : — Held,  that  the  liquidator  was  entitled  to 
be  paid  these  costs  out  of  the  assets  in  priority 
to  the  general  costs  of  the  winding-up.  In  re 
The  Dominion  of  Canada,  Plumbago  Company 
(Lim.)  (App.),  53  Law  J.  Rep.  Chanc.  702 ;  Law 
Rep.  27  Ch.  D.  33. 

Decision  of  Pearson,  J.  (53  Law  J.  Rep.  Chanc. 
394),  affirmed.    Ibid. 

16. — Priority:  liquidator's  remuneration  and 
costs]— When  the  assets  of  a  company  are  in- 
sufficient for  the  payment  in  full  of  the  costs  of 
winding  up,  and  of  internal  litigation  in  the 
winding-up,  the  liquidator  is  not  entitled  to  any 
remuneration ;  but  he  is  entitled  to  his  costs  of 
realisation  out  of  the  assets  in  priority  to  the 
costs  of  internal  litigation;  and  the  costs  of 
such  litigation,  and  all  other  costs  ordered  to  be 
paid  out  of  the  assets,  will  be  paid  rateably 
without  regard  to  order  of  date.  In  re  The 
Dronfield  Silks  tone  Coal  Company  (No.  2),  52 
Law  J.  Rep.  Chanc  963;  Law  Rep.  23  Ch. 
D.  511. 

Ex  parte  Percival  (Law  Rep.  6  Eq.  519),  The 
Cape  Breton  Company  v.  Fenn  (No.  9  supra), 
and  The  Home  Investment  Society  (Law  Rep. 
14  Ch.  D.  167)  considered.    Ibid. 

17. — Proof]  —  A  creditor  claimed  to  prove  in 
a  winding-up  for  sums  parts  of  which  were 
allowed.  The  liquidator  made  a  claim  against 
the  creditor,  which  was  disallowed : — Held,  that 
costs  of  the  creditor  so  far  as  they  resulted  from 
his  own  claim  were  to  be  added  to  his  debt,  and 
so  far  as  they  resulted  from  the  claim  of  the 
liquidator  were  to  be  paid  in  full  out  of  the  assets 
of  the  company.  In  re  Hie  Lombard  Deposit 
Bank ;  ex  parte  The  Lombard  Building  Society, 

50  Law  J.  Rep.  Chanc.  749. 

18. — Security  for  :  insolvent  petitioner] — 
Where  a  petition  had  been  presented  for  the 
winding-up  of  a  company,  and  the  petitioner  had 
subsequently  filed  a  liquidation  petition,  but  no 
trustee  had  been  appointed, — Held,  that  the 
petitioner  must  give  security  for  costs.  In  re 
The  Carta  Para  Gold  Mining  Company  (Lim.)t 

51  Law  J.  Rep.  Chanc.  191 ;  Law  Rep.  19  Ch. 
D.  457. 

Malcolm  v.  Hodgkinson  (Law  Rep.  8  Q.B.209) 
and  Brocklebank  v.  The  King's  Lynn  Steamship 
Company  (47  Law  J.  Rep.  C.P.  321 ;  Law  Rep. 
3  C.P.  D.  365)  followed.    Ibid. 

Priority:  costs  of  internal  litigation.    See  No. 
16  supra. 

Security  for  costs  of  appeal.    See  No.  -1  supra. 


Creditor. 
Execution.    See  Nos.  22,  23  infra. 
Petition  by.    See  Nos.  40-46  infra. 
Proof  by.    See  Nos.  48-56  infra. 
Set-off  by.    See  Nos.  67-69  infra. 

Discovery, 

19. — Interrogatories:  public  officer:  docu- 
ments]—The  provisions  of  Order  XXXI.  of  the 
Rules  of  Court  with  regard  to  discovery  are 
applicable  to  proceedings  in  a  winding-up,  and 
leave  will  be  given  to  serve  interrogatories  on  a 
public  officer  or  other  member  of  a  company 
carrying  in  a  claim  in  a  winding-up,  where  the 
Judge  is  satisfied  that  such  public  officer  or 
member  is  likely  to  be  able  to  give  the  informa- 
tion required.  In  re  The  Alexandra  Palace 
Company,  50  Law  J.  Rep.  Chanc.  7  ;  Law  Rep.  16 
Ch.  D.  58. 

20. — Production  of  documents:  banking 
company  ;  interest  of  dissentient  shareholder : 
arbitration  :  secrecy  clause] — The  deed  of  settle- 
ment of  a  banking  company  provided  that  no 
member  should  be  entitled  to  inspect  or  have  in 
equity  discovery  of  the  books  of  the  company. 
The  company  went  into  voluntary  liquidation 
under  the  provisions  of  the  Companies  Act, 
1862,  with  a  view  to  reconstruction,  and  its  busi- 
ness, customers,  and  books  had  been  transferred 
to  the  new  company,  which  was  carrying  on 
business.  M.,  one  of  six  dissentient  share- 
holders (who  represented  together  about  3,0002. 
paid-up  capital  out  of  a  total  of  338,0002.),  re- 
fused an  offer  of  the  liquidators  to  buy  her 
interest,  and  the  liquidators  appointed  an  arbi- 
trator. M.  also  appointed  an  arbitrator,  but 
previously  to  so  doing  took  out  this  summons 
for  production  by  the  liquidators  of  all  books, 
accounts,  statements,  returns,  reports,  and  other 
documents  containing  entries  or  information 
relative  to  the  assets  of  the  bank  at  the  date  of 
the  resolution  to  wind  up : — Held,  that  M.  was 
not  entitled  to  the  order  asked  for,  which  would 
injure  the  business  of  the  new  company,  while 
her  interests  were  sufficiently  protected  by  sec- 
tions 161  and  162  of  the  Companies  Act,  1862, 
under  which  the  burthen  was  on  the  liquidators 
to  shew  that  their  offer  was  a  fair  one.  In  re 
The  Glamorganshire  Banking  Company,  54  Law 
J.  Rep.  Chanc.  765 ;  Law  Rep.  28  Ch.  D.  620. 

Liquidator,  by.    See  No.  26  infra. 

Stannaries  Court :  practice  of.    See  Stahnabxes 
Coubt. 

Evidence. 

21. — Depositions  :  admissibility]  —  Deposi- 
tions taken,  under  the  Companies  Act,  1862, 
s.  115,  by  the  liquidator  of  a  company  which  is 
being  wound  up  are  not  admissible  in  evidence 
against  persons  in  whose  absence  they  have 
been  taken,  even  though  such  persons  have 
obtained  an  order  requiring  the  liquidator  to 
specify  the  depositions  or  parts  of  depositions 
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on  which  he  intends  to  rely  against  them,  and 
he  has  accordingly  specified  the  depositions 
which  he  desires  to  use.  In  re  The  Great 
Western  Forest  of  Dean  Coal  Consumers*  Com- 
pany (Lim.) ;  Craw  shay's  &  Carter's  Case,  54 
Law  J.  Rep.  Chanc.  506. 

Execution :  leave  to  proceed. 

22. — Order  of  Bacon,  V.C.,  granting  leave  to 
a  judgment  creditor  of  a  company  to  proceed 
with  an  execution  against  the  company,  not- 
withstanding an  order  to  wind  up  the  company 
obtained  on  a  petition  presented  prior  to  the 
judgment,  reversed.  In  re  TJic  Vron  Colliery 
Company  (App.),  51  Law  J.  Rep.  Chano.  389 ; 
Law  Rep.  20  Ch.  D.  442. 

The  object  of  the  Act  is  the  collection  and  dis- 
tribution of  the  assets  of  the  company  equally 
among  all  the  creditors.    Ibid. 

The  principle  of  the  cases  of  In  re  The  London 
Cotton  Company  (35  Law  J*  Rep.  Chanc.  425 ; 
Law  Rep.  2  Eq.  53),  In  re  Bastow  &  Co.  (36  Law 
J.  Rep.  Chano.  899 ;  Law  Rep.  4  Eq.  681),  In  re 
The  Railway  Steel  and  Plant  Company;  ex 
parte  Taylor  (47  Law  J.  Rep.  Chanc.  321 ;  Law 
Rep.  8  Ch,  D.  183)  and  In  re  Richards  &  Co.  (48 
Law  J.  Rep.  Chanc.  555 ;  Law  Rep.  11  Ch.  D. 
676) — namely,  that  the  fact  of  a  creditor  giving 
to  the  company  at  its  request  an  indulgence,  or 
being  induced  by  fraudulent  statements  made  by 
the  officers  of  the  company  to  defer  taking  pro- 
ceedings against  the  company,  is  an  exceptional 
circumstance  justifying  the  exercise  by  the  Court 
of  its  judicial  discretion  in  granting  leave  to  pro- 
ceed with  an  execution,  notwithstanding  a  wind- 
ing-up order,  and  thus  preferring  a  particular 
creditor  to  the  general  body  of  creditors — ques- 
tioned per  Jessel,  M.R.,  and  Holker,  L.J.    Ibid. 

28. — Where  an  execution  against  the  goods 
of  a  company,  which  is  being  wound  up,  is 
avoided  by  the  Companies  Act,  1862,  s.  163,  it  is 
avoided  altogether,  and  the  creditor  retains  no 
interest  under  it.  In  re  The  Artistic  Colour 
Printing  Company ;  ex  parte  Fourdinier,  Law 
Rep.  21  Ch.  D.  510. 

Insurance  company. 

Life  assurance  company:  insolvency:  scheme 
for  reduction  of  contracts.  See  Insurance, 
Life,  2. 

Liquidator. 

Appointment."] 

24. — Reference  to  chambers'] — An  official  liqui- 
dator ought  not  to  be  appointed  on  the  hearing 
of  a  winding-up  petition,  it  being  now  the  settled 
practice  to  direct  a  reference  to  chambers  for 
that  purpose.  In  re  The  General  Financial 
Bank  (App.),  51  Law  J.  Rep.  Chanc.  490 ;  Law 
Rep.  20  Ch.  D.  276. 

Voluntary  liquidator.    See  Nos.  79,  80  infra. 

Default.] 

25. — Surety:  right  to  reopen  accounts] — In 
the  winding-up  of  companies,  where  the  surety 


for  a  defaulting  liquidator  becomes  liable  upon 
his  bond,  it  is  not  the  practice  to  give  notice 
to  the  surety  of  the  taking  of  the  accounts  as 
against  the  liquidator ;  but  if  the  surety  becomes 
aware  of  the  taking  of  the  accounts  and  applies 
for  leave  to  attend,  such  leave  will  be  granted  at 
his  own  expense.  In  re  The  Birmingham  Brew- 
ing, Malting,  and  Distilling  Company  (Lim.), 
52  Law  J.  Rep.  Chanc.  358. 

H.  was  appointed  liquidator  in  a  winding-up. 
The  G.  Society  became  his  sureties  for  3,000?., 
and  for  that  purpose  entered  into  a  bond,  which 
provided  that  the  certificate  of  the  chief  clerk 
should  be  conclusive  evidence  as  between  all 
parties  that  the  bond  had  been  forfeited  to  the 
amount  stated  in  the  certificate.  On  the  bank- 
ruptcy of  H.  a  fresh  liquidator  was  appointed  in 
his  place.  The  accounts  of  H.,  which  were  car- 
ried in  and  vouched  without  any  notice  having 
been  given  to  the  society,  shewed  a  probable 
deficit  of  4,5002.  The  society,  on  receiving  notice 
of  the  date  fixed  for  the  final  passing  of  the  ac- 
counts, attended  and  asked  to  have  them  reopened 
in  their  presence.  The  Court  allowed  the  society 
to  have  the  accounts  reopened,  on  the  terms  that 
they  should  pay  into  Court  the  whole  of  the 
3.000Z.  for  which  they  were  liable,  together  with 
100Z.  for  the  costs  of  such  reopening,  and  should 
undertake  to  pay  interest  on  the  amount  to  be 
found  due  from  them,  and  pay  the  costs  of  the 
application.    Ibid. 

Discovery.] 

26. — Misfeasance  by  directors:  affidavit  of 
documents] — In  the  winding-up  of  a  company 
the  official  liquidator  took  out  a  summons,  under 
section  165  of  the  Companies  Aot,  1862,  against 
a  number  of  persons  who  were  or  had  been  direc- 
tors, seeking  to  make  them  responsible  for  certain 
alleged  acts  of  misfeasance,  which  were  107  in 
number.  In  support  of  his  application  he  filed 
a  long  affidavit  embracing  the  cases  of  all  the 
directors.  E.  had  been  a  director  for  a  short 
period  only,  and  the  liquidator  only  sought  to 
make  him  liable  for  11  out  of  the  107  acts  of  mis- 
feasance. E.  appeared  by  a  separate  solicitor, 
and  applied  for  an  order  upon  the  liquidator 
to  state  the  particular  paragraphs  of  the  affi- 
davit on  which  he  intended  to  rely  as  against 
him: — Held  (affirming  the  decision  of  Chitty, 
J.),  that  the  application  must  be  refused,  on 
the  ground  that  there  were  no  special  circum- 
stances to  take  the  case  out  of  the  general  rule 
that  a  defendant  must  ascertain  for  himself  what 
part  of  his  opponent's  evidence  relates  to  him. 
In  re  Tlie  Mutual  Society  (App.),  52. Law  J.  Rep. 
Chanc.  621 ;  Law  Rep.  22  Ch.  D.  714. 

An  official  liquidator  is  not  in  the  position  of 
an  ordinary  litigant ;  he  is  an  officer  of  the  Court, 
and  will  not,  except  under  special  circumstances, 
be  ordered  to  make  the  usual  affidavit  as  to  docu- 
ments, although  he  is  bound  to  shew  a  hostile 
litigant  all  the  documents  in  his  possession  on 
whioh  he  relies  or  which  the  litigant  desires  to 
see.    Ibid. 


COiffcAN?,  Winding-up. 


157 


Documents  in  possession  of  liquidator  after  dis- 
solution :  duty  of  liquidator  to  produce.  See 
Pbactice — Production  of  Documents,  22. 

Validity  of  resolution  appointing  liquidator: 
confirmation  of  disputed  appointment  by  Court. 
See  infra,  80. 

Laches.] 

27. — Creditors  acting  in  name  of  liquidator] 
— Creditors  who  were  dissatisfied  with  the  con- 
duct of  the  liquidator  took  out  a  summons  to  re- 
move him  and  to  appoint  another.  The  Judge 
refused  to  remove  the  liquidator,  but  allowed  the 
creditors  to  use  the  name  of  the  liquidator  in  any 
application  they  might  be  advised  to  make,  in- 
demnifying the  liquidator : — Held,  on  an  applica- 
tion under  that  leave,  that  the  creditors,  not 
having  appealed  from  the  refusal  of  the  Judge, 
must  be  treated  as  if  they  were  in  fact  the  liqui- 
dator, and  were  barred  by  the  laches  which  would 
have  barred  the  liquidator's  claim.  In  re  The 
Taurine  Company  (Lim.)  (App.),  53  Law  J.  Rep. 
Chanc.  271 ;  Law  Rep.  26  Ch.  D.  118. 

Claim'  against  directors  for  misfeasance :  lapse 
of  time.    See  supra,  Director,  18. 

Leave  to  prosecute] 

28. — Fraud  of  directors] — The  discretion 
conferred  on  the  Court  by  the  Companies  Act, 
1862,  s.  167,  with  reference  to  directing  the 
liquidator  of  a  company  to  prosecute  its  officers 
or  members,  is  unshackled  by  any  obligation 
of  hearing  evidence  as  to  the  propriety  of  a  pro- 
secution. In  re  Charles  Denham  &  Co.,  63  Law 
J.  Rep.  Chanc.  1113 ;  Law  Rep.  25  Ch.  D.  752. 

An  application  under  the  Companies  Act,  1862, 
8. 167,  is  properly  made  ex  parte.    Ibid. 

Liability.] 

20. — Personal  contract:  injunction:  juris- 
diction] — The  Court  refused  to  restrain  an  action 
against  an  official  liquidator  personally  for  work 
done  for  the  benefit  of  the  estate.  In  re  The 
Original  Hartlepool  Collieries  Company,  51 
Law  J.  Rep.  Chanc.  508. 

Powers^] 

80. — Assignment  by  official  liquidator  of  all 
the  property  of  a  company] — In  the  winding-up 
of  a  company  an  arrangement  was  entered  into 
with  the  sanction  of  the  Court  by  which  the 
official  liquidators  assigned  to  W.,  in  the  most 
general  terms,  all  the  property  of  the  company 
which  the  liquidators  had  power  to  dispose  of, 
in  consideration  of  certain  payments  to  be  made 
by  W.,  which  were  duly  made.  W.  entered  into 
the  arrangement  on  behalf  of  E.,  an  officer  of 
the  company.  The  liquidators  afterwards  brought 
forward  claims  against  E.  and  some  of  the  direc- 
tors, alleging  that  they  had  improvidently  sold 
property  of  the  company  at  an  undervalue,  and 
seeking  to  make  them  liable  for  the  loss,  and 
also  alleging  that  E.  and  some  of  the  directors 
had  purchased  for  the  company  certain  property, 
and  concealed  the  fact  that  it  had  shortly  before 


been  bought  by  E.  for  little  more  than  half  the 
amount,  and  seeking  to  make  them  liable  for  the 
difference.  The  existence  of  these  claims  was 
not  known  at  the  time  when  the  above  arrange- 
ment was  entered  into.  E.  took  out  a  summons 
to  restrain  the  liquidators  from  prosecuting  these 
claims  without  his  consent,  which  application 
was  refused  by  Hall,  V.C. : — Held,  on  appeal, 
that  claims  of  this  nature  were  "  things  in  ac- 
tion "  of  the  company  within  the  meaning  of  the 
Companies  Act,  1862,  s.  95,  sub-s.  3,  and  could 
be  assigned  by  the  official  liquidator,  that  they 
were  assigned  by  the  deed,  and  that  E.  was  en- 
titled to  the  order  which  he  asked,  but  that  the 
order  ought  to  be  made  without  prejudice  to  any 
application  which  the  liquidators  might  make  to 
the  Vice-chancellor  to  enforce  the  claims,  in  case 
they  should  be  successful  in  proceedings  to  set 
aside  the  arrangement.  In  re  The  Park  Gate 
Waggon  Works  Company  (App.),  Law  Rep. 
17  Ch.  D.  234. 
Remuneration.    See  No.  16  supra. 

Right  to  recover  money  paid  by  directors  in  mis- 
take of  legal  powers.  See  Building  Society,  8. 

Provisional  liquidator.] 

31. — Adjournment  to  chambers  of  order  for 
appointment — The  provisions  of  Order  L.  rule  17, 
with  respect  to  the  appointment  of  receivers,  are 
applicable  to  the  appointment  of  provisional 
liquidators;  so  that  when  an  order  has  been 
made  for  the  appointment  of  a  provisional 
liquidator,  it  may  be  at  once  adjourned  to  cham- 
bers and  there  completed.  In  re  The  Hoyland 
Silkstone  Colliery  Company  (Lim.),  53  Law  J. 
Rep.  Chanc.  352. 

Appointment  of :  bank :  power  to  carry  on  busi- 
ness.   See  No.  48  infra. 
Appointment  of,  with  powers  of  official  liqui- 
dator.   See  No.  44  infra. 

Receiver.] 

82. — Under  trust-deed:  removal  of]  —  After 
the  presentation  of  a  petition  for  winding  up  the 
company,  but  before  an  order  for  winding-up 
was  made  or  an  official  liquidator  appointed,  two 
of  the  directors  of  the  company,  in  the  character 
of  trustees  of  a  trust-deed  for  securing  certain 
mortgage  debentures,  commenced  an  action 
against  the  company  for  the  enforcement  of  the 
deed,  and  obtained  the  appointment  of  a  receiver 
of  the  property  included  in  the  trust-deed,  which 
comprised  the  whole,  or  nearly  the  whole,  of  the 
assets  of  the  company.  A  winding-up  order  was 
subsequently  made  and  an  official  liquidator  ap- 
pointed ;  and  on  his  application, — Held,  that  the 
receiver  appointed  in  the  action  must  be  removed, 
and  the  liquidator  appointed  receiver  in  his  place. 
Tottenham  v.  The  Swansea  Zinc  Ore  Compa7iy 
(Lim.),  53  Law  J.  Rep.  Chanc.  776. 

Perry  v.  The  Oriental  Hotels  Company  (Law 
Rep.  5  Chanc.  420)  and  Campbell  v.  La  Com- 
pagnie  Generate  de  Bellegarde  (45  Law  J.  Rep. 
Chanc.  386 ;  Law  Rep.  2  Ch.  D.  181)  followed. 
Ibid. 
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Order. 

33. — Business  impossible  to  be  carried  on: 
company  not  insolvent :  majority  of  shareholders 
desirous  of  going  on] — An  invention  for  the 
manufacture  of  date  coffee  from  dates  had  been 
patented  and  successfully  worked  by  a  company 
with  limited  liability  in  England.  The  German 
Date  Coffee  Company  was  then  formed  under  the 
Companies  Acts,  1862  to  1880,  to  obtain  a  similar 
patent  from  the  German  Government,  and  to 
manufacture  and  carry  on  business  in  Germany. 
This  company  commenced  to  manufacture  and 
carry  on  business  in  Germany  before  the  patent 
was  obtained.  Ultimately  the  German  Govern- 
ment refused  to  grant  a  patent.  The  company 
was  not  insolvent,  and  a  majority  of  the  share- 
holders were  desirous  of  continuing  the  business 
in  Germany  without  the  protection  of  a  patent : 
— Held  (affirming  the  decision  of  Kay,  J.),  that 
the  primary  object  of  the  company  was  to  obtain 
a  patent  in  Germany,  and  that  as  this  object  had 
failed  the  whole  substratum  of  the  company  was 
gone,  and  that  a  minority  of  shareholders  were 
entitled  to  have  the  company  wound  up.  In 
re  The  German  Date  Coffee  Company  (Lim.) 
(App.),  51  Law  J.  Rep.  Ghanc.  564 ;  Law  Bep.  20 
Ch.  D.  169. 

General  words  in  the  memorandum  of  associa- 
tion were  held  to  be  ancillary  only  to  the  primary 
object.    Ibid. 

34.— When  the  Court  is  satisfied  that  there  is 
no  possibility  of  carrying  on  the  business  for 
which  a  company  has  been  formed,  a  winding-up 
order  will  be  made,  even  though  the  company  is 
not  insolvent,  and  against  the  wishes  of  an  over- 
whelming majority  of  the  shareholders.  In  re 
The  Haven  Gold  Mining  Company  (App.),  51  Law 
J.  Rep.  Chanc.  242 ;  Law  Rep.  20  Ch.  D.  151. 

But  semble  that  the  mere  fact  that  there  are 
fraudulent  misrepresentations  in  the  prospectus 
of  the  company  is  not  of  itself  sufficient  to  induce 
the  Court  to  make  a  winding-up  order;  because 
on  the  misrepresentations  becoming  known  a 
majority  of  the  shareholders  may  in  general 
meeting  elect  to  waive  the  fraud  and  complete 
their  bargain  with  or  without  variation.    Ibid. 

35 . — Business  never  commenced :  jurisdiction : 
stannaries] — The  words  "engaged  in  working " 
mines  in  the  81st  section  of  the  Companies  Act, 
1862,  mean  "  is  or  has  been  engaged  in  working," 
or  "now  or  formerly  engaged  in  working  "  mines 
in  Cornwall,  and  do  not  apply  to  a  case  where 
the  company,  although  they  have  purchased  a 
mine  in  Cornwall,  have  not  begun  to  work  it. 
Where,  therefore,  a  company  was  formed  to  pur- 
chase mines  in  "  Cornwall  or  elsewhere  in  Eng- 
land," and  contracted  to  purchase  a  right  to  have 
a  lease  of  a  mine  in  Cornwall,  but  never  acquired 
the  lease  or  began  to  work  the  mine : — Held,  that 
the  High  Court  of  Chancery  had  jurisdiction  to 
make  a  winding-up  order.  In  re  The  Silver 
Valley  Mines  (App.),  Law  Rep.  18  Ch.  D.  472. 

In  re  The  Bast  BotaUack  Consolidated  Mining 
Company  (34  Beav.  82)  disapproved  of.    Ibid. 


36. — Business  not  commenced  within  a  year 
of  incorporation] — Where  a  company  was  es- 
tablished to  carry  on  business  in  the  United 
States  and  in  other  parts  of  the  world,  and  had 
commenced  carrying  on  business  abroad,  and 
where,  according  to  the  evidence,  the  company 
intended  when  able  to  start  business  in  this 
country, — Held,  that,  although  the  company  had 
not  actually  commenced  carrying  out  in  this 
country  the  objects  for  which  it  had  been  estab- 
lished within  a  year  from  its  incorporation,  still 
that  was  not  a  sufficient  ground  for  ordering  the 
company  to  be  wound  up  under  the  Com- 
panies Act,  1862,  s.  79,  sub-s.  2.  In  re  The 
Capital  Fire  Insurance  Association,  51  Law  J. 
Rep.  Chanc.  20;  Law  Rep.  24  Ch.  D.  408. 

Princess  of  Reuss  v.  Bos  (40  Law  J.  Rep. 
Chanc.  665;  Law  Rep.  5  H.L.  176)  discussed 
and  distinguished.    Ibid. 

37. — Carriage  of  order]—  When  a  winding-up 
order  is  made  on  two  petitions,  there  is  no  rule 
which  absolutely  binds  the  Judge  making  the 
order  to  give  the  carriage  of  it  to  the  petitioner 
who  presented  the  first  petition.  He  has  a  dis- 
cretion as  to  which  of  the  petitioners  shall  have 
it.  In  re  B.  N.  Cunningham  dt  Co.  (Lim.)  (App.), 
53  Law  J.  Rep.  Chanc.  246. 

An  order  made  in  exercise  of  that  discretion  is 
an  appealable  one,  but  the  Court  of  Appeal  will 
not  encourage  such  appeals.    Ibid. 

88. — Foreign  company:  jurisdiction] — The 
Court  has  no  jurisdiction,  under  the  Companies 
Act,  1862,  to  wind  up  a  foreign  company,  formed 
and  registered  in  Italy,  which  has  no  branch 
office  in  England,  but  carries  on  its  business 
there  by  means  of  agents  in  London.  In  re  Lloyd 
Generate  Italiano,  54  Law  J.  Rep.  Chanc.  748  ; 
Law  Rep.  29  Ch.  D.  219. 

39. — Royal  charter:  company  incorporated 
by :  statutory  power  to  wind  up :  liability  of 
members  on  "  winding  up  of  the  affairs  of 
the  company  "] — A  company  incorporated  by 
royal  charter  can  be  wound  up  under  the  Com- 
panies Act,  1862.  In  re  The  Oriental  Bank 
Corporation  (App.),  54  Law  J.  Rep.  Chanc. 
481. 

In  the  charter  of  a  company  incorporated  by 
royal  charter  in  1851  there  was  a  provision  that, 
"  on  the  winding-up  of  the  affairs  of  the  corpora- 
tion, all  and  every  the  proprietors  for  the  time 
being  of  any  interest  or  shares  in  the  capital 
thereof  shall  be  liable  to  contribute  to  the  pay- 
ment of  the  debts  and  liabilities  of  the  corpora- 
tion "  to  the  extent  therein  mentioned.  The 
charter  also  contained  provisions  for  winding 
the  corporation  up  in  the  event  of  a  loss  of  a 
certain  amount  of  the  capital,  or  in  the  event  of 
the  charter  being  revoked.  At  the  date  of  the 
grant  of  the  charter,  companies  incorporated  by 
royal  charter  could  be  wound  up  under  statutory 
powers : — Held,  that  the  expression  "  winding  up 
of  the  affairs  of  the  corporation  "  applied  to  a 
winding-up  under  the  statutory  powers  for  the 
time  being  in  force.    Ibid. 

The  decision  of  Chitty,  J.,  on  another  point 
was  reversed.    Ibid. 
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Commencement  of  winding-up :  voluntary  wind- 
ing-up: subsequent  compulsory  order.  See 
No.  77  infra. 

Illegal  association:  unregistered  association  of 
more  than  twenty  members.  See  supra,  Regis- 
tration, 8. 

Petition. 

40. — Creditor :  unpaid  vendor :  lands  clauses 
act}—  Unpaid  vendors  of  land  taken  by  a  com- 
pany under  their  compulsory  powers  are  not 
"creditors"  within  the  Companies  Act,  1862, 
b.  82,  until  their  title  has  been  duly  made  out 
and  accepted,  even  though  the  amount  of  the 
purohase  and  compensation  money  to  be  paid 
by  the  company  has  been  ascertained  and  fixed 
by  award ;  neither  are  they  "  creditors  "  in  re- 
spect of  the  costs  of  the  arbitration,  unless  such 
costs  have  been  taxed.  In  re  ThemUford  Docks 
Company;  ex  parte  Lister,  52  Law  J.  Rep. 
Chanc.  774;  Law  Rep.  23  Ch.  D.  292. 

41.— Creditors :  opposition  by  majority  of 
creditors] — A  creditor  of  a  company  who  cannot 
get  his  debt  paid  is  not  entitled  ex  debito  justitice 
to  a  winding-up  order,  where  it  appears  that  he 
will  not  get  paid  by  means  of  the  order,  if  made. 
In  re  The  Chapel  House  ColMery  Company  (App.), 
52  Law  J.  Rep.  Chanc.  934 ;  Law  Rep.  24  Ch. 
D.  249. 

The  colliery  of  a  company  was  in  the  hands 
of  its  mortgagee,  who,  under  the  powers  con- 
tained in  his  mortgage-deed,  was  working  the 
colliery  at  a  profit,  and  therewith  was  reducing 
the  principal  and  interest  due  on  the  mortgage. 
Subject  to  this  mortgage,  all  the  assets  were 
vested  in  trustees  for  debenture-holders  to  the 
amount  of  40,0002.  A  debenture-holder  having, 
with  knowledge  of  these  facts,  presented  a 
winding-up  petition,  which  was  opposed  by  the 
company,  by  all  the  debenture-holders  Other 
than  the  petitioner,  and  by  all  the  unsecured 
creditors,  his  petition  was  dismissed  with  costs. 
Ibid. 

42. — A  winding-up  petition  was  brought  by 
creditors,  the  holders  of  half  a  first  charge  on 
the  company's  property ;  it  was  opposed  by  the 
majority  of  the  creditors  in  value.  The  petition 
was  ordered  to  stand  over  for  six  months,  or 
until  the  petitioners  took  steps  to  enforce  their 
mortgage;  the  company  undertaking  to  give 
notice  in  writing  of  any  other  winding-up  pro- 
ceedings, and  not  to  wind  up  voluntarily.  In  re 
The  Great  Western  (Forest  of  Dean)  Coal  Con- 
sumers1 Company,  51  Law  J.  Rep.  Chanc.  743 ; 
Law  Rep.  21  Ch.  D.  769. 

43. — A  company,  admitting  its  present  ina- 
bility to  pay  its  debts,  presented  a  petition  ask- 
ing to  have  the  voluntary  winding-up,  which  had 
been  previously  resolved  upon,  continued  under 
the  supervision  of  the  Court.  No  creditor  sup- 
ported the  petition.  A  majority  of  the  creditors 
opposed,  and  asked  for  a  compulsory  order.  The 
Court,  out  of  regard  to  the  wishes  of  the  majority 
(Companies  Act,  1862,  s.  91),  adjourned  the  peti- 
tion for  a  fortnight  in  order  to  enable  them  to 
present  a  petition  of  their  own  asking  for  a  com- 


pulsory order.    In  re  The  Electric  and  Mag- 
netic Company,  50  Law  J.  Rep.  Chanc.  491. 

Where  a  petition  is  presented  asking  for  a 
supervision  order,  or  "such  other  order  as  to 
the  Court  shall  seem  meet,"  the  Court  has  the 
power,  if  the  petitioner  be  willing,  to  make  an 
order  for  a  compulsory  winding-up.    Ibid. 

44. — Debenture-holder:  enquiry  as  to  exist- 
ence of  assets:  appointment  of  provisional 
liquidator  with  powers  of  official  liquidator] — 
A  company  issued  debentures  payable  to  bearer, 
the  payment  of  which  was  secured  by  a  deed  by 
which  the  company  purported  to  assign  all  their 
present  and  future  property  to  trustees,  on  trust 
for  the  benefit  of  the  debenture-holders,  and 
covenanted  with  the  trustees  for  payment  of  the 
principal  and  interest  of  the  debentures.  By 
the  debentures  the  company  agreed  to  pay  the 
amount  thereby  secured  to  the  bearer :— Held, 
that  the  holder  of  some  of  the  debentures,  the 
interest  on  which  was  overdue  (the  debentures 
having  been  deposited  with  him  by  the  original 
holder  as  security  for  a  debt),  was  entitled  to 
petition  for  the  winding-up  of  the  company. 
In  re  The  Olathe  Silver  Mining  Company,  Law 
Rep.  27  Ch.  D.  278. 

In  re  The  Uruguay  Central  and  Hygucritas 
Railway  Company  of  Monte  Video  (48  Law  J. 
Rep.  Chanc.  540 ;  Law  Rep.  11  Ch.  D.  372)  dis- 
tinguished.   Ibid. 

There  being  some  evidence  that  the  company 
had  no  assets  beyond  the  property  comprised  in 
the  trust  deed,  the  Court  directed  an  enquiry  in 
chambers  whether  the  company  had  any  and 
what  assets  not  included  in  the  deed  and  avail- 
able for  the  general  creditors,  and  referred  it  to 
chambers  to  appoint  a  provisional  liquidator, 
with  all  the  powers  of  an  official  liquidator,  but 
the  liquidator  was  to  take  no  steps  without  the 
direction  of  the  Judge  in  chambers,  beyond 
taking  possession  of  the  company's  property 
within  the  jurisdiction,  including  their  books 
and  papers.    Ibid. 

45.—  Disputed  debt:  evidence  of  insolvency: 
dismissal  of  petition] — Where  a  petition  to  wind 
up  is  improperly  filed  the  Court  has  jurisdiction 
on  motion  to  stay  all  proceedings  under  it,  or  to 
dismiss  it.  Where  a  petition  was  brought  to 
compel  payment  of  a  small  debt  which  was  bona 
fide  disputed,  and  was  unsupported  by  any  evi- 
dence that  the  company  was  insolvent,  it  was 
held  to  be  an  abuse  of  the  process  of  the  Court, 
and  was  dismissed  with  costs,  and  money  paid 
into  Court  returned  to  the  company.  In  re  The 
Gold  Hill  Mines  (App.),  Law  Rep.  23  Ch.  D.  210. 

46.— Disputed  debt :  jurisdiction  to  restrain 
presentation  of  petition] — The  Court  has  juris- 
diction to  restrain  by  injunction  a  person  claim- 
ing to  be  a  creditor  of  a  company  from  present- 
ing a  petition  to  wind  up  the  company,  in  the 
case  of  a  bona  fide  dispute  as  to  the  debt,  and 
where  the  company  is  proved  to  be  solvent. 
The  Cercle  Restaurant  Castiglione  Company  v. 
Lavery,  50  Law  J.  Rep.  Chanc.  837  ;  Law  Rep. 
18  Ch.  D.  555.  [And  see  The  Niger  Merchants 
Company  v.  Capper \  Law  Rep.  18  Ch.  D.  557n.] 
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47. — Shareholder:  liquidating  debtor:  shares 
lield  by  petitioner  and  registered  in  his  name] — 
A  shareholder  was  placed  on  the  register  in 
May,  1881,  and  remained  on  it  at  the  time  when 
he  presented  a  winding-up  petition  in  February, 
1882.  On  the  26th  of  August,  1881,  he  filed  a 
liquidation  petition,  under  which  a  trustee  was 
appointed.  On  the  28th  of  October,  1881,  he 
executed  a  composition  deed,  and  on  the  7th  of 
January,  1882,  the  trustee  reassigned  the  shares 
to  him : — Held,  that  the  petitioner's  shares  had 
been  held  by  him  and  registered  in  his  name  for 
a  period  of  at  least  six  months  during  the  eigh- 
teen months  previously  to  the  commencement 
of  the  winding-up,  within  the  meaning  of  the 
Companies  Act,  1867,  s.  40.  In  re  The  Wala 
Wynaad  Indian  Gold  Mining  Company ,  52  Law 
J.  Rep.  Chanc.  86 ;  Law  Bep.  21  Ch.  D.  849. 

Advertisement.    See  supra,  Reduction  of  Capital. 

Costs.    See  Nos.  12, 18, 14, 18,  supra. 

Directors  whether  authorised  to  present.  See 
supra,  Director,  7. 

Maliciously  presenting  winding-up  petition: 
action  for,  maintainable.  See  Malicious 
Prosecution,  3. 

Proof. 

48.— Bill  of  exchange:  notice:  head  bank 
and  branches :  transactions  before  notice  could 
reach  branch :  set-off] — On  the  3rd  of  May,  1884, 
a  bank  with  a  head  office  in  London  stopped 
payment,  and  on  the  same  day  a  petition 
was  presented  and  a  provisional  liquidator 
appointed.  Notice  of  the  petition  was  at  once 
sent  to  a  branch  of  the  bank  at  the  Mauritius, 
and  reached  that  island  on  the  14th,  being  the 
earliest  possible  date.  On  the  15th  of  May  a 
winding-up  order  was  made: — Held,  that  bills 
of  exchange  drawn  by  the  branch  bank  at  the 
Mauritius  upon  the  head  office  in  London  with- 
out notice  of  the  stoppage  and  presentation  of 
the  petition  were  not  "  dispositions  of  the  pro- 
perty11 of  the  bank  made  between  the  com- 
mencement of  the  winding-up  and  the  order  for 
the  winding-up,  so  as  to  be  void  within  the 
Companies  Act,  1862,  s.  153,  and  therefore  that 
the  holders  for  value  of  such  bills,  or  the  per- 
sons by  whom  the  consideration  was  paid,  were 
not  entitled  to  an  order  for  refunding  the  con- 
sideration, but  merely  to  a  right  of  proof.  Held 
also,  that  in  cases  of  mutual  credits  arising  be- 
tween the  bank  and  the  bill-holder,  and  between 
the  bank  and  the  payer  of  the  consideration  for 
the  bill,  the  holder  of  the  bill  was  the  person 
entitled  to  prove.  Held  also,  that  the  authority 
of  the  bank's  officers  to  carry  on  business  in 
the  Mauritius  was  not  revoked  by  the  appoint- 
ment of  the  provisional  liquidator,  and  that 
notice  of  the  presentation  of  the  petition  oould 
not  be  imputed  to  persons  there  at  a  time  when 
it  was  impossible  they  oould  have  had  notice. 
In  re  '±he  Oriental  Bank  Corporation  (No,  1), 
54  Law  J.  Rep.  Chanc  322 ;  Law  Rep.  28  Ch.  D. 
634  (nom.  Ex  parte  Guillemin), 


49.— Fraudulent  agreement :  fictitious  credit : 
recovery  of  trust  property :  repudiation  of  agree- 
ment]—B.  had  paid  to  the  credit  of  a  com- 
pany at  their  bankers  a  sum  of  1,0002.,  in  pur- 
suance of  a  fraudulent  arrangement,  whioh  was 
embodied  in  a  resolution  of  the  board,  for  the 
purpose  of  giving  the  company  a  fictitious  credit 
in  case  of  enquiries  being  made  by  Berlin  bankers 
with  whom  the  company  were  trying  to  place 
their  shares.  The  resolution  declared  that  the 
money  was  to  be  returned  to  B.  in  one  month, 
and  was  held  in  trust  for  B.  No  application  or 
enquiries  were  in  fact  made  by  the  Berlin  bankers. 
A  large  part  of  the  money  was  drawn  out,  and 
applied  for  the  purposes  of  the  company,  with 
the  assent  of  B.,  and  at  the  date  of  the  winding- 
up,  considerably  more  than  a  month  after  the 
advance  was  made,  a  balance  of  992.  remained 
standing  to  the  company's  credit.  B.,  in  the 
course  of  the  winding-up,  claimed  for  the  first 
time  to  recover  the  money: — Held  (affirming 
the  decision  of  Bacon,  V.C.),  that  B.  was  not 
entitled  to  recover  it.  Assuming  that  he  oould 
have  repudiated  the  agreement  at  the  end  of  the 
month,  or  even  later,  while  the  fraudulent  pur- 
pose was  unperformed,  he  could  not  repudiate 
after  having  waited  till  the  fraudulent  purpose 
had  been  put  an  end  to  by  the  commencement 
of  the  winding-up.  In  re  The  Great  Berlin 
Steamboat  Company  (App.),  54  Law  J.  Rep. 
Chanc.  68 ;  Law  Rep.  27  Ch.  D.  68. 

50. — Paid-up  shares :  proof  for  breach  of 
contract  to  allot] — A.,  the  holder  of  debentures 
of  a  limited  company,  by  arrangement  with  the 
company  exchanged  his  debentures  for  shares  in 
the  company,  which  were  issued  to  him  as  fully 
paid-up.  No  contract  in  writing  in  respect  to 
the  shares  was  filed  with  the  Registrar  of  Joint- 
Stock  Companies,  as  required  by  section  25  of 
the  Companies  Act,  1867,  and  accordingly,  in 
the  winding-up  of  the  company,  A.  was  held 
liable  as  contributory  in  respect  of  the  shares  as 
unpaid  shares:— Held,  that  A.  was  entitled  to 
prove  in  the  winding-up  against  the  company 
for  damages  in  respect  of  their  breach  of  con- 
tract in  not  issuing  to  him  fully  paid-up  shares. 
In  re  The  Great  Australian  Gold  Mining  Com- 
pany ;  Appleyard's  Case,  50  Law  J.  Rep.  Chanc. 
554  ;  Law  Rep.  18  Ch.  D.  587. 

Mudford's  Case  (49  Law  J.  Rep.  Chanc.  452; 
Law  Rep.  14  Ch.  D.  634)  followed.  Houlds- 
worth  v.  The  City  of  Glasgow  Bank  (Law  Bep. 
5  App.  Cas.  317)  distinguished.    Ibid. 

51.— Policy  of  fire  insurance:  fire  after 
winding-up,  and  before  time  fixed  for  sending 
in  claims] — The  holder  of  a  policy  of  assurance 
against  fire  granted  by  a  limited  company,  and 
which  is  current  at  the  date  of  the  winding-up 
of  the  company,  is  entitled  to  prove  for  the  full 
amount  of  his  policy,  where  a  loss  by  fire  ex- 
ceeding such  amount  occurs  after  the  winding- 
up  and  before  the  time  fixed  for  sending  in 
claims  against  the  oompany.  In  re  The  North- 
ern Counties  of  England  Fire  Insurance  Com- 
pany (Zrttti.),  50  Law  J.  Rep.  Chanc.  273 ;  Law 
Rep.  17  Ch.  D.  337  (nom.  Macfarlane't  Claim). 
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62. — Preferential  debt:  crown:  prerogative 
oft  to  payment  in  full]—  Section  150  of  the 
Bankruptcy  Act,  1883,  enacting  that,  save  as 
therein  provided,  the  provisions  of  that  Act  re- 
lating to  the  remedies  against  the  property  of  a 
debtor,  the  priorities  of  debts,  the  effect  of  a 
composition  or  scheme  of  arrangement,  and  the 
effect  of  a  discharge,  shall  bind  the  Crown,  does 
not,  by  virtue  of  the  Judicature  Act,  1875,  s.  10, 
operate  as  an  incorporation  in  the  Companies 
Act,  1862,  of  a  similar  provision  so  as  in  a 
winding-up  to  bar  the  Crown  of  its  prerogative 
of  priority  of  payment  over  all  creditors.  In  re 
The  Oriental  Bank  Corporation  (No.  2),  54 
Law  J.  Rep.  Chanc.  327  ;  Law  Rep.  28  Ch.  D.  643. 

The  Victorian  Statute  Crown  Liability  and 
Remedies  Act,  1865  (28  Vict.  No.  241),  s.  17, 
does  not  affect  the  prerogative  of  the  Crown 
when  suing  in  this  country.    Ibid, 

53. — Preferential  debt:  salary  of  clerk] — 
The  rule  in  bankruptcy  giving  clerks'  salaries 
due  from  the  bankrupt  (Bankruptcy  Act,  1869, 
s.  32,  sub-s.  2)  priority  over  his  other  debts 
applies,  under  seotion  10  of  the  Judicature  Act, 
1875,  to  a  company  in  liquidation.  In  re  The 
Association  of  Land  Financiers  (Lim.),  50  Law 
J.  Bep.  Chanc.  201 ;  Law  Bep.  16  Ch.  D.  373. 

64. — Priorities  of  debts  :  director's  fees] — 
In  a  company  where  directors  were  obliged  to 
be  members, — Held,  that  a  director's  unpaid 
fees  were  debts  due  to  him  in  his  character  of 
member,  and  to  be  postponed  to  outside  cre- 
ditors. In  re  The  Leicester  Club  and  Coiinty 
Racecourse  Company;  ex  parte  Cannon,  Law 
Rep.  30  Ch.  D.  629. 

66. — Secured  creditor :  execution  creditor]  — 
The  10th  section  of  the  Judicature  Act,  1875, 
merely  abrogates  the  old  rule  which  obtained  in 
Chancery  in  the  administration  of  assets  of  de- 
ceased persons,  and  in  the  liquidation  of  com- 
panies, that  a  creditor  holding  security  for  his 
debt  was  entitled  to  prove  for  the  whole  of  his 
debt  without  making  any  deduction  in  respect 
of  his  security — provided  he  did  not  receive  in 
the  whole  more  than  twenty  shillings  in  the 
pound  for  his  debt — and  substitutes  therefor  the 
rule  in  bankruptcy,  that  a  secured  creditor  can 
only  prove  for  the  balance  of  his  debt  after 
realising  his  security  or  giving  credit  for  its 
value.  The  seotion  does  not  introduce  any  of 
the  rules  in  bankruptcy  as  to  the  avoidance  of 
securities  any  more  than  it  introduces  the  bank- 
ruptcy rules  as  to  fraudulent  preference  or  order 
and  disposition.  Where,  therefore,  a  judgment 
creditor  of  a  company  issued  a  ft.  fa.,  under 
which  the  sheriff  seized,  but,  before  sale,  a  peti- 
tion was  presented  against  the  company,  on 
which  a  winding-up  order  was  subsequently 
made, — Held  (affirming  the  decision  of  Malins, 
V.C.),  that  the  judgment  creditor  was  a  secured 
creditor  of  the  company.  In  re  The  Withemsea 
Brick  Works  (Lim.)  (App.),  50  Law  J.  Rep. 
Chanc.  185 ;  Law  Bep.  16  Ch.  D.  337. 

In  re  The  Printing  and  Numerical  Regis- 
tering Company  (47  Law  J.  Bep.  Chanc.  580 ; 
Law  Bep.  8  Ch.  D.  535)  overruled.  In  re  Richards 
Digest,  1881-1885. 


<&  Co.  (48  Law  J.  Rep.  Chanc.  555 ;  Law  Bep 
11  Ch.  D.  676)  approved  and  followed.    Ibid. 

56. — Secured  creditor:  mistake  as  to  value 
of  security]—  Rules  99-101  of  the  Bank- 
ruptcy Rules,  1870,  are  by  section  10  of  the 
Judicature  Act,  1875,  made  applicable  to  the 
winding-up  of  companies.  A  secured  creditor  of 
a  company,  on  account  of  a  mistaken  estimate 
of  its  value,  elected  to  stand  upon  his  security. 
Having  subsequently  discovered  its  true  value 
he  sought  to  prove  for  his  debt,  after  giving 
credit  for  the  value  of  the  security : — Held,  that 
he  was  entitled  to  do  so,  provided  no  dividend 
already  declared  was  disturbed,  this  being  his 
right  under  rules  99-101  of  the  Bankruptcy 
Rules,  1870.  In  re  Kit  Hill  Tunnel  (Lim.) ;  ex 
parte  Williams,  50  Law  J.  Rep.  Chanc.  803; 
Law  Rep.  16  Ch.  D.  590. 

Costs  of.    See  No.  17  supra. 

Claim  against  company  for  unliquidated  damages. 
See  Practice — Pleading,  28. 

Debenture  irregularly  issued :  proof  by  equitable 
transferee.    See  supra,  Debentures,  5. 

Rates. 

57. — Apportionment:  district  rate:  public 
health  act] — Where,  upon  the  liquidation  of  a 
company,  the  liquidators  take  possession  of  the 
company's  premises,  they  are  simply  the  officers 
of  the  Court,  and  their  occupation  is  the  occupa- 
tion of  the  company,  and  there  is  no  such  new  occu- 
'  pation  as  to  enable  the  general  district  rate  to  be 
apportioned  under  the  Public  Health  Aot,  1875, 
s.  241,  sub-s.  3.  In  re  The  Wearmouth  Crown 
Glass  Company,  Law  Rep.  19  Ch.  D.  640. 

58. — Right  of  rating  authority  to  payment 
in  full :  beneficial  occupation] — The  right  of  a 
rating  authority  to  payment  in  full  of  rates  on 
the  property  of  a  company  in  liquidation  made 
subsequently  to  the  commencement  of  the  wind- 
ing-up is  not  necessarily  governed  by  the  same 
principle  as  that  of  a  landlord  in  respect  of  rent. 
In  re  Watson,  Kipling  dt  Co.,  52  Law  J.  Rep. 
Chanc.  473  ;  Law  Rep.  23  Ch.  D.  500. 

In  order  to  entitle  the  rating  authority  to  pay- 
ment in  full  it  must  be  shewn  that  there  has 
been  an  actual  beneficial  occupation  or  enjoy- 
ment of  the  property  by  the  liquidator  on  behalf 
of  the  company.    Ibid. 

Where  the  property  of  a  company  in  liquida- 
tion consisted  of  chemical  and  other  works  and 
blast  furnaces  which  had  ceased  to  be  used  for 
manufacturing  purposes  or  purposes  of  profit, 
but  the  liquidator  kept  some  of  the  furnaces 
alight  with  a  view  to  a  sale  of  the  property,  and 
had  used  part  of  the  works  for  the  storage  of 
plant, — Held,  that  there  was  no  such  beneficial 
occupation  or  enjoyment  of  the  property  by  the 
liquidator  as  would  entitle  a  rating  authority  to 
payment  in  full  of  rates  made  subsequently  to 
the  winding-up  of  the  company.  Held  also, 
that  the  Court,  in  exercising  its  discretion  on 
the  matter,  was  at  liberty  to  have,  and  would 
have,  regard  to  the  fact  that  the  amount  of  the 
rates  was  excessive.    Ibid. 
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59. — Where  a  liquidator  has  continued  to 
use  the  business  premises  of  a  company  after  a 
winding-up,  with  a  view  to  the  better  realisa- 
tion of  the  assets  of  the  company  either  by  the 
avoidance  of  a  loss  or  the  acquisition  of  a  gain, 
payment  in  full  of  the  rates  assessed  on  the 
property  subsequently  to  the  winding-up  should 
be  allowed  by  the  Court,  without  having  regard 
to  the  question  whether  an  actual  profit  has 
been  obtained.  In  re  The  National  Arms  and 
Ammunition  Company  (Lim.)  (App.),  54  Law  J. 
Rep.  Chanc.  673 ;  Law  Sep.  28  Ch.  D.  474. 

Nor,  as  a  general  rule,  oan  the  Court,  unless 
satisfied  that  there  has  been  a  gross  miscarriage 
of  justice,  consider  whether  the  rate  is  excessive, 
the  liquidator  being  able,  if  he  will,  to  appeal 
against  the  rate.    Ibid. 

Semble,  the  "  beneficial  occupation "  that 
justifies  payment  of  the  rates  in  full  is  not 
necessarily  an  occupation  that  has  resulted  in  a 
profit,  but  a  beneficial  occupation  within  the 
meaning  of  the  words  under  the  rating  Acts. 
Ibid. 

The  case  of  In  re  The  West  Hartlepool  Iron 
Company  (34  Law  Times,  N.S.  568)  questioned. 
Ibid. 

60. — An  hotel  oompany  was  wound  up  under 
an  order  of  the  Court,  and  the  liquidator  was 
directed  to  sell  the  hotel,  but  with  liberty  to 
carry  on  the  business  till  the  sale,  so  as  to  sell 
it  as  a  going  concern.  The  liquidator  accord- 
ingly carried  on  the  business  in  the  hotel,  but 
made  no  profit  by  it.  Shortly  after  the  com- 
mencement of  the  winding-up  a  poor  rate  was 
made,  and  the  overseers  claimed  payment  of  the 
rate  from  the  liquidator  in  respect  of  his  occu- 
pation of  the  hotel : — Held  (affirming  the  decree 
of  the  Vice-Chancellor  of  the  county  palatine  of 
Lancaster),  that  the  rate  must  be  paid  in  full. 
In  re  The  International  Marine  Hydropathic 
Company  (App.),  Law  Rep.  28  Ch.  D.  470. 

In  re  The  West  Hartlepool  Iron  Company 
(34  Law  Times,  N.S.  568)  and  In  re  Watson, 
Kipling  db  Co.  (No.  58  supra)  distinguished.  Ibid. 

Rent. 

61. — Distress :  landlord :  leave  to  distrain] — 
Where  a  company  had  taken  possession  under 
an  agreement  for  a  sublease,  the  superior  land- 
lord was  allowed,  after  the  commencement  of  a 
winding-up,  to  distrain  on  goods  of  the  com- 
pany, though  he  had  taken  from  them  a  pro- 
missory note  for  the  rent  due  to  him.  In  re 
TJie  Carriage  Co-operative  Supply  Association ; 
ex  parte  Clentence,  52  Law  J.  Rep.  Chanc.  472 ; 
Law  Rep.  23  Ch.  D.  154. 

62. — Distress :  mortgage  :  leave  to  distrain] 
— An  application  in  a  winding-up  under  super- 
vision by  mortgagees  for  leave  to  distrain  under 
a  power  in  their  mortgage  for  interest  due  be- 
fore the  winding-up  was  refused.  In  re  Brown, 
Bailey,  and  Dixon  {Lim.) ;  ex  parte  Roberts  and 
Wright,  50  Law  J.  Rep.  Chanc  738 ;  Law  Rep. 
18  Ch.  D.  649. 

68. — Rent  accrued  after  commencement  of 
winding-up]  —A  landlord  is  entitled  to  distrain 


for,  or  be  paid  in  full,  rent  accruing  after  the 
commencement  of  the  winding-up,  if  the  liqui- 
dator has  retained  possession  for  the  purposes 
of  the  winding-up — that  is,  if  he  has  used  the 
property  for  carrying  on  the  company's  busi- 
ness, or  has  kept  the  property  in  order  to  sell  it 
or  to  do  the  best  he  oan  with  it.  But  the  land- 
lord is  not  entitled  to  such  priority  if  the  liqui- 
dator has  kept  possession  by  arrangement  with 
the  landlord,  and  for  his  benefit  as  well  as  for 
the  benefit  of  the  company,  and  has  not  agreed 
with  the  landlord  to  pay  rent,  nor  if  he  has 
done  nothing  except  abstain  from  trying  to  get 
rid  of  the  property  which  the  oompany  holds  as 
lessee.  In  re  Oak  Pits  Colliery  Company  (App.), 
51  Law  J.  Rep.  Chanc.  768 ;  Law  Rep.  21  Ch.  D. 
322. 

Where,  at  the  date  of  the  winding-up,  the  col- 
liery of  the  company  was  in  the  possession  of 
their  mortgagees,  and  the  liquidator  took  no 
steps  to  surrender  the  company's  interest  in 
the  colliery,  but  left  the  company's  plant  and 
machinery  where  he  found  them  until  he  sold 
them,  although  he  had  had  them  valued  with  a 
view  to  sale,  which  did  not  take  place, — Held, 
that  the  landlord  was  not  entitled  to  priority  in 
respect  of  the  rent  which  accrued  after  the  com- 
mencement of  the  winding-up.    Ibid. 

64. — The  landlord  of  premises  occupied  by 
the  liquidator  for  carrying  on  business  during 
winding-up  was  held  entitled  to  payment  in  full 
of  the  apportioned  rent  in  respect  of  the  time 
subsequent  to  the  presentation  of  the  petition 
on  which  the  winding-up  order  was  made.  In 
re  The  South  Kensington  Co-operative  Stores 
(Lim.);  ex  parte  Seymour,  50  Law  J.  Rep. 
Chanc.  446 ;  Law  Rep.  17  Ch.  D.  161. 

65. — Rent  in  arrear :  notice  from  landlord] 
— The  lessor  of  a  coal  mine  to  a  company  had 
power  when  the  rent  was  in  arrear  to  stop  the 
working  and  enter.  On  the  winding-up  of  the 
company  the  liquidator  continued  the  working 
after  notice  from  the  lessor  to  cease  or  pay  the 
rent  in  arrear : — Held,  that  the  landlord  was  en- 
titled to  be  paid  the  full  rent  in  arrear,  or  dis- 
train. In  re  The  Silkstone  and  Dodsworth  Coal 
and  Iron  Company ;  ex  parte  Perkins,  50  Law  J. 
Rep.  Chanc.  444 ;  Law  Rep.  17  Ch.  D.  158. 

66. — Rent  in  arrear :  voluntary  winding-up] 
— The  10th  section  of  the  Judicature  Act,  1875, 
does  not  import  into  a  winding-up  the  34th  sec- 
tion of  the  Bankruptcy  Act,  1869,  so  as  to  enable 
a  landlord  to  distrain  after  the  commencement 
of  a  winding-up  for  rent  due  to  him  from  the 
company.  Thomas  v.  The  Patent  Lionite  Com- 
pany (App.),  50  Law  J.  Rep.  Chanc.  544;  Law 
Rep.  17  Ch.  D.  250. 

The  appointment  of  a  voluntary  liquidator  is 
not  necessary  to  give  effect  to  a  voluntary  wind- 
ing-up for  the  purposes  of  the  163rd  section  of 
the  Companies  Act,  1862.    Ibid. 

A  compulsory  order,  which  "  supersedes "  a 
voluntary  winding-up  as  from  the  date  of  such 
order,  does  not  thereby  entirely  put  an  end  to 
everything  previously  done  under  the  voluntary 
winding-up.    Ibid. 
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Where,  therefore,  landlords,  after  the  com- 
mencement of  the  voluntary  winding-up  of  the 
company,  but  before  the  date  of  the  compulsory 
order,  distrained  for  rent  due  to  them  prior  to 
the  commencement  of  the  voluntary  winding-up, 
— Held,  that  the  distress  was  invalid,  no  special 
grounds  being  shewn  why  the  judicial  discretion 
vested  in  the  Court  under  the  87th  section  of 
the  Companies  Aot,  1862,  should  be  exercised 
in  their  favour.    Ibid. 

Secured  creditor. 
See  supra,  Proof,  55,  56. 

Set-off. 
Contributory. 1 

67. — Debt  or  damages] — A  person  who  has 
been  duly  settled  on  the  list  of  contributories  of 
a  company,  and  on  whom  calls  have  been  duly 
made,  cannot  (even  in  the  case  of  a  voluntary 
liquidation),  in  an  action  for  calls  by  the  liqui- 
dators of  the  company,  counterclaim  for  a  debt 
or  damages  due  to  him  from  the  company. 
Defendant,  a  newspaper  proprietor,  agreed  to 
take  fully  paid-up  shares  in  payment  of  adver- 
tisements inserted  in  his  newspaper  by  the  com- 
pany, and  duly  performed  his  part  of  the  contract, 
but  the  company  omitted  to  register  the  contract. 
The  company  went  into  voluntary  liquidation, 
and  the  defendant  was  settled  on  the  list  of  con- 
tributories as  the  holder  of  shares  not  paid  for 
in  cash.  Calls  were  duly  made,  and  the  defen- 
dant sought,  in  answer  to  an  aotion  by  the 
liquidator  for  money  due  on  calls,  to  counter- 
claim the  price  of  the  advertisements,  or  damages 
for  neglect  to  register  the  agreement  to  give  him 
fully  paid  shares :— Held  (on  appeal  from  cham- 
bers), that  no  such  set-off  or  counter-claim  could 
be  pleaded.  The  Government  Security  Invest- 
ment Company  v.  Dempsey,  50  Law  J.  Bep.  Q.B. 
199. 

Mumford's  Case  (49  Law  J.  Bep.  Chanc.  452 ; 
Law  Bep.  14  Ch.  D.  643)  followed.    Ibid. 

68. — Payment  on  behalf  of  the  company] — 
A  contributory  who  before  the  winding-up  has 
become  surety  for  the  debt  of  the  company,  and 
after  the  winding-up  order  has  paid  the  debt, 
cannot  set  off  the  debt  so  paid  against  calls 
made  before  the  filing  of  the  petition  and  en- 
forced by  subsequent  order  in  the  liquidation. 
In  re  The  Norwich  Equitable  Fire  Insurance 
Company;  BrasnetVs  Case,  54  Law  J.  Bep. 
Chanc.  227. 

69. — Solicitor :  bill  of  costs] — Calls  due  from 
a  shareholder  who  is  also  the  solicitor  of  the 
company  may  be  set  off  against  his  bill  of  costs. 
In  re  The  Exchange  Banking  Company;  Ram- 
well's  Case,  50  Law  J.  Bep.  Chanc.  827. 

Shares  not  allotted  at  date  of  winding-up.    See 
supra,  Shares,  24. 

Creditor.] 

70. — Assignment  of  chose  in  action :  debt  or 
damages)— T.  purchased  some  debts  due  by  a 
company  from  H.,  who  purchased  them  from 


the  original  creditors.  Proofs  of  these  debts  had 
been  admitted  in  the  winding-up  of  the  company, 
but  no  dividends  had  then  been  declared.  Before 
the  debts  were  assigned  to  T.  the  liquidator  took 
out  a  summons  in  the  winding-up  to  make  H. 
liable  for  a  misfeasance,  and  subsequently  to  the 
assignment  an  order  was  made  that  H.,  who  was 
an  original  director  of  the  company,  should  pay 
the  liquidator  2,000Z.,  the  nominal  value  of 
eighty-five  shares  in  the  company  received  by 
H.  from  the  promoter  of  the  company.  After- 
wards the  dividends  declared  on  the  debts 
claimed  by  T.  were  paid  into  Court.  T.  took 
out  a  summons  for  the  payment  of  these  divi- 
dends to  him.  The  liquidator  claimed  to  be 
entitled  to  set  off  against  the  amount  due  to  T. 
the  2,000Z.  for  which  he  had  obtained  the  order 
against  H. : — Held,  that  the  liquidator  had  no 
such  right  of  set-off,  and  that  T.  was  entitled  to 
receive  the  dividends.  In  re  The  Milan  Tram- 
ways Company ;  ex  parte  Theys  (App.),  53  Law 
J.  Bep.  Chanc.  1008 ;  Law  Bep.  25  Ch.  D.  587. 

Decision  of  Kay,  J.  (52  Law  J.  Bep.  Chanc.  29 ; 
Law  Bep.  22  Ch.  D.  122),  affirmed.    Ibid. 

71. — Assignment  of  interest:  unliquidated 
damages]—  Under  a  contract  for  paving  and 
maintaining  V.  Street  between  certain  commis- 
sioners and  a  company,  the  commissioners  were 
empowered  to  retain  the  cost  of  maintenance 
and  to  set  it  off  against  any  money  which  might 
be  payable  by  them  to  the  company.  The  com- 
pany, on  the  15th  of  November,  1882,  gave  L.  a 
letter  of  charge  upon  all  their  interest  in  the 
contract  to  secure  a  debt  due  from  them  to  him. 
On  the  9th  of  December  L.  gave  the  commis- 
sioners notice  of  this  charge,  and  later  on  the 
same  day  the  company  presented  a  petition  for 
a  winding-up  order,  after  which  the  provisional 
liquidator  was  empowered  to  complete  the  con- 
tract subject  to  any  prior  charge  in  favour  of 
L.  On  the  13th  of  January,  1883,  the  winding- 
up  order  was  made.  The  commissioners  claimed 
damages  for  non-fulfilment  of  the  contract  to 
maintain  V.  Street,  and  also  four  other  streets 
under  similar  contracts,  and  they  claimed  to  set 
off  these  sums  against  money  due  from  them  to 
the  company: — Held,  that  the  commissioners 
were  not  entitled  to  set  off  against  moneys  due 
from  them  to  the  company  under  the  contract 
relating  to  V.  Street  any  damages  to  which  they 
might  be  entitled  for  breaches  of  the  other  con- 
tracts. Held  also,  that  the  charge  in  favour  of 
L.  being  given  prior  to  the  liquidation,  the  com- 
missioners were  not  entitled  to  a  set-off  against 
L.,  but  that  they  could  set  off  the  damages 
against  the  liquidator  under  the  mutual  credit 
section  of  32  A  33  Vict.  o.  71.  In  re  The  As- 
phaltic  Paving  Company ;  ex  parte  Lee  &  Chap- 
man (App.),  54  Law  J.  Bep.  Chano.  460 ;  Law 
Bep.  26  Ch.  D.  624. 

72. — Mutual  credits'] — Section  10  of  the  Ju- 
dicature Aot,  1875,  makes  the  rule  in  bankruptcy 
as  to  mutual  oredits  and  set-off  applicable  to 
winding-up : — Held,  therefore,  that  creditors  of 
a  company  could  set  off  damages  due  to  them 
for  the  company's  breach  of  contract  in  failing 
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to  deliver  goods  against  payments  due  from 
them  in  respect  of  goods  previously  delivered 
under  the  contract.  The  Mersey  Steel  and  Iron 
Company  v.  Naylor,  Benson  i  Co,  (H.L.),  53 
Law  J.  Rep.  Q.B.  497 ;  Law  Rep.  9  App.  Cas.  434. 
73. — Sale  of  goods  by  company:  delivery  after 
winding-up]  -Where  an  action  was  brought  by 
a  limited  oompany,  in  the  course  of  compulsory 
winding-up  by  the  Court,  for  the  recovery  of  the 
price  of  goods  delivered  by  the  company  after 
the  commencement  of  the  liquidation  but  in 
execution  of  a  contract  entered  into  before  liqui- 
dation, the  defendants  sought  to  set  off  against 
this  debt,  a  debt  due  to  them  from  the  plaintiffs 
incurred  prior  to  the  liquidation : —Held  (by 
Williams,  J.),  that  such  set-off  could  not  be 
maintained,  the  previous  contract  not  amount- 
ing to  a  bargain  and  sale  of  specific  goods.  The 
Ince  Hall  Rolling  Mills  Company  (Lim.)  v. 
The  Douglas  Forge  Company,  51  Law  J.  Rep. 
Q.B.  238;  Law  Rep.  8  Q.B.  D.  179. 

Director :  misfeasance.    See  supra,  Director,  15. 

Stannaries  Court. 
Practice.    See  Stannaries  Court. 

Stay  of  proceedings. 

74. — Liquidator:  personal  contract]  —  The 
Court  refused  to  restrain  an  action  against  an 
official  liquidator  personally  for  work  done  for 
the  benefit  of  the  estate.  In  re  The  Original 
Hartlepool  Collieries  Company  ,  51  Law  J.  Rep. 
Chanc.  508. 

76. — Mortgagee :  exercise  of  power  of  sale] — 
Where  a  mortgagee  who  was  also  a  shareholder 
in  the  company  filed  a  petition  for  winding  up 
the  company,  alleging  that  if  the  business  were 
sold  as  a  going  concern  there  would  be  assets  to 
return  a  dividend  to  the  shareholders,  but  that 
there  were  at  present  no  assets  available  for 
payment  of  his  debt  except  the  lease,  plant,  and 
machinery,  which  could  not  be  sold  without 
stopping  the  business,— Held,  that,  as  mortgagee 
of  the  lease,  plant,  and  machinery,  he  ought  to 
be  restrained  from  exercising  his  power  of  sale 
till  the  hearing  of  the  petition.  In  re  The 
Cambrian  Mining  Company  (Lim.) ;  ex  parte 
Fell,  51  Law  J.  Rep.  Chanc.  836. 

Disputed  debt :  injunction  to  restrain  presenta- 
tion of  winding-up  petition.  See  No.  46 
supra. 

Order  for  payment  of  costs  of  action  against 
unregistered  company.    See  No.  82  infra. 

Transfer. 

76. — When  an  order  has  been  made  by  a 
Judge  of  the  Chancery  Division  for  the  winding- 
up  of  a  company  under  the  Companies  Acts, 
1862  and  1867,  the  Judge  in  whose  Court  such 
winding-up  shall  be  pending  has  no  jurisdiction, 
under  Order  LI.  rule  2a,  to  order  the  transfer  to 
him  of  an  action  pending  against  the  company 
in  another  Court  of  the  same  Division ;  such  a 
transfer  can  only  be  made  by  the  Lord  Chancellor 
under  Order  LI.  rule  1.     In  re  The  Madras 


Irrigation  and  Canal  Company,  Law  Rep.  16 
Ch.  D.  702. 

In  re  Landore  Siemens  Steel  Company  (Law 
Rep.  10  Ch.  D.  489)  not  followed.    Ibid. 

Voluntary  winding-up. 

77. — Commencement  of  winding-up]  — A  com- 
pany passed  a  special  resolution  for  voluntary 
liquidation,  and  was  afterwards  ordered  to  be 
wound  up  under  a  compulsory  order.  Share- 
holders transferred  their  shares  less  than  a  year 
before  the  passing  of  the  special  resolution,  but 
more  than  a  year  before  the  presentation  of  the 
petition  on  which  the  compulsory  order  was 
made:— Held,  that  they  could  not  be  placed  on 
the  list  of  B  contributories.  In  re  The  Taurine 
Company  (Lim.),  52  Law  J.  Rep.  Chanc.  688. 

78. — A  compulsory  order  which  "  supersedes  " 
a  voluntary  winding-up  order  as  from  the  date  of 
such  order,  does  not  thereby  entirely  put  an  end 
to  everything  previously  done  under  the  volun- 
tary winding  up.  Thomas  v.  The  Patent  Lionite 
Company  (App.),  50  Law  J.  Rep.  Chanc.  544 ; 
Law  Rep.  17  Ch.  D.  250. 

79. — Liquidator :  appointment  of] — The  ap- 
pointment of  a  voluntary  liquidator  is  not  neces- 
sary to  give  effect  to  a  voluntary  winding-up  for 
the  purposes  of  the  163rd  section  of  the  Com- 
panies Act,  1862.  Thomas  v.  The  Patent  Lionite 
Company  (App.),  50  Law  J.  Rep.  Chanc.  544 ; 
Law  Rep.  17  Ch.  D.  250. 

80. — Resolution  appointing  liquidator:  va- 
lidity ;  special  resolution  requiring  confirmation] 
— The  appointment  of  a  liquidator  is,  under 
section  133,  sub-section  2,  incidental  to  a  volun- 
tary winding-up,  but  only  where  there  is  an  effec- 
tive winding-up.  In  re  The  Indian  Zoedone 
Company  (Lim.)  (No.  2)  (App.),  53  Law  J.  Rep. 
Chanc.  468 ;  Law  Rep.  26  Ch.  D.  70. 

Where,  therefore,  a  special  resolution  to  wind 
up  which  requires  confirmation  has  been  passed 
at  the  first  meeting,  and  at  the  same  time  also  a 
resolution  appointing  a  liquidator,  such  latter 
resolution  has  of  itself  no  effect ;  and  if  at  the 
subsequent  meeting  the  resolution  to  wind  up  is 
confirmed,  but  that  appointing  the  liquidator  is 
rejected,  it  is  impossible  to  fall  back  upon  the 
resolution  passed  to  that  effect  at  the  first  meet- 
ing and  treat  it  as  binding.    Ibid. 

The  chairman  at  the  second  meeting  having 
entered  in  the  minute-book  that  the  resolution 
appointing  the  liquidator  had  been  confirmed, 
and  the  appellants,  who  contended  that  it  had 
been  rejected,  not  having,  in  the  opinion  of  the 
Court,  displaced  the  prima  facie  evidence  of  the 
entry  of  the  chairman  in  the  minute-book,  and 
the  evidence  of  facts  upon  which  the  question 
depended  being  in  a  very  unsatisfactory  state, 
the  Court,  thinking  it  best  for  all  parties,  by  its 
own  order  confirmed  the  appointment  of  the 
liquidator  named  in  the  resolution.    Ibid. 

The  chairman  at  a  general  meeting  has  prima 
facie  authority  to  decide  all  incidental  questions 
arising  at  the  meeting  and  which  require  imme- 
diate decision,  and  his  decision,  as  entered  in 
the  minute-book,  is  prima  facie  correct.    Ibid. 
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81. — Supervision  order  :  wishes  of  share- 
holders :  claims  against  company]-- During  a 
voluntary  winding-up,  the  liquidator  received 
notice  of  a  claim  by  certain  purchasers  from  the 
company  impeaching  a  sale  made  by  the  com- 
pany to  them,  but  in  respect  of  which  no  actual 
proceedings  were  yet  taken.  The  liquidator  pre- 
sented a  petition  for  a  supervision  order,  which 
was  opposed  by  the  majority  of  shareholders  : — 
Held,  that  the  claim  being  one  arising  outside 
the  winding-up,  the  provisions  of  section  138  ap- 
plicable to  a  voluntary  winding-up  did  not  meet 
the  case,  and  that  the  liquidator  was  therefore 
entitled  to  a  supervision  order,  so  as  to  obtain 
the  benefit  of  the  provisions  of  section  151.  In 
re  The  Zoedone  Company  (Lim.)  (No.  1),  53 
Law  J.  Bep.  Chanc.  465. 

Concealment  by  company  of  facts  invalidating 
resolution :  extension  of  time  for  appeal.  See 
Practice — Appeal,  42. 

Unregistered  company. 

82. — Action  against  unregistered  company: 
order  for  payment  of  costs  of  action :  stay  of 
execution  refused] — Where  the  plaintiff  in  an 
action  obtains  judgment  with  costs  against  the 
principal  defendant,  and  a  formal  but  necessary 
party  to  the  action  has  been  made  a  co-defendant 
and  is  entitled  to  his  costs  of  the  action,  the 
proper  practice  now  is  to  make  a  direct  order  on 
the  principal  defendant  to  pay  the  costs  of  such 
co-defendant,  and  not  to  direct  the  plaintiff  to  pay 
such  costs  and  to  have  them  over  again  against 
the  principal  defendant.  The  words  "being 
wound  up"  in  the  204th  section  of  the  Com- 
panies Act,  1862,  mean  "in  course  of  being 
wound  up,"  and  the  effect  of  that  and  of  the 
199th  section  is  to  import  into  the  winding-up  of 
an  unregistered  company  all  the  provisions  of 
the  Act  relating  to  the  winding-up  of  companies 
by  the  Court.  Where,  therefore,  there  was  a 
pending  winding-up  petition  against  an  unregis- 
tered company,  the  Court,  in  the  exercise  of  its 
judicial  discretion  under  the  85th  section,  al- 
lowed an  execution  for  costs  against  the  company 
to  be  proceeded  with,  the  order  for  payment 
having  been  made  after  the  presentation  of  the 
petition  through  the  laches  of  the  company,  and 
the  position  of  the  execution  creditor  having 
been  materially  affected  by  the  order.  Rudow  v. 
T7ie  Great  Britain  Mutual  Life  Assurance  Society 
(App.),  50  Law  J.  Bep.  Chanc.  504 ;  Law  Bep. 
17  Ch.  D.  600. 

83. — Tramway  company :  railway  company] 
— An  unregistered  tramway  company  is  not  a 
"  railway  company  "  within  the  exception  from 
the  199th  section  of  the  Companies  Act,  1862, 
and  can  therefore  be  wound  up  under  the  provi- 
sion of  that  section.  In  re  The  Brentford  and 
Isleworth  Tramways  Company \  53  Law  J.  Bep. 
Chanc.  624  ;  Law  Bep.  26  Ch.  D.  527. 

Witness. 
84. — Attendance  ±   enforcement] — An    order, 
allowing  oontributories  to  attend  the  examina- 
tion of  witnesses  by  the  official  liquidator  and 


further  examine  them,  was  enforced.  In  re  The 
Silkstone  and  Dodsworth  Coal  and  Iron  Com- 
pany (Lim.) ;  Whitworth's  Case,  50  Law  J. 
Bep.  Chanc.  752. 

85. — Examination:  counsel  and  solicitor: 
right  of  witness  to  be  attended  by  :  re-examina- 
tion :  taking  notes]  — Where  a  person  is  examined 
at  the  instance  of  the  official  liquidator  of  a 
company  under  section  115  of  the  Companies 
Act,  1862,  he  is  entitled  to  be  attended  by  his 
counsel  and  solicitor,  who  may  put  such  ques- 
tions to  him  in  re-examination  as  may  be  neces- 
sary to  elicit  from  him  an  explanation  of  the 
evidence  which  he  has  already  given.  Notes  of 
the  proceedings  may  be  taken  and  carried  away, 
but  only  to  be  used  for  the  purpose  of  such  re- 
examination. In  re  The  Cambrian  Mining  Com- 
pany (Lim.)t  51  Law  J.  Bep.  Chanc.  221 ;  Law 
Bep.  20  Ch.  D.  376. 

86. — Examination  :  liberty  to  contributories 
to  examine :  locus  standi  of  witness  to  appeal]  — 
A  witness  has  no  locus  standi  to  appeal  against 
an  order  to  attend  and  be  examined,  nor  is  there 
any  ground,  except  want  of  jurisdiction  to  make 
the  order  to  attend,  on  which  he  can  contest  the 
order.  In  re  The  Silkstone  and  Dodsworth  Coal 
and  Iron  Company  (Lim.) ;  'Whitworth's  Case 
(App.),  50  Law  J.  Bep.  Chanc.  71 ;  Law  Bep.  19 
Ch.  D.  118. 

Although  the  examination  under  the  115th 
section  of  the  Companies  Act,  1862,  is  usually 
given  to  the  official  liquidator,  yet  it  is  within  the 
discretion  of  the  Judge  to  commit  any  part  of 
the  examination  to  creditors  or  contributories, 
and  it  is  equally  within  his  discretion  whether 
he  will  impose  any  limits  to  that  examination  or 
not.    Ibid. 

87. — Examination  :  right  of  creditors  to  at- 
tend:  "proceedings  before  the  judge"] — Cre- 
ditors in  a  winding-up  whose  debts  have  been 
allowed  cannot,  without  special  leave,  attend  an 
examination  by  the  official  liquidator  under  sec- 
tion 115  of  the  Companies  Act,  1862.  In  re  The 
Grey's  Brewery  Company  (Lim.)t  53  Law  J.  Bep. 
Chanc.  262 ;  Law  Bep.  25  Ch.  D.  400. 

Such  an  examination  is  not  a  proceeding  within 
the  60th  rule  of  the  General  Orders,  November 
11,  1862.    Ibid. 

In  re  The  Empire  Assurance  Corporation  (17 
Law  Times,  N.S.  488)  discussed.    Ibid. 

88. — Examination  :  right  of  creditors  to  at- 
tend] — The  official  liquidator  of  a  company 
which  was  in  liquidation  had  taken  out  a  sum- 
mons under  section  115  of  the  Companies  Act, 
1862,  for  the  examination  of  a  former  officer  of 
the  company,  for  the  purpose  of  obtaining  in- 
formation from  him  relating  to  certain  claims 
brought  against  the  company.  One  of  the  per- 
sons whose  claim  to  be  a  creditor  was  disputed 
by  the  liquidator  had  obtained  an  order  "  to 
attend  the  proceedings  in  this  matter  at  his  own 
expense  "  : — Held,  that  this  order  did  not  give 
him  the  right  to  attend  the  examination  of  the 
witness  under  section  115.  In  re  The  Norwich 
Equitable  Fire  Assurance  Company  (App.),  54 
Law  J.  Bep.  Chanc.  254. 
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COMPENSATION— CONCURBENT  ACTIONS. 


COMPENSATION. 

Gas  company :  liability  to  support  mains.    See 
Gas  Company,  2. 

Lands  Clauses  Aot,  under.    See  Lands  Clauses 
Act,  3-7. 

Public  Health  Acts,  under.    See  Public  Health 
Act,  3-5. 

COMPOSITION  DEED. 

1. — Creditors  :  right  to  come  in] — Incum- 
brancers on  a  reversionary  interest  claimed 
priority  over  a  trust-deed  by  which  the  interest 
in  question  was  assigned  to  trustees  for  the 
benefit  of  creditors,  to  which  deed  some  of 
them  but  not  others  were  scheduled,  and  which 
none  of  them  had  executed.  After  this  claim 
had  been  rejected,  which  was  after  five  years  had 
passed  since  the  date  of  the  trust-deed,  but  the 
reversionary  interest  having  only  just  fallen  into 
possession,  the  incumbrancers  claimed  to  exe- 
cute and  come  in  under  the  trust-deed : — Held, 
that  although  if  they  had  not  contested  the  deed 
they  might  have  been  permitted  to  come  in  not- 
withstanding the  lapse  of  time,  and  notwith- 
standing that  some  of  them  were  not  scheduled 
to  the  deed,  yet  they  could  not  be  permitted  to 
come  in  after  having  endeavoured  to  defeat  the 
deed  by  setting  up  a  prior  claim  which  was  re- 
jected. In  re  Meredith;  Meredith  v.  Facey, 
54  Law  J.  Rep.  Chanc.  1106;  Law  Rep.  29  Ch. 
D.  745. 

2. — Preference  to  one  creditor :  effect  ofy  on  deed] 
— A  deed  of  arrangement  for  the  payment  of  a 
composition  made  between  a  debtor  and  his 
creditors  must,  whether  it  is  or  is  not  made 
under  the  provisions  of  a  statute,  be  based  and 
carried  out  on  the  principle  of  perfect  equality. 
The  law  implies,  in  the  absence  of  any  express 
provision  to  the  contrary,  a  term  or  condition 
in  such  a  deed  that  the  debtor  agrees  with  the 
creditors,  and  the  creditors  agree  with  him  and 
with  each  other,  that  all  who  are  parties  to  the 
deed  shall  come  in  and  be  placed  on  exactly  the 
same  footing:  so  that  the  acceptance  by  one 
creditor  of  a  bonus  or  gratuity  beyond  that  se- 
cured to  all  by  the  deed  will,  if  that  bonus  is  paid 
with  the  knowledge  of  the  debtor,  though  not  by 
him  or  out  of  his  estate,  entitle  any  other 
oreditor  who  is  a  party  to  the  deed  to  avoid  it, 
and  to  proceed  as  though  the  deed  were  can- 
celled. In  re  Milner ;  ex  parte  MiVner  (App.), 
54  Law  J.  Rep.  Q.B.  425 ;  Law  Rep.  15  Q.B.  D. 
605. 

Dauglish  v.  Tennent  (36  Law  J.  Rep.  Q.B.  10) 
approved.    Ibid. 

8. -Qualified release:  estoppel]— The  makers 
of  a  promissory  note  executed  a  deed  of  assign- 
ment for  the  benefit  of  their  creditors — Preferred 
to  be  paid  in  full ;  others  a  composition.  The 
deed  contained  the  usual  release  by  creditors 
parties  thereto.  The  holders  of  the  note  executed 
the  deed  in  both  capacities,  with  a  condition 
appended  that  their  release  was  limited  to  claims 
inserted.     The  promissory  note    was  not  in- 


serted:— Held,  that  such  conditions  did  not 
amount  to  a  non-execution  of  the  deed  in  respect 
of  the  promissory  note,  and  that  the  holders 
having  taken  a  benefit  under  the  deed  could  not 
qualify  their  release.  The  Exchange  Bank  of 
Yarmouth  v.  Blethen,  54  Law  J.  Rep.  P.O.  27 ; 
Law  Rep.  10  App.  Cas.  293. 

See  Bankruptcy — Composition. 

COMPOUND   INTEREST. 

When  chargeable.    See  Mortgage — Interest,  1 ; 
Tbust — Breach,  6. 

COMPOUNDING  FELONY. 
See  Bankruptcy — Proof,  7 ;  Felony. 

COMPROMISE. 

In  order  to  constitute  forbearance  to  sue  in 
respeot  of  a  disputed  claim  a  good  consideration 
for  a  compromise  of  an  action,  it  is  not  enough 
that  the  action  be  brought  to  settle  a  disputed 
claim.  The  claim  must  be  made  by  a  person 
who  believes  that  he  has  a  right  of  action.  Ex 
parte  Banner ;  in  re  BVythe  (App.),  51  Law  J. 
Rep.  Chanc.  300 ;  Law  Rep.  17  Ch.  D.  480. 

Calisher  v.  Bischoffsheim  (39  Law  J.  Rep. 
Q.B.  181 ;  Law  Rep.  5  Q.B.  D.  449)  questioned. 
Ibid. 

Executor :  power  of,  to  compromise  claims.   See 
Executor,  11. 

Infant:  jurisdiction  of  Court  to  enforce  com- 
promise as  against.    See  Infant,  8. 

Local  Board :  contract  under  seal.    See  Public 
Health  Act,  6. 

Sale  by  trustee  on  special  terms  upheld  as  com- 
promise.   See  Trust — Power,  1. 

Sanctioning,  in  probate  action:  effect  of.    See 
Probate — Practice,  3. 

COMPULSORY  PILOTAGE. 
See  Ship— Pilot. 


COMPULSORY  POWERS. 

See  Lands  Clauses  Act,  8-18;  Scotch  Law — 

Harbour,  2. 

Street  widening:  power  to  take  whole  of  pre- 
mises :  57  Geo.  3.  c.  xxix.  See  Metropolis,  12. 

CONCEALMENT. 

See  Fraud. 

Insurance:  contract  of,  how  affected  by  con- 
cealment by  insurer.  See  Insurance,  Marine,  2. 

CONCURRENT  ACTIONS. 
See  Practice  —  Staying  Proceedings,  7-12. 


CONDITION-CONSIGNMENT. 
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CONDITION. 

Performance  of  condition  prevented  by  buyer  of 
goods.    See  Scotch  Law — Sale  of  Goods,  2. 

Precedent :  agreement  to  deliver  up  a  furnished 
house  in  good  order  and  pay  for  loss,  Ac.,  a 
sum  to  be  settled,  in  case  of  dispute,  by  two 
valuers:  right  to  sue  for  damage  before 
amount  settled.  See  Landlord  and  Tenant — 
Contract,  6. 

Precedent :  covenant  for  renewal  of  lease :  con- 
struction: right  to  renewal.  See  Landlord 
and  Tenant — Lease,  7. 

Precedent :  sale  of  goods  by  instalments :  right 
to  repudiate  contract.    See  Contract,  7. 

Residence,  as  to :  powers  of  tenant  for  life.  See 
Settled  Land  Act,  16. 

Restraint  of  marriage.    See  Will— Condition,  8. 

Will.    See  Will— Condition. 

CONDITIONS  OF  SALE. 
See  Vendor  and  Purchaser,  5-7. 

CONDONATION. 
See  Divorce — Condonation. 

CONDUCT     OF     CAUSE. 
See  Administration,  1,  2. 

CONFESSION. 

Admissibility  of,  in  evidence  against  prisoner. 
See  Evidence,  8. 

CONFLICT   OF   LAWS. 

1. — Collision  of  ships]  —The  liability  of  foreign 
owners  sued  in  a  British  Court  in  respect  of  a 
collision  on  the  high  seas  is  governed  by  general 
maritime  law  which  is  administered  in  such 
Court,  and  not  by  the  lex  loci  of  the  country 
under  the  flag  of  which  the  ship  is  sailing. 
Therefore  the  allegation  that  by  Spanish  law  the 
owners  of  a  ship  were  not  personally  liable  for 
the  default  (if  any)  of  the  master  and  crew  of 
such  ship, — Held,  on  demurrer,  not  to  be  a  valid 
ground  of  defence.  The  Leon,  50  Law  J.  Rep. 
P.  D.  59 ;  Law  Rep.  6  P.  D.  148. 

2. — Contract :  construction :  force  majeure  : 
part  performance  abroad:  French  civil  code]— 
By  a  contract  made  in  London  between  the  plain- 
tiffs and  the  defendants,  both  of  whom  carried 
on  business  in  the  city  of  London,  the  defendants 
agreed  to  sell  to  the  plaintiffs  20,000  tons  of 
esparto,  to  be  shipped  from  Algeria  by  monthly 
shipments,  on  ships  to  be  provided  by  the 
plaintiffs ;  payment  was  to  be  made  by  cash  on 
arrival  of  the  ships  at  their  port  of  destination ; 
the  goods  were  to  be  approved  by  the  plaintiffs 
or  their  agents  at  the  manufactory  before  being 
baled,  and  if  necessary  were  to  be  warehoused  at 
the  port  of  loading  at  the  plaintiffs'  risk ;  also 


any  disputes  arising  were  to  be  settled  by  arbitra- 
tion, and  this  clause  was  to  be  made  a  rule  of 
the  High  Court  on  the  application  of  either  party. 
In  an  action  to  recover  damages  for  non-per- 
formance of  the  oontract,  the  defendants  pleaded 
that,  in  consequence  of  an  insurrection  in  Algeria 
and  the  military  operations  connected  therewith, 
they  were  unable  to  perform  their  contract,  and 
that  by  the  French  Civil  Code  which  prevailed 
throughout  Algeria  force  majeure  was  an  excuse 
for  non-performance  of  the  contract:— Held, 
upon  demurrer,  that,  in  the  absence  of  any  in- 
tention either  express  or  implied  on  the  part  of 
the  contracting  parties  that  the  French  Civil 
Code  should  be  applied  to  the  contract,  it  must 
be  construed  according  to  English  and  not 
French  law ;  so  that  the  defence  of  force  majeure 
was  no  answer  to  the  action.  Jacobs,  Marcus 
A  Co,  v.  The  Credit  Lyonnais  London  Agency 
(App.),  53  Law  J.  Rep.  Q.B.  156 ;  Law  Rep.  12 
Q.B.  D.  589. 

3. — Incorporeal  hereditament:  contract  in 
England  by  Englishmen  as  to  sporting  rights 
over  land  in  Scotland]— The  provision  of  the 
English  law  that  a  right  to  an  incorporeal  here- 
ditament can  only  be  conveyed  by  deed  is  part  of 
the  lex  loci  and  not  of  the  lex  fori,  and  a  lease  made 
in  England  by  Englishmen  of  sporting  rights 
over  land  in  Scotland,  which  if  made  in  Scot- 
land would  not  require  a  deed,  may  be  enforced  in 
England,  although  it  be  not  sealed.  The  lessee, 
who  has  had  the  actual  enjoyment  of  the  right 
conveyed,  cannot  set  up  the  invalidity  of  the 
lease  by  reason  of  the  want  of  a  seal  as  a  defence 
to  an  action  for  breach  of  a  stipulation  con- 
tained in  it.  Adams  v.  Clutterbuck,  52  Law  J. 
Rep.  Q.B.  607  ;  Law  Rep.  10  Q.B.  D.  403. 

Administration :  jurisdiction :  estate  partly  in 
Scotland  and  partly  in  England.  See  Ad- 
ministration, 30;  Scotch  Law -Jurisdiction. 

Bill  of  exchange :  foreign  indorsement.  See  Bill 
of  Exchange,  5. 

Bottomry :  goods  on  board  foreign  ship :  com- 
munication with  cargo-owners :  maritime  law 
and  law  of  the  flag.    See  Ship — Bottomry,  3. 

Foreign  company.  See  Colonial  Law — West 
Australia,  2. 

Legitimacy  :  domicil.    See  Will— Children,  3. 


CONSIDERATION. 

See  Accord  and  Satisfaction,  1 ;  Bill  of  Ex- 
change, 3,  4 ;  Bill  of  Sale,  5-16 ;  Bond  ; 
Contract,  4,  8,  9. 

CONSIGNMENT. 

See  Sale  of  Goods. 

Consignment  note :  "  consignee  pays  carriage." 
See  Carrier,  8. 

Goods  insured  by  consignee  and  lost :  undis- 
closed principal :  right  to  insurance  moneys. 
See  Principal  and  Agent,  15. 
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CONSIGNMENT— CONTEMPT  OF  COUBT. 


Bight  to  follow  proceeds  of  consignment  in  hands 
of  third  parties :  relation  of  sub-agent  to 
undisclosed  principal.  See  Principal  and 
Agent,  16. 

CONSOLIDATED  BENEFICE. 
See  Chubch  and  Clebgy,  1. 

CONSOLIDATION  OF  MORTGAGES. 
See  Mortgage — Consolidation. 

CONSPIRACY. 

Two  defendants  :  conviction  of  one] — Upon  an 
indictment  for  conspiracy,  where  two  defendants 
are  indicted  and  tried  together,  either  both  must 
be  convicted  or  both  must  be  acquitted.  Beg. 
v.  Manning,  53  Law  J.  Rep.  M.C.  85;  Law 
Rep.  12  Q.B.  D.  241. 

Combination  in  restraint  of  trade.  See  Re- 
straint of  Trade. 

CONSTABLE. 

[Constabulary  (Ireland)  Amendment  Act,  1882, 
45  &  46  Vict.  c.  63.] 

[Constabulary  (Ireland)  Redistribution  Act,  1885. 
Amendment  of  the  law  relating  to  the  distri- 
bution of  the  Royal  Irish  Constabulary  Force. 
48  &  49  Vict.  c.  12.] 

Special  constable :  special  venue :  notice  of 
action  :  1  &  2  Will.  4.  c.  41.  5.  19 :  contagious 
diseases  (animals)  act,  1878  (41  <t  42  Vict.  c. 
74)] — Constables  appointed  under  the  County 
Constables  Act  (2  <fe  3  Vict.  c.  93),  to  whom  in 
virtue  of  section  8  all  the  provisions  of  the 
Special  Constables  Act  (1  &  2  Will.  4.  o.  41)  are 
to  be  "  deemed  to  extend,"  have  the  privilege 
of  special  venue  and  notice  of  action  conferred 
by  section  19  of  the  Special  Constables  Act  on 
"  persons  acting  in  the  execution  of  this  Act " 
only  when  acting  in  the  execution  of  the  Special 
Constables  Act,  and  not  when  acting  in  the 
execution  of  other  Acts,  e.g.  the  Contagious  Dis- 
eases (Animals)  Act,  1878.  Bryson  v.  Russell 
(App.),  54  Law  J.  Rep.  QJB.  144  ;  Law  Rep.  14 
Q.B.  D.  720. 

Costs  of  chief  constable:  borough  rate.  See 
Municipal  Corporation,  17. 

CONTAGIOUS  DISEASES   (ANIMALS)  ACT. 

[Contagious  Diseases  (Animals)  Act,  1884. 
Power  to  Privy  Council  to  prohibit  landing  of 
foreign  animals  in  certain  cases,  s.  1 ;  exten- 
sion of  quarantine,  s.  2.   47  &  48  Vict.  c.  13.] 

[Contagious  Diseases  (Animals)  Transfer  of  Parts 
of  Districts  Act,  1884.  Power  to  local  autho- 
rities to  transfer  the  whole  or  certain  parts  of 
their  districts  for  the  purposes  of  the  Conta- 
gious Diseases  (Animals)  Act,  1878,  to  the 
districts  of  neighbouring  local  authorities. 
47  &  48  Vict.  c.  47.] 


Order  in  council :  regulation  of  local  autho- 
rity]— A  railway  company  carrying  animals  on 
their  road  to  a  place  within  a  district  prohibited 
under  the  Contagious  Diseases  (Animals)  Act, 
with  knowledge  of  their  destination,  are  guilty  of 
"  causing  the  movement "  of  the  ftnimftlft  in 
contravention  of  the  Order  in  Council,  although 
they  do  not  oarry  the  animals  further  than  a 
point  outside  the  district  and  do  no  act  within 
it.  The  Midland  Railway  Company  v.  Freeman, 
63  Law  J.  Rep.  M.C.  79  ;  Law  Rep.  12  Q.B.  D.  629. 

Privileges  of  special  constable.     See  Constable. 

CONTEMPT  OF  COURT. 

1. — Advertisements  for  funds  to  carry  on 
action] — Pending  an  appeal  from  a  judgment 
pronouncing  in  favour  of  the  validity  of  a  patent 
owned  by  the  plaintiffs,  advertisements  were 
issued  in  a  newspaper — one  asking  for  funds  to 
carry  on  the  appeal  on  the  ground  that  the 
action  was  a  test  action  in  which  the  trade 
generally  were  interested,  and  the  other  offering 
a  reward  of  100L  to  any  one  who  could  produce 
documentary  evidence  that  the  art  of  nickel 
plating  was  carried  on  before  a  certain  date. 
Motion  to  commit  the  printers  of  the  news- 
paper for  contempt  of  Court  was  dismissed  with 
costs.  The  Plating  Company  (Lim.)  v.  Farqu- 
harson  (App.),  50  Law  J.  Rep.  Chanc.  406  ;  Law 
Rep.  17  Ch.  D.  49. 

Pool  v.  Sacheverel  (1  P.  Wms.  675)  ques- 
tioned.   Ibid. 

Motions  to  commit,  when  there  is  no  intention 
to  ask  for  committal,  but  merely  for  an  apology 
and  costs,  will  be  discouraged,  and  no  costs  of 
such  motions  will  be  given.    Ibid. 

2. — Breach  of  injunction:  device  to  evade 
injunction :  disobedience  by  person  not  named] 
— The  defendants,  trustees  of  a  branch  of  a 
friendly  society,  were  restrained  by  injunction 
from  dividing  certain  money  among  the  members 
of  the  branch.  Shortly  afterwards  the  defen- 
dant trustees  retired,  and  new  trustees  were 
appointed,  who  (being  aware  of  the  effect  of  the 
injunction),  under  an  order  of  the  branch  society, 
divided  the  money  among  the  members,  in- 
cluding the  old  trustees.  The  Court  considered, 
on  the  facts,  that  the  proceedings  were  an  at- 
tempt on  the  part  of  the  branch  society  and  the 
old  and  new  trustees  to  avoid  the  injunction, 
and  a  device  for  disobeying  it,  in  which  the  new 
trustees  co-operated:— Held,  that  the  new  trus- 
tees, as  well  as  the  old,  were  guilty  of  contempt 
of  Court.  Avery  v.  Andrews,  51  Law  J.  Rep. 
Chanc.  414. 

3. — Breach  of  injunction  :  order  passed  and 
entered,  but  not  served] — Defendant  held  liable 
to  be  committed  for  breach  of  an  injunction,  as 
he  had  full  knowledge  of  its  having  been  granted 
and  of  the  intention  of  the  plaintiffs  to  enforce 
it,  although  the  order  for  the  injunction  had  not 
been  served  and  there  had  been  ample  time  to 
serve  it.  The  United  Teleplume  Company  v. 
Dale,  53  Law  J.  Rep.  Chanc.  295 ;  Law  Rep.  25 
Ch.  D.  778. 
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4. — Jurisdiction :  injunction] — An  injunction 
was  granted  on  motion  in  an  action,  to  restrain 
a  party  to  the  action  from  a  threatened  publica- 
tion of  circulars  abusive  of  a  party  to,  and  tend- 
ing to  prejudice  the  fair  trial  of,  the  action. 
Kitcat  v.  Sharp,  52  Law  J.  Rep.  Chanc.  134. 

Arrest  of  ship  by  telegraph :  master  sailing  by 
instructions  of  owner.  See  Admiralty — Con- 
tempt of  Court. 

Attachment  for  :  solicitor  whether  privileged 
from  arrest.    See  Arrest,  11. 

Contumacious  clerk  :  writ  de  contumace  capi- 
endo.   See  Church  and  Clergy,  9. 

Discharge  of  prisoner.    See  Arrest,  2. 

Husband  not  giving  security  for  wife's  costs : 
attachment.    See  Divorce — Costs,  1. 

Jurisdiction  of  County  Court  Judge  sitting  in 
bankruptcy.    See  County  Court,  15. 

Person  resident  abroad:  process  under  Extra- 
dition Act  not  available  against.  See  Extra- 
dition, 2. 

Refusal  to  commit  for,  may  be  subject  of  appeal. 
See  Practice — Appeal,  30. 

Solicitor :  unqualified  person  acting  as :  attach- 
ment.   See  Solicitor,  49. 


CONTINGENT  GIFT. 

Gift  whether  vested  or  contingent.    See  Wlll- 
Vesting,  1-6. 


CONTINGENT  LEGACY . 

See  Infant,  13 ;  Will— Lapse,  5  ;  Vesting,  8. 

CONTINGENT  LIABILITY. 

Proof  for,  in  administration  action  or  bank- 
ruptcy. See  Administration,  45 ;  Bankruptcy 
— Proof,  5. 

CONTINGENT  REMAINDER. 

1. — Contingent  remainder  or  executory  devise  : 
devise  to  children  living  at  death  of  tenant  for 
life  or  "  thereafter  to  be  born  "] — A  testator,  who 
died  in  1860,  devised  freehold  hereditaments  to 
his  wife  for  life,  and  from  and  after  her  decease 
unto  all  and  every  the  ohildren  of  his  son  "  liv- 
ing at  the  time  of  the  decease  of  his  (the  testa- 
tor's) said  wife,  or  thereafter  to  be  born,"  equally 
as  tenants  in  common.  The  son  had  several 
children,  some  born  before,  and  some  after,  the 
death  of  the  testator's  widow  : — Held,  that  the 
gift  in  remainder  was  an  executory  devise  and 
not  a  contingent  remainder,  and  that,  therefore, 
all  the  children  of  the  son  whenever  born  were 
entitled  to  share.  Miles  v.  Jarvis,  52  Law  J. 
Rep.  Chanc.  796 ;  Law  Rep.  24  Ch.  D.  633. 

In  re  Lechmere  and  Lloyd  (Law  Rep.  18  Ch. 
D.  524)   followed.       Brackenbury    v.   Gibbons 
(Law  Rep.  2  Ch.  D.  417)  not  followed.    Ibid. 
Digest,  1881-1885. 


2. — Equitable  limitations :  executory  devise : 
remoteness] — A  testator  devised  real  estate  to 
trustees  upon  trust  for  A.  for  life,  and  after  his 
decease  upon  trust  to  convey  "  to  such  son  of 
B.  as  should  first  attain  twenty-five,  when  he 
should  have  attained  twenty -five."  A.  survived 
the  testator,  and  B.'s  eldest  son  attained  twenty- 
five,  after  the  death  of  the  testator,  but  during 
the  lifetime  of  A. : — Held,  that  the  gift  to  the 
son  of  B.  was  not  an  equitable  contingent  re- 
mainder, but  an  executory  devise,  and  that  it 
was  void  for  remoteness.  Decision  of  Malins, 
V.C.  (49  Law  J.  Rep.  Chano.  710),  reversed.  In 
re  Finch;  Abbiss  v.  Burney  (App.),  50  Law  J. 
Rep.  Chanc.  348 ;  Law  Rep.  17  Ch.  D.  211. 
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Breach. 

Condition. 

Consideration. 

Implied  Contract. 

Rescission. 

Validity. 


Breach. 


1. — Injunction :  negative  clause] — An  injunc- 
tion was  granted  to  enforce  a  contract  not  to  sell 
fish  refuse  to  any  manufacturer  other  than  the 
plaintiff.  Donnell  v.  Bennett,  52  Law  J.  Rep. 
Chano.  414 ;  Law  Rep.  22  Ch.  D.  835. 

Damages :  measure  of.    See  Damages,  1-4. 

And  see  No.  5  infra. 

Building,  as  to. 
See  Building  Contract. 

Condition. 

2. — Incorporation  of  conditions  in  written 
document  not  read  by  one  party] — The  plaintiff 
left  a  waggonette  to  be  sold  at  the  defendant's 
repository,  and  received  a  receipt,  which  he  put 
into  his  pocket  without  reading  it.  The  receipt 
contained  the  words  "  subject  to  the  conditions 
as  exhibited  on  the  premises,"  and  one  of  the 
conditions  so  exhibited  was  that,  on  the  lapse  of 
a  month,  property  might  be  sold  by  auction 
without  notice-  to  the  owner  unless  the  charges 
were  paid  : — Held,  that  the  plaintiff  was  bound 
by  the  condition,  and  judgment  was  entered  for 
the  defendant,  notwithstanding  the  verdict  of 
the  jury  for  the  plaintiff.  Watkins  v.  Rymill, 
52  Law  J.  Rep.  Q.B.  121 ;  Law  Rep.  10  Q.B. 
D.  176. 

3. — Rendered  impossible  by  defendant] — The 
plaintiff' 8  claim  was  for  commission  on  the  sale 
of  a  piece  of  land  by  A.  to  the  defendant,  one 
term  of  the  plaintiff's  contract  being  that  A.'s 
title  should  be  approved  by  the  defendant's 
solicitor.  The  defendant  broke  off  the  sale  of 
his  own  accord,  so  that  A.'s  title  was  never  sub- 
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mitted  to  the  defendant's  solicitor :— Held,  that 
the  plaintiff  could  not  succeed  without  proving 
that  the  defendant's  solicitor  had  approved  A.1 8 
title,  or  else  that  suoh  a  title  was  submitted  to 
him  as  it  was  unreasonable  for  him  to  disap- 
prove.   Clack  v.  Wood,  Law  Rep.  9  Q.B.  D.  276. 

Carrier:   conditions  in  time  tables  of  railway 
company.    See  Carrier,  3. 

Condition  precedent.   See  Landlord  and  Tenant 
— Contract,  6 ;  Lease,  7. 

Performance  of  condition  prevented  by  buyer  of 
goods.    See  Scotch  Law — Sale  of  Goods,  2. 

Sale  of  goods  by  instalments :  right  to  repudiate 
contract.    See  No.  7  infra. 

Consideration. 

4. — Promise  to  subscribe]— A.  verbally  pro- 
mised to  give  20,0001.  to  the  Jubilee  Fund  of 
the  Congregational  Union,  and  also  filled  up 
and  signed  a  blank  form  of  promise,  not  ad- 
dressed to  any  one,  but  headed  "  Congregational 
Union  of  England  and  Wales— Jubilee  Fund," 
whereby  he  promised  to  give  20, 000 J.,  in  five 
equal  annual  instalments  of  4,000 J.  each,  for 
liquidation  of  chapel  debts.  A.  paid  12.000Z.  to 
the  fund  within  three  years  after  giving  the  pro- 
mise, and  then  died,  leaving  the  last  two  in- 
stalments of  4,000Z.  each  unpaid  and  unprovided 
for.  The  Congregational  Union  claimed  the 
8,000Z.  from  A.'s  executors,  alleging  that  they 
had  been  led  by  A.'s  promise  to  contribute  larger 
sums  to  churches  than  they  would  otherwise 
have  done,  that  money  had  been  given  and  pro- 
mised by  other  persons  in  consequence  of  A.'s 
promises,  that  grants  from  the  Jubilee  Fund  had 
been  promised  to  cases  recommended  by  A.,  and 
that  churches  to  which  promises  had  been  made 
by  the  committee,  and  the  committee  themselves, 
had  incurred  liabilities  in  consequence  of  A.'s 
promise : — Held,  that  there  was  no  enforceable 
contract,  on  the  ground,  first,  that  there  was  no 
consideration ;  secondly,  that  there  was  no  suffi- 
cient memorandum  in.  writing  to  satisfy  the 
Statute  of  Frauds.  In  re  Hudson;  Creed  v. 
Henderson,  54  Law  J.  Rep.  Chano.  811. 

Agreement  to  accept  less  sum  than  debt,  whether 
valid.    See  Accord,  1. 

Illegal  consideration.    See  Nos.  8,  9  infra. 

English  or  Foreign  Contraot. 
See  Ship — Bill  of  Lading,  2. 

Implied  Contraot. 

5. — Covenant  for  extension  of  time  for  per- 
formance in  case  of  non-removal  of  a  staging: 
implied  contract  that  the  staging  would  be 
moved  without  unnecessary  delay :  certificate  of 
engineer:  reference  to  or  award  by  engineer] — 
The  plaintiff  contracted  with  the  defendants  to 
remove  a  certain  quantity  of  the  bed  of  the  river 
Mersey  within  a  certain  time,  but  in  case  a  tem- 
porary staging  erected  in  the  river  was  not  re- 


moved by  the  defendants  in  sufficient  time  to 
enable  the  plaintiff  to  complete  his  contract 
within  the  time  agreed  upon,  he  was  to  be 
entitled  to  such  extension  of  that  time  as  the 
engineer  should  deem  reasonable.  The  plaintiff 
was  to  be  paid  eighty  per  cent,  of  the  value  of 
the  work  certified  by  the  engineer  as  having 
been  completed  each  month,  and  the  balance 
when  the  work  was  finished,  but  if  any  "  differ- 
ence" arose  between  the  defendants  and  the 
plaintiff  "  concerning  the  work  contracted  for  or 
concerning  anything  in  connection  with  the  con- 
tract, such  difference"  was  to  be  "referred  to 
the  engineer,  and  his  decision  "  was  to  be  final 
and  binding  on  the  local  board  the  defendants, 
and  the  contractor  the  plaintiff.  The  work  was 
not  completed  till  some  time  after  the  date 
stipulated  for  by  the  contract,  but  this  the 
plaintiff  alleged  to  be  due  to  the  non-removal  of 
the  staging.  The  engineer  admitted  that  the 
plaintiff  was  entitled  to  compensation  for  the 
time  (thirty -eight  days)  during  which  he  incurred 
expenses  by  the  delay  caused  by  the  non-removal 
of  the  staging,  but  the  full  amount  for  extra 
work  and  expenses  could  not  be  agreed  on  be- 
tween him  and  the  plaintiff.  After  some  corre- 
spondence the  engineer  certified  that  the  work 
was  finished  to  his  satisfaction,  and  the  plaintiff 
was  entitled  to  1,065Z.  10s.,  which  was  paid ;  but 
the  plaintiff  claimed  2,489Z.  135.  lid.  beyond 
that  amount : — Held,  that  the  engineer  had  no 
authority  to  make  an  express  contract  on  behalf 
of  the  defendants  that  no  unreasonable  delay 
should  occur  in  removing  the  staging,  but  that 
there  was  an  implied  contract  to  that  effect,  and 
that  if  the  plaintiff  was  in  fact  prevented  from 
completing  the  contract  in  time  by  reason  of  any 
such  unreasonable  delay,  he  was  entitled  to 
damages.  Held  also,  that  this  was  not  a  differ- 
ence concerning  a  matter  in  connection  with  the 
contract  such  as  to  make  the  engineer's  certifi- 
cate final  and  binding,  and  that  in  fact  there  had 
been  no  reference  to,  or  award  by,  the  engineer. 
Lawson  v.  The  Wallasey  Local  Board,  52  Law 
J.  Rep.  Q.B.  802 ;  Law  Rep.  11  Q.B.  D.  229. 
Affirmed  on  appeal,  but  not  reported. 

6. — Warranty  that  a  specified  article  shall  be 
fit  for  use] — The  plaintiff  contracted  with  the 
defendants  to  navigate  for  a  lump  sum  a  tug, 
which  was  named,  towing  several  barges  on  a 
sea  voyage.  The  tug  was,  unknown  to  the  de- 
fendants, out  of  repair,  and  the  voyage  conse- 
quently occupied  longer  than  it  would  otherwise 
have  done.  In  an  action  by  the  plaintiff  to  re- 
cover as  damages  the  loss  of  profit  thus  caused, — 
Held  (by  Brett,  L.J.,  and  Cotton,  L.J. ;  dissen- 
tiente  Bramwell,  L.J.),  that  he  could  not  recover, 
for  that  there  was  no  implied  warranty  that  the 
named  tug  should  be  fit  to  perform  the  voyage. 
Robertson  v.  The  Amazon  Tug  and  Lighterage 
Company  (App.),  51  Law  J.  Rep.  Q.B.  68 ;  Law 
Rep.  7  Q.B.  D.  598. 

Goodwill :   sale  of :   solicitation  of  customers. 
See  Goodwill,  4. 

Indemnity.    See  Practice — Parties,  28. 
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Indemnity :  seizure  of  goods  of  A.  for  debt  of  B. 
See  Indemnity. 

Novation. 

Conveyance:  effect  of,  on  antecedent  contract. 
See  Vendor  and  Purchaser,  "9. 

Employment  of  solicitor  by  company.    See  Com- 
pany— Formation. 


Offer  and  Acceptance. 

Correspondence :  consensus  ad  idem, 
cmc  Performance,  11. 

And  see  No.  2  supra. 


See  Spe- 


Penalty  or  Liquidated  Damages, 

Stipulations  of  varying  importance.  See 
Penalty,  3. 

Performance. 

Contract  to  stay  by  vessel  until  in  safe  position 
to  get  to  port :  vessel  lost  at  sea.  See  Ship — 
Salvage,  8. 

Vis  major:  lex  loci:  part  performance  abroad. 
See  Conflict  of  Laws,  2. 

Property  when  passing  under. 

See  Railway  Company,  7;   Ship— Bill  of 
Lading,  5. 

Rescission. 

7. — Monthly  delivery  of  goods :  non-payment 
by  buyer  for  one  delivery :  repudiation  of  con- 
tract]— There  is  no  absolute  rule  to  shew  whether 
the  breach  of  a  contract  by  one  of  the  contract- 
ing parties  is  to  exonerate  the  other  party  from 
his  liability  to  further  perform  the  contract. 
The  true  test  in  each  case  is  whether  the  acts 
and  conduct  of  the  one  party  evince  an  intention 
to  abandon  and  be  no  longer  bound  by  the  con- 
tract— and  this  is  a  question  of  evidence.  Non- 
payment for  a  parcel  of  goods  supplied,  or  non- 
delivery of  a  parcel  of  goods  contracted  to  be 
supplied,  is  not  of  itself  necessarily  evidence  of 
any  such  intention.  Nor  is  any  distinction  to 
be  drawn  between  a  contract  not  performed  at 
all,  and  one  that  has  been  part  performed.  The 
question  is  not  as  to  the  right  to  rescind  a  con- 
tract, but  as  to  the  right  to  treat  a  wrongful  re- 
scission of  a  contract  as  a  complete  renunoiation 
of  it.  The  Mersey  Steel  arid  Iron  Company 
(Limited)  v.  Naylor,  Benson  &  Co.  (App.),  51 
Law  J.  Rep.  Q.B.  576 ;  Law  Rep.  9  Q.B.  D.  648. 

And  see  Vendor  and  Purchaser,  44. 

Validity. 

8. — Illegality:  bail:  money  paid  as  secu* 
rtiy)—k  person  becoming  bail  for  the  appear- 
ance of  another  to  answer  a  criminal  oharge 
received  money  as  security  from  the  accused : — 
Held,  that  the  transaction  was  illegal,  and  that 
the  money  could  be  recovered  back  at  any  time 


before  the  bail  had  applied  it  in  reimbursing 
himself  for  loss  actually  sustained.  Wilson  v. 
Strugnell,  50  Law  J.  Rep.  M.C.  145 ;  Law  Rep. 
7  Q.B.  D.  548. 

9.-- Illegality :  deposit  by  convicted  person 
to  secure  surety  for  good  behaviour] — Where  a 
person  is,  upon  conviction  of  a  criminal  offence, 
required  to  find  a  surety  for  his  good  behaviour, 
and  by  agreement  with  his  surety  deposits 
money  with  him,  he  cannot  afterwards  recover 
it.  Hermann  v.  Jeuchner  (App.) ,  54  Law  J.  Rep. 
Q.B.  840 ;  Law  Rep.  15  Q.B.  D.  561. 

The  illegal  object  is  sufficiently  complete  when 
the  deposit  has  been  made  and  the  security  exe- 
cuted, and  the  principal  cannot  by  repudiating 
the  transaction  before  the  security  is  forfeited 
and  the  money  applied  as  an  indemnity  recover 
the  money.    Ibid. 

The  deposit  of  money  by  a  person  required  to 
find  a  surety  for  his  good  behaviour  to  secure  his 
surety  is  contrary  to  public  policy,  and  no  legal 
contract  arises  out  of  it.    Ibid. 

Wilson  v.  StrugneU  (see  last  case)  overruled. 
Ibid. 

Champerty :  loan  to  be  repaid  by  the  result  of 
litigation.    See  Champerty. 

Corporation  or  local  board :  contract  under  seal, 
whether  necessary.  See  Public  Health  Act, 
6-10. 

Covenant  not  to  revoke  will.  See  Bankruptcy — 
Proof,  5. 

Fraudulent  agreement :  repudiation :  delay.  See 
Company — Winding-up,  49. 

Immoral  consideration.    See  Bond. 

Married  woman,  contract  by.  See  Husband 
and  Wife,  10-14. 

Public  policy :  contract  by  workman  not  to  claim 
compensation  under  Employers'  Liability  Act. 
See  Master  and  Servant,  13. 

Wager:  agent  commissioned  to  make  bets:  right 
of  prinoipal  to  recover  money  received  by  agent. 
See  Gaming,  5. 

Writing :  when  necessary.  See  Frauds,  Statute 
of. 

CONTRACTOR. 

Liability  of  employer  for  negligence  of  contrac- 
tor's workmen.  See  Principal  and.  Agent,  14. 

CONTRIBUTION. 

Costs,  to,  jurisdiction  to  enforce.  See  Costs — 
Jurisdiction,  1. 

Co-sureties,  between.  See  Principal  and  Surety, 
9,10. 

CONTRIBUTORY. 
See  Company — Winding-up,  3-8. 

CONTRIBUTORY  NEGLIGENCE. 
See  Negligence,  1,  2. 
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CONTUMACIOUS  CLERK— CONVEYANCING  ACTS. 


CONTUMACIOUS  CLERK. 
See  Church  and  Clergy,  9-12. 

CONVERSION. 

Goods,  of.    See  Trover. 

Married  woman,  of  property  of,  by  judgment  or 
order  of  Court.     See  Partition,  10. 

Option  to  purchase,  by  exercise  of :  conversion 
when  effected.    See  Option. 

Real  and  personal  estate,  of.  See  Trust— Con- 
version. 

Real  estate  contracted  to  be  purchased  by  tes- 
tator :  heir  or  devisee  bound  to  discharge  lien. 
See  Administration,  50. 

CONVEYANCE. 

[Execution  by  order  of  Court.    47  &  48  Vict. 

c.  61,  s.  14.] 

I.— General  wards:  "yards"]— The  parcels 
in  a  conveyance  were  described  by  reference  to 
coloured  parts  of  a  plan.  A  yard,  delineated 
but  not  coloured  in  the  plan,  was  held  to  pass 
under  the  general  word  "yards."  Willis  v. 
Watney,  51  Law  J.  Rep.  Chanc.  181. 

2.—  General  words:  right  of  way]— General 
words  in  a  deed  of  partition  carry  a  right  of  way 
over  an  existing  path  in  actual  use  over  one  pro- 
perty to  the  other.  Barkshire  v.  Grubb,  50  Law 
J.  Rep.  Chanc.  731 ;  Law  Rep.  18  Ch.  D.  616. 

3# Parcels  :   advowson  :   hereditament]— An 

advowson  will  pass  under  the  word  "  heredita- 
ment," and,  as  being  the  right  of  presentation  to 
a  church  at  a  particular  place,  does  "  concern 
land  and  a  certain  place";  but  it  cannot  be 
properly  said  to  be  situate  at  a  particular  place, 
and  will  not,  in  the  absence  of  evidence  of  in- 
tention, pass  under  the  description  of  an  "  here- 
ditament situate  at  a  particular  place."  Cramp- 
tan  v.  Jarrett  (App.),  54  Law  J.  Rep.  Chanc. 
1109  ;  Law  Rep.  30  Ch.  D.  298. 

Anon.  (3  Dyer,  323a)  and  Kensey  v.  Langham 
(Ca.  t.  Talb.  143)  discussed  and  reconciled.   Ibid. 

General  words,  although  introduced  into  an 
instrument  for  the  purpose  of  sweeping  up  into 
it  everything  which  may  have  been  omitted  by 
mistake,  are,  in  the  absence  of  any  indication  of 
larger  meaning,  to  be  taken  to  refer  to  estates  or 
things  ejusdem  generis  with  those  already  speci- 
fically enumerated.    Ibid. 

G.  J.,  being  tenant  in  tail  in  possession  of 
manors  and  other  real  estate  devised  by  the  will 
of  J.  J.,  and  also  of  the  advowson  of  Christ 
Church  in  Doncaster  appointed  by  the  same 
will,  disentailed  both  properties,  and  by  a  deed 
dated  the  next  day,  which  contained  no  reference 
to  the  advowson,  but  recited  that  he  was  seised 
of  the  manors  and  hereditaments  comprised  in 
the  schedule  subject  to  certain  charges,  and  was 
desirous  of  settling  the  same  hereditaments,  as- 
signed to  trustees  in  strict  settlement  all  and 
singular  the  manors,  .  .  .  hereditaments,  and 
properties  comprised  in  the  schedule,  and  "  all 


other  the  freehold  hereditaments  of  him  the  said 
G.  J.  in  (among  others)  the  parish  of  Doncaster." 
The  schedule  did  not  comprise  the  advowson,  nor 
did  the  deed  contain  any  provisions  applicable 
to  an  advowson : — Held,  in  an  action  against  the 
trustees  and  beneficiaries  under  the  settlement, 
that  the  advowson  did  not  pass  by  the  deed  of 
settlement,  for  that  the  general  words  were  inapt 
to  pass  an  advowson,  and  must  be  taken  to  apply 
only  to  estates  ejusdem  generis  with  those  which 
were  the  express  subject  of  conveyance.    Ibid. 

Costs  of  preparation  of.  See  Costs— Convey- 
ancing. 

Fraudulent.    See  Fraudulent  Conveyance. 

General  words :  right  of  way  whether  passing. 
See  Wat,  2. 

Married  woman,  by.  See  Husband  and  Wife, 
15-22. 

Vendor  of  land,  by.  See  Vendor  and  Pur- 
chaser— Conveyance. 

Voluntary.  See  Bankruptcy — Voluntary  Settle- 
ment ;  Settlement,  25-30. 

CONVEYANCING  ACTS. 

[Conveyancing  and  Law  of  Property  Act,  1881. 
Simplification  and  improvement  of  the  prac- 
tice of  conveyancing;  trustees,  mortgagees, 
and  others  invested  with  various  powers  com- 
monly conferred  by  provisions  inserted  in 
settlements,  mortgages,  wills,  and  other  in- 
struments ;  and  the  law  of  property  amended 
in  various  particulars,  44  &  45  Vict.  c.  41. 
Adoption  of  Act,  s.  66.  All  estate  clauses  in 
conveyances,  s.  63.  Annuities  charged  on 
land,  recovery  of,  s.  44.  Construction  of  deeds 
and  other  instruments,  ss.  49-64.  Covenants 
for  title,  implication  of,  s.  7.  Covenants  to 
bind  heirs,  ss.  58  and  59.  Covenant  with  two 
or  more  jointly,  effect  of,  s.  60.  Death,  devo- 
lution of  trust  and  mortgage  estates  on,  s.  30. 
Definitions,  s.  2.  Documents — production  and 
safe  custody  of  title-deeds,  b.  9.  Easement, 
grants  of,  by  way  of  use,  s.  62.  Executors  and 
trustees,  ss.  31-38.  Fee-simple,  limitation  of 
estate  of,  s.  57.  Forfeiture,  restriction  on  and 
relief  against  forfeiture  of  leases,  s.  14. 
General  words,  inclusion  of,  s.  6.  Grant,  use 
of  word,  unnecessary,  s.  49.  Incumbrances, 
discharge  of,  on  sale,  s.  5.  Infants,  provisions 
relating  to,  ss.  41-43.  Ireland,  provisions  re- 
lating to,  ss.  72  and  73.  Joint  account,  ad- 
vance on,  effect  of,  s.  61.  Leases,  provisions 
relating  to,  ss.  10-14.  Leasing  powers  of 
mortgagor  and  of  mortgagee  in  possession, 
s.  18.  Long  terms,  s.  65.  Married  women, 
provisions  as  to,  ss.  39  and  40.  Mortgages, 
ss.  15-25.  Mortgagee,  powers  incident  to  estate 
or  interest  of,  8. 19.  Mortgagor,  leasing  powers 
of,  s.  18.  Notice,  regulations  respecting,  s.  67. 
Orders,  8.  70.  Powers  of  attorney,  ss.  46-48. 
Power  of  sale,  exercise  of,  s.  20.  Procedure, 
s.  69.  Purchaser,  rights  of,  as  to  execu- 
tion, b.  8.    Quit-rents,  redemption  of,  8.  45* 
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Receipts  for  consideration  money,  sb.  54-56. 
Rentcharges  and  other  annual  sums,  bs.  44 
and  45.  Repeals— 8  &  9  Vict.  c.  119 ;  23  &  24 
Vict.  c.  145 — in  part,  s.  71.  Sale,  contracts 
for,  ss.  3  and  4.  Sales  and  other  transactions, 
bs.  3-9.  Statutory  mortgage,  ss.  26-29.  Sup- 
plemental deeds,  s.  53.  Title-deeds,  produc- 
tion and  safe  custody  of,  s.  9.  Trust  estates, 
devolution  of,  on  death,  s.  30.  Trustees  and 
executors,  provisions  respecting,  ss.  31-38. 

[Conveyancing  Act,  1882.  Further  improvement 
of  the  practice  of  conveyancing,  45  <fe  46  Vict. 
c.  39.  Acknowledgment  of  deeds  by  married 
woman  to  be  before  one  commissioner  instead 
of  two,  s.  7.  Executory  limitations,  avoid- 
ance of,  s.  10.  Lease,  contract  for,  not  to  form 
part  of  title  to,  s.  4.  Long  terms,  s.  65  of 
Conveyancing  Act,  1881,  relating  to  long 
terms,  amended,  s.  11.  Married  women,  ac- 
knowledgment of  deeds  by,  s.  7.  Mortgages  : 
right  of  mortgagor  under  s.  15  of  Conveyancing 
Act,  1881,  to  require  mortgagee  to  assign  to 
third  person  instead  of  reconveying,  extended 
to  each  incumbrancer,  s.  12.  Notice :  restric- 
tion on  constructive  notice,  s.  3.  Powers,  dis- 
claimer of,  by  persons  entitled  to  exercise,  s.  6. 
Powers  of  attorney,  effect  of,  where  given  for 
value  and  expressed  to  be  irrevocable,  a.  8 ; 
effect  of,  where  given  for  value  or  not,  and  ex- 
pressed to  be  irrevocable  for  fixed  time,  s.  9. 
Searches,  provisions  as  to,  s.  2.  Trustees, 
power  to  appoint  separate  sets  of,  for  part  of 
trust  property  held  on  distinct  trusts,  s.  5.] 

Conveyance:  payment  of  purchase-money  to 
solicitor  of  trustees:  ss.  8,  56.    See  Vendor 

AND   PURCHASER,  27. 

Infant :  sale  of  estate  of :  s.  41.    See  Infant,  23. 

Infant :  legacy :  right  to  income :  s.  43.  See 
Infant,  15. 

Infant  whether  entitled  to  income  of  contingent 
legacy :  s.  43.    See  Infant,  17. 

Leaseholds :  receipt  for  payment  of  rent :  s.  3, 
sub-s.  4.    See  Vendor  and  Purchaser,  35. 

Leaseholds:  title  to.  See  Vendor  and  Pur- 
chaser, 35. 

Long  term  of  years :  enlargement  into  fee-simple 
See  Vendor  and  Purchaser,  14. 

Mortgage:  right  to  call  for  re-conveyance  or 
transfer.    See  Mortgage— Transfer,  1. 

Restraint  on  anticipation:  power  of  Court  to 
dispense  with.    See  Husband  and  Wife,  42. 

Sale  by  Court:  protection  of  purchaser:  error 
apparent  on  face  of  order.  See  Practice — Sale 
by  Court. 

Sale  of  mortgaged  property  in  foreclosure  or 
redemption  action.  See  Mortgage — Fore- 
closure, 25,  26 ;  Redemption,  2. 

Separate  mortgages  by  same  mortgagor :  redemp- 
tion: costs.    See  Mortgage — Foreclosure,  19. 

Title-deedB :  production  of :  enfranchisement  of 
copyholds.    See  Vendor  and  Purchaser,  19. 


Trustees :  appointment  of,  under  ss.  80,  31.   See 
Trust — Appointment,  3. 

Vesting  land  in  purchaser  free  from    incum- 
brances, s.  5.  See  Vendor  and  Purchaser,  13. 

CONVICT. 

Bankrupt:    convict    liable  to    be    made.      See 
Bankruptcy — Debtor's  Summons,  1. 

Thief:   owner's  right  to  restitution  of  stolen 
property.    See  Larceny,  5. 

COPYHOLD. 

1. — Admittance :  distinct  tenements  :  right  to 
split  admittance]— There  is  no  general  copyhold 
law  that,  in  manors  in  which  a  fine  is  only  payable 
on  the  first  admittance  of  a  tenant,  a  purchaser  of 
several  distinct  copyhold  tenements  under  one 
disposition— whether  a  will,  or  surrender,  or 
otherwise — is  entitled  as  of  right  to  split  his 
admittance:  that  is,  is  entitled  to  compel  the 
lord  of  the  manor  to  admit  him  to  any  one  or 
more  of  such  several  tenements,  and  to  take 
admittance  to  the  others  at  any  subsequent  time, 
as  and  when  he  pleases.  A  special  custom  in  a 
manor,  that  a  purchaser  of  several  distinct  copy- 
hold tenements  under  one  disposition,  must  take 
admittance  to  all  at  one  and  the  same  time,  and 
pay  one  general  fine  in  respect  of  all,  is  good. 
Such  a  special  custom  may  be  evidenced  by  a 
uniform  course  of  practice  or  usage  in  the  manor 
for  a  number  of  years,  although  it  does  not 
otherwise  appear  either  on  the  Court  rolls,  or  in 
any  custumal  or  other  record,  of  the  manor. 
Johnstone  v.  Earl  Spencer,  Law  Rep.  30  Ch. 
D.  581. 

2.—  Custom :  descent ;  jus  representationis]— 
By  the  custom  of  a  certain  manor  all  copyholds 
descended  to  the  youngest  son  or  daughter,  bro- 
ther or  sister,  uncle  or  aunt.  A  tenant  died 
intestate  seised  of  customary  lands  of  the  manor, 
leaving  neither  son,  daughter,  brother,  sister, 
uncle,  nor  aunt;  but  leaving  sons  of  deceased 
uncles: — Held,  that  the  youngest  son  of  the 
youngest  uncle  was  not  entitled,  and  that  the 
heir-at-law  was  entitled  to  the  lands.  In  re 
Smart ;  Smart  v.  Smart,  Law  Rep.  18  Ch.  D.  165. 

8. — Custom  :  prescription]  —  A  copyholder 
cannot  prescribe  in  excess  of  the  custom  of  his 
manor.  Morley  v.  Clifford,  51  Law  J.  Rep. 
Chanc.  687 ;  Law  Rep.  20  Ch.  D.  753. 

4. — Fine  on  admittance :  mode  of  assessing] 
— A  lord  of  a  manor  who  is  by  custom  of  the 
manor  entitled  to  a  fine  upon  admission  of  a 
copyhold  tenant  on  the  roll  of  the  manor  is 
entitled  to  assess  and  recover  such  fine  as  a 
certain  number  of  years  of  the  improved  annual 
value  of  the  land,  and  he  is  not  bound  to  assess 
it  at,  and  to  claim,  a  precise  sum  of  money. 
Fraser  v.  Mason  (App.),  52  Law  J.  Rep.  03. 
643  ;  Law  Rep.  11  Q.B.  D.  574. 

Judgment  of  the  Queen's  Bench  Division 
(52  Law  J.  Rep.  Q.B.  423 ;  Law  Rep.  10  Q.B.  D. 
398)  affirmed.    Ibid. 
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Enfranchisement:  lunatic's  property:   descent. 
See  Lunatic,  23. 

Trusts  at  an  end  :  customary  heir  of  surviving 
trustee :  right  to  admission.    See  Escheat. 

Vesting  order  as  to.    See  Trust— Breach,  7. 
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Book. 

Designs. 

Dramatic. 

Letters. 

Music. 

Newspaper. 

Picture. 

Public  Lecture. 

Registration. 


Book. 


1. — Book :  cardboard  cut  to  imitate  picture] 
— The  plaintiff  claimed  copyright  in  a  certain 
book  with  a  picture  or  design  registered  as 
"The  Christograph :  The  Christian's  Puzzle. 
Suitable  for  all  sects  and  denominations."  The 
so-called  book  consisted  of  an  envelope,  on  the 
outside  of  which  the  title  was  printed,  and  inside 
which  was  enclosed — first,  a  piece  of  cardboard, 
so  cut  that  when  held  up  to  the  light  it  cast  a 
shadow  resembling  the  well-known  picture  "  Ecce 
Homo  " ;  and,  secondly,  a  slip  of  paper,  on  which 
were  printed  some  lines  from  Longfellow,  which 
served  as  a  key  to  the  use  of  the  piece  of  card- 
board:—Held,  that  there  was  nothing  in  the 
so-called  book  which  could  be  the  subject  of 
copyright.  Cable  v.  Marks,  52  Law  J.  Rep. 
Chanc.  107. 

2. — "  Book  separately  published  "  :  baro- 
meter*s  face"] — Mie  face  of  a  barometer,  dis- 
playing special  letterpress,  held  not  to  be  capable 
of  registration  under  the  Copyright  Aot,  1842, 
as  not  being,  within  section  2,  "  a  book  sepa- 
rately published."  Davis  &  Co.  v.  Comitti,  54 
Law  J.  Rep.  Chanc.  419. 

8. — Engravings :  illustrated  catalogue]  -—The 
plaintiffs  issued  a  catalogue  containing  illustra- 
tions of  articles  of  furniture  sold  by  them,  and 
registered  it  as  a  book  under  the  Copyright  Acts. 
The  book  contained  no  letterpress  such  as  could 
be  the  subject  of  copyright,  but  the  illustrations 
were  engravings  from  original  sketches  executed 
for  the  plaintiffs  by  artists  employed  by  them. 
The  book  was  not  published  for  sale,  but  was 
used  by  the  plaintiffs  as  an  advertisement.  The 
defendants  also  issued  an  illustrated  price  list 
containing  many  engravings  which  had  been 
copied  from  those  of  the  plaintiffs.  The  plain- 
tiffs brought  an  action  to  restrain  the  defendants 
from  printing  and  publishing  any  catalogue  con- 
taining illustrations  copied  from  the  plaintiffs' 
book:— Held  (affirming  the  decision  of  Hall, 
V.C.),  that  they  were  entitled  to  an  injunction. 
Maple  &  Co.  v.  The  Junior  Army  and  Navy 


Stores  (App.),  52  Law  J.  Rep.  Chanc.  67 ;  Law 
Rep.  21  Ch.  D.  369. 

There  is  nothing  in  the  Copyright  Aot  to 
exclude  from  the  benefit  of  its  protection  books 
consisting  of  pictures  only,  or  to  restrict  the 
Act  to  books  containing  letterpress.  A  book  is 
not  less  the  subject  of  copyright  because  it  is 
used  only  as  an  advertisement  and  not  published 
for  sale.    Ibid. 

Cobbett  v.  Woodward  (41  Law  J.  Rep.  Chanc 
656 ;  Law  Rep.  14  Eq.  407)  overruled.    Ibid. 

A.— Name  or  title  of  book :  periodical :  regis- 
tration]—D.  brought  an  action  for  an  injunc- 
tion restraining  Y.  from  using  the  words  "  Splen- 
did Misery  "  as  the  title  of  a  novel,  on  the 
ground  that  D.  was  the  registered  proprietor  of 
the  copyright  in  that  title.  The  same  title  had 
been  used  for  a  novel  published  in  1801.  There 
was  no  evidence  that  the  author  of  the  story, 
in  the  title  of  which  D.  claimed  the  copyright, 
had  invented  the  title,  or  that  he  had  not  him- 
self copied  it  from  the  earlier  novel: — Held 
(reversing  the  decision  of  Bacon,  V.C.),  that  there 
was  no  copyright  in  the  words  "  Splendid 
Misery,"  neither  the  combination  itself,  nor  yet 
the  adoption  of  that  combination  as  the  title  of 
a  novel,  being  new  or  original ;  and  that,  in- 
dependently of  these  grounds,  the  want  of  evi- 
dence of  invention  on  the  part  of  the  aujbhor  of 
the  plaintiff's  story  would  have  disentitled  the 
plaintiff  to  relief.  To  entitle  a  work  to  the 
protection  of  copyright  it  must  be  original. 
Dicks  v.  Yates  (App.),  50  Law  J.  Rep.  Chanc.  809 ; 
Law  Rep.  18  Ch.  D.  76. 

Per  Jessel,  M.R.,  and  James,  L.J. :  "  There 
can  be  in  general  no  copyright  in  the  title  or 
name  of  a  book."  There  may  be  a  trade-mark 
in  a  title,  and  an  action  for  fraud  will  lie  against 
a  person  using  the  title  of  a  book  already  pub- 
lished for  the  purpose  of  passing  off  such  book 
as  that  of  a  former  author.    Ibid. 

Weldon  v.  Dicks  (48  Law  J.  Rep.  Chanc.  201 ; 
Law  Rep.  10  Ch.  D.  147)  observed  upon.  Ibid. 
Copyright  and  trade  mark  distinguished.  Ibid. 
D.  was,  on  the  8th  of  Jane,  1869,  registered 
at  Stationers'  Hall  as  the  proprietor  and  pub- 
lisher of  a  periodical  called  "Every  Week." 
The  date  of  the  first  publication  of  "Every 
Week  "  was  the  8th  of  July,  1869.  D.  pub- 
lished the  story  "Splendid  Misery"  in  "Every 
Week,"  in  six  parts,  the  first  part  being  pub- 
lished in  the  weekly  issue  of  the  30th  of  De- 
cember, 1874,  and  the  last  part  in  that  of  the 
5th  of  February,  1875.  On  the  25th  of  Sept- 
ember, 1879,  D.  registered  himself  as  the  pro- 
prietor and  publisher  of  the  copyright  in  a 
novel  or  work  called  "  Splendid  Misery ;  or  East 
End  and  West  End,"  and  gave  the  30th  of 
December,  1874,  as  the  date  of  first  publication : 
— Held,  that  the  first  registration  was  void,  being 
made  before  the  first  publication  of  the  serial, 
but  that  the  second  was  sufficient  to  protect  the 
copyright  (if  any)  in  the  title  of  D.'s  story.  Ibid. 
A  registration  of  the  first  part  of  a  story  is 
not  less  a  registration  of  suoh  first  part  because 
the  subsequent  parts  have  been  published.  Ibid. 
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The  notice  of  objection  required  to  be  given 
by  section  16  of  6  <fe  6  Vict.  c.  45,  is  sufficiently 
given  if  given  on  the  pleadings.    Ibid. 

6. — Telegraphy :  secret  code  issued  for  private 
circulation] — The  plaintiff  compiled  and  pub- 
lished a  book  consisting  of  a  careful  selection 
of  100,000  words,  taken  from  eight  languages, 
which  could  be  used  for  telegraphic  purposes 
with  the  least  liability  to  error  by  the  confusion 
of  one  word  with  another.  To  each  of  the 
words  was  ascribed  a  different  combination  of 
five  of  the  ordinary  numerals  0  to  9.  The  book 
could  be  used  by  any  one  who  desired  to  make  a 
code  of  cipher  telegraphy  of  his  own  by  attribut- 
ing to  any  of  these  words  or  to  the  equivalent 
numerals  whatever  meaning  he  might  please, 
and  communicating  these  significations  to  his 
correspondent.  The  defendants  printed  a  num- 
ber of  books  containing  the  bulk  of  the  words 
contained  in  the  plaintiff's  book  (such  words 
being  in  fact  taken  from  that  book),  but  with 
numbers  and  significations  of  their  own  devising 
appended  to  each  word.  They  distributed  these 
books,  which  were  marked  "private,"  gratui- 
tously to  their  own  agents  and  to  merchants 
with  whom  they  were  in  correspondence  : — Held, 
that  the  use  which  the  defendants  had  made  of 
the  plaintiff's  book  was  an  infringement  of  his 
copyright.  Ager  v.  The  Peninsular  and  Oriental 
Steam  Navigation  Company,  53  Law  J.  Rep. 
Chanc.  589 ;  Law  Rep.  26  Ch.  D.  637. 

Designs. 

6.— New  or  original  design :  registration] — 
To  entitle  a  design  to  be  registered  under  the 
Patents,  Designs,  and  Trade  Marks  Act,  1883, 
section  47,  the  design  must  be  either  substan- 
tially new  or  substantially  original,  having  re- 
gard to  the  nature  of  the  subject  to  which  it 
is  to  be  applied.  There  must  be  a  clearly 
marked  and  defined  difference  between  that 
which  is  to  be  registered  as  a  new  design  and 
that  which  has  gone  before.  W.  H.  and  H.  Le 
May  v.  Welch,  Margetson  <&  Co. ;  in  re  A  Design 
No.  1247  registered  by  W.  H.  and  H.  Le  May 
(App.),  54  Law  J.  Rep.  Chanc.  279 ;  Law  Rep. 
28  Ch.  D.  24. 

Decision  of  Pearson,  J.,  reversed  on  the  facts. 
Ibid. 

7. — Registration  mark  :  accidental  error : 
notice  to  infringer:  costs]—  The  marking  of 
goods  made  in  accordance  with  a  design  regis- 
tered under  5  &  6  Vict.  c.  100  (since  repealed  by 
46  &  47  Vict.  c.  57),  with  a  registration  mark,  is 
now  regulated  by  section  51  of  the  latter  Act, 
and  the  proprietor  of  such  a  design  is  entitled  to 
the  benefit  of  the  saving  clause  at  the  end  of 
that  section.  English  proprietors  of  the  copy- 
right in  a  registered  design  furnished  their 
foreign  manufacturers  of  the  articles  made  in 
accordance  with  the  design  with  a  die  for  placing 
on  the  goods  the  proper  registration  mark,  and 
directed  them  to  mark  the  goods  accordingly. 
The  manufacturers  by  mistake  marked  some  of 
the  goods,  and  the  proprietors  Bold  them,  with  a 


different  but  very  similar  registration  mark,  the 
die  for  which  had  remained  in  the  manufac- 
turers1 possession  after  the  copyright  in  the 
design  to  which  it  belonged  had  expired  : — Held, 
that  the  proprietors  of  the  copyright  had  "  taken 
all  proper  steps  to  insure  the  marking  "  within 
section  51,  and  that  they  were  not  deprived  of 
their  copyright  by  the  mistake  which  had  been 
made.  Wittman  v.  Oppenheim,  54  Law  J.  Rep. 
Chanc.  56 ;  Law  Rep.  27  Ch.  D.  260. 

The  proprietors  of  a  registered  design  which 
had  been  infringed  served  their  writ  without 
giving  the  infringer  any  previous  notice : — Held, 
that  the  defendant  must  nevertheless  pay  the 
costs  of  the  motion  for  injunction.    Ibid. 

Upmann  v.  Forester  (52  Law  J.  Rep.  Chanc. 
946 ;  Law  Rep.  24  Ch.  D.  231)  followed.    Ibid. 

Dramatic. 

8. — Infringement :  performance  not  for  profit 
at  a  hospital :  place  of  dramatic  entertainment] 
— The  plaintiff,  the  assignee  of  the  sole  liberty 
of  representing  a  dramatic  piece,  sought,  under 
3  &  4  Will.  4.  c.  15,  to  recover  damages  or  penal- 
ties from  the  defendant,  who,  as  one  of  an 
amateur  club,  had  with  others  given  three  repre- 
sentations of  the  piece  at  a  hospital  before  the 
nurses,  medical  officers,  and  attendants  of  the 
hospital.  Friends  of  the  actors  were  admitted  to 
one  of  the  representations,  tickets  in  blank  being 
issued  free  of  charge,  some  of  which  were  sent  to 
editors  of  theatrical  newspapers,  one  of  whom 
sent  a  reporter  to  attend  one  of  the  representa- 
tions : — Held,  affirming  the  judgment  of  the 
Queen's  Bench  Division  (53  Law  J.  Rep.  Q.B. 
97),  by  Brett,  M.R.,  and  Bowen,  L.J.,  dissentiente 
Fry,  L.J.,  that  the  defendant  had  not  infringed 
the  provisions  of  the  statute  3  &  4  Will.  4.  c.  15, 
for  that  the  performance  was  a  doraestio  and  not 
a  public  performance.  Duck  v.  Bates  (App.),  53 
Law  J.  Rep.  Q.B.  338  ;  Law  Rep.  12  Q.B.  D.  79. 

Letters. 

9. — Property  in  letters  :  sender  and  recipient : 
restraint  of  publication]— The  property  in  and 
the  right  to  retain  letters  remain  in  the  person 
to  whom  they  are  sent ;  but  the  sender  has  still 
that  kind  of  interest,  if  not  property,  in  the 
letters  which  enables  him  to  restrain  their  publi- 
cation, unless  it  can  be  clearly  shewn  that  such 
publication  is  necessary  for  the  vindication  of 
character.  The  Earl  of  Lytion  v,  Devey,  54  Law 
J.  Rep.  Chanc.  293 ;  Law  Rep.  27  Ch.  D.  28. 

Music. 

[Amendment  of  law  of  copyright  relating   to 
musical  compositions.    45  &  46  Vict.  c.  40.] 

10. — Performance  at  a  place  not  a  place  of 
dramatic  entertainment :  right  to  recover  penalty 
or  damages]— By  3  <fe  4  Will.  4.  c.  15.  s.  1,  the 
author  or  his  assignee  has  as  his  own  property 
the  sole  liberty  of  representing  for  a  certain 
period,  at  a  place  of  dramatio  entertainment,  an 
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unpublished  dramatic  piece.  By  section  2,  if 
any  person  represents  such  a  piece  without  per- 
mission at  any  place  of  dramatic  entertainment, 
he  is  made  liable  to  the  payment  of  an  amount 
not  less  than  40s.,  or  to  the  full  amount  of  the 
benefit  received  by  him,  or  of  the  injury  sus- 
tained by  the  owner,  whichever  shall  be  the 
greater  damages.  5  &  6  Vict.  c.  45.  s.  20,  creates 
a  right  in  the  sole  liberty  of  representing  or  per- 
forming any  musical  composition ;  and  section 
21  enacts  that  the  person  who  has  the  sole 
liberty  of  representing  a  dramatic  piece  or 
musical  composition  shall  have  the  remedies 
given  by  3  &  4  Will.  4.  c.  15,  "  as  fully  as  if  the 
same  were  re-enacted  in  this  Act."  In  an  action 
by  the  owner  of  the  sole  liberty  of  perform- 
ing a  musical  composition,  which  was  not  a 
dramatic  piece,  to  reoover  penalties  for  the  un- 
authorised performance  of  that  composition  at  a 
place  which  was  not  a  place  of  dramatic  enter- 
tainment,— Held  (affirming  the  judgment  of  the 
Queen's  Bench  Division,  51  Law  J.  Bep.  Q.B. 
647 ;  Law  Rep.  9  Q.B.  D.  727),  by  Brett,  M.B., 
and  Bowen,  L.J.  (dissentiente  Cotton,  L.J.),  that 
the  plaintiff  was  entitled  to  recover  the  penalty 
given  by  3  &  4  Will.  4.  o.  15.  s.  2,  and  was  not 
limited  to  the  recovery  of  damages  only,  for  that 
the  right  to  recover  the  penalty  is  not  confined 
to  cases  in  which  there  has  been  an  infringement 
of  the  sole  liberty  of  performing  a  musical  com- 
position by  an  unauthorised  performance  at  a 
place  of  dramatic  entertainment.  Wall  v. 
Taylor ;  Wall  v.  Martin  (App.),  52  Law  J.  Bep. 
QJB.  558 ;  Law  Bep.  11  Q.B.  D.  102. 

11. — Publication:  performance  in  public] — 
The  author  of  a  musical  composition  does  not 
lose  the  exclusive  right  of  representing  or  per- 
forming it  in  public  by  selling  copies  of  it  prior 
to  such  representation  or  performance.  Chappell 
v.  Boosey,  51  Law  J.  Bep.  Chano.  625 ;  Law  Bep. 
21  Gh.  D.  232. 

Semble,  the  copyright  proper  and  the  per- 
forming right  may  be  for  different  periods.  Ibid. 


Newspaper. 

12.— Registration :  newspaper  article :  author: 
injunction:]— k  newspaper  is  a  "periodical 
work"  or  "book"  within  the  meaning  of  the 
18th  section  of  the  Copyright  Act,  1842,  and  re- 
quires to  be  registered  under  that  Act  in  order 
to  give  the  proprietor  a  copyright  in  its  contents 
and  a  right  to  sue  in  respect  of  the  piracy  of  any 
article  therein.  The  proprietor  must,  moreover, 
shew  that  the  article  in  question  was  composed  on 
the  terms  that  the  copyright  therein  should  be- 
long to  him  and  that  he  had  paid  the  author  for 
his  services.  Walter  v.  Howe,  50  Law  J.  Bep. 
Chanc.  621 ;  Law  Bep.  17  Ch.  D.  708. 

Cox  v.  The  Land  and  Water  Journal  Company 
(39  Law  J.  Bep.  Chanc.  162 ;  Law  Bep.  9  Eq. 
324)  not  followed.    Ibid. 

Newspaper:  title  of:    right  of  proprietor:  in- 
junction.   See  Namk,  4. 


Picture, 

13. — Photograph :  "  author  "] — The  plaintiffs, 
a  firm  of  photographers,  trading  under  the  name 
of  the  L.  8.  and  P.  Co.,  registered  themselves  as 
the  "  authors  "  of  a  photograph,  the  negatives  of 
which  had  been  taken,  at  the  instance  of  one  of 
their  managers,  by  another  of  their  employes, 
who  made  use  of  their  machinery  and  materials 
for  the  purpose,  copies  being  printed  off  at  a 
different  establishment  by  a  totally  different  set 
of  employes  of  the  plaintiffs.  The  plaintiffs 
themselves  had  nothing  to  do  personally  either 
with  the  idea  or  the  execution  of  the  photograph : 
— Held,  that  the  registration  was  insufficient; 
that  the  plaintiffs  were  not  the  authors  of  the 
photograph  within  the  meaning  of  section  1  of 
25  &  26  Vict.  c.  68 ;  and,  consequently,  were 
precluded  by  section  4  of  that  Act  from  bringing 
an  action  to  restrain  the  infringement  of  their 
copyright  in  the  photograph.  Nottage  v.  Jackson 
(App.),  52  Law  J.  Bep.  Q.B.  760 ;  Law  Bep. 
11  Q.B.  D.  627. 

Semble,  the  "author"  of  a  photograph 
within  section  1  —the  person  on  whose  life  the  du- 
ration of  the  copyright  depends — is  the  person 
who  superintends  the  arrangement  of  the  picture, 
the  pose  or  grouping  of  the  object  or  objects,  and 
who  is  most  nearly  the  effective  cause  of  the 
photograph  when  completed ;  and  who  that  per- 
son is,  is  a  question  of  fact.    Ibid. 

14. — Reproduction    of  picture   in   chromo : 

licence:  assignee:  registration] — The  assignees, 

duly  registered,  of  the  copyright  in  a  picture  sold 

to  the  plaintiff  the  sole  right  to  reproduce  it  in 

chromo  for  two  years.    This  agreement  of  sale 

was  not  registered.    While  it  was  in  force  the 

defendant  published  the  same  subject  by  chromo- 

lithography,  independently,  not  directly  copying 

plaintiff's  chromo-lithograph.     The   plaintiff's 

chromo-lithograph  plate  was  not  engraved  with 

the  name  of  the  proprietor  or  date  of  publication, 

as  required  by  the  Act  15  <fe  16  Vict.  c.  12,  s.  14. 

It  was    objected  that  the  plaintiff  could  not 

reoover  damages  from  the  defendant  for  piracy 

of  his  copyright,  because,  first,  the  plaintiff's 

chromo  was  not  duly  engraved ;  and  secondly, 

there  was  no  registration  of  the  assignment  to 

the  plaintiff  within  25  &  26  Vict.  c.  68.    But 

held  by  Mathew,  J.,  on  the  first  point,  that 

the  copyright  in  the  original  picture  had  been 

violated  by  the  production  of  the  defendant's 

chromo-lithograph,  which  was  not  simply  an 

imitation  of  the  plaintiff's  chromo-lithograph ; 

and,  on  the  second  point,  that  the  plaintiff  was 

not    an  assignee  of  the  copyright  within  the 

meaning  of  the  Act,  but  a  licensee  to  reproduce 

an  imitation  of  the  picture,  as  to  whose  licence 

no  registration  is  required.     Tuck  v.  Canton, 

51  Law  J.  Bep.  Q.B.  363. 

Public  Lecture. 

15. — Infringement :  notes  taken  by  shorthand- 
writer:  publication  in  shorthand  character] — 
Where  a  lecture  is  delivered  to  an  audience  ad- 
mitted by  ticket  without  payment,  there  is  an 
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implied  oontraot  on  their  part  not  to  publish 
such  lecture  for  purposes  of  profit.  Nichols  v. 
Pitman,  53  Law  J.  Rep.  Chanc.  652 ;  Law  Eep. 
26  Ch.  D.  374. 

The  plaintiff  delivered  a  lecture  at  a  working 
men's  college  to  an  audience  who  were  admitted 
gratuitously  by  tickets  issued  by  the  committee 
of  the  college.  The  plaintiff  had  committed  the 
lecture  to  writing,  but  delivered  it  from  memory. 
The  defendant,  a  shorthand-writer,  attended  the 
lecture,  took  it  down  nearly  verbatim,  and  sub- 
sequently published  his  notes  in  shorthand 
characters  in  a  periodical  brought  out  and  sold 
by  fcim  for  the  instruction  of  learners  of  the  art 
of  shorthand-writing : — Held,  that  the  plaintiff 
was  entitled  to  an  injunction  to  restrain  the 
defendant  from  so  publishing  the  lecture.    Ibid. 

Registration. 

16.— Name  of  publisher] — The  plaintiffs,  as- 
signees of  copyright  in  a  song,  in  entering  the  title 
at  Stationers'  Hall,  in  the  column  headed  "  Name 
of  publisher  and  place  of  publication,"  entered 
their  own  names  and  place  of  business,  though 
the  song  had  been  published  and  sold  by  another 
publisher  before  the  assignment  to  the  plaintiffs. 
After  issue  joined,  in  an  action  for  infringement, 
the  defendants  served  the  plaintiff  with  notice  of 
objections,  amongst  which  was  the  objection  that 
the  plaintiffs  were  not  the  first  publishers : — 
Held,  that  the  registration  was  defective  in  not 
entering  the  name  of  the  first  publishers,  and 
that  therefore  the  plaintiffs  were  unable  to  sus- 
tain the  action  under  section  24  of  the  Copyright 
Act,  whether  the  objections  were  admissible  or 
not.    Coote  v.  Judd,  53  Law  J.  Rep.  Chanc.  26. 

17. — Rectification:  person  deeming  himself 
"  aggrieved  "  by  any  entry :  person  prejudiced 
by  his  own  entry]— Under  5  &  6  Vict.  c.  45.  s.  14, 
which  gives  power  to  make  an  order  to  vary  an 
entry  in  the  register  of  copyright  under  that  Act 
upon  the  application  of  any  person  who  "  shall 
deem  himself  aggrieved  by  any  "  such  "entry," 
the  Court  made  an  order  varying  an  entry  in  a 
register  of  copyright  upon  the  application  of  the 
person  who  had  caused  the  entry  to  be  made. 
Ex  parte  Poulton  <t  Son ;  in  re  the  Copyright 
Acts,  5  dt  6  Vict.  c.  45,  and  25  &  26  Vict.  c.  68, 
53  Law  J.  Rep.  Q.B.  320. 


CORN. 

[Corn  Returns  Act,  1882.  Amendment  of  the 
law  respecting  the  obtaining  of  corn  returns. 
Weekly  returns  to  be  made  from  towns  of 
purchases  of  British  corn,  and  average  price 
to  be  published,  s.  4.  Buyers  of  oorn  to  make 
returns  of  purchases  of  corn,  s.  6.  Corn  in- 
spectors to  send  weekly  summaries  of  returns 
to  Board  of  Trade,  s.  7.  Computation  and 
publication  of  averages  by  Board  of  Trade,  s.  9. 
Application  of  septennial  average  to  Tithe  Com- 
mutation Acts,  s.  10.  Penalty  for  failure  to 
make  returns,  s.  11.  Penalty  for  false  return, 
s.  12.    Appointment  of   inspectors   of  oorn 
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returns,  s.  13.  Regulations  as  to  execution  of 
Act  and  supply  of  books,  <fec,  s.  14.  Act  to 
apply  to  London,  subject  to  certain  modifica- 
tions, s.  16.  Recovery  of  fines  under  the  Act, 
s.  17.    45  &  46  Vict.  c.  37.] 


CORNWALL. 

Administration :  intestate  bastard :  grant  to 
solicitor  of  Duchy  of  Cornwall.  See  Ad- 
ministrator, 6. 

Cost-book  mine.  See  Company — Shares,  12 ; 
Winding-up,  35  ;  Mines,  1. 


CORONER. 

[Amendment  of   law  relating  to  coroners   in 
Ireland.    44  &  45  Vict.  c.  35.] 

1. — Inquest:  prevention  of]— It  an  inquest 
ought  to  be  held  upon  a  dead  body,  it  is  a  mis- 
demeanour so  to  dispose  of  the  body  as  to  pre- 
vent the  coroner  from  holding  the  inquest.  Reg. 
v.  Price,  53  Law  J.  Rep.  M.C.  51;  Law  Rep. 
12  Q.B.  D.  247. 

2. — Inquest  when  to  be  held;  jurisdiction  of 
coroner :  misdemeanour :  burning  body  to  pre- 
vent inquest]—  A  coroner  has  jurisdiction,  and  it 
is  his  duty,  to  hold  an  inquest  where  he  has 
information,  which  he  honestly  believes,  that 
death  may  be  due  to  some  other  cause  than 
common  illness.  His  jurisdiction  is  not  affected 
by  such  information  being  eventually  proved  to 
be  untrue :  it  is  enough  that  he  bona  fide  believes 
and  has  reasonable  ground  for  believing  that  the 
information  is  such  as  to  call  for  an  inquest. 
Reg.  v.  Stephenson  (C.C.R.),  53  Law  J.  Rep.  M.C. 
176 ;  Law  Rep.  13  Q.B.  D.  331. 

In  cases  where  a  coroner  has  jurisdiction  to 
hold  an  inquest,  it  is  a  misdemeanour  to  destroy 
the  dead  body  in  order  to  prevent  the  holding 
of  an  intended  inquest  upon  it,  and  to  do  so 
amounts  to  the  obstruction  of  an  officer  in  the 
discharge  of  his  duty.    Ibid. 

8. — Unnecessary  delay :  discretion  of  coroner] 
— A  coroner  is  not  justified  in  delaying  the  in- 
quest upon  a  dead  body  in  a  state  of  decompo- 
sition for  so  long  a  period  as  five  days  in  order 
that  the  body  may  be  identified,  and  buried  and 
registered  under  the  right  name,  and  the  mere 
fact  that  it  has  been  placed  in  a  mortuary  can 
make  no  difference.  In  re  Hull,  Law  Rep. 
9  Q  J3.  D.  689. 

A  coroner  received  from  the  proper  police 
authorities  a  report,  with  a  view  to  an  inquest, 
that  a  man  within  his  district,  aged  sixty-one, 
had  been  found  dead  in  his  bed.  It  did  not 
appear  on  the  one  hand  that  there  had  been  any 
previous  disease  or  illness,  or  on  the  other  hand 
that  there  was  any  suspicion  of  violence,  suicide, 
or  crime.  A  medical  man,  moreover,  refused  to 
give  a  certificate  of  the  cause  of  death,  and  the 
friends  and  relatives  of  the  deceased  made  no 
objection  to  an  inquest : — Held,  that  the  coroner 
had,  in  the  absence  of  further  information  as  to 
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the  cause  of  death,  no  discretion  to  refuse  to  hold 
an  inquest  upon  the  ground  that  it  was  unneces- 
sary.   Ibid. 

CORPOBATION. 

[Power  to  sell,  exchange,  or  lease  land  for  pur- 
pose of  erection  of  dwellings  for  the  working 
classes.    48  &  49  Vict.  c.  72.  s.  11.] 

1. — Improper  application  of  rates :  liability 
of  individual  members] — Members  of  a  vestry 
who  had  voted  for  an  illegal  application  of  parish 
funds  were  made  co-defendants  with  the  vestry 
to  an  action  to  restrain  such  application  of 
parish  funds,  and  costs  were  claimed  against 
the  defendants  other  than  the  vestry.  The 
vestry  submitted  to  a  perpetual  injunction: — 
field,  that  the  individual  vestrymen  ought  not 
to  have  been  made  defendants,  inasmuch  as  no 
wrongful  application  had  been  made,  and  could 
not  be  ordered  to  pay  the  costs  of  the  action. 
The  Attorney-General  v.  The  Vestry  of  Ber- 
mondsey  (AppJ,  52  Law  J.  Bep.  Chanc.  567 ; 
Law  Bep.  23  Ch.  D.  60. 

2. — Maintenance  by] — Per  the  Earl  of  Sel- 
borne,  L.C. — A  corporation  in  liquidation,  as 
distinct  from  the  individual  liquidator,  is  in- 
capable of  committing  an  act  of  maintenance. 
The  Metropolitan  Bank  v.  Pooley  (H.L.),  54  Law 
J.  Bep.  Q.B.  449 ;  Law  Bep.  10  App.  Gas.  210. 

The  inherent  jurisdiction  of  the  Court  to  pro- 
tect itself  from  abuse  is  recognised  and  extended 
by  Order  XXV.  rule  4  of  the  Judicature  Bules  of 
1883.    Ibid. 

8. — Malicious  prosecution]  —  A  corporation 
may  be  liable  for  malicious  prosecution.  Edwards 
v.  The  Midland  Railway  Company,  50  Law  J. 
Rep.  Q.B.  281 ;  Law  Bep.  6  Q.B.  D.  287. 

Contract  by,  when  required  to  be  under  seal. 
See  Public  Health  Act,  8. 

Discovery  by:  documents  privileged  from  pro- 
duction. See  Practice— Production  of  Docu- 
ments, 18. 

Dissolution:  continuance  for  winding-up  pur- 
poses.   See  Highway,  1. 

Foreign  attachment:  process  of,  not  available 
against  corporation.    See  Mayor's  Court,  1. 

Income  tax,  when  payable  by.  See  Income  Tax, 
6,7. 

Municipal.    See  Municipal  Corporation. 

Service  on  foreign  corporation.  See  Practice— 
Service,  5. 

COBPUS  OB  INCOME. 

Annuity,  whether  a  charge  on.    See  Annuity,  9. 

Apportionment  as  between  capital  and  income. 
See  Tenant  for  Life,  4-18. 


CORROBORATION. 

Claim  against  estate  of  deceased  person.    See 
Administration,  44. 


COBBUPT  PRACTICES  PBEVENTION  ACTS. 

[Municipal  Elections,  46  &  47  Vict.  c.  70. 
Parliamentary  Elections,  46  &  47  Vict.  c.  51 ; 
48  &  49  Vict.  o.  56 ;  and  see  48  <fe  49  Vict, 
c.  23,  ss.  27,  28.] 

Information  for  perjury:  admissibility  of  evi- 
dence.   See  Perjury,  1. 

Payments  by  sub-agent.    See  Parliament,  2. 

Witness  :  certificate  :  mandamus.  See  Parlia- 
ment, 1. 

COST-BOOK  COMPANY. 

See    Company— Shares,  12;    Winding-up,    35; 

Mines,  1. 

COSTS. 
Appeal,  of. 
Apportionment. 
Bill  of  Costs. 
Co-defendants. 

Compulsory  Purchase  of  Land 
Conveyancing  Matters. 
County  Court  Aots. 
Discretion  of  Court. 
Fees. 

Interest  on  Costs. 
Jurisdiction. 

Liberty  to  attend  Proceedings. 
Party  for  Costs  only. 
Plaintiff. 
Priority. 
Security  for  Costs. 

Appeal* 

Insolvent  party. 

Married  woman. 

Party  out  of  jurisdiction. 

Time  for  application. 

Set-off. 

Shorthand  Notes. 
Statutory. 
Taxation. 

Admissions. 

Afterpayment. 

Breach  of  promise  of  marriage. 

Copies. 

Costs  of  taxation. 

Counsel. 

District  registry. 

Evidence. 

Exhibits. 

Inspection  of  documents* 

Journeys. 

Married  woman. 


COSTS. 
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Motion. 

Negligence  or  mistake. 

Order  to  tax. 

Pauper. 

Production  of  documents. 

Profit  costs. 

Scale. 

Third  party. 

Witness.  

Administration  Action,  of. 
See  Administration,  3-18. 

Appeal,  of. 

1. — Abandoned  appeal]— Notice  of  appeal  was 
given  on  the  20th  of  December,  but  not  set 
down.  On  the  11th  of  January  the  appellant 
wrote  withdrawing  his  notice  of  appeal.  There- 
upon the  solicitor  for  the  respondents  wrote 
saying  that  he  had  delivered  briefs,  and  that 
unless  the  appellant  would  undertake  to  pay  the 
respondents'  costs  of  the  appeal  the  usual  pro- 
ceedings would  be  taken  to  enforce  payment  of 
them.  The  appellant  did  not  answer  this  letter. 
On  the  motion  of  the  respondents  an  order  was 
made  that  the  appeal  be  dismissed,  and  that  the 
appellant  pay  the  costs  of  the  appeal  and  of  that 
application.  Charlton  v.  Charlton  (App.),  Law 
Rep.  16  Ch.  D.  273. 

2. — Appellant  partially  successful] — An  ap- 
pellant succeeding  on  one  out  of  many  points 
no  costs  of  appeal  were  given.  Elliott  v.  Lord 
Rokeby  (HJj.),  51  Law  J.  Rep.  Chanc.  249 ;  Law 
Hep.  7  App.  Cas.  43. 

3. — If  an  appellant  does  not  succeed  on  a 
substantial  point,  the  Court  will  not  review  the 
question  of  costs.  Game  v.  Bonnor  (App.),  54 
Law  J.  Hep.  Chanc.  517. 

4. — Apportionment :  cross  appeals]- -One  of 
the  respondents  to  an  appeal  gave  a  cross  notice 
of  appeal  affecting  his  oo-respondent,  and  suc- 
ceeded ;  the  original  appeal  was  dismissed  with 
costs.  The  costs  were  ordered  to  be  divided 
equally — that  is,  the  original  appellant  was 
ordered  to  pay  half  the  costs  of  all  the  respon- 
dents; the  co-respondent  to  pay  half  of  the 
costs  of  the  other  respondents.  Harrison  v. 
The  Cornwall  Minerals  Railway  Company 
(App.),  51  Law  J.  Rep.  Chanc.  98 ;  Law  Rep.  18 
Ch.  D.  334. 

5. — In  an  action  for  redemption  of  a  mortgage 
vested  in  the  defendant  R.,  as  a  trustee  for  the 
defendant  D.,  who  was  in  possession,  D.  set  up 
the  case  that  he  was  not  in  possession  by  virtue 
of  the  mortgage,  but  under  a  lease.  The  Court 
decided  that  he  was  in  possession  as  mortgagee, 
and  made  a  decree  on  that  footing,  but  without 
rests.  The  defendants  appealed.  The  plaintiff 
gave  notice  that  at  the  hearing  of  the  appeal  he 
should  ask  to  have  the  decree  varied  by  direct- 
ing the  account  to  be  taken  with  rests.  The 
Court  of  Appeal  held  that  the  decree  was  right 
in  treating  D.  as  mortgagee  in  possession,  but 
refused  to  direct  rests : — Held,  that  as  the  case 


was  one  where  the  costs  could  not  have  been 
materially  increased  by  the  notice,  the  costs 
ought  not  to  be  apportioned  as  in  Harrison  v. 
The  Cornwall  Minerals  Company  (see  last  case), 
but  that  the  defendants  should  have  51.  for 
their  costs  incidental  to  the  notice.  Robinson 
v.  Drakes  (App.),  Law  Rep.  23  Ch.  D.  98. 

6.— Case  sent  down  for  further  trial] — Where 
on  the  hearing  of  an  appeal  the  case  was  sent 
down  for  further  trial,  the  respondent  was 
ordered  to  pay  the  costs  of  appeal,  but  not  the 
costs  of  the  former  trial.  Shardlow  v.  Cotterill 
(App.),  51  Law  J.  Rep.  Chanc.  353 ;  Law  Rep. 
20  Ch.  D.  90. 

7. — Note  of  judgment  of  court  below] — A  deci- 
sion on  the  construction  of  a  will  was  reversed 
on  appeal,  but  the  Court,  on  the  ground  that  it 
was  not  furnished  with  any  information  as  to 
the  reasons  given  by  the  Judge  for  his  decision, 
refused  to  make  any  order  as  to  the  costs  of 
'the  appeal.  In  re  McConnell;  Saunders  v. 
McConnell  (App.),  Law  Rep.  29  Ch.  D.  76. 

8. — Trustee  in  bankruptcy :  adoption  of  action 
against  bankrupt] — Where  a  trustee  in  bank- 
ruptcy had  been  substituted  for  the  bankrupt  as 
a  defendant  in  an  action  against  the  bankrupt, 
and  had  asked  for  a  statement  of  claim, — Held, 
that  by  so  doing  he  had  adopted  the  action  as  it 
stood,  and  must  personally  pay  the  costs  of  an 
appeal  from  an  interlocutory  order  which  had 
been  made  against  the  defendant  before  his 
bankruptcy,  although  he  had  given  notice  to  the 
plaintiff  that  he  did  not  intend  to  proceed  with 
the  appeal.  Borneman  v.  Wilson  (App.),  54 
Law  J.  Rep.  Chanc.  631 ;  Law  Rep.  28  Ch.  D.  53. 

Preliminary  objection  :  omission  to  give  notice 
of.    See  Bankruptcy — Appeal,  11. 

Appeal  for  Costa. 
See  Practice— Appeal,  4-18. 

Apportionment. 

L__  Claim  and  counter-claim] — In  an  action  for 
a  liquidated  money  claim,  after  trial  with  a  jury, 
judgment  was  entered  for  the  plaintiff  on  his 
claim,  but  for  the  defendants  for  a  balance  on  a 
counter-claim  for  goods  sold,  the  amount  of 
which  exceeded  that  of  the  claim.  The  judg- 
ment directed  that  the  "plaintiff  should  re- 
cover against  the  defendants  his  costs  of  suit, 
and  that  the  defendants  recover  the  costs  of  the 
counter-claim  " :— Held  (reversing  the  judgment 
of  the  Exchequer  Division,  50  Law  J.  Rep.  Q JB. 
129 ;  Law  Rep.  6  Q.B.  D.  197),  that  the  plaintiff 
was  entitled  to  the  general  costs  of  the  cause. 
Baines  v.  Bromley  (App.),  50  Law  J.  Rep.  Q.B. 
465  ;  Law  Rep.  6  QJB.  D.  691. 

2.— Claim  and  counter-claim:  costs  where 
both  succeed]— The  principle  of  taxation  laid 
down  in  Saner  v.  Bilton  (48  Law  J.  Rep.  Chanc. 
645 ;  Law  Rep.  11  Ch.  D.  416)  applies  equally 
to  a  case  where  both  claim  and  counter-claim 
have  been  successful,  as  where  they  have  both 
been  dismissed  with  costs.  The  successful  plain- 
tiff is,  in  the  absence  of  any  special  direction  to 
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the  contrary,  entitled  to  the  general  costs  of  the 
action,  notwithstanding  that  the  result  of  the 
whole  litigation  is  in  favour  of  the  defendant ; 
and  there  is  to  be  no  apportionment  of  those 
costs  which  would  have  been  duplicated  if  the 
counter-claim  had  been  the  subject  of  an  in- 
dependent action.  In  re  John  Brown ;  Ward  v. 
Morse  (App.),  52  Law  J.  Rep.  Chanc.  524 ;  Law 
Rep.  23  Ch.  D.  877. 

3.— Nonsuit:  costs  of  issues  on  which  plain- 
tiff is  nonsuited :  ambiguity  as  to  costs  in  judg- 
ment: procedure] — If  a  plaintiff  succeeds  on 
some  issues,  but  is-  nonsuited  on  others,  and  no 
order  is  made  as  to  costs  in  the  judgment,  the 
defendant  is  entitled  to  the  costs  of  the  issues  on 
which  the  plaintiff  has  been  nonsuited.  Abbott 
and  another  v.  Andrews,  51  Law  J.  Rep.  Q.B. 
641 ;  Law  Rep.  8  Q.B.  D.  648. 

Application  ought  to  be  made  to  the  Judge  who 
tried  the  case,  in  the  event  of  there  being  any 
ambiguity  as  to  costs  in  the  judgment.    Ibid. 

4. — Plaintiff  partially  successful] — In  an 
action  to  recover  the  price  of  work  done  in  and 
about  a  house  the  plaintiff  claimed  for  three 
distinct  items  of  work,  and  recovered  a  sum  of 
372.  in  respect  of  one  of  the  items.  An  order 
was  thereupon  made  "  that  the  plaintiff  recover 
against  the  defendant  such  costs  as  one  of  the 
Masters  may  find  that  he  has  rightly  incurred  in 
recovering  the  above  amount  to  be  taxed ;  and 
that  the  defendants  recover  against  the  plaintiff 
such  costs  as  they  have  rightly  incurred  in  de- 
fending themselves  on  those  points  on  which 
they  have  succeeded,  to  be  also  taxed  " : — Held 
(reversing  the  decision  of  the  Common  Pleas 
Division,  50  Law  J.  Rep.  Q.B.  410;  Law  Rep. 

7  Q.B.  D.  362),  that  upon  the  true  construction 
of  the  order  the  plaintiff  was  entitled,  upon 
taxation,  to  be  allowed  the  general  costs  of  the 
cause,  excluding  only  such  costs  as  were  applic- 
able exclusively  to  the  two  items  on  which  he 
failed,  and  that  the  defendants  were  entitled  to 
be  allowed  such  costs  only  as  were  incurred  ex- 
clusively with  respect  to  the  two  items  on  which 
their  defence  was  successful.  Sparrow  v.  Hill 
(App.),   50  Law  J.  Rep.  Q.B.  675;  Law  Rep. 

8  Q.B.  D.  479. 

5. — Reference:  costs  to  abide  event:  claim 
and  counter-claim] — Where  in  an  action  which 
was  referred  to  arbitration — costs  of  the  cause 
and  of  the  reference  and  award  to  follow  the 
event — the  amount  found  to  be  due  on  a  counter- 
claim arising  out  of  contract  exceeded  the 
amount  found  to  be  due  on  a  claim  also  arising 
out  of  contract,  and  the  arbitrator  awarded  that 
the  plaintiff  should  pay  the  balance  due  to  the 
defendant, — Held,  that  the  defendant  was  en- 
titled to  the  costs  of  the  cause  and  of  the  re- 
ference and  award,  but  that  the  plaintiff  was 
entitled  to  the  costs  of  those  issues  upon  which 
he  had  succeeded ;  and  that  judgment  should  be 
entered  accordingly.  Lund  v.  Campbell  (App.), 
54  Law  J.  Rep.  QJB.  281 ;  Law  Rep.  14  Q.B. 
D.  821. 

6. — Reference:   costs   to    abide   the   event: 
separate  issues] — In  an  action  the  defendants 


denied  all  the  allegations  of  the  statement  of 
claim,  and,  as  an  alternative  defence,  paid  a  sum 
of  money  into  Court  in  satisfaction  of  the  plain- 
tiffs' claim.  This  sum  the  plaintiffs  did  not 
accept.  The  cause  was  referred — the  costs  of 
the  cause,  reference,  and  award  to  abide  the 
event.  The  arbitrator  found  all  the  issues, 
except  one  as  to  special  damage,  in  favour  of  the 
plaintiffs;  and  he  also  found  that  the  money 
paid  into  Court  was  enough  to  satisfy  the  plain- 
tiffs' claim  in  respect  of  the  subject-matters  of 
the  action: — Held,  that  the  defendants  were 
entitled  to  the  general  costs  of  the  action  and 
award,  and  to  the  costs  of  the  issues  found  in 
their  favour;  but  that  the  plaintiffs  were  en- 
titled to  the  costs  of  the  issues  on  which  they 
had  succeeded,  for  that  the  costs  ought  in  such 
a  case  to  be  taxed  in  the  same  manner  as  though 
the  action  had  been  tried  out  in  the  ordinary 
course  of  law.  Ooutard  v.  Carr  (App.),  53  Law 
J.  Rep.  Q.B.  55 ;  Law  Rep.  13  Q.B.  D.  598w. 

7. — Reference:  costs  to  follow  "event": 
meaning  of  "  event "] — Where  costs  are  to  follow 
the  event  the  word  should  be  read  distributively, 
as  if  it  were  "events."  Where  an  action,  in 
which  the  defendant  counter-claimed,  and  all 
matters  in  difference  were  referred  by  an  order 
providing  that  costs  should  follow  the  event, 
unless  otherwise  ordered,  and  the  arbitrator 
awarded  that  a  certain  balance  was  due  from 
the  plaintiff  to  the  defendant, — Held  (affirming 
the  judgment  of  the  Queen's  Bench  Division), 
that  the  arbitrator  ought  to  have  found  the 
issues  specifically,  and  that  the  award  must  be 
referred  back  to  him  for  that  purpose.  Ellis  v. 
Desilva  (App.),  50  Law  J.  Rep.  Q.B.  328 ;  Law 
Rep.  6  Q.B.  D.  521. 

8. — When  on  a  reference  of  a  cause  and  all 
matters  in  difference  the  submission  provides 
that  the  costs  of  the  cause  and  of  the  reference 
are  to  abide  the  event,  the  word  "event"  is  to 
be  construed  distributively,  and  each  party  will 
be  entitled  to  the  costs  of  those  matters  on  which 
he  succeeds.  An  action,  with  all  matters  in 
difference,  was  referred  to  an  arbitrator  upon 
the  terms  that  the  costs  of  the  action,  the  re- 
ference, and  award  were  to  abide  the  event.  The 
arbitrator  awarded  the  plaintiff  a  sum  of  293J. 
in  respect  of  the  claim  in  the  action,  and  in  re- 
spect of  other  matters  in  difference  not  included 
in  the  original  action  he  directed  that  the  plain- 
tiff should  do  certain  things:— Held,  that  the 
word  "event"  ought  to  be  construed  distribu- 
tively, and  that  the  plaintiff  would  be  allowed 
the  general  costs  of  the  action,  and  the  defen- 
dant the  costs  of  such  matters  in  difference  as  he 
had  succeeded  on.  Hawke  v.  Brear,  54  Law  J. 
Rep.  Q.B.  315  ;  Law  Rep.  14  Q.B.  D.  841. 

Ellis  v.  Desilva  (see  last  case)  followed.   Ibid. 

Gribble  v.  Buclianan  (18  Com.  B.  Rep.  691 ; 
26  Larw  J.  Rep.  C.P.  24)  not  followed.    Ibid. 

Appeal,  apportionment  of  costs  of :  notice 
by  respondent  to  vary  order.  See  supra, 
Appeal,  5. 

Counter-claim  and  set-off  exceeding  amount  of 
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claim:  judgment  for  defendants  for  balance 
with  oosts.    See  Practice— Judgment,  7. 

Real  and  personal  estate,  between,  in  adminis- 
tration action.    See  Administration,  3,  4. 

Arbitration,  of. 
See  Arbitration,  7. 

BiU  of  Costa. 

1. — Agreement  to  take  a  gross  sum  in  lieu  of 
costs] — Since  the  passing  of  the  Attorneys  and 
Solicitors  Act,  1870,  an  agreement  by  a  solicitor 
to  take  from  his  client  a  gross  sum  in  lien  of 
past  oosts  in  an  action  must  be  in  writing.  In 
re  Russell,  Son  A  Scott,  and  Wallis,  54  Law  J. 
Hep.  Chanc.  948 ;  Law  Rep.  30  Gh.  D.  114. 

2. — "Delivery*1:  condition:  withdrawal] — 
The  client  is  entitled  to  have  taxation  of  the 
actual  bill  which  has  been  sent  in  by  the  so- 
licitor ;  and  even  where  a  solicitor  who  has  sent 
in  his  bill  withdraws  it  with  the  assent  of  the 
client  for  reconsideration,  and  amends  it  by 
striking  out  certain  items,  the  bill  to  be  taxed  is 
the  bill  originally  sent  in  and  not  the  amended 
bill.  But  there  is  nothing  to  prevent  a  solicitor 
sending  in  his  bill  subject  to  a  condition  that  if 
it  be  not  paid  he  will  withdraw  it  and  send  in 
another,  provided  only  that  the  client  is  dis- 
tinctly informed  that  the  bill  as  sent  in  contains 
charges  which,  though  as  between  solicitor  and 
client  representing  work  fairly  done,  could  not 
be  maintained  upon  taxation.  In  re  Thompson 
(App.),  55  Law  J.  Rep.  Chanc.  138 ;  Law  Rep. 
30  Ch.  D.  441. 

If  the  client,  with  such  information,  takes 
such  a  conditional  bill,  he  takes  it  subject  to  the 
condition ;  and  if  he  refuses  to  assent  to  the 
condition,  then  the  solicitor  is  entitled  to  with- 
draw the  bill  and  send  in  another.    Ibid. 

A  common  order  to  tax  should  not  be  obtained 
in  any  case  where  the  effect  of  the  order  is  to 
make  the  party  obtaining  it  a  judge  in  his  own 
cause  of  the  matter  in  dispute — e.g.,  where  the 
solicitor  asserted  and  the  client  denied  the  right 
of  the  solicitor  to  withdraw  the  bill  delivered 
and  to  deliver  another,  the  Court  held  that  the 
proper  course  for  the  client  was  not  to  obtain  a 
common  order  to  tax  the  bill  as  delivered,  but  to 
obtain  a  special  order  on  petition  raising  the 
question  of  the  disputed  right.    Ibid. 

3. — Signature:  assignee]  —  An  assignee  of 
costs  due  to  a  solicitor  signed  and  delivered  a 
bill  of  the  oosts: — Held,  that  such  signature 
satisfied  6  A  7  Vict.  c.  73,  s.  37,  as  being  signa- 
ture by  an  "assignee"  within  the  meaning  of 
the  section ;  which  enacts  that  "  no  solicitor, 
nor  any  executor,  administrator,  or  assignee  of 
any  solicitor,  shall "  sue  for  costs  "  for  any 
business  done  by  such  solicitor  until  one  month 
after  "  delivery  of  a  bill  of  such  costs  "  sub- 
scribed with  the  proper  hand  of  such  solicitor, 
or  of  the  executor,  administrator,  or  assignee 
of  such  solicitor,"  or  accompanied  by  a  letter 
so  subscribed.  Ingle  v.  McCutchan,  53  Law  J. 
Rep.  Q.B.  311 ;  Law  Rep.  12  Q.B.  D.  518. 


4. — Signature :  delivery] — A  bill  of  costs  for 
professional  work  done  in  part  by  one  firm  of 
solicitors  and  in  part  by  another  firm  who  have 
succeeded  to  the  practice  of  the  first  firm  is 
properly  signed  and  delivered  so  as  to  enable 
the  new  firm  to  sue  for  and  recover  the  whole 
costs  if,  though  itself  unsigned,  it  is  delivered 
together  with  a  letter  signed  by  the  new  firm  re- 
ferring to  the  bill.  PenUy  v.  Anstruther,  52  Law 
J.  Rep.  Chanc.  367. 

Professional  work  was  done  by  a  firm,  which 
consisted  at  first  of  R.  <fe  P.,  and  afterwards 
of  P.  &  G.  practising  under  the  name  of  R., 
P.  &  G.,  the  business  and  debts  of  R.  <fe  P. 
having  been  transferred  to  R.,  P.  <fe  G.  Bills 
for  the  costs  of  the  whole  work  were  delivered 
unsigned,  but  enclosed  with  a  letter  signed 
by  R.,  P.  &  G.  referring  to  the  bills: — Held, 
that  the  bills  were  properly  signed  and  delivered 
to  enable  R.,  P.  &  G.  to  sue  for  and  recover 
the  whole  amount — as  to  the  earlier  items,  as 
assignees  of  R.  &  P. ;  as  to  the  later  items,  in 
their  own  right.    Ibid. 

Taxation.    See  infra,  Taxation. 

Co-defendant*. 

1. — Where  the  plaintiff  in  an  action  obtains 
judgment  with  costs  against  the  principal  de- 
fendant, and  a  formal  but  necessary  party  to 
the  action  has  been  made  a  co-defendant  and  is 
entitled  to  his  costs  of  the  action,  the  proper 
practice  now  is  to  make  a  direct  order  on  the 
principal  defendant  to  pay  the  costs  of  such  co- 
defendant,  and  not  to  direct  the  plaintiff  to  pay 
such  oosts  and  to  have  them  over  again  against 
the  principal  defendant.  Rudow  v.  The  Great 
Britain  Mutual  Life  Assurance  Society  (App.), 
50  Law  J.  Rep.  Chanc.  504;  Law  Rep.  17 
Ch.  D.  600. 

2.— Where  co-defendants  are  decreed  to  pay 
the  costs  of  an  action,  one  co-defendant  cannot 
by  an  independent  proceeding  obtain  contribu- 
tion in  respect  of  such  costs  against  the  other. 
Dearsley  v.  Middleweek,  Law  Rep.  18  Ch.  D.  236. 

Compulsory  Purchase  of  Land. 

1. — Owner  under  disability :  money  in  court : 
payment  out] — When  the  purchase-money  of 
land,  taken  by  a  company  under  compulsory 
powers  conferred  on  them  by  a  special  Act 
passed  before  the  Judicature  Act,  has  been  paid 
into  Court  by  reason  of  the  disability  of  the 
person  entitled  to  the  land,  the  Court  has, 
under  the  general  discretion  as  to  costs  given  to 
it  by  Order  LV.,  power  to  order  the  company  to 
pay  the  costs  of  a  petition  for  payment  of  the 
money  out  to  a  person  absolutely  entitled,  even 
though  the  special  Act  contains  no  provision  to 
that  effect.  In  re  Lee  and  Hemingway,  Law 
Rep.  27  Ch.  D.  669. 

Ex  parte  The  Mercers'  Company  (48  Law  J. 
Rep.  Chanc.  384;  Law  Rep.  10  Ch.  D.  481) 
followed.    Ibid. 

2. — Reinvestment  of  money:  redemption  of 
land  tax] — A  company  purohased  lands  under  a 
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private  Aot  of  Parliament  which  provided  that 
the  company  should  pay  the  costs  of  investment 
of  purchase-money  in  "lands,  tenements,  and 
hereditaments  "  : — Held,  that  the  costs  of  rein- 
vestment in  the  redemption  of  land  tax  must 
be  paid  by  the  company.  The  purchase-money 
having  amounted  to  125,000Z.,  the  Court  did  not 
consider  six  applications  for  reinvestment,  still 
leaving  38,4402.  uninvested,  to  be  unreasonable. 
The  Court  has  now,  under  the  Judicature  Act, 
1875,  and  Order  LV.  of  Rules  of  Court,  1875,  a 
discretion  as  to  directing  payment  of  costs  where 
a  provision  as  to  costs  is  omitted  in  any  public 
or  private  Act.  Ex  parte  The  Hospital  of  St. 
Katharine,  Law  Rep.  17  Ch.  D.  378. 

And  see  Lands  Clauses  Act,  20-30. 


Conveyancing  Matters. 

Solicitors1  Remuneration  Act,  1881. 

[General  Order  under  Solicitors'  Remuneration 
Act,  1881.  See  54  Law  J.  Rep.  Chanc.  ad 
init.] 

1. — Scale  charge  :  wJien  applicable] — The  re- 
strictive words,  "  not  being  business  in  any 
action,"  &c,  contained  in  section  2  of  the  So- 
licitors' Remuneration  Act,  1881,  only  qualify 
the  words  "  other  business,"  which  immediately 
precede,  and  do  not  refer  to  the  conveyancing 
business  previously  specified.  Stanford  v. 
Roberts,  53  Law  J.  Rep.  Chanc.  338 ;  Law  Rep. 
26  Ch.  D.  155. 

The  scale  of  charges  embodied  in  the  General 
Order  issued  in  pursuance  of  the  Solicitors'  Re- 
muneration Act,  1881,  is  applicable  as  well  to 
conveyancing  business  transacted  in  an  action 
as  to  conveyancing  business  not  so  transacted. 
Ibid. 

2. — In  June,  1882,  D.  contracted  to  sell  a 
piece  of  land  for  375 1,  upon  the  terms  of  the 
purchaser  paying  to  the  vendor  "  all  reasonable 
and  proper  costs  "  of  making  and  verifying  his 
title  and  executing  the  conveyance.  In  January, 
1883,  the  General  Order  under  the  Solicitors' 
Remuneration  Act,  1881,  came  into  operation. 
That  Order  provides  that  the  costs  of  the  ven- 
dor's solicitor,  with  respect  to  such  a  sale,  shall 
be  according  to  an  ad  valorem  scale  of  30s.  per 
cent,  (see  Schedule  I.  Part  I.)  In  April,  1883, 
D.  (who  had  previously  employed  a  country 
solicitor)  transferred  the  business  to  a  London 
solicitor.  In  March,  1884,  the  London  solicitor 
sent  in  his  bill  of  costs  to  the  purchaser's 
solicitor  made  out  on  the  old  system.  The  pur- 
chaser's solicitor  objected  that  the  bill  ought  to 
be  made  out  according  to  the  scale  prescribed 
by  the  General  Order.  On  a  summons  by  the 
purchaser  for  a  declaration  to  this  effect, — Held, 
that  the  costs  payable  by  the  purchaser  were 
regulated  by  that  Order.  In  re  Denne  and  the 
Secretary  of  State  for  War,  54  Law  J.  Rep. 
Chanc.  45. 

3. — In  July,  1881,  W.  instructed  his  solicitors 
to  prepare  a  building  agreement  with  form  of 


lease  to  be  granted  on  completion  set  out  in  the 
schedule.  In  June,  1883,  the  premises  having 
been  completed,  W.  gave  further  instructions  for 
a  lease,  which,  as  prepared,  was,  except  as  to 
parties,  a  verbatim  copy  of  that  contained  in 
the  schedule.  In  November,  1883,  the  solicitors 
delivered  their  bill  of  costs,  in  which  under  date 
July,  1881,  were  various  items  amounting  to 
17Z.  in  relation  to  preparing  the  agreement ;  and 
under  date  June,  1883,  "  to  costs  of  preparing, 
engrossing,  executing,  and  completing  lease  and 
counterpart,  as  per  Schedule  I.  of  Solicitors'  Re- 
muneration Act,  591.  105."  On  taxation  this 
item  was  objected  to,  on  the  ground  that  the 
Act  did  not  apply,  as  the  substantial  part  of  the 
work  done  was  previous  to  the  lBt  of  January, 
1883,  and  had  been  already  charged  for  in  the 
costs  of  preparing  the  agreement.  The  Taxing 
Master  disallowed  the  objection,  but  deducted 
20Z.  from  the  592.  10s.,  and  directed  a  detailed 
bill  of  costs  in  relation  to  the  preparation  of  the 
lease  to  be  brought  in.  This  bill  was  delivered, 
but  was  not  taxed.  On  summons  to  review  taxa- 
tion,— Held,  that  the  Taxing  Master  ought  to 
have  taxed  the  detailed  bill  for  the  actual  pre- 
paration of  the  lease,  and  not  have  allowed  the 
ad  valorem  scale  even  to  the  extent  he  did ;  that 
the  ad  valorem  scale  applied  only  where  the 
solicitor  had  substantially  done  the  work  spe- 
cified in  Schedule  I. ;  that  as  the  scale  charges 
did  not  apply,  the  Taxing  Master  ought  to  have 
taxed  their  charges  in  accordance  with  rule  2, 
sub-section  (c),  and  Schedule  II.  In  re  Hickley 
and  Steward,  54  Law  J.  Rep.  Chanc.  608. 

4. — On  a  reinvestment  in  land  of  money  paid 
into  Court  under  the  Lands  Clauses  Act,  the 
purchaser's  solicitor  is,  in  addition  to  any 
charges  in  connection  with  the  proceedings  in 
Court  or  chambers,  entitled  to  the  purchaser's 
solicitor's  scale  charge  under  the  Solicitors'  Re- 
muneration Act,  1881,  General  Order,  Schedule  I., 
Part  I.  In  re  The  Merchant  Taylors1  Company, 
54  Law  J.  Rep.  Chanc.  585 ;  Law  Rep.  29  Ch. 
D.  209. 

5  .—Scale  charge  :  abstracts  :  taxation] — 
Having  regard  to  the  context  and  wording  of 
Schedule  II.  to  the  General  Order  under  the  Soli- 
citors' Remuneration  Act,  1881,  abstracts  were 
not  intended  to  be  included  in  the  words  "  other 
documents"  for  which  the  remuneration  for 
perusing  was  fixed  at  Is.  per  folio,  and  conse- 
quently the  old  fee  of  6s.  bd.  for  perusing  three 
sheets  of  eight  folios  remains  unaltered.  In 
re  R.  A.  Parker  and  others,  54  Law  J.  Rep. 
Chanc.  959 ;  Law  Rep.  29  Ch.  D.  199. 

6. — Scale  charge  :  lease :  negotiating] — The 
scale  of  charges  authorised  by  Schedule  I.  Part 
II.  to  the  General  Order  made  in  pursuance  of 
the  Solicitors'  Remuneration  Act,  1881,  for  pre- 
paring, settling,  and  completing  lease  and  coun- 
terpart, includes  the  costs  of  negotiations  for 
the  lease.  A  solicitor  therefore  cannot  charge 
separately  for  such  negotiations.  In  re  C.  G. 
Field  (App.),  54  Law  J.  Rep.  Chanc.  661 ;  Law 
Rep.  29  Ch.  D.  608. 

This  Order  applies  to  bills,  in  respect  of  busi- 
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ness  whenever  done,  brought  in  for  taxation 
whilst  the  Order  is  in  force.  Ibid. 
Decision  of  Chitty,  J.,  affirmed.  Ibid. 
7. — Scale  cJiarge  :  sale  by  auction :  commis- 
sion]— Under  an  order  in  lunacy  property  of 
a  lunatic  in  Lancashire  was  put  up  for  sale  by 
auction,  but  was  not  sold.  The  solicitor  charged 
162.  12s.  Qd.  remuneration  according  to  the  scale 
in  the  Order  under  the  Solicitors'  Remuneration 
Act,  1881,  on  8,3002.,  the  amount  of  the  reserved 
prices.  He  also  paid  the  auctioneer  51.  6s.,  which 
was  allowed  against  the  estate,  and  the  sur- 
veyor's bill  of  402.  35.  was  allowed  at  312.  10s. 
against  the  estate,  but  the  Taxing  Master  dis- 
allowed the  162.  12s.  6d.,  and  only  allowed 
21.  2s.  for  instructing  the  auctioneer  and  sur- 
veyor, and  32.  3s.  for  particulars,  Ac.  His  rea- 
sons were,  first,  that  the  solicitor  had  not  in 
fact  conducted  the  sale,  the  auctioneer  and  sur- 
veyor having  done  most  of  the  work  and  been 
paid  by  the  client ;  and  secondly,  that  the  scale 
did  not  apply,  for  that  a  commission  had  been 
paid  to  the  auctioneer  by  the  client  within  the 
meaning  of  rule  11  to  Part  I.  of  Schedule  I.  to 
the  General  Order:— Held,  by  the  Court  of 
Appeal,  that  as  the  bill  of  the  surveyor  con- 
tained charges  for  various  things  which  it  was 
the  duty  of  the  person  conducting  the  sale  to 
do,  the  solicitor  had  not  done  the  whole  of  the 
work  for  which  the  ad  valorem  remuneration 
was  provided,  and  the  scale  did  not  apply : — 
Semble,  also,  that  the  case  was  taken  out  of 
rule  4  by  the  specific  provision  of  rule  11  to 
Part  I.  of  Schedule  I.  to  the  Order,  which  pro- 
vides that  the  scale  for  conducting  a  sale  by 
auction  shall  apply  only  in  cases  where  no 
auctioneer's  commission  is  paid  by  the  client. 
In  re  Wilson  (App.),  Law  Rep.  29  Ch.  D.  790. 

8. — Scale  charge  :  sale  by  tenant  for  life : 
commission]  -A  tenant  for  life  put  up  a  settled 
estate  for  sale  by  auction  at  a  reserve  price  at 
which  no  sale  was  effected,  but  on  the  same  day 
the  estate  was  sold  by  private  contract : — Held, 
that  the  trustees  ought  to  pay,  out  of  the  pro- 
ceeds of  sale,  to  the  solicitor  of  the  tenant  for 
life  commission  for  conducting  the  sale  by  auc- 
tion, including  the  conditions  of  sale,  and  also 
commission  for  deducing  the  title  and  perusing 
and  completing  the  conveyance,  but  not,  under 
the  circumstances  of  this  case,  an  additional 
commission  for  negotiating  the  sale  by  private 
contract.  In  re  Beck's  Settled  Estates,  52  Law 
J.  Rep.  Chanc.  815 ;  Law  Rep.  24  Ch.  D.  608 
(nom.  In  re  Beck ;  in  re  Cartington  Estate). 

The  tenant  for  life  had  mortgaged  his  life  in- 
terest, and  the  mortgagees  employed  separate 
solicitors :— Held,  that  the  trustees  ought  to  pay 
out  of  the  proceeds  of  sale  the  charges  of  the 
mortgagees'  solicitors  in  connection  with  the 
sale.  Ibid. 
Vendor  and  purchaser,  as  between:  by  whom 

payable.    See  Vendor  and  Pubchaseb,  19,  32. 

Copyright. 
Action    for  infringement:   no   previous  notice 
given.    See  Copyright,  7. 


County  Court  Acts. 

1. — Conduct  of  a  suit :  business  done  out  of 
court]— The  County  Courts  Act,  1856  (19  <fc  20 
Vict.  c.  108),  s.  36,  enacts  that,  where  in  any 
action  the  debt  or  damage  claimed  shall  not 
exceed  twenty  pounds,  an  attorney  shall  not  be 
entitled  to  recover  from  his  client  any  further 
costs  or  charges  in  the  conduct  of  such  suit 
than  those  mentioned  in  9  &  10  Vict.  o.  95, 
s.  91 : — Held,  that  the  words  "  conduct  of  such 
suit "  did  not  include  work  done  out  of  Court 
before  the  commencement  and  after  the  termina- 
tion of  a  suit.  Druiff  &  Co.  v.  Joel,  Emmanuel 
A  Co.,  51  Law  J.  Rep.  Q.B.  490;  Law  Rep. 
9  Q.B.  D.  408. 

2. — County  court  act,  1856 ;  solicitor  and 
client  costs]—  Section  36  of  the  County  Court 
Act,  1856,  which  limits  the  amount  of  costs 
payable  to  a  solicitor  .by  his  client  in  any  action 
where  not  more  than  202.  is  claimed,  does  not 
apply  to  actions  in  the  High  Court.  Judgment 
of  the  Common  Pleas  Division  reversed.  In  re 
Copp  (App.),  50  Law  J.  Rep.  Q.B.  233 ;  Law  Rep. 
6  Q.B.  D.  607. 

3. — County  court  acts,  1856  and  1875  ;  solici- 
tor and  client  costs]  —The  Chancery  Division  has 
jurisdiction  to  tax  under  the  37th  section  of  the 
Solicitors  Act,  1843,  the  solicitor  and  client  costs 
of  any  proceeding  on  the  equity  side  of  a  County 
Court  where  the  amount  involved  exceeds  a  sum 
of  202.,  the  jurisdiction  conferred  by  that  Act 
not  being  taken  away  by  the  subsequent  County 
Courts  Act  or  the  County  Court  Rules.  In  re 
Worth,  50  Law  J.  Rep.  Chanc.  262;  Law  Rep. 
18  Ch.  D.  521. 

4. — County  courts  act,  1867  ;  plaintiff  not  en- 
titled to  costs] — Where  an  action  has  been  re- 
ferred by  consent  upon  the  terms  that  the  costs 
of  the  action  shall  abide  the  event,  and  the 
award  is  for  less  than  202.  in  an  action  founded 
on  contract,  the  plaintiff  is  deprived  of  his  costs 
by  section  5  of  the  County  Courts  Aot,  1867, 
unless  an  order  or  certificate  has  been  obtained. 
Fergusson  v.  Davison  (App.),  51  Law  J.  Rep. 
Q.B.  266  ;  Law  Rep.  8  QJB.  D.  470. 

Jones  v.  Jones  (7  Com.  B.  Rep.  N.S.  832 ;  29 
Law  J.  Rep.  C.P.  151)  overruled.    Ibid. 

5. — County  courts  admiralty  jurisdiction  act, 
1868]— Order  LV.  rule  1  of  the  Rules  of  the 
Supreme  Court,  1875,  which  provides  that 
"  where  any  action  is  tried  by  a  jury  the  costs 
shall  follow  the  event,"  has  repealed  section  9  of 
the  County  Courts  Admiralty  Jurisdiction  Act, 
which  enacted  that  a  plaintiff  who  should  not 
recover  a  sum  exceeding  the  amount  to  which 
the  County  Court  has  jurisdiction  in  Admiralty 
causes,  should  not  be  entitled  to  costs  without  a 
certificate  from  the  Judge  who  tried  the  action. 
Tennant  &  Co.  v.  Ellis  Kislingbury  &  Co.,  50 
Law  J.  Rep.  Q.B.  143 ;  Law  Rep.  6  Q.B.  D.  46. 

Costs  of  action  remitted  to  County  Court.    See 
County  Coubt,  6. 

Delay. 

Effect  of.    See  Practice— Trial,  16. 
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Discontinuance  of  Action. 
Costs  occasioned  by.    See  infra,  Taxation,  21. 

Discretion  of  Court. 
See  Administration,  14. 

1. — Dismissed  for  want  of  prosecution] — The 
statutable  right  of  a  defendant  to  the  costs  of  an 
action  in  the  Chancery  Division  which  had  been 
dismissed  for  want  of  prosecution  was  taken 
away  by  42  &  43  Vict.  c.  59,  which  repeals  so 
much  of  4  &  5  Anne,  c.  3,  as  gives  such  costs ; 
and  though  the  practice  in  accordance  with  such 
statutable  right,  and  as  regulated  by  Order 
XXXIII.  rule  10  of  the  Chancery  Consolidation 
Orders  of  1860,  was  preserved  by  section  4  of 
42  A  48  Vict.  c.  59,  yet  Order  LXV.  rule  1,  of 
the  Rules  of  1888  has  changed  such  practice,  so 
that  the  costs  of  a  defendant  where  Buch  action 
has  been  dismissed  for  want  of  prosecution  are 
now  in  the  discretion  of  the  Judge,  and  there- 
fore his  order  as  to  such  costs  is  by  section  49 
of  the  Judicature  Act,  1878,  not  subject  to 
appeal.  Snelling  v.  Pulling  (App.),  Law  Rep. 
29  Ch.  D.  85. 

2. — Reference] — As  by  Order  LXV.  rule  1  of 
the  Rules  of  the  Supreme  Court,  1883,  the  costs 
of  all  proceedings  are  in  the  discretion  of  the 
Court,  the  general  rule  of  practice  in  the  Ad- 
miralty Court  as  to  the  costs  of  references — 
namely,  that  when  more  than  a  fourth  is  struck 
off  a  claim,  each  party  pays  his  own  costs,  and 
when  more  than  a  third  the  claimant  pays  the 
other  party's  costs — is  wrong,  and  the  Court 
must  exercise  its  discretion  according  to  the 
circumstances  of  each  particular  case.  The 
Friedeberg  (App.),  54  Law  J.  Rep.  P.,  D.  &  A. 
75 ;  Law  Rep.  10  P.  D.  112. 

The  Empress  Eugenie  (Lush.  140)  overruled. 
Ibid. 

Petition  in  lieu  of  summons :  discretion  of  Court. 
See  Practice — Petition,  2. 

Ejectment. 

Relief  after  trial :  upon  what  terms  granted  to 
defendant.    See  Ejectment. 

Fees. 

Rule  nisi:  order  as  to  supreme  court  fees, 
1884,  schedule  52]— Schedule  52  of  the  Order  as 
to  Supreme  Court  Fees,  1884,  which  provides 
for  the  payment  of  a  fee  of  21.  on  entering  or 
setting  down  "a  cause  or  matter  for  trial  or 
hearing  in  any  Court  in  London  or  Middlesex  or 
at  any  assizes,"  is  not  confined  to  cases  where 
the  matter  for  hearing  arises  in  an  action.  Such 
fee  is  therefore  payable  to  the  Crown  Office  on 
entering  a  rule  nisi  against  a  police  magistrate 
ordering  him  to  hear  an  application  for  a  sum- 
mons. Ex  parte  Hasher,  54  Law  J.  Rep.  M.C. 
94  ;  Law  Rep.  14  QJB.  D.  82. 

Fees  to  counsel.    See  infra,  Taxation,  12-14. 

Foreclosure  Action. 
See  Mobtgaqb— Foreclosure,  2-6. 


Interest  on  Costs. 

Where  costs  are  given  by  a  judgment  and 
taxed,  interest  on  such  costs  is  payable,  not 
from  the  date  of  the  Taxing  Master's  certificate, 
but  from  the  date  of  the  judgment.  In  re  The 
London  Wharfing  and  Warehousing  Company, 
54  Law  J.  Rep.  Chanc.  113. 


Jurisdiction. 

1. — Contribution] — There  is  no  jurisdiction 
to  enforce  contribution  in  respect  of  costs  be- 
tween defendants  to  an  action  in  a  separate 
action.  Middleweek  v.  Dearsley,  50  Law  J.  Rep. 
Chanc.  777;  Law  Rep.  18  Ch.  D.  236  (nom. 
Dearsley  v.  Middleweek). 

2.— Oral  examination  of  party :  omitting  to 
answer] — An  order  was  made  by  the  Master  at 
chambers  that  the  plaintiff,  who  had  insuf- 
ficiently answered  interrogatories,  should  be 
examined  viva  voce,  and  should  pay  the  costs  of 
and  occasioned  by  the  examination  in  any 
event : — Held,  that  the  Master  had  jurisdiction 
to  make  such  order  as  to  costs.  Vickary  v.  The 
Great  Northern  Railway  Company,  51  Law  J. 
Rep.  Q.B.  462 ;  Law  Rep.  9  Q.B.  D.  168. 

3. — Order  on  solicitor  personally  to  pay 
costs] — An  order  that  the  costs  of  an  applica- 
tion at  chambers  on  behalf  of  a  client  shall  be 
paid  by  the  solicitor  personally  cannot  be  costs 
left  to  the  discretion  of  the  Court  within  sec- 
tion 49  of  the  Judicature  Act,  1873,  unless  the 
solicitor  has  been  guilty  of  misconduct  or  neg- 
ligence ;  and,  therefore,  an  appeal  lies  from  such 
order  without  leave  as  to  whether  there  has  been 
such  misconduct  or  negligence.  In  re  Brad- 
ford and  Farish  (App.),  52  Law  J.  Rep.  Q.B. 
759 ;  Law  Rep.  12  Q.B.  D.  635. 

Decision  of  the  Queen's  Bench  Division  (Law 
Rep.  11  Q.B.  D.  373)  reversed.    Ibid. 

4. — Scandal :  entries  in  bill  of  costs  contain- 
ing scandalous  matter] — The  general  jurisdiction 
of  the  Court  to  prevent  proceedings  before  it 
being  made  the  vehicle  of  scandal  or  imperti- 
nence extends  to  a  bill  of  costs  delivered ;  and, 
accordingly,  entries  in  a  bill  of  costs  which  con- 
tain scandalous  matter  will  be  ordered  to  be 
struck  out.  In  re  Miller ;  In  re  French ;  Love 
v.  Hills,  54  Law  J.  Rep.  Chanc.  205. 

Case  stated  by  sessions  upon  appeal  against  a 
poor  rate.    See  Poor  Rates,  2. 

Depriving  successful  plaintiff  of  costs  :  alterna- 
tive jurisdiction  of  Judge  and  Court.  See 
Practice — Appeal,  11. 

Infant:  jurisdiction  to  charge  costs  on  settled 
estate  of.    See  Infant,  23. 

Reference :  reservation  of  extra  costs  occa- 
sioned by  trial  before  official  referee.  See 
Practice — Reference,  1. 


Lands  Clansos  Act,  under. 
See  Lands  Clauses  Act,  20-30. 
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Liberty  to  attend  Proceedings. 

Mere  liberty  to  attend  proceedings  under  an 
administration  judgment  does  not  entitle  the 
parties  to  oosts  of  attendance  in  chambers  as  a 
matter  of  course.  The  order  should  expressly 
provide  that  they  are  to  be  entitled  to  such 
oosts.    Day  v.  Batty y  Law  Rep.  21  Gh.  D.  830. 

Lien  of  Solicitor. 
See  Solicitor,  21-43. 

Mortgagee,  ot 

See  Mortgage — Costs. 

Partnership  Action,  in. 
See  Partnership,  1. 

Party  for  Costa  only. 

Corporation,  members  of:  ultra  vires] — 
Members  of  a  vestry  who  had  voted  for  an 
illegal  application  of  parish  funds  were  made 
co-defendants  with  the  vestry  to  an  action  to 
restrain  such  application  of  parish  funds,  and 
costs  were  claimed  against  the  defendants  other 
than  the  vestry.  The  action  was  dismissed 
against  these  defendants.  The  Attorney  General 
v.  The  Vestry  of  Bermondsey,  51  Law  J.  Bep. 
Chanc.  848 ;  Law  Bep.  23  Ch.  D.  60. 

Patent  Action. 

Costs  of  particulars  of  objection :  discretion  of 
Court.    See  Patent,  1. 

Payment  into  Court. 

Sufficient  sum :  subsequent  costs  by  whom  pay- 
able.   See  Admiralty — Costs,  8. 

Payment  ont  of  Court. 
See  supra,  Compulsory  Purchase. 

Plaintiff's. 

Joint  action] — Where  plaintiffs  join  in  an 
action,  and  one  is  unsuccessful,  the  successful 
plaintiff  is  chargeable  with  the  costs  of  joining 
the  unsuccessful  plaintiff.  D'Hormusjee  A  Co. 
and  Isaacs  &  Co.  v.  Grey,  52  Law  J.  Bep.  Q.B. 
191 ;  Law  Bep.  10  Q.B.  D.  13. 

Priority,  whether  entitled  to,  in  administration 
action.    See  Administration,  3. 

Bight  to  tax  costs  under  Order  XXII.  rule  7, 
where  defendant  pays  money  into  Court  in 
respect  of  one  cause  of  action  which  plaintiff 
accepts  in  full  satisfaction.  See  Practice — 
Discontinuance. 

Successful  plaintiff  deprived  of  costs.  See 
Practice — Appeal,  11. 

Priority. 

Action  by  debenture-holder :  insufficient  fund : 
receiver  and  manager :  practice  :   set-off]  —  A 

Digest,  1881-1885. 


suit  was  instituted  by  a  debenture-holder  in  a 
colliery  company  against  the  company  and  the 
trustees  of  a  covering  deed  to  realise  his  secu- 
rity : — Held,  that  the  costs  and  remuneration  of 
the  receiver  and  manager  appointed  in  the  suit 
ought  to  be  paid  out  of  a  sum  of  1,6002.  in 
Court  (the  proceeds  of  sale  of  the  colliery)  in 
priority  to  the  costs  of  suit  of  the  plaintiff. 
Held  also,  that  the  plaintiff's  costs  of  realising 
the  property  (including  the  costs  of  an  abortive 
attempt  to  sell)  ought  to  be  paid  out  of  the 
fund  in  Court  in  priority  to  any  other  claim. 
Batten  v.  The  Wedgwood  Coal  and  Iron  Com- 
pany, 54  Law  J.  Bep.  Chanc.  686  ;  Law  Bep.  28 
Ch.  D.  317. 

Two  summonses  taken  out  by  the  plaintiff 
were  heard  with  the  further  consideration  of  the 
suit,  and  were  dismissed  with  costs: — Held, 
that  under  Order  LXV.  rule  27,  sub-s.  21,  these 
costs  might  be  set  off  against  the  oosts  which 
the  plaintiff  was  entitled  to  receive  out  of  the 
fund.    Ibid. 

Winding-up :  unsuccessful  litigation.  See  Com- 
pany—Winding-up,  15, 16. 

Recovery. 

Payment  out  of  fund  in  Court :  equitable  execu- 
tion by  appointment  of  receiver.  See  Be- 
cetveb,  2. 

Sequestration  for  non-payment  of  costs.  See 
Practice— Sequestration,  1. 

Stay  of  proceedings  until  payment  of  costs.  See 
Practice — Staying  Proceedings,  3. 

Stay  of  proceedings :  two  actions  by  same  plain- 
tiff and  title  substantially  same.  See  Practice 
— Stay  of  Proceedings,  12. 

Stay  of  proceedings  in  second  action  until  pay- 
ment of  costs  in  prior  action.    See  Practice 
—Next  Friend,  2. 

Security  for  Costs. 

Appeal. 

1. — New  question:  appeal  raising]  —  The 
Court  of  Appeal  will  not  refuse  to  require  secu- 
rity for  costs  to  be  given  because  the  case  in- 
volves a  question  which  has  not  been  previously 
raised  in  a  Court  of  appeal.  Farter  v.  Lacy, 
Hartland  <&  Co.  (App.),  54  Law  J.  Bep.  Chanc. 
808  ;  Law  Bep.  28  Ch.  D.  482. 

Bourke  v.  The  White  Moss  Colliery  Company 
(46  Law  J.  Bep.  C.P.  283 ;  Law  Bep  1  OP.  D. 
556)  explained.    Ibid. 

2.-  Non-compliance  with  order:  dismissal] 
— Where  an  appellant  has  been  ordered  to  give 
security  for  costs,  and  a  reasonable  period  has 
elapsed  without  the  security  having  been  given, 
the  Court  will,  unless  there  are  extenuating  cir- 
cumstances, make  an  order  for  the  immediate 
dismissal  of  the  appeal.  The  Washburn  and 
Mom  Manufacturing  Company  v.  Patterson 
(App.),  54  Law  J.  Rep.  Chanc.  643 ;  Law  Bep. 
29  Ch.  D.  48. 
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As  a  rule,  an  unexplained  delay  of  three 
months  in  the  giving  of  the  security  will  be 
considered  sufficient  to  justify  the  immediate 
dismissal  of  the  appeal.  If  there  be  circum- 
stances to  explain  the  delay,  the  Court  will  con- 
sider them,  and,  if  it  thinks  fit,  will  grant  a 
limited  extension  of  time  (which  will  be  fixed 
by  the  Court  itself) ;  and  then,  if  default  is 
made,  the  appeal  will  stand  dismissed  without 
any  further  application.    Ibid. 

3. — Poverty  of  appellant:  order  LVIIL  rule 
15] — The  mere  poverty  of  an  appellant,  without 
any  other  circumstance,  is  sufficient  ground  for 
requiring  security  for  the  costs  of  the  appeal  to 
be  given  under  Order  LVIIL  rule  15.  Harlock 
v.  Ashberry  (App.),  51  Law  J.  Rep.  Chanc.  96 ; 
Law  Bep.  19  Ch.  D.  84. 

4. — Time  for  application] — As  a  general  rule 
an  application  for  security  for  costs  of  an  appeal 
must  be  made  within  a  reasonable  time,  and  if 
made  after  the  appeal  is  in  the  paper  will  be  too 
late.  In  re  The  India,  Kingston,  and  Sand- 
hurst Mining  Company  (Lim.)  (App.),  52  Law  J. 
Bep.  Chanc.  31 ;  Law  Bep.  22  Ch.  D.  83. 

A  motion  for  security  for  the  costs  of  an  inter- 
locutory appeal  (the  appellant  being  out  of  the 
jurisdiction)  and  the  appeal  itself  came  into  the 
paper  the  same  day.  It  appeared  that  the  hear- 
ing of  the  motion  for  security  had  been  delayed 
in  consequence  of  the  Court  not  having  sat  to 
hear  such  applications  :—  Held,  that  under  the 
circumstances  the  application  must  be  granted. 
Ibid. 

Insolvent  party. 

5. — Bankruptcy  notice :  non-compliance:  in- 
ference of  insolvency] — Where  a  plaintiff  in  an 
action  had  been  served  with  a  bankruptcy  notice 
by  the  defendant,  with  the  terms  of  which  he 
had  not  complied,  the  Court  inferred,  in  ab- 
sence of  evidence  to  the  contrary,  that  he  was 
insolvent,  and  directed  him  to  give  security  for 
the  costs  of  an  appeal.  Nixon  v.  Sheldan  (App), 
53  Law  J.  Bep.  Chanc.  624. 

6. — Trustee  in  bankruptcy :  suing  in  official 
name  :  former  insolvency  of  trustee] — Where  the 
trustee  of  a  bankrupt  brought  an  action  in  his 
official  name  of  the  trustee  of  the  bankrupt,  and 
there  was  no  evidence  that  the  trustee  was  in 
insolvent  circumstances,  the  Court  refused  to 
require  him  to  give  security  merely  because  he 
was  suing  in  his  official  name.  The  trustee  of 
A.  G. Pooley  (a  bankrupt)  v.  Sir  C.  Whetham and 
others  (No.  2)  (App.),  54  Law  J.  Bep.  Chanc.  182  ; 
Law  Bep.  28  Ch.  D.  38. 

The  insolvency  of  the  plaintiff  not  being  es- 
tablished, the  Court  expressed  no  opinion  whether 
the  decision  in  Denston  v.  Ashton  (88  Law  J. 
Bep.  Q.B.  254  ;  Law  Bep.  4  Q.B.  590)  was  right 
or  wrong.    Ibid. 

Decision  of  Pearson,  J.  (53  Law  J.  Bep.  Chanc. 
10)  affirmed.    Ibid. 

7- — Visible  means  :  remitted  action :  30  d  31 
Vict.  c.  142,  s.  10]— A  plaintiff  who  has  no  such 
means  of  paying  the  costs  of  an  action  as  can 
fairly  be  ascertained  by  a  reasonable  person  in 


the  position  of  the  defendant,  has  no  "  visible 
means  "  within  the  meaning  of  section  10  of  the 
County  Courts  Aot,  1867.  Lea  v.  Parker  (App.), 
54  Law  J.  Bep.  Q.B.  38;  Law  Bep.  13  Q.B. 
D.  835. 

The  jurisdiction  of  the  Judge  to  make  an 
order  under  section  10  only  arises  when  an 
affidavit  has  been  made  by  the  defendant ;  and 
the  Judge,  in  exercising  his  discretion  as  to 
whether  he  will  make  an  order  or  no,  must 
satisfy  himself  whether  the  plaintiff  has  any 
means  of  paying  the  costs  of  the  action,  and 
not  merely  whether  he  has  any  "visible  means." 
Ibid. 

Counsel  v.  Qarvie  (Ir.  Bep.  5  C.  L.  74)  com- 
mented on.    Ibid. 

Interpleader  proceedings. 
See  Interpleader,  6. 

Married  woman. 

8. — Married  woman  suing  without  husband] 
— A  married  woman  who  has  obtained  leave  to 
sue  without  her  husband  under  Order  XVI.  rule 
8,  and  has  separate  property  available  for  costs 
in  the  event  of  judgment  being  obtained  against 
her,  will  not  be  required  to  give  security  for 
costs.  Brown  v.  North  (App.),  51  Law  J.  Bep. 
Q.B.  365 ;  Law  Bep.  9  Q.B.  D.  52. 

9.— A  married  woman  may  now,  under  the 
Married  Women's  Property  Act,  section  1,  sub- 
section 2,  sue  as  2k  feme  sole ;  and  consequently  a 
married  woman,  suing  without  her  husband  or  a 
next  friend,  cannot  be  required,  even  though  she 
may  have  no  separate  estate,  to  give  security  for 
the  costs  of  the  action.  In  re  Isaac ;  Jacob  v. 
Isaac  (App.),  54  Law  J.  Bep.  Chanc.  1137 ;  Law 
Bep.  30  Ch.  D.  418. 

And  see  Probate — Practice,  8. 

Party  out  of  jurisdiction. 

10. — Counter-claim:  cross-action] — When  a 
defendant  out  of  the  jurisdiction  sets  up  a 
counter-claim  which  amounts  to  an  independent 
action,  and  the  plaintiff  discontinues  the  action, 
the  defendant  may  be  ordered  to  give  security 
for  the  costs  of  the  counter-claim.  Syhes  v. 
SacerdoH  (App.),  54  Law  J.  Bep.  Q.B.  560 ;  Law 
Bep.  15  Q.B.  D.  423. 

11.— Foreigner:  co-plaintiff]  — In  an  action  in 
which  an  Englishman  and  a  foreigner  are  plain- 
tiffs the  defendant  cannot  require  the  foreigner 
to  give  security  for  costs.  D'Hormusjee  &  Co., 
and  Isaacs  &  Co.  v.  Grey,  52  Law  J.  Bep.  QJJ. 
191 ;  Law  Bep.  10  Q.B.  D.  13. 

12.— Temporary  residence  in  England] — Ap- 
plication was  made  by  the  defendants  that  the 
plaintiffs,  who  were  foreigners  resident  abroad, 
might  be  ordered  to  give  security  for  costs.  At 
the  time  when  the  application  was  heard  one  of 
the  plaintiffs  had  come  within  the  jurisdiction : 
— Held,  that  no  security  need  be  given.  Ebrard 
v.  Garsier  (App.),  64  Law  J.  Bep.  Chanc.  441 ; 
Law  Bep.  28  Ch.  D.  232. 
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Bedondo  v.  Chaytor  (48  Law  J.  Rep.  Q.B.  697 ; 
Law  Rep.  4  Q.B.  D.  453)  followed.    Ibid. 

Petitioner  in  divorce  action.     See  Divorce — 
Costs,  3. 

Time  for  application. 

13. — Company  plaintiff]— Under  Rules  of 
Court,  1875,  Order  LY.  rule  2,  the  Court  has  a 
judicial  discretion  to  direct  security  for  costs  to 
be  given  at  any  time :—  Held,  therefore,  that  in 
a  proper  case  the  Court  will  order  security  for 
costs  to  be  given  on  an  application  made  by  a 
defendant  even  after  notice  of  trial.  The  Lydney 
and  Wigpool  Iron  Ore  Company  (Lim.)  v.  Bird,  52 
Law  J.  Rep.  Chanc.  640 ;  Law  Rep.  23  Ch.  D.  358. 

Appeal,  in  case  of.    See  No.  4  supra. 

Winding-up  of  company,  in.     See  Company — 
Winding-up,  18. 

Set-off. 

Solicitor's] — Where  a  person,  at  the  time 
of  an  order  being  made  for  the  payment  of 
his  costs  by  trustees  on  a  petition  in  the  matter 
of  a  trust,  is  indebted  to  the  trust  estate,  al- 
though the  amount  is  not  then  ascertained,  he 
cannot  get  any  of  such  costs  until  he  has  paid 
the  amount  due  from  him  to  the  trust,  and  the 
trustees,  therefore,  can  set  off  the  costs  payable 
by  them  against  the  amount  due  from  him. 
His  solicitor  cannot  be  in  a  better  position  than 
he  is  himself.  InreHarrald ;  Wilde  v.  Walford 
(App.),  53  Law  J.  Rep.  Chanc.  505. 

Secus,  as  to  the  costs  of  the  trustees  incurred 
in  recovering  such  amount.    Ibid. 

Decision  of  Fry,  J.  (52  Law  J.  Rep.  Chanc. 
435),  reversed.  Ibid. 

Administration  action,  in.    See  Administration, 
10. 

Cross   actions:    solicitor's    lien:    Order   LXV. 
rule  14.    See  Solicitor,  4. 

Shorthand  Votes. 

1. — The  Court  will  in  its  discretion  order  the 
allowance  on  taxation  between  party  and  party 
of  the  expense  of  shorthand  notes  of  evidence  at 
the  trial  as  part  of  the  costs  of  a  rule  for  a  new 
trial,  when  such  notes  are  essentially  necessary 
for  the  disposal  of  the  motion  for  a  rule  for  a 
new  trial.  Watson  v.  The  Great  Western  Bail- 
way  Company,  50  Law  J.  Rep.  Q.B.  302 ;  Law 
Rep.  6  Q.B.  D.  163. 

2. — An  injunction  was  granted  with  costs. 
The  Court  refused  to  make  an  order  allowing 
the  costs  of  shorthand  notes  of  the  evidence 
taken  by  the  plaintiffs.  Mostyn  v.  Lancas- 
ter; Taylor  v.  Mostyn  (App.),  51  Law  J.  Rep. 
Chanc.  696. 

8. — It  is  the  duty  of  a  solicitor,  who  in  the 
course  of  an  action  is  about  to  incur  unusual 
expenses — such  as  the  costs  of  shorthand  notes 
of  evidence  given  at  a  reference — to  point  out  to 
his  client  that  the  additional  expenses  so  in- 
curred will  not  be  allowed  to  him,  even  if  suc- 


cessful in  the  action,  on  taxation  between  party 
and  party;  and,  in  default  of  so  doing,  the 
solicitor  will  not  be  entitled  to  charge  the  costs 
so  incurred  on  taxation  between  solicitor  and 
client.  In  re  Blyth  and  Fanshawe  (App.),  52 
Law  J.  Rep.  Q.B.  186 ;  Law  Rep.  10  Q.B.  D.  207. 

In  re  Smith  (13  Mee.  &  W.  477 ;  2  Dowl.  <fe  L. 
379)  followed.    Ibid. 

Per  Lindley,  L.J. — Although  a  Master  has  a 
discretion  on  taxation  of  costs  as  between  party 
and  party,  and  the  same  discretion  on  taxation 
as  between  solicitor  and  client,  it  by  no  means 
follows  that  what  is  reasonable  in  the  former 
case  is  also  reasonable  in  the  latter.    Ibid. 

4. — The  Court  of  Appeal  will  not  allow  the 
costs  of  shorthand  notes  of  evidence  taken  in  the 
Court  below  unless  they  are  used  on  the  appeal. 
Ex  parte  Webster;  in  re  Morris  (App.),  52  Law 
J.  Rep.  Chanc.  375 ;  Law  Rep.  22  Ch.  D.  136. 

5. — Under  the  common  order  of  the  Court  of 
Appeal  giving  the  costs  of  the  appeal  and  of  the 
shorthand-writer's  notes  of  the  evidence  and  of 
the  judgment  in  the  Court  below,  the  solicitor  of 
the  successful  party,  when  the  shorthand  notes 
have  been  printed  in  the  first  instance,  is  en- 
titled on  taxation  of  the  costs  to  be  allowed,  in 
addition  to  the  printer's  bill,  3d.  per  folio  for 
one  printed  copy  of  the  shorthand  notes  of  the 
evidence  supplied  to  each  of  his  counsel  on  the 
appeal,  and  3d.  per  folio  for  one  printed  copy  of 
the  shorthand  notes  of  the  judgment  supplied 
for  the  use  of  each  Judge  of  the  Court  of  Appeal. 
The  Singer  Manufacturing  Company  v.  Loog 
(App.),  52  Law  J.  Rep.  Chanc.  288 ;  Law  Rep. 

18  Ch.  D.  395. 

6.— Costs  of  shorthand- writer 's  notes  of  evi- 
dence will  not  be  allowed  on  taxation  unless  a 
direction  to  that  effect  has  been  inserted  in  the 
order:  for  which  special  application  must  be 
made  at  the  hearing.  Such  a  direction  will 
only  be  inserted  in  exceptional  cases,  the  Judge's 
notes,  supplemented  by  those  of  counsel,  being 
in  general  a  sufficient  record  of  the  evidence. 
Earl  De  la   Warr  v.  Miles  (App.),  Law  Rep. 

19  Ch.  D.  80. 

Statutory. 

Double  costs :  8  &  9  Vict.  c.  100.  s.  105]  — 
Order  LXV.  rule  1  does  not  apply  to  costs  which 
are  given  by  a  statute  as  a  matter  of  right. 
Hasker  v.  Wood  (App.),  54  Law  J.  Rep.  QJB.  419. 

In  an  action  brought  for  anything  done  in 
pursuance  of  8  &  9  Vict.  o.  100,  a  successful 
defendant  is  entitled  to  double  costs  as  a  matter 
of  right.    Ibid. 

Taxation. 

Action  for. 

Action  for  taxation  by  cestui  que  trust  against 
solicitors  of  trustees  held  not  maintainable. 
See  Solicitor,  20. 

Admissions. 

1. — Admissions  between  co-defendants  under 
Order  XXXII.  rule  2,  Rules  of  Court,  1883,  cannot 
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be  used  as  evidence  against  the  plaintiff,  and  the 
costs  occasioned  by  those  admissions  cannot  be 
included  in  an  order  for  the  taxation  of  the 
general  costs  of  the  action.  Dodds  v.  Tuke,  53 
Law  J.  Rep.  Chano.  598 ;  Law  Rep.  25  Ch.  D.  617. 

After  payment. 

2. — Lands  clauses  act]  —  Costs  cannot  be 
taxed  under  section  83  of  the  Lands  Clauses 
Consolidation  Act,  1845,  after  payment.  In  re 
The  South-Eastern  Railway  Company;  ex  parte 
SomerviUe,  52  Law  J.  Rep.  Chanc.  438;  Law 
Rep.  23  Ch.  D.  167. 

8.  —  Special  circumstances :  conveyancing : 
no  abstract  of  title] — In  December,  1882,  a  lessee 
exercised  his  option  of  purchasing  the  heredita- 
ments demised  to  him,  and,  having  given  notice 
that  he  required  no  abstract  of  title,  sent  his 
draft  conveyances  to  the  vendor's  solicitors  on 
the  29th  of  December,  1882.  These  conveyances 
were  perused  after  the  1st  of  January,  1883,  the 
day  on  which  the  General  Order  under  the  Soli- 
citors' Remuneration  Act,  1881,  came  into  opera- 
tion. The  sale  was  to  be  completed  on  the  25th 
of  March,  1883,  and  the  purchaser  was  to  pay 
the  vendor's  costs.  At  the  purchaser's  request, 
however,  it  was  arranged  that  the  matter  should 
be  completed  as  soon  as  the  deeds  were  ready ; 
but  when  everything  was  ready  the  vendor's  soli- 
citors declined  to  complete  unless  their  oosts 
were  paid  at  the  same  time.  Their  bill  was 
based  on  the  General  Order ;  and,  including  the 
percentage  of  80s.  per  100  J.  "  for  deducing  title, 
perusing  and  completing,  including  preparation 
of  contract,"  amounted  to  501.  10s.  The  only 
business  they  had  done  was  to  peruse  convey- 
ance and  attend  completion.  The  purchaser 
paid  his  bill  under  protest,  and  obtained  comple- 
tion on  the  16th  of  February.  Bacon,  V.C.,  after- 
wards ordered  taxation  of  the  bill  upon  the  old 
scale.  But  on  appeal, — Held,  that  there  were 
no  special  circumstances  (under  section  41  of 
the  Solicitors  Aot,  1843)  entitling  the  purchaser 
to  tax  a  bill  already  paid.  In  re  Lacey  <&  Sons 
(App.),  53  Law  J.  Rep.  Chanc.  287 ;  Law  Rep. 
25  Ch.  D.  301. 

Semble,  that  if  the  bill  could  have  been  taxed 
the  percentage  charged  would  have  been  disal- 
lowed, as  the  business  done  fell  under  section  2 
(c)  and  schedule  2  of  the  General  Order  under 
the  Solicitors'  Remuneration  Act,  1881.    Ibid. 

4.— Special  circumstances:  foreclosure  action: 
payment  of  sum  to  satisfy  principal,  interest,  and 
costs] — A  foreclosure  judgment  having  been  ob- 
tained, the  defendants,  to  avoid  bringing  in  ac- 
counts, and  to  put  an  end  to  the  action,  paid  to 
the  plaintiff's  solicitor  the  amount  he  asked  for 
principal,  interest,  and  costs,  a  certain  portion  of 
the  amount  being  stated  to  represent  the  costs 
of  the  action.  Afterwards,  Kay,  J.,  on  the  ap- 
plication of  the  defendants,  ordered  delivery  and 
taxation  of  the  solicitor's  bill.  But,  on  appeal, 
the  Court  (Cotton,  L.J.,  Lindley,  L.J.,  and  Fry, 
L.J.)  doubted  whether  there  had  been  any  pay- 
ments of  a  solicitor's  bill  within  section  38  of 


the  Solicitors  Act,  1843 ;  and  held  that,  if  the 
transaction  had  amounted  to  payment  of  the 
solicitor's  bill,  there  were  no  special  circum- 
stances (under  Bection  41  of  the  Aot)  entitling 
the  defendants  to  tax  a  bill  already  paid.  In  re 
Griffith,  Jones  db  Co,  (App.),  53  Law  J.  Rep 
Chanc.  303. 

5.  —  "  Special   circumstances  "]  —  Under 
mortgage  for  2,000Z.  the  mortgagees  were  pro 
ceeding  to  sell.    On  the  1st  of  September  S.,  th 
mortgagor's  solicitor,  wrote  to  B.,  the  mortgagee' 
solicitor,  informing  him  that  he  had  found 
transferee,  and  proposing  to  complete  the  trans- 
fer on  the  3rd.    B.  wrote  back  proposing  the 
10th  for  completion,  and  afterwards  postponed 
the  appointment  to  the  13th.    His  bill  of  costs, 
which  amounted  with  surveyor's  charges  to  more 
than  4502.,  was  received  by  S.  on  the  9th.    On 
that  day  S.  wrote  to  B.,  saying  that  the  bill  of 
costs  appeared  excessive,  and  would  require  to 
be  carefully  gone  into,  but  did  not  propose  to 
postpone  the  completion.    On  the  12th  S.  took 
with  him  a  written  protest  against  the  bill,  and 
had  two  interviews  with  B.,  at  which  arrange- 
ments were  made  for  completion.    S.  did  not 
mention  the  subjeot  of  costs  at  either  interview, 
but  deposed  that  he  had  intended  to  do  so  at  a 
third  appointment  on  the  same  day,  which  B. 
did  not  keep.    On  the  13th  the  parties  met,  the 
transfer  was  completed,  and  the  bill  of  costs 
paid,  B.  refusing  to  part  with  the  deeds  unless  it 
was  paid.    S.  delivered  his  written  protest,  and 
it  appeared  that  B.  expressed  willingness  to  re- 
consider his  bill  if  any  item  were  shewn  to  be 
erroneous,  but  said  nothing  to  the  effect  that  it 
was  to  be  treated  as  open  to  taxation.  The  mort- 
gagor applied  for  taxation,  alleging  pressure  and 
overcharge,  but  not  referring  to  any  specific  items 
of  overcharge,  and  Bacon,  V.C.,  made  an  order 
for  taxation.    Upon  appeal, — Held,  by  Cotton, 
L.J.,  and  Fry,  L.J.  (dissentients  Bowen,  L.J.), 
that  the  order  for  taxation  must  be  discharged, 
for  that  as  the  shortness  of  the  interval  between 
the  delivery  of  the  bill  and  the  time  fixed  for 
completion  did  not  arise  from  any  act  of  the 
mortgagee's  solicitor,  but  was  owing  only  to  the 
desire  of  the  mortgagor  for  speedy  completion, 
there  was  no  pressure  such  as  to  justify  taxation, 
though  if  the  mortgagee  had  been  pressing  for 
an  early  settlement  the  case  might  have  been 
otherwise.    Held,  by  Bowen,  L.J.,  that  the  Soli- 
citors Act,  1843,  s.  41,  authorises  taxation  after 
payment  where  there  are  special  circumstances 
which,  in  the  opinion  of  the  Judge,  require  the 
same ;  that  there  is  no  inflexible  rule  that  the 
special  circumstances  must  be  pressure  with 
overcharge,  or  overcharge  so  gross  as  to  amount 
to  fraud ;  that  in  the  present  case,  as  the  parties 
did  not  at  completion  treat  the  bill  as  finally 
settled,  and  B.  had  taken  advantage  of  the  in- 
convenience which  a  postponement  of  the  settle- 
ment would  have  occasioned  to  the  mortgagor, 
there  were  special  circumstances  justifying  taxa- 
tion ;  and  that  where  a  bill  is  so  large  as  to  be 
redolent  of  overcharge  it  is  not  necessary  that 
specific  items  of  overcharge  should  be  pointed 
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oat.  Held,  by  Fry,  L.J.,  that  though  the  bill 
appeared  excessive,  the  Court  could  not  treat 
overcharge  as  shewn,  unless  specific  items  on 
which  it  could  exercise  its  judgment  were  pointed 
out.    In  re  Boycott,  Law  Rep.  29  Ch.  D.  571. 

6. — Unsigned  bill] — The  provisions  of  6  &  7 
Vict.  c.  73.  8.  41,  which  provide  that  "  the  pay- 
ment of  any  such  bill  as  aforesaid  "  is  not  to 
preclude  the  referring  of  the  bill  for  taxation, 
provided  that  the  application  for  such  referenoe 
be  made  within  twelve  calendar  months  after 
payment,  do  not  refer  only  to  bills  of  costs  duly 
signed,  but  to  all  bills  of  costs  mentioned  in  the 
Act,  and  therefore  an  unsigned  bill  which  has 
been  paid  cannot  be  referred  for  taxation  more 
than  twelve  months  after  payment.  In  re  Sut- 
ton and  Elliott  (App.),  52  Law  J.  Bep.  Q.B.  752 ; 
Law  Rep.  11  QJB.  D.  377. 

Breach  of  promise  of  niarriage. 

7.— Verdict  for  202.]— Rule  12  of  Order  LXV., 
providing  that  where  in  actions  founded  on  con- 
tract brought  in  the  High  Court  a  plaintiff  re- 
covers a  sum  between  201.  and  501.  he  shall  be 
entitled  to  costs  on  the  County  Court  scale  only, 
does  not  apply  to  an  action  for  breach  of  promise 
of  marriage,  inasmuch  as  it  could  not  have  been 
commenced  in  the  County  Court.  Saywood  v. 
Cross,  54  Law  J.  Rep.  Q.B.  17 ;  Law  Rep.  14 
Q.B.  D.  53. 

Copies. 

8. — A  mortgagee  or  transferee  of  a  mortgage, 
who  is  being  paid  off,  has  a  right,  until  the 
transaction  is  completed,  to  keep  one  fair  copy 
of  the  draft  deed  of  reconveyance  or  transfer 
only,  and  to  charge  the  mortgagor  for  making  it ; 
but  on  payment  off  he  is  bound  to  hand  over 
that  and  all  other  copies  of  documents  relating 
to  the  property  to  the  mortgagor.  In  re  Wade 
A  Thomas  (solicitors),  50  Law  J.  Rep.  Chanc. 
601 ;  Law  Rep.  17  Ch.  D.  348. 

9. — Upon  taxation  of  the  costs  of  an  interlo- 
cutory application,  the  Taxing  Master  disallowed 
the  costs  of  copies  of  pleadings  which  were  ad- 
mittedly necessary  for  that  application,  on  the 
ground  that  by  a  general  rule  laid  down  in  the 
office  the  costs  of  pleadings  were  only  allowed 
on  the  hearing: — Held,  that  the  general  rule 
was  wrong,  and  that  it  is  the  duty  of  the  Taxing 
Master,  in  each  particular  case,  to  consider  what 
is  necessary  or  proper  for  the  attainment  of  jus- 
tice. Warner  v.  Mosses  (App.),  51  Law  J.  Rep. 
Chanc.  86 ;  Law  Rep.  19  Ch.  D.  72. 

Prints  of  record  in  another  action.    See  Ar>- 

lOBALTY — Costs,  12. 

Costs  of  taxation.. 

10. — Semble,  that  if  on  a  party  and  party 
taxation,  where  the  party  taking  the  taxation 
pays  the  costs,  the  solicitor  whose  bill  is  under 
taxation  delivers  an  extortionate  bill  with  the 
view  of  increasing  the  costs  of  taxation,  the 
Taxing  Master  has  a  discretion  and  can  report 


the  circumstances  specially,  and  the  Court  has 
authority  in  such  a  case  not  only  to  deprive  the 
solicitor  of  his  costs,  but  also  to  make  him  pay 
the  costs  of  taxation.  In  re  Grundy,  Kershaw 
&  Co.,  50  Law  J.  Rep.  Chanc.  467 ;  Law  Rep. 
17  Ch.  D.  108. 

11. — A  solicitor  sent  in  a  bill  of  costs,  the 
items  in  which  amounted  to  831.,  and  under  it 
he  wrote  "  say  782."  The  bill  was  taxed  at  662. : 
— Held  (reversing  the  decision  of  Chitty,  J.,  63 
Law  J.  Rep.  Chanc.  927 ;  Law  Rep.  27  Ch.  D.  485), 
that  the  bill  delivered,  which  is  the  bill  which  the 
statute  requires  to  be  taxed,  must  be  the  bill  for 
the  various  items,  that  is,  for  832.,  and  that  more 
than  one  sixth  having  been  taxed  off  that  sum, 
the  solicitor  must  pay  the  costs  of  the  taxation. 
In  re  Carthew ;  In  re  Paull  (App.),  54  Law  J. 
Rep.  Chanc.  134 ;  Law  Rep.  27  Ch.  D.  485. 

A  solicitor  delivered  a  bill  for  costs  and  dis- 
bursements amounting  to  3612.  19s.  2d.,  stating 
at  the  foot  of  the  bill  that  he  only  claimed  pay- 
ment of  3202.  165.  Gd.,  which  latter  sum  the 
client,  after  some  objection,  paid.  The  client 
subsequently  applied  under  section  41  of  the  Act, 
and  obtained  taxation  of  the  bill,  which  was  re- 
duced to  2802. 15s.  6d.  The  Taxing  Master  treated 
it  as  a  taxation  of  a  bill  for  3612. 19s.  2d. ;  but, 
although  the  amount  taxed  off  was  more  than 
one  sixth,  charged  the  client  the  costs  of  taxa- 
tion, and  certified  specially  under  the  proviso  in 
section  37  his  reasons  for  so  doing,  being  that  it 
was  less  than  one  sixth  of  the  amount  claimed  : 
— Held  (affirming  Pearson,  J.,  53  Law  J.  Rep. 
Chanc.  871;  Law  Rep.  27  Ch.  D.  485),  that 
though  the  special  certificate  of  the  Taxing 
Master  gave  the  Court  a  discretion  as  to  the  costs 
of  taxation,  that  discretion  had  been  rightly 
exercised  in  charging  the  solicitor  the  costs  of 
taxation— the  deduction  of  402.  from  the  smaller 
amount  being  no  inconsiderable  deduction.  Ibid. 

Counsel* 

12. — Employment  of  counsel  at  chambers] — 
Rule  14  of  the  Special  Allowances  as  to  Costs  of 
the  Additional  Rules  of  Court,  1875,  which  pro- 
vides that  "  as  to  counsel  attending  at  Judge's 
chambers  no  costs  thereof  shall  in  any  case  be 
allowed  unless  the  Judge  certifies  it  to  be  a  pro- 
per case  for  counsel  to  attend,"  applies  to  taxa- 
tion of  costs  between  solicitor  and  client,  as  well 
as  between  party  and  party:— So  held,  by  the 
Court  of  Appeal,  affirming  the  judgment  of  the 
Queen's  Bench  Division  (51  Law  J.  Rep.  Q.B. 
337 ;  Law  Rep.  9  Q.B.  D.  254).  In  re  Chapman 
(App.),  52  Law  J.  Rep.  QJB.  75 ;  Law  Rep.  10 
Q.B.D.  54. 

18. — Fees  :  refreshers]— When  the  trial  of  an 
action  commences  on  one  day  and  is  concluded 
on  the  next  day,  refreshers  to  counsel  will  not 
be  allowed  unless  the  trial  occupied  in  the  whole 
more  than  one  day's  sittings — that  is,  six  hours. 
The  Taxing  Master's  decision  as  to  the  amount 
of  counsel's  fees  will  not  be  interfered  with 
unless  a  gross  mistake  is  made.  Brown  v. 
Sewell  (App.),  Law  Rep.  16  Ch.  D.  517. 
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14. — Third  counsel] — Where  a  solicitor  re- 
tains a  third  counsel  on  the  argument  of  an 
appeal  with  the  client's  sanction,  but  without 
warning  him  that  the  costs  will  probably  be  dis- 
allowed on  taxation  if  he  be  successful,  the 
solicitor  cannot  recover  the  counsel's  fee.  In  re 
Broad  and  Broad  (App.),  54  Law  J.  Rep.  Q.B. 
573 ;  Law  Rep.  15  QJB.  D.  252. 

Three  counsel.    See  Admiralty— Costs,  12. 

District  registry. 

16. — Administration  action :  "  taxing  officer  "  : 
district  registrar] — In  rules  11  and  12  of  the 
Supreme  Court  Funds  Rules,  1884,  the  word 
"  taxing  officer  "  must  be  taken  in  connection 
with  Rules  of  the  Supreme  Court,  1883,  Order 
LXV.  rule  27,  sub-rule  43,  so  as  to  make  it 
equivalent  to  "district  registrar"  where  the 
Court  has  ordered  taxation  to  be  made  by  that 
officer.  In  re  J.  Wilson;  Wilson  v.  Alltree,  63 
Law  J.  Rep.  Chanc.  989 ;  Law  Rep.  27  Ch.  D.  242. 

Notwithstanding  the  wording  of  the  Rules  of 
the  Supreme  Court,  1883,  Order  XXXV.  rule  4, 
the  Court  will  not,  except  under  very  special 
circumstances,  direct  the  costs  of  administration 
actions,  though  commenced  and  prosecuted  in  a 
district  registry,  to  be  taxed  otherwise  than  by 
the  Taxing  Master  in  London.  Day  v.  Whittaker 
(46  Law  J.  Rep.  Chanc.  680 ;  Law  Rep.  6  Ch.  D. 
734)  followed  and  approved.    Ibid. 

But  the  Paymaster-General  is  bound  to  act  on 
the  district  registrar's  certificate  of  taxation 
where  the  Court  has,  in  the  exercise  of  its  dis- 
cretion, directed  taxation  in  the  district  re- 
gistry.   Ibid. 

Evidence. 

IB.— Affidavit  of  increase]— The  recitals  in  a 
judgment  in  the  Chancery  Division  were  held 
sufficient  evidence  for  the  purpose  of  taxation, 
without  an  affidavit  of  increase.  Smith  v.  Day, 
50  Law  J.  Rep.  Chanc.  333 ;  Law  Rep.  16  Ch. 
D.  726. 

Exhibits. 
17.— "Perusal"]— Order  made,  on  further 
consideration,  that  the  Taxing  Master  should  be 
at  liberty  to  allow  a  special  charge  for  the  perusal 
of  exhibits  to  affidavits,  the  amount  thereof  (if 
any)  to  be  in  his  discretion.  In  re  De  Rosay ; 
Bymer  v.  De  Rosay,  53  Law  J.  Rep.  Chanc. 
448 ;  Law  Rep.  24  Ch.  D.  684. 

Inspection  of  documents. 

18. — As  between  party  and  party,  no  costs 
can  be  allowed  in  respect  of  notices  to  inspect 
documents,  or  of  attendance  for  the  purpose  of 
inspecting  documents,  at  the  office  of  the  solici- 
tor to  whose  client  the  documents  belong.  The 
discretion  given  to  the  Taxing  Master  by  Order 
LXV.  rule  27  (17)— repeated  from  Rules  of 
Supreme  Court,  1875  (Costs),  schedule,  rule  15 
— only  applies  to  taxation  of  costs  as  between 
solicitor  and  client.  Wicksteed  v.  Biggs,  54 
Law  J.  Rep.  Chanc.  967. 

Brown  v.  Sewell  (Law  Rep.  16  Ch.  D.  517 ; 
No.  28  infra)  explained.    Ibid. 


Journeys. 

19. — The  costs  of  a  country  solicitor's 
journeys  to  London  for  the  purpose  of  an  action 
ought  not  to  be  allowed  simply  on  the  principle 
that  he  would  probably  be  better  acquainted 
with  the  subject-matter  of  the  litigation  than 
his  London  agent,  though  they  will  be  allowed 
where  the  journeys  are  made  with  the  express 
authority  of  the  client.  In  re  Storer,  53  Law  J. 
Rep.  Chanc.  872 ;  Law  Rep.  26  Ch.  D.  189. 

In  re  Foster  (48  Law  J.  Rep.  Bankr.  32 ;  Law 
Rep.  8  Ch.  D.  598)  not  approved.    Ibid. 

Married  woman, 

20. — M.,  a  married  woman,  by  her  next  friend, 
applied  to  tax  the  bill  of  costs  of  her  solicitor 
incurred  in  a  suit  relating  to  her  separate  estate. 
After  the  Taxing  Master's  certificate  had  been 
filed,  an  order  was  made,  on  the  application  of 
the  solicitor,  directing  an  enquiry  of  what  M.'s 
separate  estate  consisted  at  the  date  of  the  filing 
of  the  certificate  capable  of  being  reached  by  the 
judgment  and  execution  of  the  Court,  and  ap- 
pointing a  person  to  receive  it  until  the  amount 
found  due  on  taxation  was  paid : — Held,  that 
this  order  was  proper,  and  that  it  was  not  neces- 
sary to  take  separate  proceedings  by  action  to 
enforce  the  demand  against  the  separate  estate. 
In  re  Peace  A  Waller  (App.),  Law  Rep.  24  Ch.  D. 
405. 

Motion. 

21.  —  Abandoned  motion ;  unfinished  affi- 
davits or  pleadings] — Upon  taxation  of  the  costs 
of  a  motion  where  a  notice  of  withdrawal  is 
given,  the  Taxing  Masters  will  allow  the  costs  of 
all  work  in  preparing,  briefing,  or  otherwise, 
relating  to  affidavits  or  pleadings,  reasonably 
and  properly  and  not  prematurely  done,  down 
to  the  time  of  the  giving  of  the  notice  which 
stops  the  work;  but  the  Taxing  Masters  will 
have  regard  to  the  circumstances  of  each  case, 
and  will  decide  whether  the  work  was  reasonable 
and  proper,  and  whether  the  time  for  doing  the 
same  had  arrived.  The  same  principles  will  be 
applied  in  taxing  costs  on  a  discontinuance  of 
an  action,  and  the  practice  in  that  respect  has 
not  been  altered  since  the  Judicature  Acts, 
Harrison  v.  Leutner,  50  Law  J.  Rep.  Chanc. 
264  ;  Law  Rep.  16  Ch.  D.  559. 

22. — Costs  of  correspondence  before  motion  : 
costs  of  motion  or  costs  of  action]  — On  the  hear- 
ing of  an  opposed  motion  for  the  transfer  of  an 
action  from  one  Judge  of  the  Chancery  Division 
to  another,  the  Lord  Chancellor  made  an  order 
directing  the  transfer  and  that  the  respondent 
should  pay  the  costs  of  the  motion.  Before  the 
notice  of  motion  was  given,  the  moving  party 
wrote  to  the  respondent  asking  whether  he 
would  consent  to  the  transfer,  which  he  refused 
to  do.  In  taxing  the  costs  under  the  order  of 
the  Lord  Chancellor,  the  Taxing  Master  dis- 
allowed the  costs  of  this  correspondence.  On 
summons  to  review  the  taxation, — Held,  that 
the  Taxing  Master  was  right.  Norton  v.  Fen- 
wick,  64  Law  J.  Rep.  Chanc.  632. 
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Negligence  or  mistake. 

28.—- Jurisdiction  of  taxing  master]— The 
Taxing  Master  in  taxing  the  costs  of  an  action 
has  jurisdiction  to  disallow  the  costs  of  pro- 
ceedings which  were  rendered  necessary  only  by 
the  negligence  or  mistake  of  the  solicitor  charg- 
ing such  costs.  In  re  Massey  &  Carey \  solici- 
tors (App.),  53  Law  J.  Eep.  Chanc.  705 ;  Law 
Rep.  26  Ch.  D.  459. 

Order  to  tax. 

24. — Agency  charges :  country  solicitor  and 
London  agent :   successive  bills  of  costs  in  the 
same  administration  action] — N.  &  Co.,  London 
solicitors,  acted  as  the  town  agents  for  C,  a 
country  solicitor,  from  1877  down  to  1884.    At 
the  end  of  each  year,  N.  &  Co.  sent  to  C.  sepa- 
rate bills  of  costs  for  all  the  matters  of  business 
transacted  for  him  during  the  year;  and  also 
a  cash  account,  shewing  on  the  one  side  all 
moneys  received  from  him  or  on  his  account 
during  the  year,  and  on  the  other  side  all  pay- 
ments made  by  them  on  his  account  during  the 
year,  and  the  amount  of  their  "  agency  charges 
to  date  "  in  respect  of  each  matter.    Each  subse- 
quent cash   account   began  with   the  balance 
found  due  from  C.  to  N.  A  Co.  on  the  previous 
account.    In  one  administration  action — Rhodes 
v.  Jenkins,  which  was  still  uncompleted — suc- 
cessive bills  of  costs  had  been  delivered  during 
each  year  of  the  agency,  the  last  of  the  series 
being  delivered  within  twelve  months.     On  an 
application  by  C.  to  tax  all  the  bills,— Held, 
that  C,  by  the  payments  made  by   him  on 
account  of  the  balances  so  found  due  from  him 
on  the  cash  accounts,  had  practically  admitted 
that  the  accounts  were  correct ;  and  that,  there- 
fore, the  bills  delivered  more  than  twelve  months 
ago  could  not  be  taxed.     Held,  also,  that  the 
successive  bills  of  costs  delivered  in  the  admini- 
stration action  must  be  treated  as  separate  bills, 
and  could  not  be  treated  as  distinct  bills  or  as 
one  continuous  bill  at  the  option  of  the  country 
solicitor,  and  that  the  last  bill  only  could  be 
taxed.    In  re  Nelson,  Son  &  Hastings  (App.),  54 
Law  J.  Rep.  Chanc.  998 ;  Law  Rep.  30  Ch.  D.  1. 

25. — Common  order  to  tax] — A  common  order 
to  tax  a  solicitor's  bill  should  not  be  made  where 
there  is  a  real  question  whether  the  relation  of 
solicitor  and  client  existed  at  the  time  when 
the  work  was  done  by  the  solicitor,  and  whether 
such  work  was  done  by  him  professionally  as 
solicitor.  Nor  does  the  Solicitors*  Remunera- 
tion Act,  1881,  s.  8,  make  any  difference  in  this 
respect.  In  re  Inderwick  (App.),  54  Law  J.  Rep. 
Chanc.  72. 

26.— Separate  bills  of  costs:  assignee]— A 
solicitor  who  had  two  unsettled  bills  of  costs 
against  a  client  assigned  one  bill.  The  assignee 
gave  notice  of  the  assignment  to  the  client, 
and  subsequently  applied  for  and  obtained  the 
common  order  to  tax  the  bill : — Held,  on  a  motion 
to  discharge  the  order,  that  an  order  to  tax  one 
bill  while  another  bill  was  unsettled  could  not  be 
obtained  on  petition  of  course,  but  must  be  the 


subject  of  a  special  application.  In  re  Ward, 
54  Law  J.  Rep.  Chanc.  508 ;  Law  Rep.  28  Ch. 
D.  719. 

Whether  an  assignee  of  a  bill  of  costs  can 
obtain  an  order  to  tax,  quaere.    Ibid. 

Pauper. 

27. — A  party  who  is  admitted  to  sue  or  de- 
fend as  a  pauper  is  entitled,  if  successful  after 
trial  with  a  jury,  no  special  order  having  been 
made  by  the  Court  or  Judge,  to  be  allowed  on 
taxation  such  costs  as  he  has  become  liable  to 
pay.  He  will  therefore  be  allowed  his  solicitor's 
costs  out  of  pocket,  but  not  counsel's  fees  or 
solicitor's  profits.  Carson  v.  Pickersgill  (App.), 
54  Law  J.  Rep.  Q.B.  484 ;  Law  Rep.  14  Q.B. 
D.  859. 

Decision  of  the  Queen's  Bench  Division  (54 
Law  J.  Rep.  QJB.  312)  affirmed.    Ibid. 

Production  of  documents. 

28. — When  an  order  is  made  in  an  action 
in  the  Chancery  Division  for  the  production  of 
documents  at  the  office  of  the  producing  party's 
solicitor,  that  party,  if  ultimately  successful  in 
the  action,  is  not  entitled,  as  between  party  and 
party,  to  his  solicitor's  costs  of  the  production, 
nor  to  his  own  costs  of  inspecting  the  documents 
of  the  other  party.  Brown  v.  SeweU  (App.), 
Law  Rep.  16  Ch.  D.  517. 

And  see  No.  18  supra. 

Profit  costs. 

29. — Executor :  direction  as  to  professional 
charges] — A  testatrix  by  her  will  appointed  her 
solicitor  (who  prepared  her  will)  one  of  her  two 
executors  and  trustees,  and,  stating  that  it  was 
her  desire  that  he  should  continue  to  act  as 
solicitor  in  relation  to  her  property  and  affairs, 
and  should  "make  the  usual  professional 
charges,"  expressly  directed  that  notwithstand- 
ing his  acceptance  of  the  office  of  trustee  and 
executor  he  should  be  entitled  to  make  the 
same  professional  charges,  and  to  receive  the 
same  pecuniary  emoluments  and  remuneration 
for  all  business  done  by  him,  and  all  attend- 
ances, time,  and  trouble  given  and  bestowed  by 
him  in  or  about  the  execution  of  the  trusts  and 
powers  of  the  will  and  the  management  and 
administration  of  the  trust  estate,  real  or  per- 
sonal, as  if  he,  not  being  himself  a  trustee  or 
executor,  were  employed  by  the  trustee  or 
executor.  Under  this  direction  the  solicitor- 
executor  delivered  bills  of  costs  which  included 
charges  for  all  business  done  by  him,  whether 
such  business  was  strictly  professional  or  could 
have  been  transacted  by  a  lay  executor  without 
the  assistance  of  a  solicitor: — Held,  that  all 
items  which  were  not  of  a  strictly  professional 
character  ought  to  be  disallowed.  In  re  Ames 
(No.  32  infra)  distinguished.  In  re  Chappie; 
Newton  v.  Chapman,  Law  Rep.  27  Ch.  D.  584. 

30.— Exercise  of  power  of  sale :  trust  money ; 
submission  to  pay]— A  mortgagee  being  a  solici- 
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tor  who  acts  for  himself  in  taking  a  transfer  of 
the  mortgage  and  in  selling  the  mortgaged  pro- 
perty under  a  power  of  sale,  is  entitled  to  charge 
profit  costs  against  the  mortgagor.  In  re 
Donaldson,  64  Law  J.  Bep.  Chanc.  151;  Law 
Rep.  27  Ch.  D.  544. 

The  fact  that  the  money  advanced  is  trust 
money,  and  that  the  solicitor  as  between  him- 
self and  his  cestuis  que  trust  might  not  be 
entitled  to  charge  profit  costs  for  his  services, 
does  not  enable  the  mortgagor  to  take  this 
objection  on  a  taxation  under  the  third-party 
clause,  6  A  7  Vict.  c.  73,  s.  38.    Ibid. 

Semble,  a  mortgagor  who  obtains  an  ex 
parte  order  for  taxation  of  the  mortgagees' 
solicitor's  bill,  and  submits  to  pay  what  shall 
be  found  due,  cannot  afterwards  object  to  the 
allowance  of  profit  costs.  Such  an  objection 
should  be  taken  by  applying  for  a  special  order 
in  the  first  instance.    Ibid. 

31. — Solicitor  acting  in  his  own  cause] — A 
solicitor  who  successfully  defends  an  action  in 
person  is  entitled,  upon  taxation,  to  the  same 
costs  as  if  he  had  conducted  the  action  as 
solicitor  for  some  other  person,  and  not  merely 
to  the  costs  to  which  a  person,  not  a  solicitor, 
suing  or  defending  in  person  would  be  entitled : 
subject  to  this  exception,  that  such  costs  are 
not  to  include  items  which  the  union  of  the  two 
characters  of  solicitor  and  party  renders  impos- 
sible or  unnecessary,  such  as  instructions  to  or 
from  himself  or  attendances  upon  himself.  The 
London  Scottish  Benefit  Society  v.  Chorley 
(App.),  53  Law  J.  Bep.  Q.B.  551 ;  Law  Bep.  13 
Q.B.  D.  872. 

Judgment  of  Divisional  Court  (53  Law  J.  Bep. 
Q.B.  272)  affirmed. 

32. — Trustee  of  will:  authority  by  testator 
to  charge  fen- non-professional  business] — Where  a 
testator  by  his  will  authorised  any  trustee  thereof 
who  might  be  a  solicitor  to  make  the  usual  pro- 
fessional, or  other  proper  and  reasonable,  charges 
for  all  business  done  and  time  expended  in  rela- 
tion to  the  trusts  of  the  will,  whether  such 
business  was  usually  within  the  business  of  a 
solicitor  or  not,  on  an  action  for  the  adminis- 
tration of  the  testator's  estate  an  order  was 
made  for  the  taxation  of  the  costs,  charges,  and 
expenses  of  the  trustees,  and  it  was  directed 
that  the  Taxing  Master  should  have  regard  to 
the  terms  of  the  will  as  to  the  costs  of  the 
trustees: — Held,  that  the  Taxing  Master  had 
power  to  allow  to  a  trustee  who  was  a  solicitor 
not  merely  his  costs,  charges,  and  expenses 
properly  incurred,  but  also  the  proper  charges 
for  business  not  strictly  of  a  professional  nature 
transacted  by  him  in  relation  to  the  trust  estate. 
In  re  Ames ;  Ames  v.  Taylort  Law  Bep.  25  Gh. 
D.  72. 

Special  agreement :   common  order :   non-pro- 
fessional work.    See  No.  25  supra. 

Scale. 

33. — Fraud:  action  for  recovery  of  land]— 
An  action  for  the  recovery  of  large  estates,  the 


statement  of  claim  in  which  set  up  a  case  of 
ooncealed  fraud  to  avoid  the  operation  of  the 
Statute  of  Limitations,  was  dismissed  without 
costs.  The  Taxing  Master,  in  taxing  the  costs 
of  the  plaintiff  as  between  the  solicitor  and  a 
person  who  had  guaranteed  their  payment,  taxed 
them  on  the  lower  scale  as  coming  within 
Order  VI.  rule  1 ;  and  Bacon,  V.C.,  affirmed  his 
decision: — Held,  that  the  fact  of  the  issue  of 
fraud  being  raised  was  not  a  sufficient  reason 
for  directing  the  costs  to  be  taxed  on  the  higher 
scale,  but  that,  to  take  the  case  out  of  the 
general  rule  that  the  costs  of  an  action  for  the 
recovery  of  land  are  to  be  taxed  on  the  lower 
scale,  the  solicitor  must  shew  that  the  case  was 
one  requiring  extra  skill  or  labour.  In  re  Terrell 
(App.),  Law  Bep.  22  Ch.  D.  473. 

34. — Fraudulent  misrepresentation:  discre- 
tion of  taxing  master]—  An  action  against 
directors  and  a  company  by  a  shareholder  for 
rescission  of  his  contract  to  take  shares,  on  the 
ground  of  fraudulent  misrepresentation,  and  to 
recover  401.  paid  for  shares,  with  interest, 
damages,  and  costs,  having  been  dismissed  with 
cost b,—  Held,  that  the  Taxing  Master  had  exer- 
cised a  proper  discretion  in  taxing  the  costs  on 
the  higher  scale,  notwithstanding  the  fact  that 
the  plaintiff  had  at  the  commencement  of  the 
action  taken  out  a  certificate  for  the  lower  scale. 
Harrison  v.  Leutner,  52  Law  J.  Bep.  Chanc. 
927  ;  Law  Bep.  24  Ch.  D.  594. 

35. — Higher  scale:  discretion] — Judgment 
for  nominal  damages  was  obtained  by  the  plain- 
tiff in  an  action  for  an  alleged  trespass  on  the 
part  of  the  defendant,  who  sought  to  justify 
under  a  claim  of  right.  An  injunction  was  also 
claimed  and  granted.  The  trial  lasted  a  long 
time,  and  involved  much  expense,  and  a  large 
body  of  evidence  was  adduced  as  to  the  title  to 
the  property  on  which  the  trespass  was  alleged 
to  have  been  committed:— Held,  not  a  case  in 
which  a  Court  would  exercise  the  discretion 
given  to  it  by  Rules  of  the  Supreme  Court 
(Costs),  Order  VI.  rule  3,  and  order  the  costs  to 
be  taxed  on  the  higher  scale.  Held  further, 
that  the  discretion  given  by  that  order  is  not 
limited  to  costs  in  actions  in  the  Chancery 
Division  or  to  actions  involving  matters  of 
equity,  but  applies  to  all  actions.  The  Duke  of 
Norfolk  v.  ArbuthnoU  50  Law  J.  Bep.  Q.B.  384  ; 
Law  Bep.  6  Q.B.  D.  279. 

36. — Injuries  to  property :  trespass : "  breaches 
of  covenant11] — The  words  "injuries  to  pro- 
perty "  in  rule  2  of  Order  VI.  (Costs),  regulating 
the  allowance  of  costs  on  the  higher  scale  in 
certain  actions,  mean  substantial  physical  in- 
juries. A  trespass  on  land,  therefore,  involving 
no  substantial  injury  to  the  land,  although  com- 
mitted as  an  assertion  of  right,  does  not  entitle 
a  plaintiff  who  has  obtained  damageB  and  an 
injunction  in  an  action  upon  such  trespass  to 
costs  on  the  higher  scale ;  nor,  in  the  absence 
of  a  deed  between  the  partieB,  are  the  words 
"  breaches  of  covenant "  in  the  same  rule  satis- 
fied by  the  breach  of  the  covenant  for  quiet 
enjoyment  to  be  implied  in  a  parol  tenancy  from 
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year  to  year.    Ooodhand  v.  Ayscough,  52  Law 
J.  Rep.  Q.B.  97  ;  Law  Rep.  10  Q.B.  D.  71. 

Costs  not  allowed  on  higher  scale  unless  special 
circumstances  shewn.  See  Admiralty— 
Costs,  13. 

Solicitor  and  client,  as  between. 

Bankruptcy :  application  for  costs :  when  to  be 
made.    See  Bankruptcy — Coats,  4. 

Testamentary  expenses. 

Costs  payable  under  compromise  in  Probate 
Division.    See  Administration,  18. 

Third  party. 

87- — The  solicitors  of  a  company,  on  the 
withdrawal  of  a  petition  for  its  winding-up, 
gave  the  petitioners'  solicitors  a  written  under- 
taking "  to  pay  all  proper  costs  and  charges 
incident  to  and  recoverable  under  the  petition, 
such  costs  in  case  of  difference  to  be  taxed." 
The  petitioners'  solicitors  subsequently  delivered 
their  bill  to  the  solicitors  of  the  company,  but 
they  were  unable  to  agree  to  the  amount.  The 
company  subsequently  obtained  an  order  of 
course  under  section  38  of  the  Solicitors  Act, 
1843  (the  third-party  section),  for  the  taxation 
of  the  bill : — Held,  on  motion  to  discharge  the 
order,  that  the  undertaking  was  one  to  pay 
party  and  party  costs,  that  section  38  of  the 
Solicitors  Act,  1843,  referred  only  to  the  taxation 
of  solicitor  and  client  costs,  that  the  company 
were  not  third  parties  within  the  section,  and 
that  the  order  was  therefore  irregular  and  must 
be  discharged  with  costs.  In  re  Hartley  (30 
Beav.  620)  considered  and  explained.  In  re 
Grundy,  Kershaw  &  Co.,  50  Law  J.  Rep.  Chano. 
467 ;  Law  Rep.  17  Ch.  D.  108. 

88. — A  person  liable  to  pay  costs  as  between 
party  and  party  is  not  entitled  to  a  reference  for 
taxation  under  the  third-party  clause  (section 
38)  of  the  Attorneys  Act,  1843.  In  re  CowdeU, 
52  Law  J.  Rep.  Chanc.  246. 

And  see  No.  30  supra. 

Action  for  taxation  by  third  party.  See  Solici- 
tor, 20. 

Jurisdiction  to  order  third  party  to  pay  plaintiff's 
costs.    See  Practice— Parties,  23. 

Trustee  or  executor. 

Defaulting  executor  or  trustee  becoming  bank- 
rupt, costs  of.    See  Administration,  6. 

Trustee :  costs  of,  in  administration  action.  See 
Administration,  18. 

Trustee,  when  deprived  of  oosts.  See  Trust — 
Costs,  6. 

Witness. 

89.— Expenses  :    auctioneer]  —  The    proper 
allowanoe  for  an  auctioneer   summoned  as  a 
witness  in  the  Chancery  Division  is  12.  Is.  a  day 
DiQ£6T,  1881-1885. 


for  his  loss  of  time,  together  with  the  first-class 
return  railway  fare  from  his  place  of  abode ;  and 
he  may  refuse  to  give  evidence  until  this  amount 
is  tendered  to  him.  In  re  The  Working  Men's 
Mutual  Society  (Lim.),  51  Law  J.  Rep.  Chanc. 
850 ;  Law  Rep.  21  Ch.  D.  831. 

40. — Expenses :  cross-examination  after  hear- 
ing or  trial] — The  expense  of  producing  a  de- 
ponent for  cross-examination  subsequently  to 
the  hearing  or  trial  cannot  be  demanded  in  the 
first  instance  from  the  party  requiring  such 
production.  Backhouse  v.  Alcock,  54  Law  J. 
Rep.  Chanc.  842 ;  Law  Rep.  28  Ch.  D.  669. 

That  the  deponent  sought  to  be  cross-examined 
is  the  defendant  himself  is  immaterial.  In  re 
Baker ;  Gonnell  v.  Baker,  54  Law  J.  Rep.  Chanc. 
844n ;  Law  Rep.  29  Ch.  D.  711. 

41.— Expenses :  evidence  before  special  ex- 
aminer:  16  &  16  Vict.  c.  86.  ss.  38  and  41]— 
The  provision  in  Order  XXXVIII.  rule  4  of 
the  Rules  of  Court,  1875,  that  the  party  pro- 
ducing a  deponent  for  cross-examination  should 
not  be  entitled  to  demand  the  expenses  thereof 
in  the  first  instance  from  the  party  requiring  such 
production,  only  applied  to  the  production  of  the 
deponent  for  cross-examination  before  the  Court 
at  the  trial  of  the  action  when  it  had  been  agreed 
between  the  parties  to  the  action  that  the  evidence 
should  be  taken  by  affidavit.  In  all  other  cases  the 
old  practice  applied,  and  the  party  producing  the 
deponent  for  cross-examination  was  entitled  to 
the  expenses  of  such  production  from  the  per- 
son requiring  the  same.  In  re  Knight ;  Knight 
v.  Gardner  (App.),  53  Law  J.  Rep.  Chanc.  183 ; 
Law  Rep.  25  Ch.  D.  297. 

Decision  of  Bacon,  V.C.,  reversed.    Ibid. 

And  see  Practice— Evidence,  20. 


CO-SURETY. 
See  Principal,  and  Surety,  2,  5,  7,  9-12. 

COUNSEL. 

Costs    of   attendance  of,  at  chambers:    when 
allowed.    See  Costs— Taxation,  12. 

Privilege :  defamatory  words  uttered  by  advo- 
cate.   See  Slander,  4. 

Request  for  sale  by.    See  Partition,  10. 

Three :  costs  of.    See  Costs— Taxation,  14. 

Three :  costs  of,  allowed  in  collision  action  where 
damage  done  to  extent  of  2,700Z.    See  Ad- 

MIRALTY — COBtS,  12. 

COUNTER-CLAIM. 
See  Practice— Pleadings. 

COUNTERFEIT. 

[Counterfeit  Medal  Act :  the  sale  of  medals  re- 
sembling current  coin  prohibited.  46  &  47 
Vict.  c.  45.] 

20 
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COUNTY  COURT. 


COUNTY  COURT. 
Appeal. 

Cottt. 

Jurisdiction. 

Admiralty. 

Bankruptcy. 

General. 
Practice. 

[Amendment  of  law  relating  to  costs  and  salaries 
in  County  Courts.   45  <fe  46  Vict.  c.  57.] 

Appeal 

[Appeal  in  bankruptcy :  repeal  of  46  A  47  Vict, 
c.  52,  s.  104,  sub-s.  2 :  47  ft  48  Vict.  o.  9.] 

1. — Leave  to  appeal :  discretion  of  judge] — 
Where  a  County  Court  Judge  gave  a  defendant 
leave  to  appeal,  subject  to  a  condition  that  he 
should  pay  the  plaintiff's  oosts  of  the  appeal  in 
any  event,  and  should  also,  in  case  the  appeal 
were  unsuccessful,  pay  the  costs  of  the  trial 
upon  the  higher  scale,— the  Divisional  Court 
held  that  it  had  no  power  to  interfere  with  the 
discretion  vested  in  him  by  30  A  31  Vict.  c.  142, 
b.  13.   Goodes  v.  Cluff,  Law  Rep.  13  Q3.  D.  694. 

2. — Motion  ex  parte  or  on  notice] — A  County 
Court  case  brought  on  appeal  by  motion  to  the 
High  Court  is  not  "  a  cause  or  matter  "  within 
the  meaning  of  Order  XXXIX.  rules  1-4,  nor  an 
"  action  "  within  Order  LII.  rule  2,  and  the  pro- 
cedure is  not  by  way  of  notice  of  motion  under 
those  Orders,  but  by  motion  ex  parte  in  the  first 
instance  under  the  County  Court  Act,  1875,  s.  6, 
which  is  not  superseded  by  the  Rules  of  the 
Supreme  Court,  1883.  Mathews  v.  Ovey,  53  Law 
J.  Rep.  Q.B.  439 ;  Law  Rep.  13  Q3.  D.  403. 

Shapcott  v.  ChappeU  (53  Law  J.  Rep.  Chanc. 
77 ;  Law  Rep.  12  Q3.  D.  58)  questioned.    Ibid. 

3. — Point  not  raised  at  trial] — At  the  trial  of 
an  action  in  the  County  Court  the  Judge  took  a 
note  of  the  evidence,  and  gave  the  defendants 
leave  to  move  on  one  point,  no  other  question  of 
law  being  raised : — Held,  that  on  the  appeal  the 
defendants  could  not  be  heard  on  a  point  of  law 
which  had  not  been  raised  before  the  County 
Court  Judge  at  the  trial.  Clarkson  v.  Musgrave 
&  Son,  61  Law  J.  Rep.  Q.B.  525 ;  Law  Rep.  9 
Q3.  D.  886. 

4. — Remitted  action:  appeal  from  judgment 
of  divisional  court] — An  action  brought  in 
the  High  Court,  but  remitted  for  trial  before  a 
County  Court,  under  30  &  31  Vict.  o.  142,  s.  10, 
becomes  thereby  a  cause  in  the  County  Court, 
so  that  there  can  be,  under  section  45  of  the 
Judicature  Act,  1873,  no  appeal  from  the  judg- 
ment of  a  Divisional  Court  on  a  motion  in  the 
cause,  unless  leave  to  appeal  be  obtained. 
Bowles  v.  Drake  &  Co.  (App.),  61  Law  J.  Rep. 
Q.R.  66 ;  Law  Rep.  8  Q3.  D.  825. 

5.—  An  action  brought  in  the  High  Court,  but 
sent  for  trial  before  a  County  Court  under  sec- 
tion 26  of  19  &  20  Vict.  o.  108,  does  not  thereby 


become  a  cause  in  the  County  Court,  but  re- 
mains in  the  High  Court;  so  that  an  appeal 
will  lie  from  the  judgment  of  a  Divisional  Court 
on  a  motion  in  the  cause,  without  special  leave 
being  obtained  under  section  45  of  the  Judica- 
ture Act,  1873.  Babbage  v.  Coulbourn  (App.), 
52  Law  J.  Rep.  Q3.  60  ;  Law  Rep.  9  Q3.  D.  235. 
Babnforth  v.  Pledge  (35  Law  J.  Rep.  Q.B. 
169 ;  Law  Rep.  1  Q.B.  427)  approved.    Ibid. 

Bankruptcy:  refusal  of  Judge  to  grant  certifi- 
cate that  proceedings  would  be  more  advan- 
tageously conducted  in  another  Court.  See 
Bankbuptot— Appeal,  3. 

Costs. 

6.— Remitted  action]—  The  costs  of  an  action 
remitted  by  the  Superior  Court  to  the  County 
Court  for  trial  under  19  &  20  Vict.  c.  108,  s.  26, 
are  not  within  the  jurisdiction  of  the  County 
Court.  The  action  remains  in  the  Superior 
Court;  it  is  remitted  to  the  County  Court  for 
trial  only,  and  the  power  over  costs  conferred 
by  Order  LV.  still  remains  in  the  Superior 
Court.  Farmer  v.  May,  60  Law  J.  Rep.  Q.B.  295. 

7.— Order  LXV.  rule  4  of  the  Rules  of  the 
Supreme  Court,  1883,  provides  that  where  an 
action  is  ordered  to  be  tried  in  a  County  Court 
under  the  provisions  of  19  &  20  Vict.  c.  108, 
s.  26,  "  the  costs  of  the  action  shall,  subject  to 
the  provisions  of  the  principal  Act  and  these 
rules,  follow  the  event,  unless  by  the  Registrar's 
certificate  of  the  result  of  the  trial  it  shall 
appear  that  the  Judge  before  whom  the  action 
was  tried  was  of  opinion  that  the  question  of 
costs  ought  to  be  referred  to  a  Judge  of  the  High 
Court,  in  which  case  no  costs  shall  be  recovered 
unless  ordered  by  the  Court  or  a  Judge  " : — 
Held  (reversing  the  judgment  of  the  Queen's 
Bench  Division),  that  the  High  Court  has  juris- 
diction over  the  costs  of  an  action  remitted  for 
trial  to  a  County  Court  and  tried  before  the 
Judge,  even  though  the  Registrar's  certificate 
does  not  contain  any  certificate  under  Order 
LXV.  rule  4  that  the  Judge  was  of  opinion  that 
the  question  of  costs  ought  to  be  referred  to  the 
High  Court,  and  although  the  Judge  has  made 
no  order  as  to  costs.  Emeny  v.  Sandes  (App.), 
54  Law  J.  Rep.  Q.B.  82 ;  Law  Rep.  14  Q.B.  D.  6. 

8.— Person  not  a  solicitor  acting  for  another 
person  in  an  action  :  claim  for  services  and  dis- 
bursements]— A  person  not  a  solicitor  sued  for 
the  amount  of  Court  fees  paid  by  him  on  com- 
mencing a  County  Court  action  on  behalf  of  the 
defendant,  and  as  a  preliminary  to  the  hearing 
of  it,  and  for  remuneration  for  services  rendered 
in  it  out  of  Court : — Held,  that  the  claim  was, 
by  87  &  38  Vict.  c.  68  (the  Attorneys  and  Soli- 
citors Act,  1874),  s.  12,  not  maintainable.  Ver- 
lander  v.  Eddolls,  51  Law  J.  Rep.  Q.B.  55. 

9. — Security  for  costs  :  visible  means] — A 
plaintiff  who  has  no  such  means  of  paying  the 
costs  of  an  action  as  can  fairly  be  ascertained 
by  a  reasonable  person  in  the  position  of  the 
defendant,  has  no  "  visible  means  "  within  the 
meaning  of  section  10  of  the  County  Courts  Act, 
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1867.    Lea  v.  Parker  (App.),  54  Law  J.  Rep. 
Q3.  38 ;  Law  Rep.  13  Q.B.  D.  835. 

County  Court  Acts:  provisions  of,  regulating 
costs  in  actions  in  High  Court.  See  Costs — 
County  Court  Acts. 

Taxation  of,  by  Chancery  Division.  See  Costs — 
County  Court  Acts,  3. 

Judges. 

[Qualification.    47  &  48  Vict.  c.  61,  s.  7.] 

Jurisdiction. 

[Inferior  Courts  Judgments  Extension  Act,  1882. 
Judgments  obtained  in  certain  inferior  Courts 
in  England,  Scotland,  and  Ireland  respectively, 
rendered  effectual  in  any  other  part  of  the 
United  Kingdom.    45  &  46  Vict.  o.  31.] 

[Provisions  as  to  jurisdiction  of  inferior  Courts 
in  cases  of  counter-claim  under  sections  89  and 
90  of  the  Supreme  Court  of  Judicature  Aot, 
1873,  47  &  48  Vict.  c.  61,  s.  18.] 

Tower  to  transfer  interpleader  proceedings  com- 
menced in  High  Court,  where  amount  in  dis- 
pute does  not  exceed  5002.,  to  County  Court, 
47  &  48  Vict.  c.  61,  s.  17.] 

Admiralty. 

10. — "Carriage  of  goods  in  any  ship11] — A 
claim  for  the  loss  of  the  luggage  of  a  passenger 
on  board  a  ship  is  not  a  claim  "  in  relation  to 
the  carriage  of  goods  in  any  ship  "  within  the 
County  Courts  Admiralty  Jurisdiction  Act,  1869, 
and  there  is  no  jurisdiction  to  try  it  conferred  by 
that  Act.  Reg.  v.  The  Judge  of  the  City  of 
London  Court,  53  Law  J.  Rep.  Q.B.  28;  Law 
Rep.  12  QJB.  D.  115. 

11. — Damage  to  cargo:  shipowner  domiciled 
in  England  or  Wales] — The  County  Courts  and 
the  City  of  London  Court  have  jurisdiction 
under  the  County  Courts  (Admiralty  Jurisdic- 
tion) Amendment  Act,  1869,  over  a  claim  for 
damage  to  goods  shipped  on  a  vessel  of  which 
the  owner  is  domiciled  in  England.  Such  a 
claim  is  one  arising  out  of  an  agreement  made 
in  relation  to  the  carriage  of  goods  in  a  ship. 
The  Bona,  51  Law  J.  Rep.  P.,  D.  <fc  A.  65  ;  Law 
Rep.  7  P.  D.  247. 

12. — Necessaries:  action  in  rem:  owner  do- 
miciled in  Great  Britain] — A  County  Court  ex- 
ercising Admiralty  jurisdiction  under  the  provi- 
sions of  the  County  Courts  Admiralty  Jurisdiction 
Act,  1868,  cannot,  as  such,  entertain  a  claim  for 
necessaries  against  a  British  ship,  whose  owner  is 
domiciled  in  Great  Britain:  for  the  Admiralty 
Court  could  not  itself  entertain  such  a  claim, 
and  the  jurisdiction  of  a  County  Court  is  not 
more  extensive  in  this  respect.  The  Dowse  (39 
Law  J.  Rep.  Adm.  46)  followed  and  approved. 
Allen  v.  Garbutt,  50  Law  J.  Rep.  Q.B.  141 ;  Law 
Rep.  6  Q.B.  D.  165. 

18. — Ordinary  cause  within  additional  juris- 
diction :  jurisdiction  of  ordinary  county  court] — 


The  Judge  of  a  County  Court  which  was  no 
appointed  to  have  Admiralty  jurisdiction,  and 
was  within  the  district  of  a  County  Court  so 
appointed,  refused  to  try  a  case  on  the  ground 
that  it  was  one  which  an  Admiralty  County 
Court  had  by  the  County  Courts  Admiralty  Ju- 
risdiction Amendment  Act,  1869  (32  <fc  33  Vict, 
c.  51),  jurisdiction  to  try,  and  that  the  principal 
Aot  31  <fe  32  Vict.  c.  71  and  that  Act,  therefore, 
took  it  out  of  his  ordinary  jurisdiction  :— Held, 
that  he  was  wrong.  Reg.  v.  The  Judge  of  the 
County  Court  of  Essex  holden  at  Southend; 
in  re  Perfect  v.  Poynter,  63  Law  J.  Rep.  Q3. 
423 ;  Law  Rep.  13  Q3.  D.  142. 

Waters  not  part  of  high  seas.    See  Admibaltt — 
Jurisdiction,  2. 

Bankruptcy. 

14. — Action  in  high  court  against  trustee  of 
bankrupt :  power  of  county  court  to  restrain] — 
A  County  Court  which  has  by  the  Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  s.  100,  for  the 
purposes  of  its  bankruptcy  jurisdiction,  in  addi- 
tion to  the  ordinary  powers  of  the  Court,  all  the 
powers  and  jurisdiction  of  the  High  Court,  and, 
by  section  102,  full  power  to  decide  all  questions 
of  priorities  and  all  other  questions  which  may 
arise  in  any  cases  of  bankruptcy  coming  within 
the  cognisance  of  the  Court,  does  not  thereby 
acquire  and  has  not  jurisdiction  to  restrain  an 
action  brought  in  the  High  Court  against  the 
trustee  of  a  debtor  adjudicated  a  bankrupt  in  the 
County  Court : — So  held  by  the  Court  of  Appeal, 
reversing  the  decision  of  the  Queen's  Bench 
Division.  In  re  Barnett ;  ex  parte  Reynolds  & 
Co.  (App.),  54  Law  J.  Rep.  Q.B.  354 ;  Law  Rep. 
15Q.B.D.  169. 

15. — Contempt] — A  County  Court  Judge  sit- 
ting in  bankruptcy  has  power  under  section  66 
of  the  Bankruptcy  Act,  1869,  to  commit  a  person 
to  prison  for  contempt  for  disobedience  to  an 
order  made  under  section  96  directing  him  to 
attend  before  the  Court  and  give  information  in 
respect  of  a  bankrupt's  estate.  Reg.  v.  The  Judge 
of  the  County  Court  at  Croydon  (App.),  53  Law 
J.  Rep.  QJB.  545 ;  Law  Rep.  13  Q.B.  D.  963 
(nom.  Reg.  v.  The  Judge  of  County  Court  of 
Surrey). 

Receiver :  rule  of  County  Court  to  appoint  high 
bailiff  held  ultra  vires.  See  Bankbupict — 
Receiver,  3. 

General. 

16. — Action  remitted:  power  to  stay  proceed- 
ings]— Where  an  action  of  tort  has  been  re- 
mitted to  a  County  Court  Judge,  under  section 
10  of  30  &  31  Vict.  o.  142,  and  the  writ  and 
order  duly  lodged  with  the  Registrar,  the  County 
Court  Judge  has  jurisdiction  to  order  all  pro- 
ceedings in  the  action  to  be  stayed  until  payment 
by  the  plaintiff  of  the  costs  of  a  prior  action 
against  the  same  defendant  in  the  High  Court 
in  respect  of  the  same  matter.    Reg.  v.  Bayley ; 


id* 
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in  re  Mason  v.  Avrd,  61  Law  J.  Rep.  Q3.  244 ; 
Law  Rep.  8  QJB.  D.  411. 

17. — Employers*  liability  act :  certiorari :  re- 
moval into  high  court] — Neither  the  fact  that 
an  action  brought  in  the  County  Court,  under 
section  1,  sub-section  1,  of  the  Employers1 
Liability  Act,  involves  questions  of  a  technical 
character  necessitating  an  intricate  scientific  in- 
vestigation, nor  the  fact  that  an  action  has 
been  brought  in  the  High  Court  against  the 
same  defendants  in  respect  of  the  same  injury, 
constitutes  sufficient  reason  for  the  removal  of 
the  County  Court  action  into  the  High  Court. 
Munday  v.  The  Thames  Iron  Works  and  Ship- 
building  Company,  52  Law  J.  Rep.  Q.B.  119; 
Law  Rep.  10  Q.B.  D.  59. 

18. — Execution:  warrant:  non-liability  of 
registrar  and  bailiff  acting  under] — Section  19 
of  13  &  14  Vict.  o.  61,  and  section  6  of  15  (ft  16 
Vict.  c.  54,  protect  the  Registrar  of  a  County 
Court  and  the  bailiff  and  his  assistants  from 
liability  to  be  sued  in  an  action  for  seizing  the 
goods  of  a  party  under  a  warrant  of  the  Court 
signed  by  the  Registrar  and  under  the  seal  ,of 
the  Court,  even  assuming  that  the  Judge  had  no 
jurisdiction  to  make  the  order  upon  which  the 
warrant  is  founded.  Aspey  v.  Jones  (App.),  54 
Law  J.  Rep.  QJB.  98. 

Section  6  of  15  &  16  Vict.  o.  54  also  affords  a 
like  protection  to  any  person  who  acts  under  a 
warrant  so  issued.    Ibid. 

19. — Interlocutory  order:  committal] — The 
power  of  a  County  Court  under  the  Judicature 
Act,  1873,  s.  89,  in  an  action  within  the  juris- 
diction to  enforce  obedience  to  its  orders  by 
committal  extends  to  interlocutory  as  well  as  to 
final' orders.  Richards  v.  Cullerne,  Law  Rep. 
7  Q.B.  D.  623. 

20. — Mandamus  :  judge  of  county  court] — 
By  section  93  of  33  &  34  Vict.  o.  c,  an  Act  the 
main  object  of  which  was  the  diverting  of  the 
sewage  of  Brighton  from  the  existing  storm- 
outfalls  and  carrying  it  to  a  distance'  from  the 
town,  it  was  enacted  that  "any  dispute  which 
might  from  time  to  time  arise  between  the 
sewers  board  and  any  local  authority  with  re- 
spect to  carrying  into  effect  the  provisions  of 
the  Act  or  incidental  thereto  might,  at  the  in- 
stance of  either  party,  be  referred  to  the  Judge 
for  the  time  being  of  the  Sussex  County  Court, 
who  should  hear  and  determine  such  dispute, 
and  whose  decision  should  be  final  and  conclu- 
sive." A  dispute  having  arisen  between  the 
sewers  board  and  the  Hove  commissioners  (one 
of  the  local  authorities)  with  respect  to  the 
mode  of  carrying  out  the  provisions  of  the  Act, 
and  the  sewers  board  requiring  it  to  be  referred 
to  a  County  Court  Judge, — Held,  that  the  County 
Court  Judge  was  bound  to  hear  and  determine 
the  matter,  and  that  mandamus  was  the  proper 
course  to  compel  him  to  do  so,  and  not  a  rule  or 
order  under  19  &  20  Vict.  c.  108,  8.  43— this  not 
being  a  matter  within  his  ordinary  jurisdiction, 
but  a  special  duty  imposed  upon  him  by  statute. 
In  re  Tlie  Brighton  Sewers  Act,  Law  Rep.  9 
Q.B.  D.  723. 


Practice. 

[Rules  of  Court.  County  Court  Rules,  1883 : 
see  52  Law  J.  Rep.  QJB.  ad  init.  Rules  in 
Bankruptcy:  see  53  Law  J.  Rep.  QJB.  ad 
init.] 

21. — Execution :  sale  of  claimant's  goods] — 
A  claimant  to  goods  seized  in  execution  under 
County  Court  process  may,  by  19  &  20  Vict. 
o.  108  (the  County  Courts  Act,  1856),  s.  72,  pre- 
vent their  sale  by  depositing  with  the  bailiff 
either  the  value  of  the  goods  or  possession- 
money  ;  in  default  of  so  doing  the  bailiff  is 
compelled  to  sell,  and  he  is  not  bound  previously 
to  make  a  request  for  suoh  deposit,  notwith- 
standing Order  XXI.  rule  1  of  the  County  Court 
Rules,  1875,  nor  to  apply  for  an  interpleader 
summons  under  30  &  31  Vict.  o.  142  (the  County 
Courts  Act,  1867),  s.  31,  in  order  to  justify  the 
Bale.  Dairies  v.  Wise ;  Cramer  A  Co.,  claimants, 
50  Law  J.  Rep.  Q.B.  651 ;  Law  Rep.  7  Q.B.  D. 
425. 

22. — Judge's  notes :  general  request  to  judge 
to  take  notes] — In  order  to  entitle  a  party  to 
obtain  signature  of  a  County  Court  Judge's 
notes  under  section  6  of  the  County  Courts  Act, 
1875,  there  should  be  a  request  to  make  a  note 
of  the  questions  of  law  intended  to  be  raised. 
A  mere  general  request  to' the  Judge  upon  a  case 
coming  on  for  hearing  to  take  notes  of  the  evi- 
dence is  not  sufficient.  Morgan  v.  Bees  (App.), 
50  Law  J.  Rep.  Q.B.  491 ;  Law  Rep.  6  Q.B.  D. 
508. 

23. — New  trial :  remitted  action]— Under  the 
Rules  of  the  Supreme  Court,  1883,  a  motion  for  a 
new  trial  in  an  action  remitted  for  trial  to  the 
County  Court  under  19  &  20  Vict.  c.  108,  s.  26,  and 
there  tried  by  the  Judge  without  a  jury,  must  be 
made  before  a  Divisional  Court,  and  not  in  the 
Court  of  Appeal.  The  Swansea  Co-operative 
Building  Society  v.  Dairies,  53  Law  J.  Rep.  QJB. 
64 ;  Law  Rep.  12  Q3.  D.  21. 

24. — New  trial:  remitted  action:  mode  of 
appear]— Rules  3  and  4  of  Order  XXXIX.  of  the 
Rules  of  the  Supreme  Court,  1883,  have  no  appli- 
cation to  motions  for  new  trial  in  actions  re- 
mitted to  the  County  Court  for  trial  under  19  & 
20  Vict.  c.  108,  8.  26.  Pritcliard  v.  Pritchard, 
54  Law  J.  Rep.  Q.B.  30 ;  Law  Rep.  14  Q.B.  D.  55. 
In  such  actions  a  motion  for  new  trial  must 
still  be  made  within  the  time  limited  by  the  old 
practice.    Ibid. 

25. — Nonsuit :  county  court  rules,  1875,  order 
XVI.  rule  17] — A  nonsuit  in  a  County  Court  is  a 
bar  to  a  subsequent  action  in  the  High  Court  for 
the  same  cause  of  action.  By  the  County  Courts 
Act,  1856  (19  &  20  Viot.  c.  108),  s.  32,  five  County 
Court  Judges  may  be  appointed  "  to  frame 
rules  and  orders  for  regulating  the  practice  of 
the  Courts  and  forms  of  proceedings  therein," 
and  the  rules  so  framed  are  to  be  approved  by 
the  Lord  Chancellor.  By  Order  XVI.  rule  17  of 
the  County  Court  Rules,  1875,  "  any  judgment 
of  nonsuit,  unless  the  Judge  otherwise  directs, 
shall  have  the  same  effect  as  a  judgment  upon 
the  merits  for  the  defendant."     The  plaintiff 
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sued  in  a  County  Court  while  abroad,  without 
giving  security  for  costs,  as  required  by  the  rules, 
and  was  nonsuited,  the  nonsuit  not  to  be  a  bar 
to  the  re-entry  of  the  cause.  He  afterwards  sued 
in  the  High  Court  for  the  same  cause  of  action. 
The  Judge  held  that  the  above  rule  applied  only 
to  nonsuits  on  the  merits,  and  gave  judgment  for 
the  plaintiff : — Held  (by  the  Court  of  Appeal), 
that  the  rule  applies  to  all  nonsuits.  Held  (by 
Baggallay,  L.J.,  and  Lush,  L. J. ;  Bramwell,  L.J., 
dissenting),  that  the  County  Court  Judges  had 
power  to  make  the  rule,  and  that  the  defendant 
was  entitled  to  judgment.  Poyser  v.  Minors 
(App.),  50  Law  J.  Rep.  Q.B.  555;  Law  Rep.  7 
Q.B.  D.  329. 

26. — Recovery  of  land :  delivery  of  summons 
to  bailiff:  time] — The  County  Court  Rules,  1875 
(Order  VIII.  rule  7),  provide  that  "  the  summons 
in  an  action  brought  under  section  11  of  the 
County  Court  Act,  1867,  to  recover  lands,  shall 
be  delivered  to  the  bailiff  forty  clear  days  at 
least  before  the  return  day,  and  shall  be  served 
thirty-five  clear  days  before  the  return  day 
thereof."  The  plaintiff  brought  an  action  under 
section  11  of  the  above  Act  to  recover  land.  It 
was  admitted  that  the  summons  had  not  been 
delivered  to  the  bailiff  forty  clear  days  before 
the  return  day,  though  the  bailiff  had  served 
such  summons  upon  the  defendant  more  than 
thirty-five  clear  days  before  the  return  day.  The 
defendant  objected  to  the  hearing  on  the  ground 
that  the  summons  had  not  been  delivered  in 
proper  time  to  the  bailiff ;  but  the  objection  was 
overruled  by  the  County  Court  Judge,  and  judg- 
ment given  for  the  plaintiff : — Held,  that  the 
provision  contained  in  Order  VIII.  rule  7,  as  to 
the  time  of  delivery  of  the  summons  to  the 
bailiff,  was  obligatory  and  not  directory  only,  and 
that  the  defendant's  proper  remedy  was  by  way 
of  appeal  from  the  judgment  in  the  County 
Court,  and  not  by  prohibition.  Barker  v.  Palmer, 
51  Law  J.  Rep.  Q.B.  110  ;  Law  Rep.  8  Q.B.  D.  9. 

27. — Remitted  action :  jurisdiction  of  superior 
court]  — In  an  action  commenced  in  the  Chancery 
Division,  an  order  had  been  made  transferring 
the  action  to  the  County  Court.  The  plaintiff 
having  failed  to  set  down  the  action  in  the 
County  Court,  it  was  Held,  on  motion  for  the  de- 
fendant, that  until  the  action  had  been  set  down 
in  the  County  Court  the  Superior  Court  still 
possessed  jurisdiction  ;  and  it  was  ordered  that 
the  plaintiff,  within  one  week  of  service  of  the 
order  then  made,  should  lodge  the  necessary 
documents  with  the  Registrar  of  the  County 
Court.  Costs  to  be  in  the  discretion  of  the 
County  Court.  David  v.  Howe,  53  Law  J.  Rep. 
Chanc.  1053  ;  Law  Rep.  27  Ch.  D.  533. 

28. — Remitting  to  the  county  court :  "  claim 
indorsed  on  writ  "  :  damages  for  breach  of  con- 
tract]— The  power  of  remitting  to  the  County 
Court  "  any  action  of  contract,  where  the  claim 
indorsed  on  the  writ  does  not  exceed  50Z.,"  under 
section  26  of  the-  County  Court  Act,  1856,  has 
reference  only  to  liquidated  money  claims  re- 
quired to  be  specially  indorsed,  and  does  not  ex- 
tend to  actions  of  contract  in  which  unliquidated 


damages  are  claimed,  although  the  claim  as  in- 
dorsed on  the  writ  does  not  exceed  501.  Knight 
v.  Abbott,  Page  &  Co,,  62  Law  J.  Rep.  Q.B.  131 ; 
Law  Rep.  10  QJ8.  D.  11. 

29. — Staying  proceedings :  action  under  em- 
ployers' liability  act]  — The  Employers'  Liability 
Act  (43  &  44  Vict.  c.  42),  which  provides  by  sec- 
tion 6  that  actions  brought  under  it  shall  be 
brought  in  a  County  Court,  but  may  be  removed 
by  either  party  into  a  superior  Court  in  like 
manner  and  upon  the  same  conditions  as  an 
action  commenced  in  the  County  Court  may  be 
removed,  does  not  so  incorporate  all  the  provi- 
sions of  the  County  Courts  Act,  1856  (19  &  20 
Vict.  c.  108),  s.  39,  as  to  entitle  the  defendant, 
when  an  action  is  brought  claiming  more  than 
51.,  to  give  notice  that  he  objects  to  the  action 
being  tried  in  the  County  Court,  to  give  security, 
and  thereupon  to  have  all  the  proceedings  in  the 
County  Court  stayed.  Reg.  v.  The  Judge  of  the 
City  of  London  Court  and  Claxton  and  Maskell 
(App.),  54  Law  J.  Rep.  Q.B.  330 ;  Law  Rep.  14 
QJ8.  D.  905. 

Judgment  of  the  Queen's  Bench  Division  (sub. 
nom.  Claxton  v.  Lucas  and  Aird,  54  Law  J.  Rep. 
Q.B.  301)  affirmed. 

30. — Trial:  adjournment] — The  parties  to 
an  action  in  a  County  Court  cannot  adjourn  the 
trial  by  consent,  under  Order  XXXVII.  rule  26 
of  the  County  Court  Rules,  1875,  without  the 
leave  of  the  Judge.  Morgan  v.  Rees  (App.),  50 
Law  J.  Rep.  QJB.  491 ;  Law  Rep.  6  Q.B.  D.  508. 

81. — Trial :  right  of  defendant  to  sum  up  evi- 
dence] — In  an  action  remitted  from  the  Queen's 
Benoh  Division  to  a  County  Court  and  tried  before 
a  jury,  after  the  defendant's  evidence  had  closed 
his  counsel  claimed  to  address  the  jury,  but  the 
Judge  refused  to  allow  it.  A  verdict  having  been 
given  for  the  plaintiff,  the  defendant  applied  for 
a  rule  nisi  for  a  new  trial  on  the  ground  that  his 
counsel  ought  to  have  been  allowed  to  sum  up 
the  evidence  : — Held,  affirming  the  decision  of  a 
Divisional  Court,  that  as  the  right  claimed  did 
not  exist  at  common  law,  and  the  18th  section 
of  the  Common  Law  Procedure  Act,  1854,  which 
gave  such  a  right  in  the  superior  Courts,  did  not 
apply  to  County  Courts,  there  was  no  ground  for 
interference.  Dymock  v.  Wdtkins  (App.),  Law 
Rep.  10  QJB.  D.  451. 
Bankruptcy :  jurisdiction  to  order  case  to  be 

tried  in   County  Court,  how  exercised.     See 

BANKBUPTCYT-Jurisdiction,  1. 

Bankruptcy :  transfer  of  liquidation  proceed- 
ings :  joint  and  separate  creditors.  See  Bank- 
ruptcy— Liquidation,  12. 

Judgment  and  verdict,  when  a  bar  to  action  in 
High  Court  for  same  cause  of  action.  See 
Estoppel,  5,  6. 

COUNTY   OFFICERS   AND    COURTS    (IRE- 
LAND)  AMENDMENT  ACT,  1885. 

[Amendment  of  the  County  Officers  and  Courts 
(Ireland)  Act,  1877,  in  relation  to  the  Pensions 
of  Clerks  of  the  Crown  and  Clerks  of  the 
Peace,  48  <&  49  Vict.  c.  71.1 
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COUNTY  RATE. 

Criminal  lunatic :  maintenance  of .  See  Prison,  4. 

Dead  bodies  cast  on  shore.    See  Burial,  2. 

Main  roads :  maintenance.    See  Highway,  15. 

Main  roads :  removal  of  snow.   See  Highway,  16. 

Prisoners:    expenses    of    conveyance  of.      See 
Prison,  8. 

COUSIN. 

Will:  construction:   first  and  second  cousins. 
See  Will— Class,  4-6. 

COVENANT. 
Breach. 

Construction. 

Running  with  Land. 

Validity. 

Breach. 

1. — Acquiescence :  alterations  in  the  character 
of  property]— The  plaintiff  and  defendant  were 
owners  in  fee  of  two  houses,  situate  in  one  block, 
forming  part  of  a  property  which  was  laid  out  as 
a  building  estate  in  1877,  and  sold  with  restric- 
tive covenants  as  to  the  user  of  the  houses  as 
shops.  The  defendant  had  purchased  his  house 
in  1679,  with  full  notice  of  the  existence  of  the 
restrictive  covenant  from  a  previous  purchaser 
whose  deed  of  conveyance  contained  the  cove- 
nant ;  but  in  the  deed  of  conveyance  to  the  de- 
fendant no  mention  was  made  of  the  existence  of 
any  such  covenants.  The  defendant  immediately 
after  his  purchase  commenced  to  sell,  and  had 
ever  since  sold,  beer  on  his  house  under  an  off 
licence.  The  plaintiff,  who  had  purchased  his 
house  in  1878,  also  with  full  notice  of  the  cove- 
nants, and  which  house  was  only  four  doors  off 
the  defendant's,  was  aware  of  the  fact  of  the  de- 
fendant's so  trading,  and  he  had  for  nine  months 
or  a  year  bought  beer  himself  at  the  defendant's 
house.  In  March,  1882,  the  plaintiff  brought 
this  action,  claiming  an  injunction  to  restrain 
the  defendant  from  using  his  house  as  a  beer- 
shop  in  breach  of  the  contract.  The  character 
of  the  property  had  completely  changed  since 
1877,  several  nouses  situate  m  the  block  in 
which  the  plaintiff's  and  defendant's  houses 
stood  having  been  for  a  considerable  time,  and 
still  being,  used  as  shops  and  places  of  business. 
Pearson,  J.,  had  held  that  the  change  in  the 
character  of  the  property  precluded  the  de- 
fendant from  enforcing  his  covenant,  within  the 
principle  of  The  Duke  of  Bedford  v.  The  Trustees 
of  the  British  Museum  (2  Myl.  &  E.  552 ;  2  Law 
J.  Rep.  Chanc.  129),  and  that  the  plaintiff  had 
incurred  no  damages,  and  dismissed  the  action 
with  costs :— Held,  on  appeal  (affirming  the  de- 
cision of  Pearson,  J.,  52  Law  J.  Rep.  Chanc. 
770;  Law  Rep.  24  Ch.  D.  180),  that  the  plaintiff 
had  been  guilty  of  such  an  amount  of  acquies- 


cence as  made  it  inequitable  in  him  to  enforce 
the  covenant.  Sayers  v.  Gollyer  (App.),  54  Law 
J.  Rep.  Chanc.  1 ;  Law  Rep.  28  Ch.  D.  103. 

But  held  (differing  from  Pearson,  J.),  that  the 
principle  of  The  Duke  of  Bedford  v.  The  Trustees 
of  the  British  Museum  did  not  apply,  that  only 
applying  when  the  person  seeking  to  enforce  a 
restrictive  covenant  had  by  his  own  conduct  or 
omission  caused  the  change  of  circumstances 
which  rendered  the  enforcement  of  the  covenant 
unreasonable.    Ibid. 

2.—  Acquiescence:  waiver:  benefit  of  covenant 
at  law :  non-existent  person] — On  a  sale  of  part 
of  the  C.  estate,  the  purchasers  entered  into  a 
covenant  with  the  vendors,  "  their  and  each  of 
their  heirs  and  assigns,  and  also  separately  with 
the  owners  and  owner,  lessors  and  lessees  for  the 
time  being,  or  other  the  persons  or  person  for 
the  time  being  entitled  to  the  receipt  of  the  rents 
and  profits  of  any  part  of "  the  C.  estate,  against 
(inter  alia)  keeping  a  beershop  on  any  part  of 
the  premises  sold.  In  an  action  brought  by 
subsequent  purchasers  of  the  C.  estate  to  restrain 
a  breach  of  this  covenant, — Held,  on  the  evi- 
dence adduced,  that  they  had  lost  their  right  to 
bring  an  action  by  long-continued  acquiescence 
in  breaches  of  the  covenant  both  by  the  de- 
fendant and  other  similar  covenantors,  and  con- 
sequently were  not  entitled  either  to  an  injunc- 
tion or  to  any  damages.  Semble,  also,  that  they 
were  not  entitled  to  sue  on  the  covenant  at  law, 
even  for  nominal  damages.  Kelsey  v.  Doddt 
52  Law  J.  Rep.  Chanc.  34. 

3. — "Beershop":  off  licence]— A.  covenant 
that  no  building  to  be  erected  on  a  plot  of  land 
should  be  used  as  a  "  public-house,  tavern,  or 
beershop,"  was  held  to  be  broken  by  the  sale  in 
a  shop  erected  on  that  land  of  beer  under  an  off 
licence  authorising  the  sale  of  beer  not  to  be  drunk 
on  the  premises.  The  London  and  Suburban 
Land  and  Building  Company  v.  Field  (App.),  50 
Law  J.  Rep.  Chanc.  549  ;  Law  Rep.  16  Ch.  D.  645. 

4. — "  Beerhouse  "  :  evidence :  technical  term] 
— The  sale  of  beer  not  to  be  drunk  on  the  pre- 
mises was  held  not  to  be  an  infringement  of  a 
covenant  not  to  carry  on  the  business  of  a 
"  public-house,  tavern,  or  beer-house."  Holt  <& 
Co,  v.  Colly cr,  50  Law  J.  Rep.  Chanc.  311 ;  Law 
Rep.  16  Ch.  D.  718. 

Evidence  of  the  meaning  of  "beerhouse"  in 
the  brewing  trade  was  not  admitted  in  con- 
struing a  covenant  in  a  lease  by  a  builder  to  a 
grocer.    Ibid. 

5. — Building:  threatened  user] — A  person 
who  has  covenanted  not  to  use  a  building  for 
certain  purposes  will  not  be  restrained  from 
erecting  a  building  seemingly  adapted  only  for 
such  purposes.  Worsley  v.  Swann  (App.),  51 
Law  J.  Rep.  Chanc.  576. 

6. — Brewer :  public-house :  covenant  to  buy 
beer] — A  covenant  by  a  publican  to  buy  all  beer 
of  his  landlord's  brewers  is  satisfied  by  buying 
as  an  undisclosed  principal  through  an  agent. 
Edwick  v.  Hawker  &  Co.,  50  Law  J.  Rep.  Chanc. 
577 ;  Law  Rep.  18  Ch.  D.  199  (nom.  Edwick  v 
Hatches). 
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The  publican  is  relieved  from  the  obligation  of 
such  covenant  with  respect  to  any  article  his 
landlord  will  not  supply.    Ibid. 

7. — "  Business  "  :  covenant  not  to  carry  on 
any  "trade  or  business''] — The  lessee  of  a 
house,  forming  part  of  a  residential  property, 
who  held  under  a  lease  which  contained  a  cove- 
nant that  the  lessee  would  not  carry  on,  or  per- 
mit to  be  carried  on,  upon  the  demised  premises 
"  any  trade  or  business  of  any  description  what- 
soever, without  the  lessor's  consent,"  sublet  the 
premises  to  the  trustees  of  a  society  for  providing 
homes  for  working  girls,  and  the  latter  proceeded 
to  fit  up  the  premises  for  the  purposes  of  one  of 
these  homes.  It  was  the  practice  of  the  society 
to  make  small  charges  upon  the  inmates  of  their 
homes  for  board  and  lodging,  but  the  sums  re- 
ceived in  that  way  were  insufficient  to  defray  the 
expenses  of  the  homes: — Held,  that  notwith- 
standing that  the  work  of  the  society  was  not 
carried  on  for  the  purpose  of  making  a  profit, 
and  might  therefore  not  be  a  trade,  it  was  still  a 
business,  and  that  what  it  was  proposed  to  do 
upon  the  demised  premises  would  therefore  con- 
stitute a  breach  of  the  covenant,  which  must  be 
restrained  by  injunction.  Bolls  v.  Miller,  53  Law 
J.  Rep.  Chanc.  95 ;  Law  Hep.  25  Gh.  D.  206. 

8. — "Business11 :  covenant  not  to  carry  on 
any  "trade  or  business11] — The  sub-lessees  of 
a  house  held  under  a  lease  which  contained  a 
covenant  that  the  lessee  would  not  carry  on, 
or  permit  to  be  carried  on,  upon  the  demised 
premises  "  any  trade  or  business  of  any  descrip- 
tion whatsoever  without  the  lessor's  consent," 
proposed  to  use  the  house  as  a  home  for  working 
girls,  who  were  to  be  admitted  on  application  to 
the  superintendent  and  proof  of  their  respecta- 
bility and  need  of  such  assistance.  Under  the 
original  scheme  a  small  charge  was  to  be  made 
upon  those  admitted  as  inmates  for  board  and 
lodging,  but  under  a  revised  scheme  no  charge 
was  to  be  made  upon  them— they  were,  however, 
expected  to  conform  to  certain  rules : — Held,  that 
the  object  of  the  covenant  was  to  keep  the  house 
as  a  private  dwelling-house,  that  what  the  sub- 
lessees proposed  to  do  would  be  carrying  on  the 
business  of  lodging-house  keepers,  and  that  it 
would  not  be  any  the  less  a  business  because  they 
made  no  charge,  and  that  to  carry  on  such  busi- 
ness would  be  a  breach  of  the  covenant.  Rolls 
v.  MiUer  (No.  2)  (App.),  58  Law  J.  Bep.  Chanc. 
682 ;  Law  Bep.  27  Ch.  D.  71. 

Decision  of  Pearson,  J.  (53  Law  J.  Bep.  Chanc. 
510),  affirmed.    Ibid. 

9. — House :  covenant  to  erect  house  of  speci- 
fied value] — Land  was  subject  to  a  covenant  that 
no  house  should  be  erected  on  any  part  thereof 
of  a  less  value  than  4001.  The  purchaser  of  the 
land  proceeded  to  erect  thereon  two  houses,  which 
were  afterwards  thrown  together  in  the  following 
way :  There  was  a  communication  between  them 
on  the  ground  floor ;  there  was  only  one  yard  in 
the  rear,  one  watercloset,  one  ashpit,  and  one 
kitchen.  There  were,  however,  separate  doors 
opening  on  to  the  street,  separate  shop-windows 

fronting  the  street,  and  separate  staircases.  Each 


of  the  two  houses  so  thrown  together  was  of  less 
value  than  400Z.,  but  the  two  together  were  of 
greater  value  than  400Z. : — Held,  that  the  two 
houses  so  thrown  together  were  substantially 
two  and  not  one  within  the  meaning  of  the 
covenant,  and  that  there  had  therefore  been  a 
breach  of  the  covenant.  Snow  v.  Whitehead, 
53  Law  J.  Bep.  Chanc.  885 ;  Law  Bep.  27  Ch.  D. 
588. 

10. — Laches:  covenant  of  indemnity:  re- 
citals]— There  is  no  doctrine  in  equity  any  more 
than  at  law  that  the  mere  non-suing  in  respect  of 
a  specialty  debt  for  any  period  short  of  the  twenty 
years,  constitutes  such  laches  on  the  part  of  the 
specialty  creditor  as  to  deprive  him  of  his  right 
of  suing  in  respect  of  such  debt.  In  re  Baker ; 
Collins  v.  Rhodes.  In  re  Seaman ;  Rhodes  v. 
Wish  (App.),  51  Law  J.  Bep.  Chanc.  315 ;  Law 
Bep.  20  Ch.  D.  230. 

B.  was  liable  under  a  covenant  to  pay  six 
months  after  his  death  500/.  to  the  trustees  of 
his  settlement;  and  was  also  entitled  to  the 
benefit  of  a  covenant  on  the  part  of  S.,  contained 
in  a  deed  dated  1860,  to  pay  a  similar  sum  forth- 
with in  exoneration  of  the  500Z.  covenanted  to 
be  paid  by  him ;  and  B.  had  not  during  the  life 
of  S.  (who  died  in  1869),  or  during  the  remainder 
of  his  own  life,  required  payment  of  the  sum. 
On  his  death  in  1878,  his  executors  were  sued  by 
the  trustees  of  his  settlement  for  payment  of  the 
500Z. : — Held,  that  B.'s  executors  being  bound 
under  the  covenant  of  B.  to  pay,  were  not  pre- 
vented by  any  equitable  doctrine  of  laches  on  the 
part  of  B.  from  suing  the  executors  and  trustees 
of  S.  on  her  covenant ;  and  the  executor  of  S. 
having  been  guilty  of  devastavit  by  non-con- 
version of  the  estate  of  S.  whereby  it  had  been 
lost,  B.'s  executors  were  held  entitled  to  recover 
from  the  estate  of  her  executor.    Ibid. 

Held  also,  that  a  covenant  of  indemnity,  un- 
like a  release,  is  not  to  be  restricted  by  its  re- 
citals.   Ibid. 

11.— Quiet  enjoyment] — A  general  system  of 
drainage,  consisting  of  lines  of  underground 
drains  fed  by  transverse  lines  of  field  drains, 
was  formed  over  an  enclosed  district  which  em- 
braced certain  farms  of  the  defendants.  Among 
these  farms  were  a  farm  let  to  the  plaintiff,  and 
a  farm  lying  above  and  adjoining  it.  In  1865 
the  upper  farm  was  demised  to  C.,  the  demise 
including  "waters  and  water  courses,"  with  a 
right  to  use  the  drains  through  the  plaintiff's 
land  for  the  purpose  of  carrying  away  from  C.'s 
land  so  much  water  as  they  were  adequate  to 
carry.  Subsequently  the  lower  farm  was  de- 
mised to  the  plaintiff,  the  lease  containing  the 
usual  covenant  for  quiet  enjoyment  without  in- 
terruption by  the  lessors  or  any  person  lawfully 
claiming  through  or  under  them.  By  an  exces- 
sive user  on  his  farm  by  C.  of  the  drainage 
system,  which  was  properly  constructed,  the 
plaintiff's  land  at  O.  was  injured.  The  plaintiff's 
land  at  Q.  was  also  injured  by  the  proper  user  by 
C.  of  drains  passing  through  the  plaintiff's  land 
which  were  improperly  constructed :  -  Held,  that 
the  defendants  were  in  no  way  liable  to  the 
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plaintiff  for  the  damage  done  at  O,  but  that  it 
was  otherwise  with  respect  to  the  damage  done 
at  Q.,  there  having  been  a  substantial  interrup- 
tion by  C,  a  person  lawfully  claiming  through 
the  .defendants,  of  the  plaintiff's  enjoyment  of 
the  land,  so  as  to  constitute  a  breach  of  the 
covenant  for  quiet  enjoyment.  Sanderson  v. 
The  Mayor  dtc.  of  Berwick-upon  Tweed  (App.), 
63  Law  J.  Rep.  Q.B.  559 ;  Law  Rep.  13  Q3.  D. 
547. 

12. — Quiet  enjoyment  and  title :  disturbance : 
waste  lands:  decree] — The  defendant  sold  cer- 
tain waste  land  to  the  plaintiff.  The  conveyance 
contained  a  covenant  for  title,  and  also  one  for 
quiet  enjoyment,  "  notwithstanding  any  act  or 
thing  done  or  suffered  by  the  defendant,  or  by 
any  of  his  predecessors  in  title."  Subsequently 
a  decree  was  made  in  a  suit  in  equity,  to  which 
the  plaintiff  was  not  a  party,  although  represent- 
ing one  of  a  class  of  persons  who  were  defen- 
dants in  that  suit,  by  which  it  was  declared  that 
the  land  so  conveyed  was  subject  to  a  general 
right  of  common  over  it :— Held,  that  the  decree, 
in  the  absence  of  any  entry  or  other  act,  was  not 
a  disturbance  of  the  plaintiff's  right  of  possession 
so  as  to  constitute  a  breach  of  the  oovenant  for 
quiet  possession.  Held  also,  that  a  grant  of 
such  right  of  common  by  some  predecessor  in 
title  of  the  defendant  would  not  be  inferred  in 
the  absence  of  evidence  of  such  a  grant,  and 
that  consequently  there  was  no  breach  of  the 
covenant  for  title.  Howard  v.  Maitland  (App.), 
53  Law  J.  Rep.  Q.B.  42 ;  Law  Rep.  11  Q.B.  D. 
695. 

Action  for :  right  of  action  not  merged  in  subse- 
quent judgment.    See  Mortgage— Interest,  2. 

Action  for,  when  barred  under  Statute  of  Limita- 
tions.   See  Limitations,  Statute  of,  12, 18. 

Action  for  damages  by  assignee  of  reversion: 
form  of  pleading.    See  Practice — Pleading,  7. 

Bankruptcy  of  covenantor:  covenant  not  to 
revoke  will  not  discharged  by.  See  Bank- 
ruptcy— Proof,  5. 

Damages :  measure  of.    See  Damages,  1. 

Lease :  vendor  and  purchaser :  evidence  of  per- 
formance of  covenants.  See  Vendor  and 
Purchaser,  34,  36. 

Merger  of  debt  in  subsequent  judgment.  See 
Mortgage — Interest,  3. 

Mining  lease:  oovenant  to  work  in  usual  and 
most  approved  way.    See  Mine,  3. 

Title :  conveyance  of  right  of  entry :  fictitious  or 
pretended  title.  See  Vendor  and  Purchaser,  41. 

Construction. 

Covenant  to  pay  rates,  taxes,  and  assessments. 

13. — "  Duties  "  :  drainage  expenses  :  public 
health  act,  1875]— The  defendant  was  tenant  for 
years  to  the  plaintiffs  under  a  lease  containing  a 
covenant  by  the  tenant  to  "  bear,  pay,  and  dis- 
charge "  certain  specified  rates  and  taxes,  "  and 


all  other  taxes,  rates,  duties,  and  assessments 
whatsoever,  whether  Parliamentary,  parochial, 
or  otherwise,  taxed,  charged,  rated,  assessed,  or 
imposed  upon  the  said  demised  premises  or  any 
part  thereof,  or  upon  the  landlords  or  tenants  in 
respect  thereof."  The  sanitary  authority  duly 
obtained  an  order  of  Justices,  under  section  96 
of  the  Public  Health  Act,  1875,  against  the 
plaintiffs,  as  owners,  directing  them  to  abate  a 
nuisance  arising  from  defective  drainage,  and  for 
that  purpose  to  make  certain  drains.  The  plain- 
tiffs made  the  drains  accordingly,  and  sued  the 
defendant  for  the  cost  thereby  incurred : — Held 
(by  Bramwell,  L. J.,  and  Baggallay,  L.J. ;  Brett, 
L.J.,  dissentiente),  that  the  plaintiffs  were  en- 
titled to  recover  the  cost  from  the  defendant 
under  his  oovenant.  Budd  v.  Marshall  (App.), 
50  Law  J.  Rep.  Q.B.  24. 

14.— Paving :  metropolis  management  acts] — 
The  defendant  was  tenant  to  the  plaintiffs  of  a 
house  under  an  agreement  for  a  lease,  by  which 
he  agreed  to  pay  "  all  rates,  taxes,  and  assess- 
ments payable  in  respect  of  the  premises  during 
the  tenancy  (except  land  tax  and  the  landlord's 
property  tax)."  The  plaintiffs,  having  been 
compelled  to  pay  the  amount  apportioned  by  the 
vestry  in  respect  of  the  said  house  for  the  ex- 
pense of  paving  the  street  in  which  it  was 
situated,  now  claimed  repayment  from  the  de- 
fendant under  the  agreement : — Held,  that  this 
was  not  a  "  rate,  tax,  or  assessment "  from  which 
the  defendant  by  his  agreement  undertook  to 
relieve  the  plaintiffs,  and  that  therefore  the 
plaintiffs  were  not  entitled  to  maintain  an  action 
against  the  defendant  in  respect  of  the  amount 
so  paid  by  them.  Wilkinson  v.  CoUyer,  53  Law 
J.  Rep.  QJB.  278 ;  Law  Rep.  13  QJB.  D.  1. 

Hartley  v.  Hudson  (48  Law  J.  Rep.  C.P.  761 ; 
Law  Rep.  4  C.P.  D.  367)  considered.    Ibid. 

15. — Paving:  new  street]  —  The  defendant 
became  tenant  of  a  house  under  a  lease  by  which 
he  covenanted  to  pay  "the  sewers  and  main 
drainage  rates  ....  and  other  district  rates 
and  assessments  whatsoever,  whether  Parlia- 
mentary, parochial,  or  otherwise,  which  now  are, 
or  which  at  any  time  during  the  said  term  shall 
be  taxed,  rated,  charged,  assessed,  or  imposed 
upon  the  said  demised  premises,  or  any  part 
thereof,  or  upon  or  payable  by  the  occupier  or 
tenant  in  respect  thereof."  The  local  authority 
paved  a  'new  street  and  apportioned  the  total 
expense  of  so  doing  on  the  owners  of  the  houses 
forming  the  new  street,  of  which  the  demised 
premises  formed  part.  The  plaintiffs,  on  whom 
the  lessor's  interest  in  the  premises  had  devolved, 
were  compelled  to  pay  the  apportioned  amount : — 
Held,  that  the  charge  in  question  was  for  work 
done  for  the  permanent  improvement  of  the  pro- 
perty, and  therefore  for  the  interest  of  the  land- 
lord, as  distinguished  from  a  rate  made  for 
temporary  or  current  expenditure  for  the  interest 
of  the  tenant  or  occupier;  and  therefore  that 
the  plaintiffs  could  not  recover  the  amount  from 
the  defendant.  Alhcm  v.  Dickinson  (App.),  62 
Law  J.  Rep.  Q.B.  190 ;  Law  Rep.  9  QJB.  D.  632. 

16,—  Water  rates]  — A  covenant  by  the  land- 
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lord  to  pay  "  all  rates  and  taxes  chargeable  in 
respect  of  the  premises  "  includes  the  payment 
of  water  rates.  The  Direct  Spanish  Telegraph 
Company  (Lim.)  v.  Shepherd,  53  Law  J.  Rep. 
Q.B.  420 ;  Law  Rep.  13  QJ3.  D.  202. 

After-acquired  property,  to  settle.  See  Settle- 
ment, 1-9. 

Indemnity:  assignment  of  lease:  right  of  as- 
signor to  indemnity  how  affected  by  his  taking 
an  assignment  or  paying  rent.  See  Landlord 
and  Tenant— Lease,  1. 

Option  to  purchase  fee  of  demised  premises : 
exercise  of  option.    See  Option,  1. 

Quiet  enjoyment :  extent  of  covenant :  persons 
claiming  interest  in  property  conveyed.  See 
Portion,  1. 

Renewal  of  lease,  for.  See  Landlord  and 
Tenant — Lease,  9. 

Repair :  insurer's  right  to  benefit  of  covenant  to 
repair  where  premises  repaired  by  tenant.  See 
Insurance— Fire,  1. 

Separation  deed :  molestation :  covenant  by  wife 
not  to  molest  husband.  See  Husband  and 
Wife,  68. 

Restrictive  Covenant. 

Alteration  of  character  of  property.  See  No.  1 
supra. 

Notice  of:  lessee  when  fixed  with.  See  Land- 
lord and  Tenant— Lease,  4,  and  No.  21  infra. 

Vendor  and  purchaser :  objection  to  title.  See 
Vendor  and  Purchaser,  37,  45. 


Running  with  Land. 

17. — "  Beershop  "  ;  benefit  and  burthen  of 
covenant :  constructive  notice] — The  trustees  of 
an  estate  of  twenty-five  acres  intended  to  be  laid 
out  for  building  purposes,  sold  part  to  G.  (on 
which  a  tavern  was  afterwards  built),  and  cove- 
nanted with  C,  his  heirs  and  assigns,  not  to  sell 
any  portion  of  the  estate  without  introducing 
into  the  purchase-deed  a  covenant  not  to  erect 
thereon  or  use,  or  permit  to  be  used,  any  build- 
ing erected  thereon  as  a  tavern,  public-house, 
or  beershop.  N.  was  successor  in  title  to  C. 
In  1870  the  trustees  sold  other  parts  of  the 
estate  to  a  company,  which  covenanted  with  the 
trustees  not  to  use,  or  permit  to  be  used,  any 
building  erected  thereon  as  a  tavern,  public- 
house,  or  beershop.  In  1879  the  company  sold 
part  of  such  land  to  P.,  who  entered  into  a  simi- 
lar restrictive  covenant  with  the  company.  P. 
leased  a  house  built  on  such  land  to  a  yearly 
tenant,  who  took  out  a  licence  under  26  <fe  27  Vict. 
c.  33.  s.  1,  to  sell  beer  by  retail  off  the  premises. 
The  tenant  denied  actual  notice  of  the  restric- 
tive covenant.  The  trustees  of  the  estate  had 
parted  with  all  their  property  therein  except 
certain  interests  in  the  roads  and  sewers.  In  an 
action  by  N.  and  the  trustees  to  restrain  P.  and 
his  tenant  from  using  the  house  as  a  beershop, 

Digest,  1881-1885. 


— Held,  that  the  plaintiffs  could  enforce  the 
restrictive  covenant  in  the  absence  of  the  com- 
pany, the  immediate  covenantees  of  P.  Held 
also,  that  the  tenant  must  be  taken  to  have 
constructive  notice  of  P.'s  title.  Held  also,  that 
the  covenant  was  broken  by  selling  beer  by  retail 
off  the  premises.  Nicoll  v.  Fenning,  51  Law 
J.  Rep.  Chanc.  166  ;  Law  Rep.  19  Ch.  D.  258. 

18. — Building  on  land] — Semble,  a  cove- 
nant to  build  on  request  does  not  run  with  the 
land ;  but  the  liability  to  allow  others  to  enter 
and  fulfil  such  covenant  does.  Andrew  v.  Aitken, 
52  Law  J.  Rep.  Chanc.  294 ;  Law  Rep.  22  Gh.  D. 
218. 

19. — Liability  of  assignee  with  notice:  affir- 
mative and  restrictive  covenants] — Land  was 
granted  to  J.  in  fee,  subject  to  a  rent-charge. 
The  grantee  covenanted  for  himself,  his  heirs, 
executors,  and  administrators,  that  he,  his  heirs 
or  assigns,  would  pay  the  rent,  would  erect 
buildings  on  the  land,  and  would  thereafter 
keep  them  in  repair.  The  grantor  afterwards 
assigned  the  rent-charge  with  the  benefit  of  all 
covenants  to  the  plaintiff,  and  the  land  and 
buildings  which  had  been  erected  came  by  as- 
signment to  A.,  who  mortgaged  them,  subject  to 
the  covenants,  to  the  defendants,  who  afterwards 
entered  into  possession.  In  an  action  on  the 
covenant  to  repair, — Held,  that  the  defendants 
were  not  liable,  that  the  covenant  did  not  run 
with  the  land,  that  it  was  a  collateral  affirma- 
tive covenant,  and  did  not  impose  a  burden  on 
the  land,  so  that  the  defendants  oould  not,  as 
assignees  with  notice,  be  compelled  to  perform 
it.  Haywood  v.  The  Brunswick  Permanent 
Benefit  Building  Society  (App.),  51  Law  J.  Rep. 
QJB.  73  ;  Law  Rep.  8  QJB.  D.  403. 

Cooke  v.  Chilcott  (Law  Rep.  3  Gh.  D.  694) 
questioned.    Ibid. 

20. — Purchasers  of  several  plots  of  same 
estate :  condition  of  sale] — Where  the  same 
vendor  selling  to  several  persons  plots  of  land, 
parts  of  a  larger  property,  exacts  from  each  of 
the  purchasers  covenants  imposing  restrictions 
on  die  use  of  the  plots  sold,  without  putting 
himself  under  any  corresponding  obligation,  if 
the  restrictions  are  merely  matters  of  agreement 
between  the  vendor  and  the  purchasers  imposed 
for  the  vendor's  own  benefit,  the  purchasers  of 
the  several  plots  cannot  enforce  them  inter  se ; 
but  if  the  restrictions  are  meant  for  the  common 
advantage  of  the  several  purchasers,  such  pur- 
chasers and  their  assigns  may  enforce  them 
inter  se  for  their  own  benefit.  The  Nottingham 
Patent  Brick  Company  v.  Butler,  54  Law  J.  Rep. 
Q.B.  545  ;  Law  Rep.  15  Q3.  D.  261. 

Whether  covenants  imposing  restrictions  upon 
the  use  of  plots  of  land,  part  of  a  larger  property, 
entered  into  with  the  vendor  by  the  purchasers 
of  the  several  plots  are  merely  matters  of  agree- 
ment between  the  vendor  and  the  several  pur- 
chasers for  the  vendor's  own  benefit,  or  are 
meant  to  be  for  the  common  advantage  of  the 
several  purchasers,  is  a  question  of  fact.    Ibid. 

21. — Purchaser  of  freehold :  breach  by  sub- 
tenant :  notice ;  vendor  and  purchaser  act,  1874 
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s.  2] — A  sub-tenant  is  liable  to  a  restrictive 
oovenant  entered  into  by  the  purchaser  of  the 
freehold  for  himself  and  his  assigns,  though 
neither  the  sub-tenant  nor  his  lessor  has  actual 
notice  of  it,  and  in  spite  of  the  provision  of  sec- 
tion 2  of  the  Vendor  and  Purchaser  Act,  1874, 
preventing  the  examination  of  the  title  to  the 
freehold.  In  the  conveyance  in  1875  to  F.  of 
part  of  a  building  estate  purchased  by  him,  F. 
covenanted  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  with  the  owner  or 
owners  for  the  time  being  of  the  remainder  of 
the  property,  not  to  carry  on  the  trade  of  retailer 
of  wine,  spirits,  or  beer  on  the  land  purchased. 
F.  leased  to  D.,  who  sub-leased  to  J.,  neither  D. 
nor  J.  having  actual  notice  of  the  restriction.  J. 
opened  a  shop  for  the  sale  of  wine  and  beer  to 
be  consumed  off  the  premises.  Upon  a  motion 
for  an  injunction  by  T.,  the  purchaser  of  another 
part  of  the  building  estate, — Held,  that  J.  was 
liable  to  the  covenant.  Thomewell  v.  Johnson, 
50  Law  J.  Rep.  Chanc.  641. 

22. — Repair :  assigns :  personal  covenant : 
notice,  equitable  doctrine  of] — The  doctrine  in 
Tulk  v.  Moxhay  (2  Ph.  774)  is  limited  to  restric- 
tive stipulations,  and  will  not  be  extended  so  as  to 
bind  in  equity  a  purchaser  taking  with  notice  of  a 
covenant  to  expend  money  on  repairs  or  other- 
wise which  does  not  run  with  the  land.  Auster- 
berry  v.  The  Corporation  of  Oldham  (App.),  Law 
Rep.  29  Ch.  D.  750. 

Cooke  v.  Chilcott  (Law  Rep.  3  Ch.  D.  694) 
overruled  on  this  point.  Morland  v.  Cook  (87 
Law  J.  Rep.  Chanc  825;  Law  Rep.  6  Eq.  252) 
explained.  Holmes  v.  Buckley  (1  Eq.  Cas.  Abr. 
27)  discussed.    Ibid. 

Semble,  that  the  burden  of  a  oovenant  (not 
involving  a  grant)  never  runs  with  the  land 
except  as  between  landlord  and  tenant.    Ibid. 

Consideration  of  the  circumstances  under 
which  a  covenant  will  be  held  to  touch  or 
concern  the  land  of  the  covenantee  so  that  the 
benefit  may  run  with  the  land.    Ibid. 

A.  by  deed  conveyed  for  value  to  trustees  in 
fee  a  piece  of  land  as  part  of  the  site  of  a  road 
intended  to  be  made  and  maintained  by  the 
trustees  under  the  provisions  of  a  contemporane- 
ous trust  deed  (being  a  deed  of  settlement  for  the 
benefit  of  a  joint-stock  company  established  to 
raise  the  necessary  capital  for  making  the  road) ; 
and  in  the  conveyance  the  trustees  covenanted 
with  A.,  his  heirs  and  assigns,  that  they,  the 
trustees,  their  heirs  and  assigns,  would  make 
the  road,  and  at  all  times  keep  it  in  repair,  and 
allow  the  use  of  it  by  the  public  subject  to  tolls. 
The  piece  of  land  so  conveyed  was  bounded  on 
both  sides  by  other  lands  belonging  to  A.  The 
trustees  duly  made  the  road,  which  afforded  the 
necessary  access  to  A.'s  adjoining  lands.  A.  after- 
wards sold  his  adjoining  lands  to  the  plaintiff, 
and  the  trustees  sold  the  road  to  the  defendants, 
both  parties  taking  with  notice  of  the  oovenant 
to  repair : — Held  (affirming  the  decision  of  the 
Vice-Chanoellor  of  the  Duchy  of  Lancaster), 
that  the  plaintiff  could  not  enforce  the  covenant 
against  the  defendants.    Ibid. 


Agreement  by  landlord  to  pay  tenant  for  un- 
exhausted improvements  at  expiration  of 
tenancy.  See  Landlord  and  Tenant— Im- 
provements. 

Underlease:  agreement  that  underlease  shall 
contain  same  covenants  as  original  lease.  See 
Landlord  and  Tenant— Contract,  5. 

Validity. 

28. — Restraint  of  marriage] — A  covenant  not 
to  revoke  a  will  is  not  void  as  being  in  restraint 
of  marriage.  Robinson  v.  Ommaney,  51  Law  J. 
Rep.  Chanc.  894 ;  Law  Rep.  21  Ch.  D.  780. 

Power :  covenant  by  donee  of  limited  power  to 
exercise  it  in  particular  way  held  void.  See 
Power,  21. 

Remoteness:  covenant  giving  perpetual  option 
held  void.    See  Remoteness,  4. 

CRANWORTH'S  (LORD)  ACT. 

(23  &  24  Vict.  c.  145.) 

See  Infant,  18 ;  Trust — Appointment,  2,  9. 

CREDITOR. 

See  Administration  ;  Bankruptcy  ;  Company. 

Creditor's  deed.    See  Composition  Deed. 

Fraud  on  creditors.  See  Bankruptcy— Act  of 
Bankruptcy,  11-15;  Fraudulent  Preference; 
Fraudulent  Conveyance. 

Laches  by:  devastavit  by  executor.  See  Exe- 
cutor, 6. 

CREDITOR'S  DEED. 
See  Composition  Deed. 

CREMATION. 

Dead  body:  misdemeanour:  nuisance:  in- 
quest :  preventing  inquest  being  held] — To  burn 
a  dead  body  instead  of  burying  it  is  not  a  mis- 
demeanour, unless  it  is  so  done  as  to  amount  to 
a  public  nuisance.  Reg.  v.  Price,  53  Law  J. 
Rep.  M.C.  51 ;  Law  Rep.  12  Q3.  D.  247. 

Whether  lawful,  quiere.    See  Executor,  9. 

CRIMINAL  INFORMATION. 
See  Libel,  1,  2. 

CRIMINAL   LAW. 

[Power  of  Lord  Lieutenant  in  Ireland  to  arrest 
and  detain  suspected  persons  in  a  prescribed 
district,  s.  1.  Act  to  continue  in  force  till  30th 
of  September,  1882,  s.  3.    44  &  45  Vict.  c.  4.] 

[Prohibition  against  having  or  carrying  arms  in 
Ireland,  and  power  to  search  for  same  in  pro- 
claimed district,  s.  1.  Power  of  Lord  Lieutenant 
to  proclaim  districts,  s.  2.  Powers  as  to  pro- 
hibiting or  regulating  sale  or  importation  of 
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arms  and  ammunition,  s.  3.    Act  to  continue  in 
force  till  1st  of  June,  1886.    44  &  45  Vict.  c.  6.] 

[Prevention  of  Crime  (Ireland)  Act,  1882.  45  <fc  46 
Vict.  c.  25.] 

[Amendment  of  the  Act  for  the  Prevention  of 
Crime  in  Ireland,  1882,  as  to  the  audience  of 
solicitors.    46  A  47  Vict.  c.  12.} 

[Statutory  provisions  for  the  protection  of 
women  and  girls,  the  suppression  of  brothels, 
and  other  purposes.  Criminal  Law  Amend- 
ment Act,  1885.    48  &  49  Vict.  o.  69.] 

See  Bigamy;  Forgery;  Fraudulent  Debtor; 
Indecency;  Larceny;  Libel;  Malicious  In- 
jury ;  Misappropriation  ;  Murder  ;  Rape  ; 
Unlawful  Assembly. 

Evidence, 

See  Evidence,  3-5. 

[In  criminal  proceedings  against  a  husband  or 
wife  under  the  Married  Women's  Property  Act, 
1882,  the  husband  and  wife  respectively  to  be 
competent  to  give  evidence,  and,  except  when 
defendant,  compellable  to  do  so.  47  &  48  Vict, 
c.  14.] 

[Aocused  person,  and  husband  or  wife  of  accused, 
competent  to  give  evidence  in  certain  cases. 
See  48  <&  49  Vict.  o.  69,  s.  20.] 

Statements  made  on  enquiry  before  Election 
Commissioners.    See  Perjury,  1. 

Practice. 

Appeal :  u  criminal  cause  or  matter."  See 
Practice— Appeal,  20. 

Appeal :  jurisdiction  of  Appeal  Court.  See 
Practice— Appeal,  22. 

Indictment  for  conspiracy  :  conviction  of  one 
only.    See  Conspiracy. 

Indictment :  joinder  of  several  misdemeanours : 
second  term  of  imprisonment  beginning  at  end 
of  first.    See  Perjury,  2. 

Information  :  malicious  injury  to  property :  in- 
formation, in  whose  name  to  be  laid.  See 
Malicious  Injury  to  Property. 

New  trial  of  indictment  for  obstruction  of  high- 
way :  not  granted.  See  Practice — New  Trial,  5. 

CRIMINAL  LUNATIC. 

[Consolidation  and  amendment  of  the  law  re- 
lating to  criminal  lunatics.  47  &  48  Vict.  c.  64.] 

See  Lunatic,  7. 

CROSS-EXAMINATION. 
See  Practice — Evidence,  19-21. 

CROSS-REMAINDERS. 
See  Will— Implied  Gift,  1. 


CROSSED   CHEQUE. 

[Statutory  provisions  as  to  crossed  cheques. 
Bills  of  Exchange  Act,  1882,  45  &  46  Vict, 
o.  61,  ss.  76-82.    And  see  Bill  of  Exchange.] 

CROWN. 

[Limitation  of  proceedings  to  recover  personal 
estate  by  or  from  Crown.  47  <fe  48  Vict.  o.  71, 
s.  3.] 

[Power  of  Court  to  sell  interest  of  Crown  in  real 
estate,  and  to  waive  right  of  Crown  in  certain 
cases.    47  &  48  Vict.  o.  71,  ss.  5  and  6.] 

1. — Deputy  commissary-general] — A  deputy 
commissary-general  cannot  be  sued  either  per- 
sonally or  in  his  official  capacity  upon  a  contract 
entered  into  by  him  on  behalf  of  the  Commis- 
sariat Department.  Palmer  v.  Hutchinson,  50 
Law  J.  Rep.  P.C.  62 ;  Law  Rep.  6  App.  Cas.  619. 

2. — Grant :  effect  of  sovereignty  of  the  crown : 
proclamation  of  annexation :  limitation] — Grants 
of  land  in  a  colony  by  the  Crown  afford  ample 
evidence  that  the  Crown  has  assumed  territorial 
dominion  in  such  colony,  and  the  fact  that 
a  formal  proclamation  of  annexation  was  not 
made  till  long  after  such  grants  does  not  affect 
such  evidence.  Title  to  land  in  a  colony  acquired 
as  against  the  Crown  by  sixty  years'  adverse 
possession.  A  testator  having  under  a  treaty 
the  right  or  privilege  of  occupying  a  definite 
parcel  of  land  for  the  purpose  of  cutting  timber 
thereon,  by  his  will  devised  all  his  "  effects  " : — 
Held,  that  such  right  or  privilege  passed  to  his 
devisees.  The  Attorney-General  of  British 
Honduras  v.  Bristowe  &  Hunter^  50  Law  J.  Rep. 
P.C.  15  ;  Law  Rep.  6  App.  Cas.  143. 

3. — Intestate  :  next-of-kin  not  entitled  to  in- 
terest on  moneys  paid  to  trustee  for  the  crown] — 
The  Crown  not  having  taken  out  letters  of 
administration  to  an  intestate  is  not  liable  for 
interest  to  the  next-of-kin  who  subsequently 
establish  their  title  to  the  fund  in  the  hands  of  the 
Solicitor  to  the  Treasury.  In  re  Gosman  (App.), 
50  Law  J.  Rep.  Chano.  624 ;  Law  Rep.  17  Ch.  D. 
771. 

Booty  of  war.    See  Booty  of  War. 

Lands.  See  Colonial  Law — Canada,  12  ;  Griqua- 
land  ;  New  South  Wales,  1,  2  ;  Western 
Australia,  1. 

Market :  power  of  Crown  to  grant.  See  Market,  3. 

Penal  action:  common  informer.  See  Parlia- 
mentary Oath,  1,  2. 

Property :  exemption  from  poor  rates.  See  Poor 
Rates,  4. 

Reservation  of  rights  of  Crown.    See  Patent,  17. 

CRUELTY. 

1. — •«  Domestic  animal " :  decoy  bird} — Linnets 
caught,  kept  in  captivity,  and  trained  to  act  as 
deooy  birds,  for  the  purpose  of  catching  other 
birds,  were  treated  with  cruelty: — Held,  that 
they  were  "domestic  animals"  under  the  pro- 
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teotion  of  12  A  13  Vict.  c.  92.  ss.  2  and  29,  as 
amended  by  17  A  18  Vict.  o.  60.  s.  3.  Colam  v. 
Pagett,  53  Law  J.  Rep.  M.C.  64 ;  Law  Rep. 
12  QJB.  D.  66. 

2.— Domestic  animals :  young  parrots :  omis- 
sion to  supply  water] — The  appellant,  a  foreman 
to  a  dealer  in  foreign  birds,  sent  some  parrots 
from  L.  to  D.  by  railway  in  a  box  without  water. 
They  were  found  at  H.,  a  station  on  the  route, 
after  ten  hours'  travelling,  suffering,  as  the  re- 
spondent alleged,  from  want  of  water,  which  they 
drank  eagerly  when  offered  to  them.  Upon  these 
facts  the  magistrate  convicted  the  appellant, 
under  12  A  13  Vict.  c.  92.  s.  2,  of  torturing  or 
causing  to  be  tortured  "  domestic  animals  " : — 
Held,  that  the  conviction  was  bad,  on  the  grounds 
that  there  was  no  evidence  of  cruelty  or  that  the 
parrots  in  question  were  "domestic  animals" 
within  the  meaning  of  the  statute.  Swan  v. 
Sanders,  50  Law  J.  Rep.  M.C.  67. 

Quiere,  whether,  if  an  offence  had  been  com- 
mitted, such  offence  would  have  been  a  con- 
tinuing one.    Ibid. 

CURTESY. 
See  Husband  and  Wife,  27. 

CUSTODY  OF  CHILDREN. 
See  Infant,  5-8. 

CUSTODY  OF  GOODS. 
See  Innkeeper. 

CUSTOM. 

Custom  of  country.    See  Landlord  and  Tenant. 

Evidence :  custom  of  manor.    See  Copyhold,  1. 

Evidence:  admissibility:  custom  inconsistent 
with  contract.    See  Evidence,  15. 

Evidence :  admissibility  :  custom  of  port.  See 
Ship — Charter-party,  3. 

Furniture:  hiring,  for  hotels:  Court  takes  ju- 
dicial notice  of.  See  Bankruptcy — Order  and 
Disposition,  7-9. 

Manor,  of.    See  Copyhold,  1. 

Mines,  as  to  working :  right  to  impose  burden  on 
surface.    See  Mines,  7. 

Unreasonableness  :  cost-book  mine  :  mode  of 
ascertaining  share  of  liabilities.    See  Mine,  1. 

CUSTOM  HOUSE  AGENT. 

Infringement  of  patent  by  importation.  See 
Patent,  8. 

CUSTOMS  AND  INLAND  REVENUE  ACTS. 

[44  A  45  Vict.  c.  12  ;  45  A  46  Vict.  c.  41 ;  46  A 
47  Vict.  c.  10 ;  46  A  47  Vict.  c.  55 ;  47  A  48 


Vict.  c.  25  ;  47  A  48  Vict.  c.  62 ;  48  A  49  Vict, 
c.  1 ;  48  A  49  Vict.  c.  51.] 

[Customs  (Officers)  Act,  1881,  44  A  45  Vict.  c.  80.] 

CUSTOMS  ANNUITY  FUND. 

Admission  of  nominee :  interest  of  subscriber 
in  fund] — The  Customs  Annuity  and  Benevolent 
Fund  was  established  by  Act  of  Parliament  for 
the  benefit  of  the  widows,  children,  and  other 
relatives  of  officers  of  the  Customs ;  and  by  the 
Act  a  compulsory  poundage  was  authorised  to 
be  levied  on  and  deducted  from  their  salaries ; 
directors  were  appointed  to  manage  the  fund  and 
make  rules,  and  had  a  discretionary  power  to 
admit  persons  other  than  relatives  of  the  sub- 
scriber and  his  nominees  to  the  benefit  of  the 
fund.  By  rules  made  under  the  authority  of  the 
Act  the  admission  of  nominees  was  to  take  place 
during  the  lifetime  of  the  subscriber.  Another 
rule  provided  that  the  capital  money  forthcoming 
at  a  subscriber's  death  should,  subject  to  the 
following  directions,  be  appropriated  according 
to  the  directions  contained  in  his  will  or  codicil, 
or  in  any  instrument  in  writing  signed  by  him 
in  the  presence  of  an  attesting  witness,  and  de- 
posited with  the  directors  during  his  lifetime,  or 
deposited  within  three  months  after  his  death, 
or  in  default  of  such  directions  in  manner  there- 
inafter prescribed.  The  widow's  share  should 
not  be  less  than  one  third  if  appropriated  in 
creation  of  an  annuity,  nor  less  than  the  in- 
terest for  her  life  of  two  thirds  if  set  apart  for 
investment,  and  in  either  case  the  remainder  of 
the  capital  money  should  be  subject  to  the  direc- 
tions of  the  subscriber,  and  be  applied  or  paid 
in  any  manner  or  proportion  he  might  think  fit 
for  the  benefit  of  his  widow,  children,  blood 
relations  or  any  of  them,  or  bis  nominee  or 
nominees  who  should  have  been  duly  admitted 
by  the  directors.  If  there  should  be  no  widow 
the  whole  capital  money  should  be  subject  to 
the  directions  of  the  subscriber  as  aforesaid. 
If  a  subscriber  died  leaving  issue  without  having 
by  will  or  other  instrument  directed  the  appli- 
cation of  the  capital  money,  the  same  should 
become  the  property  in  equal  proportions  of 
such  of  his  children  who  should  be  living  at  his 
death.  A  subscriber,  who  was  a  widower,  made 
a  will  whereby  he  bequeathed  his  insurance  in 
the  Customs  Fund  to  H.,  who  was  no  relation, 
and  who  was  never  admitted  by  the  directors  as 
his  nominee.  The  subscriber  died  leaving  three 
children : — Held,  that  the  insurance  fund  was 
not  the  property  of  the  subscriber,  but  that  he 
had  merely  a  limited  power  of  appointment  over 
it,  and  that  the  directors  not- having  admitted 
his  nominee,  the  rights  of  the  children  to  the 
fund  were  not  affected  by  the  will,  and  that  they 
were  entitled  to  it  to  the  exclusion  of  H.  In  re 
Phillips'  Insurance  (App.),  52  Law  J.  Rep.Chanc. 
441 ;  Law  Rep.  23  Ch.  D.  235. 

Decision  of  Bacon,  V.C.,  reversed.    Ibid. 

CY-PRfcS. 
See  Chabtty,  15. 
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Measure  of. 
Bemotencis. 


DAMAGES. 


Measure  of. 

1. — Covenant  to  build  a  wall] — In  an  action 
upon  a  covenant  entered  into  by  the  purchaser 
on  the  sale  of  land  that  the  land  bought  should 
be  enclosed  on  the  side  adjoining  the  land  of 
the  vendor  with  a  wall  or  railing,  the  measure 
of  damages  is  not  the  cost  of  building  the  wall 
or  railing,  but  the  injury  to  the  adjoining  land 
of  the  vendor.  Wigsell  v.  The  Corporation  of 
the  School  for  the  Indigent  Blind,  51  Law  J. 
Rep.  QJB.  330  ;  Law  Rep.  8  Q.B.  D.  357. 

2. — Debtor  and  creditor :  bankruptcy  :  action 
by  trustee j — The  defendant  contracted  with  a 
firm  to  purchase  their  business,  and,  in  con- 
sideration, to  pay  certain  trade  debts  of  the  firm. 
Subsequently  the  firm  went  into  liquidation,  and 
a  trustee  was  appointed.  The  defendant  having 
failed  to  pay  the  debts,  in  an  action  for  damages 
by  the  trustee  it  was  Held  (reversing  the  judg- 
ment of  Huddleston,  B. — Baggallay,  L.J.,  dubi- 
tante),  that  the  measure  of  damages  which  the 
plaintiff  was  entitled  to  recover  for  the  breach 
was  the  whole  amount  of  the  unpaid  debts. 
Porter  v.  Vorley  (9  Bing.  93 ;  1  Law  J.  Rep.  C.P. 
170)  discussed  and  disapproved.  Ashdown  v. 
IngamelU  (App.),  50  Law  J.  Rep.  Q.B.  109 ;  Law 
Rep.  5  Ex.  D.  280. 

3. — Merchant  and  commission  agent] — A  com- 
mission agent  who  is  instructed  to  buy  goods  of 
a  specific  description  on  account  of  a  merchant, 
and  who  buys  and  forwards  goods  of  an  inferior 
description,  is  liable  to  recoup  the  merchant  the 
amount  of  the  loss  which  he  has  actually  sus- 
tained, and  is  not  liable  to  pay  the  difference 
between  the  value  of  the  goods  sent  and  the 
market  value  of  the  goods  ordered  as  if  he  were 
a  vendor.  Cassaboglon  v.  Gibb,  51  Law  J.  Rep. 
Q3.  593  ;  Law  Rep.  9  Q.B.  D.  220 ;  affirmed  on 
appeal,  52  Law  J.  Rep.  Q.B.  538;  Law  Rep. 
11  Q3.  D.  797. 

4* — Purchase  of  goods  to  fulfil  sub-contract] — 
The  defendants  contracted  with  the  plaintiffs  to 
deliver  in  Paris  a  certain  number  of  sheepskins 
on  certain  specified  terms  as  to  quantity,  price, 
and  times  of  delivery.  At  the  time  of  making 
the  contract  the  defendants  knew  that  the 
plaintiff  was  making  it  in  order  to  fulfil  another 
contract  which  was  either  then  made  or  about 
to  be  made  by  him  with  a  customer  in  Paris. 
The  plaintiff,  under  this  contract,  sold  the  skins 
at  a  profit  of  five  francs  per  skin.  There  was 
no  market  into  which  either  the  plaintiff  or  his 
customer  could  go  to  purchase  the  skins  in 
question  in  the  event  of  a  breach  of  the  con- 
tract. The  defendants  did  not  deliver  the  whole 
of  the  skins,  and  thereupon  the  plaintiff's  cus- 
tomer sued  the  plaintiff  in  France  for  breach  of 
contract,  and  recovered  damages.  In  an  action 
against  the  defendants  for  breach  of  contract, — 
Held,  that  the  plaintiff  was  entitled  to  recover 


both  the  amount  of  profit  which  he  would  have 
made  if  he  had  fulfilled  his  contract  with  his 
customer,  and  also  the  damages  paid  by  fri™  in 
respect  of  his  liability  for  breach  of  the  con- 
tract with  his  customer,  and  that  the  amount 
recovered  against  him  in  France  might,  under 
the  circumstances,  be  taken  as  a  not  unreason- 
able amount  in  estimating  the  damages  for  the 
defendants'  breach  of  contract.  OrSbert-Borgnis 
v.  Nugent  (App.),  64  Law  J.  Rep.  QJJ.  511 ;  Law 
Rep.  15  Q.B.  D.  85. 

Carrier :  delay  in  delivering  goods :  loss  of 
market.    See  Carrier,  4. 

Collision  :  loss  of  ship :  unearned  freight.  See 
Insurance,  Marine,  7. 

Covenant  for  quiet  enjoyment.  See  Vendor  and 
Purchaser,  41. 

Dividends :  payment  of,  by  directors  wrongfully 
out  of  money  borrowed.  See  Company — 
Winding-up,  19. 

Fishing  boat  run  down  by  vessel :  loss  of  fish- 
ing opportunities.    See  Ship— Collision,  4.' 

Negligence :  temporary  loss  of  goods  by  carrier. 
See  Carrier,  1. 

Refusal  to  register  transfer  of  shares.  See  Com- 
pany—Shares,  30. 

Shares:  breach  of  contract  to  take.  See  Com- 
pany— Shares,  4. 

Solicitor  improperly  selling  property  mortgaged 
to  him  by  client.    See  Solicitor,  11. 

Remoteness. 

5. — Horses  catching  cold]— The  plaintiff  sent 
some  horses  to  stables  with  which  the  defendant 
had  contracted  to  supply  him  during  a  fair. 
Another  person  to  whom  the  defendant  had 
subsequently  let  the  same  stables,  turned,  with 
the  assistance  of  the  defendant's  servants,  the 
plaintiff's  horses  out  of  the  stables  without  their 
clothing,  and  while  they  were  standing  in  the 
defendant's  yard  until  other  stables  could  be 
procured  some  of  them  caught  cold  and  became 
depreciated  in  value.  The  jury  found  that  the 
depreciation  in  value  was  the  result  of  the 
breach  of  contract  by  the  defendant : — Held  (by 
the  Court  of  Appeal  —dubitante  Bramwell,  L.J.), 
that  the  defendant  was  liable  for  the  deprecia- 
tion thus  caused,  and  that  the  damage  was  not 
too  remote.  Hobbs  v.  The  London  and  South 
Western  Railway  Company  (44  Law  J.  Rep. 
Q.B.  49 ;  Law  Rep.  10  Q.B.  111)  questioned. 
M'Mahon  v.  Field  (App.),  50  Law  J.  Rep.  Q.B. 
552 ;  Law  Rep.  7  QJB.  D.  591. 

6.— Loss  of  market:  tort] — The  plaintiff 
shipped  a  cargo  of  maize  on  board  the  C,  which 
was  run  into  by  the  defendants'  ship  while  in 
port  at  G.  on  a  voyage  to  London,  in  consequence 
of  which  a  portion  of  the  cargo  which  was 
damaged,  together  with  so  much  of  the  sound 
cargo  as  was  necessary,  was  discharged  to  lighten 
the  C.  The  sound  portion  of  the  cargo  was 
subsequently  reshipped,  and  arrived  in  London 
later  than  it  otherwise  would  have  done.  The 
market  price  of  maize  had  in  the  meantime 
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fallen : — Held,  that  the  arrival  of  goods  on  an 
ordinary  voyage  being  in  its  nature  uncertain, 
the  plaintiffs  were  not  entitled  in  an  action  of 
tort  to  recover  damages  from  the  defendants 
for  the  loss  of  market  sustained  by  them  in  con- 
sequence of  the  delay  in  the  arrival  of  the  cargo 
caused  by  the  collision  with  the  defendants' 
ship.  The  Notting  Hill  (App.),  53  Law  J.  Rep. 
P.,  D.  &  A.  56  ;  Law  Rep.  9  P.  D.  105. 

The  Parana  (45  Law  J.  Rep.  P.,  D.  A  A.  108) 
followed.    Ibid. 

7. — Loss  of  profit  on  contract  to  resell]— In  an 
action  for  breach  of  contract  to  deliver  goods 
it  was  shewn  that  the  goods  were  not  procurable 
in  the  market,  that  the  plaintiff  had  entered 
into  a  contract  of  subsale,  which  in  consequence 
of  the  non-delivery  he  could  not  perform,  that 
such  contract  was  not  known  to  the  defendant 
at  the  time  of  sale,  but  that  he  knew  that  the 
goods  had  been  purchased  by  the  plaintiff  for 
resale :— Held,  by  Grove,  J.,  that  the  plaintiff 
was  not  entitled  to  recover  damages  for  loss  of 
profit  on  the  resale.  Barries  v.  Hutchinson 
(8  Com.  B.  Rep.  N.S.  445)  distinguished.  Thol 
v.  Henderson,  Law  Rep.  8  Q.B.  D.  467. 

8. — Wrongful  act  of  bailee:  negligence] — 
The  defendant  contracted  to  warehouse  certain 
goods  of  the  plaintiff  for  the  plaintiff  at  a  par- 
ticular place ;  but  took  them  to  another  place, 
where  they  were  destroyed  by  fire.  The  plain- 
tiff, by  reason  of  the  goods  not  being  warehoused 
where  the  defendant  had  contracted  to  ware- 
house, lost  the  benefit  of  the  insurance : — Held, 
that  the  defendant  was  liable  to  pay  the  value 
of  the  goods.  Lilley  v.  Doubleday,  51  Law  J. 
Rep.  Q3.  310  ;  Law  Rep.  7  Q.B.  D.  510. 

Discretion  of  Court :  obstruction  of  light : 
damages  when  sufficient  remedy.  See  Light,  2. 

Excessive:  power  of  Court  to  reduce  damages 
with  consent  of  plaintiff.  See  Practice — 
New  Trial,  4. 

Improper  mortgage  by  solicitor :  action  to  set 
aside.    See  Solicitor,  11. 

Lord  Cairns's  Act,  under,  when  recoverable.  See 
Specific  Performance,  2. 

Lord  Campbell's  Act,  under.  See  Campbell's 
Act. 

Penalty  or  liquidated  damages.    See  Penalty,  8. 

Undertaking  as  to :  enforcement  of.  See  Prac- 
tice—Undertaking,  1. 

DAY. 

Fraction  of.  See  Practice— Writ  of  Sum- 
mons, 4. 

DEAD  BODY. 

By  the  law  of  England  there  is  no  property  in 
a  dead  body.  Williams  v.  Williams,  51  Law 
J.  Rep.  Chanc.  385  ;  Law  Rep.  20  Ch.  D.  659. 

Cast  on  shore:  burial:  liability  of  parish  or 
county.    See  Burial,  2. 


Disposing  of ,  so  as  to  prevent  inquest,  is  a  mis- 
demeanour.    See  Coroner,  1,  2. 

Duty  of  executor  as  to.    See  Executor,  9. 

DEAN   (FOREST  OF). 

1.— Forfeiture  :  first  applicant] — To  entitle 
a  "  free  miner  "  to  the  grant  of  a  gale  as  first 
applicant  under  section  60  of  the  Dean  Forest 
Mines  Act,  1838,  the  application  must  not  be 
made  till  the  gale  is  empty.  James  v.  Young, 
53  Law  J.  Rep.  Chanc.  793 ;  Law  Rep.  27  Ch. 
D.  652. 

A  gale  liable  to  be  forfeited  to  the  Crown  for 
non-working,  under  section  29  of  the  Dean 
Forest  Act,  1838,  is  not  empty  till  the  officer  of 
the  Crown  has  exercised  the  option  to  forfeit  the 
gale :—  Held,  that  when  a  written  declaration  of 
forfeiture  became  known  to  the  galees  of  gales 
liable  to  forfeiture,  the  gale  had  become  empty, 
and  the  free  miner  who  first  after  that  time 
applied  in  due  form  was  entitled  to  a  grant  of 
the  gale.    Ibid. 

2. — Forfeiture  of  gale :  re-entry]  -Where  a 
gale  is  forfeited  for  non-user,  under  the  pro- 
visions of  the  Forest  of  Dean  Acts,  the  for- 
feiture is  complete  on  service  of  the  notice  of 
forfeiture  without  actual  re-entry  on  the  part  of 
the  Crown.  Ex  parte  Young  and  Grindell,  50 
Law  J.  Rep.  Chanc.  221. 

DE  BENE  ESSE. 

Examination  of  witnesses.  See  Practice — 
Evidence,  22-24. 

DEBENTURE. 

See  Company — Debentures  ;  Railway  Company, 

4,5. 

DEBENTURE   STOCK. 

Investment  in,  under  Settled  Land  Act.  See 
Settled  Land  Act,  8-10. 

Priority  of  successive  issues.  See  Railway 
Company,  4. 

DEBT. 
Assignment  of.    See  Chose  in  Action,  1-4. 

Attachment  of.    See  Attachment. 

Contract  to  take  less  sum  than  due.  See 
Accord,  1. 

Garnishee  order  does  not  operate  as  transfer  of 
debt  or  affect  land  mortgaged  to  secure  same. 
See  Attachment,  4. 

DEBTOR. 
Arrest  of.    See  Arrest. 

DEBTOR  AND  CREDITOR. 

Agreement  to  accept  less  sum  than  debt  whether 
valid.    See  Accord,  1. 

Composition  with  creditors.  See  Bankruptcy — 
Composition;  Composition  Deed. 

Execution :  Bale  by  private  contract.  See 
Bankruptcy— Execution. 


DEBTORS  ACT— DHMOLITION. 
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DEBTORS  ACT. 

Arrest. 
Protection  from  arrest.    See  Arrest. 

Offences. 

1. — Disclosure  by  bankrupt} — By  the  Debtors 
Act,  1869,  s.  11,  Bub-s.  1,  it  is  enacted  that  a 
bankrupt  shall  be  guilty  of  a  misdemeanour  "  if 
he  does  not  to  the  best  of  his  knowledge  and 
belief  fully  and  truly  discover  to  the  trustee  of 
his  estate  all  his  property,  real  and  personal,  and 
how  and  to  whom  and  for  what  consideration 
and  when  he  disposed  of  any  part  thereof,  ex- 
cept such  part  as  has  been  disposed  of  in  the 
ordinary  way  of  his  trade  (if  any),  or  laid  out  in 
the  ordinary  expense  of  his  family,  Ac."  : — 
Held,  that  such  disclosure  was  not  restricted  to 
property  in  possession  of  the  bankrupt  at  the 
commencement  of  his  bankruptcy.  Reg.  v. 
Mitchell  (C.C.R.),  50  Law  J.  Rep.  M.C.  76. 

2. — Removal  of  property  with  intent  to  de- 
fraud creditors] — The  provisions  of  section  13 
of  the  Debtors  Act,  1869  (32  &  33  Vict.  c.  62), 
s.  13,  sub-s.  3,  apply  to  all  persons  whether  sub- 
ject to  the  bankruptcy  laws  or  not.  Reg.  v. 
Rowlands  (C.C.R.),  51  Law  J.  Rep.  M.C.  51 ;  Law 
Rep.  8  Q.B.  D.  530. 

A.,  B.,  and  0.  were  convicted  on  an  indiotment, 
under  section  13,  sub-section  3,  of  32  &  33  Vict, 
c.  62,  of  removing  the  property  of  A.,  since  the 
date  of  an  unsatisfied  judgment  or  order  for  the 
payment  of  money  against  A.,  with  intent  to 
defraud  the  creditors  of  A.  It  was  proved  that 
a  judgment  had  been  obtained  against  A.,  and 
that  while  it  was  still  unsatisfied  he,  with  the 
help  of  B.  and  C,  removed  property  from  his 
house  in  order  to  defeat  the  judgment  creditor. 
There  was  no  evidence  that  A.  had  any  other 
creditors,  or  that  there  was  any  intention  to 
defeat  the  claims  of  any  other  creditors  of  A., 
except  the  said  judgment  creditor.  No  petition 
in  bankruptcy  had  been  presented  against  A., 
nor  had  any  proceedings  been  taken  for  the 
arrangement  of  his  affairs  by  liquidation  or 
composition: — Held,  that  the  absence  of  any 
proceedings  in  bankruptcy  against  A.  was  im- 
material ;  but  that  the  conviction  could  not  be 
sustained,  inasmuch  as  an  intent  to  defraud 
creditors  was  charged  but  was  not  proved.   Ibid. 

Semble,  that  an  intent  to  defraud  one  creditor 
may  be  evidence  from  which  a  jury  may  infer 
an  intent  to  defraud  all,  within  the  meaning  of 
section  13.    Ibid. 

DEBTOR'S  SUMMONS. 
See  Bankruptcy— Debtor's  Summons. 

DECEIT. 
See  Company — Prospectus ;  Fraud. 

DECK  CARGO. 
See  Ship— General  Average,  2,  3. 


DECLARATION. 

[Right  of  appeal  from  decisions  on  questions 
relating  to  declaration  of  legitimacy,  44  & 
45  Vict.  c.  68,  s.  9.] 

Future  rights,  of.     See  Practice — Appeal,  40. 

Trust,  of.     See  Trust—  Declaration. 

DECREE  NISI. 
See  Divorce— Decree,  3. 

DEDICATION. 
Highway,  of.    See  Highway,  2. 

DEED. 

Delivery :  deeds  executed  on  same  day :  priority. 
See  Company  -Debentures,  7. 

Execution :  effect  of  note  appended  to  signature. 
See  Composition  Deed. 

Execution  of,  on  behalf  of  lunatic:  what  is 
sufficient.    See  Lunatic,  5. 

Forged  deed:  effect  of.  See  Mortgage — 
Priority,  2. 

General  words :  parcels.    See  Conveyance. 

Gift  by  equitable  mortgagee.  See  Mortgage — 
Equitable,  2. 

Parcels :  appurtenances  :  fascia  on  wall  of  ad- 
jacent house.    See  Easement,  1. 

Receipt  indorsed  on,  cannot  be  read  to  explain 
or  correct  deed.    See  Bill  of  Sale,  11. 

DEFAMATION. 
See  Libel;   Slander. 

DEFAULT. 

Appearance,  of.  See  Practice — Appearance,  2, 3 ; 
Judgment,  16, 17. 

Pleading,  of.  See  Practice— Judgment,  6; 
Pleading,  4,  5. 

Trustee,  by.    See  Trust— Breach. 

DEFEASANCE. 
See  Bill  op  Sale,  36. 

DEFILEMENT  OF  WOMAN  OR  GIRL. 
[48  &  49  Vict,  o.  69,  s.  3.]     See  Girl. 

DELAY. 

See  Laches. 

Divorce  suit,  in  bringing.  See  Divorce — Deoree,  2. 

Effect  of,  as  applicable  to  a  class  of  creditors. 
See  Vendor  and  Purchaser,  30. 

DEMOLITION  OF  HOUSE. 
See  Riot. 
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DEMURRAGE— DISSOLUTION. 


DEMURRAGE. 
See  Ship — Demurrage. 

DEMURRER. 
See  Practice — Pleading,  17-21. 

DEPOSIT. 

Appeal,  on.    See  Bankruptcy — Appeal,  1,  2. 

Forfeiture  of.    See   Penalty,  3;   Vendor  and 
Purchaser,  21,  22. 

Interrogatories,  on  filing.      See  Practice — In- 
terrogatories, 1. 

Parliamentary.    See  Parliamentary  Deposit. 

Purchase  of  land,  on.    See  Vendor  and  Pur- 
chaser, 20,  21. 

Title-deeds,  of.    See  Mortgage — Equitable  Mort- 
gage. 

DEPOSITION. 
Admissibility  of.    See  Bankruptcy — Evidence,  2. 

DEPRIVATION  OF   BENEFICE. 
See  Church  and  Clergy,  14. 

DERELICT. 
See  Ship— Freight,  1 ;  Salvage,  7. 

DESCENT. 

Union  of  legal  and  equitable  estate :  election : 
purchase  or  descent] — Where  an  equitable  estate 
in  fee  by  purohase  and  a  legal  estate  in  fee  by 
descent  meet  in  the  same  person,  the  equitable 
estate  will  merge  in  the  legal,  and  the  descent 
will  be  according  to  the  legal  title.  Wood  v. 
Douglas,  54  Law  J.  Rep.  Chano.  421 ;  Law  Rep. 
28  Ch.  D.  327. 

Semble,  where  a  person  takes  an  equitable 
estate  by  election,  and  a  legal  estate  by  descent, 
he  is  not  a  purchaser  within  the  Act  3  &  4  Will. 
4.  c.  106.    Ibid. 

Custom.    See  Copyhold,  2. 

DESERTION. 
See  Divorce — Desertion;  Poor  Law,  19. 

DESIGN. 

See  Copyright — Design. 

DETENTION. 

[Woman  or  girl :  unlawful  detention  with  intent 
to  have  carnal  knowledge.  See  48  &  49  Vict. 
c  69,  s.  8.] 

Ship,  of.    See  Ship — Detention. 

DEVASTAVIT. 

See  Executor,  5,  6. 


DEVISE. 
See  Will. 

DIGNITY. 

Hereditament:  sale  of  chattels  devolving  with 
title.    See  Settled  Land  Act,  3. 

DIRECTOR. 
See  Company — Director. 

DIRECTOR  OF  PUBLIC  PROSECUTIONS. 

[Solicitor  of  the  Treasury  to  be 'the  Director  of 
Public  Prosecutions,  47  &  48  Vict.  c.  58.  s.  2.] 

DIRECTORY. 

Words  whether  directory  or  imperative.    See 
Company — Direotor,  5. 

DISBURSEMENTS. 
Ship :  lien  of  master.    See  Ship — Master,  4. 

DISCHARGE. 
Debtor,  of.    See  Bankruptcy — Discharge. 

DISCLAIMER. 

Onerous  legacy,  of.    See  Will — Specific  Gift,  15. 

Trustee  in  bankruptcy,  by.    See  Bankruptcy — 
Disclaimer. 

DISCONTINUANCE   OF  ACTION. 

Costs  occasioned  by.    See  Costs — Taxation,  21. 

And  see  Practice — Discontinuance. 

DISCOVERY. 

See  Practice — Interrogatories;    Production   of 

Documents. 

DISCRETION. 
Court,  of.   See  Costs — Discretion ;  Partition,  1. 
Trustee,  of.    See  Trust — Powers,  2,  5. 

DISENTAILING  DEED. 

Rectification  on  ground  of  mistake.    See  Fines 
and  Recoveries  Act,  1. 

DISQUALIFICATION. 

Alderman,  of.    See  Municipal  Corporation,  16. 

Justice  of  the  peace,  of.    See  Justice  of  the 
Peace. 

DISSOLUTION. 

Highway  board,  of :  continuance  for  winding-up 
purposes.    See  Highway,  1. 

Marriage,  of.    See  Divorce. 

Partnership,  of.    See  Partnership,  8,  9. 


DISTRESS-DIVORCE. 
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DISTRESS. 

Attornment  clause  in  mortgage,  under.  See 
Mortgage — Attornment. 

Bankruptcy,  after.    See  Bankruptcy — Distress. 

Company :  right  of  landlord  of,  to  distrain.  See 
Company — Winding-up,  61-66. 

Landlord,  by.  See  Landlord  and  Tenant — 
Distress. 

Power  of,  when  fraudulent  as  against  trustee  in 
bankruptcy.  See  Bankruptcy — Act  of  Bank- 
ruptcy, 13. 

Water  rates,  for.    See  Water  Company,  12. 

DISTRESS  DAMAGE  FEASANT. 

The  placing  of  cattle  that  have  been  distrained 
damage  feasant  in  a  private  pound  does  not  ne- 
cessarily cause  a  subsequent  tender  of  amends 
made  by  the  owner  to  be  too  late.  Green  v. 
Duckett,  52  Law  J.  Rep.  Q.B.  435  ;  Law  Rep.  11 
QJB.  D.  275. 

The  defendant  placed  a  bull  that  was  tres- 
passing on  his  farm  in  a  shed  belonging  to  him. 
The  plaintiff,  the  owner  of  the  bull,  within  a 
reasonable  time  tendered  to  the  defendant  Is.  6d., 
which  was  more  than  the  amount  of  damage  the 
bull  had  done.  The  defendant  refused  to  release 
the  bull  unless  the  plaintiff  paid  him  21.  The 
plaintiff  paid  him  '21.,  under  protest,  and  brought 
an  action  against  him  to  recover  11.  18s.  6&  : — 
field,  that  the  plaintiff  was  entitled  to  recover 
the  amount  claimed.    Ibid. 

DISTRESS  WARRANT. 

Justices  in  issuing  a  distress  warrant  for  re- 
covery of  poor  rates  have  no  power  to  order  that 
there  shall  be  any  delay  in  the  execution  of  the 
warrant.  Beg.  v.  Handsley,  Law  Rep.  7  Q.B.  D. 
398. 

Penalty  for  travelling  with  intent  to  avoid  pay- 
ment of  fare  under  Railways  Clauses  Act,  s. 
103 :  procedure  for  recovery  of.  See  Justice 
of  the  Peace,  14. 

DISTRIBUTIONS,  STATUTE  OF. 

1. — "Advancement  by  portion"] — A  father 
gave  to  a  son  a  sum  of  1,200Z.  to  enable  him  to 
pay  a  debt.  The  father  afterwards  died  intes- 
tate :— Held,  that  the  1,2002.  was  an  "  advance- 
ment "  within  the  meaning  of  section  5  of  the 
Statute  of  Distributions  (22  &  23  Car.  2.  c.  10). 
In  re  Blockley ;  Blockley  v.  Blockley,  54  Law  J. 
Rep.  Chanc.  722 ;  Law  Rep.  29  Ch.  D.  250. 

2. — Intestate  domiciled  in  England:  legiti- 
mation of  ante  natus  by  subsequent  marriage : 
foreign  law :  next-of-kin]—  A  child  born  in  Hol- 
land before  wedlock,  but  legitimatised,  according 
to  the  law  of  that  country,  by  the  subsequent 
marriage  of  her  parents,  who  were  at  the  time 
of  the  birth  domiciled  in  Holland, — Held  (by 
James,  L.J.,  and  Cotton,  L.J. ;  dissentiente 
Lush,  L.J.),  entitled  to  share  as  one  of  the  next- 

Digest,  1881-1885. 


of-kin  in  the  personal  estate  of  an  intestate  who 
had  died  domiciled  in  England.  Decision  of 
Jessel,  M.R.,  reversed.  In  re  Goodman' 's  Trusts 
(App.),  50  Law  J.  Rep.  Chanc.  425 ;  Law  Rep. 
17  Ch.  D.  266. 

DISTRICT  REGISTRY. 

See  Practice — District  Registry. 

Taxation  of  costs  in.    See  Costs— Taxation,  15. 

DISTRINGAS. 

Notice  in  lieu  of.  See  Practice — Restraining 
Order. 

DISUSED  BURL\L  GROUND. 

[47  &  48  Vict.  c.  72.] 

See  Burial. 

DIVIDED    PARISHES    AND    POOR    LAW 
AMENDMENT  ACT. 

[Amendment  of  law.    45  &  46  Vict.  c.  58.] 

DIVIDENDS. 

See  Company — Shares,  9-11. 

[Unclaimed   dividends   on    East   India    Stock, 
48  &  49  Vict.  c.  25.] 

[Foreign  and  colonial  dividends :  income  tax. 
Provision  for  better  securing  the  charging  and 
payment  of  income  tax  upon  dividends  payable 
out  of  the  revenues  of  foreign  and  colonial 
States,  and  dividends  of  foreign  and  colonial 
companies.    See  48  &  49  Vict.  c.  51,  s.  26.] 

DIVORCE. 
Alimony. 

Appeal. 

Children. 

Condonation. 

Costs. 

Damages. 

Decree. 

Desertion. 

Evidence. 

Foreign  Divorce. 

Intervention. 

Judicial  Separation. 

Nullity  of  Marriage. 

Parties. 

Petition. 

Restitution  of  Conjugal  Sights. 

Sequestration. 

Settlement,  Variation  of. 
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DIVOECE. 


Alimony. 

1. — Arrears  of,  not  recoverable  by  action] — 
The  power  to  order  payment  of  alimony  pendente 
lite  is  exercised  by  the  Judge  of  the  Probate, 
Divorce,  and  Admiralty  Division  by  virtue  of  the 
Matrimonial  Causes  Act,  1857,  and  section  52  of 
that  Act  provides  that  the  orders  of  the  Court 
shall  be  enforced  in  the  same  manner  as  the 
orders  of  the  High  Court  of  Chancery  "  may  be 
now  enforced  "  : — Held,  that  inasmuch  as  an  ac- 
tion to  enforce  an  order  of  the  Court  of  Chancery 
could  not  have  been  maintained  at  the  date  of 
the  commencement  of  the  Act,  a  wife  to  whom 
payment  of  alimony  has  been  ordered  cannot 
sue  in  the  Queen's  Bench  Division  to  recover 
arrears  of  alimony.  Bailey  v.  Bailey  (App.),  63 
Law  J.  Rep.  Q.B.  583 ;  Law  Rep.  13  Q.B.  D.  855. 

2. — Inalienability :  lunatic  husband] — A  sum 
ordered  by  the  Lords  Justices,  in  exercise  of 
their  jurisdiction  in  Lunacy,  to  be  paid  to  the 
wife  of  a  lunatic  is  an  allowance  for  her  main- 
tenance and  personal  benefit,  and  they  will  not 
order  it  to  be  paid  to  any  other  person.  In  re 
Robinson  (App.),  53  Law  J.  Rep.  Chanc.  986 ; 
Law  Rep.  27  Ch.  D.  160. 

Alimony  is  not  property  within  the  meaning 
of  the  25th  section  of  20  <fc  21  Vict.  c.  85.    Ibid. 

Alimony  is  not  in  its  nature  property,  but  is  a 
sum  ordered  by  the  Court,  having  regard  to  the 
circumstances  of  the  husband  and  wife,  to  be 
paid  to  the  wife  for  her  maintenance,  and  is  not 
alienable.    Ibid. 

A  married  woman  obtained  a  decree  for  judicial 
separation  from  her  husband,  and  the  Court  sub- 
sequently ordered  the  husband  to  pay  her  per- 
manent alimony  after  the  rate  of  60Z.  per  annum. 
The  husband  became  a  lunatic,  and  an  order 
was  made  in  Lunacy  that  out  of  the  interest  of 
a  fund  standing  to  the  credit  of  the  Lunacy  the 
annual  sum  of  602.  should  be  paid  to  the  wife  in 
respect  of  her  aforesaid  alimony.  The  wife  pur- 
ported to  assign  the  annuity  to  her  nephew : — 
Held,  that  she  could  not  alienate  it.    Ibid. 

3. — Pendente  lite:  application  for] — After  a 
decree  nisi,  and  before  a  decree  absolute,  for  a 
dissolution  of  marriage,  the  suit  is  still  pending ; 
and  in  the  interval  an  order  for  alimony  pen- 
dente lite  can,  in  a  proper  case,  be  obtained. 
Ellis  v.  Ellis  (App.),  52  Law  J.  Rep.  P.,  D.  &  A. 
99  ;  Law  Rep.  8  P.  D.  188. 

Latham  v.  Latham  (2  Sw.  &  Tr.  299)  over- 
ruled.   Ibid. 

4. — Pendente  lite :  nullity  of  marriage :  de- 
cree nisi:  decree  absolute]— In  a  suit  by  a  wife 
for  a  declaration  of  nullity  of  marriage  alimony 
pendente  lite  is  payable  till  the  decree  nisi  is 
made  absolute.  S.  (otJierwise  B.)  v.  B.,  53  Law 
J.  Rep.  P.,  D.  &  A.  63  ;  Law  Rep.  9  P.  D.  80. 

5. — Permanent:  gross  or  annual  sum  to  be 
secured  to  wife  by  husband :  order  for  weekly  or 
monthly  payments :  alternative  order] — The  di- 
rection in  section  32  of  the  Divorce  Act,  1857, 
to  secure  a  gross  or  annual  sum  to  the  wife  does 
not  authorise  an  order  for  payment  direct  to  the 
wife,  but  means  that  the  sum  is  to  be  secured  in 
such  a  way  as  to  provide  for  the  wife.    Where 


the  husband  has  property  on  which  a  gross 
annual  sum  can  be  secured,  the  Court  has  no 
power  under  the  Amendment  Act  of  1866  to 
order  a  weekly  or  monthly  payment,  and  it  is 
immaterial  that  the  property  of  the  husband, 
and  the  husband  himself,  are  out  of  the  jurisdic- 
tion. Neither  under  section  32  of  the  Divorce 
Act  nor  the  Amendment  Act  can  the  Court  make 
an  order  in  the  alternative  directing  a  weekly 
or  monthly  payment  in  the  event  of  failure  to 
secure  a  gross  sum.  Medley  v.  Medley  (App.), 
51  Law  J.  R«p.  P.,  D.  &  A.  74 ;  Law  Rep.  7 
P.  D.  122. 

6. — Permanent,  to  wife  against  whom  decree 
made] — Where  an  application  for  alimony  was 
out  of  time  and  the  President  dismissed  it, — 
Held,  on  appeal,  that  as  the  President  had 
exercised  a  discretion  under  the  special  circum- 
stances of  the  case,  the  Court  would  not  interfere 
with  his  decision.  Whether  special  circum- 
stances are  required  to  induce  the  Court  to  give 
permanent  alimony  to  a  wife  against  whom  a 
decree  for  dissolution  is  made,  and  who  has  no 
means  of  support,  quaere.  Robertson  v.  Robert- 
son (App.),  Law  Rep.  8  P.  D.  84. 

7-  —  Permanent  maintenance :  dum  casta 
clause :  jurisdiction] — After  a  decree  for  a  dis- 
solution of  marriage,  on  the  ground  of  the  hus- 
band's adultery  and  cruelty,  the  respondent  was 
ordered  to  secure  to  the  petitioner  an  annuity  of 
1002.  per  annum,  and  it  was  referred  to  one  of 
the  conveyancing  counsel  of  the  Chancery  Divi- 
sion to  prepare  the  necessary  deed.  After  the 
deed  had  been  prepared  the  respondent  applied 
to  the  Court  to  insert  a  dum  casta  clause  in  the 
deed,  but  the  Court  refused  the  application,  and 
the  respondent  executed  the  deed.  The  respon- 
dent afterwards  moved  for  an  order  directing  the 
deed  to  be  delivered  up  to  be  cancelled  and 
the  respondent  to  be  released  from  his  covenant, 
alleging  that  the  petitioner  had,  since  the  execu- 
tion of  the  deed,  been  living  an  unchaste  life : — 
Held,  that  the  Court  had  not  jurisdiction  to  order 
the  deed  to  be  cancelled.  Bradley  v.  Bradley, 
51  Law  J.  Rep.  P.,  D.  &  A.  87 ;  Law  Rep. 
7  P.  D.  237. 

Semble,  that  the  application  to  canoel  the 
deed  could  only  be  entertained  by  the  Chancery 
Division.    Ibid. 

8. — Permanent  maintenance:  variation  of 
order:  weekly  payments] — An  order  for  perma- 
nent maintenance  may,  under  the  29  Vict.  c.  32. 
s.  1,  provide  for  the  payments  being  made 
monthly  or  weekly,  whatever  the  amount  of  the 
allowance,  and  may  be  from  time  to  time  varied 
by  the  Court.  Jar  dine  v.  Jardine,  51  Law  J. 
Rep.  P.,  D.  &  A.  4 ;  Law  Rep.  6  P.  D.  213. 

9. — Separation  deed :  effect  of :  covenant  not 
to  sue  for  maintenance] — The  wife,  under  a  deed 
of  separation,  agreed  to  accept  a  certain  sum  as 
a  provision  for  her  support,  and  covenanted  not 
to  sue  her  husband  for  any  further  maintenance. 
After  their  separation  she  discovered  that  her 
husband  had  been  guilty  of  incestuous  adultery, 
and  she  obtained  a  decree  for  dissolution  of 
marriage  on  that  ground : — Held,  that  she  was 
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not  precluded  by  the  deed  from  claiming  to  have 
the  usual  order  tor  permanent  maintenance  made 
in  her  favour.  Morrall  v.  Morrall,  60  Law  J. 
Rep.  P.,  D.  &  A.  62 ;  Law  Rep.  6  P.  D.  98. 

Order  for  weekly  payments :  enforcement  notwith- 
standing bankruptcy  of  person  liable.  See 
Bankruptcy — Proof,  9. 

Separation  deed :  covenant  not  to  sue  for  in- 
creased alimony :  subsequent  adultery  of  hus- 
band :  right  to  alimony  not  revived.  See 
Husband  and  Wife,  73. 

Appeal. 

Time:  refusal  to  grant  new  trial]— An  ap- 
peal from  a  refusal  of  the  Judge  of  the  Divorce 
Court  to  grant  a  new  trial  under  the  powers  con- 
ferred by  section  2  of  the  23  &  24  Vict.  c.  144 
must — notwithstanding  that  by  section  16  of  the 
Judicature  Act,  1873,  the  jurisdiction  of  the 
Divorce  Court  is  vested  in  the  High  Court  of 
Justice,  and  that  by  section  9  of  the  44  &  45 
Vict.  c.  68  the  Court  of  Appeal  is  substituted  for 
the  full  Court  of  Divorce — be  brought  within  the 
time  limited  by  the  Act  of  23  &  24  Vict— namely, 
fourteen  days.  Ahier  v.  Ahier  (App.),  54  Law 
J.  Rep.  P.,  D.  <fc.  A.  70 ;  Law  Rep.  14  Q.B.  D.  110. 

The  Court  has  no  power  to  extend  the  time 
for  appealing  limited  by  statute.    Ibid. 

Children. 

[Custody  of  children :  powers  of  Court  in  action 
for  restitution  of  conjugal  rights.  47  &  48  Vict. 
c.  68,  s.  6.] 

Maintenance  of:  payment  into  court]— The 
Court  has  no  jurisdiction,  after  a  decree  for  a 
judicial  separation  upon  a  wife's  petition,  to 
order  the  respondent  to  pay  into  Court  such  a 
sum  as  will  produce  an  income  equal  to  the 
amount  ordered  to  be  paid  by  the  husband  for 
the  maintenance  of  the  children  of  the  marriage. 
Hunt  v.  Hunt,  62  Law  J.  Rep.  P.,  D.  &  A.  98 ; 
Law  Rep.  8  P.  D.  161. 

Custody  of.  '  See  infra,  Sequestration,  1 ;  Settle- 
ment, 10. 

Condonation. 

1.— Damages] — Condonation  of  a  wife's  adul- 
tery is  no  defence  to  a  claim  for  damages  against 
the  co-respondent.  Pomero  v.  Pomero  and 
Hadley,  64  Law  J.  Rep.  P.,  D.  A  A.  93 ;  Law 
Bep.  10  P.  D.  174. 

2. — Final] — The  doctrine  that  condonation 
for  adultery  is  not  final,  but  only  conditional, 
disapproved  by  Jessel,  M.R.  Rose  v.  -Rose  (App.), 
62  Law  J.  Rep.  P.,  D.  &  A.  25;  Law  Rep. 
8  P.  D.  98.  * 

8.— Revival  by  subsequent  adultery]— Condo- 
nation, is  forgiveness  upon  condition  that  no 
matrimonial  offences  are  committed  in  the  fu- 
ture, and  therefore  one  matrimonial  offence  com- 
mitted after  condonation  is  sufficient  to  revive  all 
the  matrimonial  offences  committed  before  it. 
Blandford  v.  Blandford,  62  Law  J.  Rep.  P.,  D, 
A  A.  17 ;  Law  Rep.  8  P.  D.  19. 


The  parties  to  the  suit  were  married  in  1869. 
In  1874  the  respondent  formed  an  adulterous 
connection  with  a  married  woman,  and  in  1875 
he  was  guilty  of  an  act  of  cruelty.  He  deserted 
the  petitioner  from  1876  till  1878,  in  which  year 
the  petitioner  commenced  a  suit  for  a  judicial 
separation,  which  was  discontinued  upon  a  deed 
of  separation  being  signed.  Later  in  the  same 
year  a  reconciliation  was  effected,  and  the  parties 
cohabited  till  1882,  when  the  petitioner  dis- 
covered that  the  respondent  had  resumed  his 
former  adulterous  connection,  and  commenced  a 
suit  for  a  dissolution  of  marriage : — Held,  that 
the  condoned  desertion,  as  well  as  the  condoned 
adultery,  had  been  revived  by  the  subsequent 
adultery,  and  that  the  petitioner  was  entitled  to 
a  decree  dissolving  the  marriage.    Ibid. 

Effect  of.    See  Scotch  Law — Divorce,  1. 

Costs. 

1. — Attachment:  contempt:  security  for  wife's 
costs] — A  husband  is  liable  to  an  attachment  for 
not  paying  or  finding  security  for  his  wife's  costs 
of  a  suit  for  dissolution  of  marriage.  Lynch  v. 
Lynch,  64  Law  J.  Rep.  P.,  D.  A  A.  93 ;  Law  Rep. 
10  P.  D.  183. 

2. — Attachment  of  debt :  receiver] — Where  a 
respondent  in  a  divorce  suit  had  failed  to  obey 
an  order  for  payment  of  costs,  the  Court  granted 
an  order  nisi  attaching  a  debt  due  to  the  respon- 
dent, and  also  an  order  nisi  for  a  receiver. 
Whittaker  v.  WhUtaker,  51  Law  J.  Rep.  P.,  D. 
<fe  A.  80 ;  Law  Rep.  7  P.  D.  15. 

3. — Security  for] — Where  the  petitioner,  the 
husband,  who  was  an  uncertificated  bankrupt, 
claimed  damages, — Held,  that  unless  he  withdrew 
the  claim  for  damages  he  must  give  security  for 
costs.  Smith  v.  Smith  and  Palk,  Law  Rep. 
7  P.  D.  227. 

4. — Wife's  costs] — Where  a  decree  nisi  is  made 
upon  a  husband's  petition  for  divorce,  he  must 
nevertheless  pay  all  the  costs  properly  incurred 
by  the  wife  in  defending  herself  against  the 
charges  brought  against  her.  Robertson  v.  Robert- 
son (App.),  51  Law  J.  Rep.  P.,  D.  &  A.  5 ;  Law 
Rep.  6  P.  D.  119. 

5. — Wife's  costs :  time  for  application] — In  a 
husband's  suit  for  dissolution  of  marriage  the 
petitioner  was  ordered  by  the  Registrar  to  pay 
into  Court,  or  give  security  for,  a  certain  sum 
for  the  respondent's  costs.  No  appeal  was 
brought  by  the  respondent  on  the  ground  of  the 
insufficiency  of  the  sum  named,  for  which  secu- 
rity was  afterwards  given.  At  the  trial  a  decree 
nisi  was  granted,  and  the  three  co-respondents 
were  condemned  in  costs.  The  Court  made  the 
usual  order  as  to  the  wife's  costs ;  no  application 
for  the  allowance  of  additional  costs  being  made 
on  her  behalf.  After  the  decree  had  been  made 
absolute  the  Court  refused  to  order  payment  by 
the  petitioner  of  the  respondent's  taxed  costs 
beyond  the  amount  secured.  Smith  v.  Smith, 
51  Law  J.  Rep.  P.,  D.  &  A.  31 ;  Law  Rep.  7 
P.  D.  84. 

Observations  upon  the  judgment  of  the  Court 
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of  Appeal  in  Robertson  v.  Robertson  (see  last 
case).    Ibid. 

Cruelty. 

Separation  deed:  covenant  not  to  sue:  subse- 
quent adultery  of  husband :  cruelty  com- 
mitted before  date  of  deed  not  revived.  See 
Husband  and  Wife,  70. 

Damages. 

Payment  into  court:  debtors  act]  — The 
Court  having  ordered  damages  to  be  paid  into 
the  registry,  and  proceedings  in  default  being 
impracticable,  as  there  was  no  one  to  institute 
them,  the  Court  ordered  the  damages  to  be  paid 
to  the  petitioner,  he  undertaking  to  pay  them  into 
Court.    Gyte  v.  Gyte,  Law  Rep.  10  P.  D.  185. 

Condonation  of  adultery :  effect  of.  See  supra, 
Condonation,  1. 

Decree. 

1. — Belief  of  petitioner  that  respondent  was 
dead  :  discretion  of  court]  — A  husband,  believing 
that  his  wife  was  dead,  went  through  the  cere- 
mony of  marriage  with  another  woman.  He 
afterwards  discovered  that  his  wife  was  alive  and 
that  she  had  been  guilty  of  adultery.  He  there- 
upon separated  from  the  woman  with  whom  he 
had  gone  through  the  ceremony  of  marriage, 
and  presented  a  petition  for  a  divorce.  The 
Court  granted  a  decree  for  a  dissolution  of  the 
marriage.  Freegard  v.  Freegard,  62  Law  J. 
Rep.  P.,  D.  &  A.  100 ;  Law  Rep.  8  P.  D.  186. 

2. — Delay  :  judicial  separation  :  subsequent 
dissolution  of  marriage] — A  husband,  who  in 
1878  obtained  a  decree  for  judicial  separation 
with  damages  against  the  co-respondent,  under 
circumstances  which  entitled  him  to  a  dissolu- 
tion of  marriage,  was  held  entitled,  in  a  suit 
instituted  more  than  three  years  afterwards,  to 
a  decree  for  dissolution  of  marriage  on  the 
ground  of  his  wife's  continued  adultery  with  the 
co-respondent,  the  Court  being  satisfied  upon 
the  evidence  that  the  delay  in  bringing  his  suit 
had  arisen  from  want  of  means  and  also  from 
an  expectation  entertained  by  him  that  his 
wife  would  return  to  him.  Mason  v.  Mason 
(App.),  62  Law  J.  Rep.  P„  D.  &  A.  27 ;  Law  Rep. 
8  P.  D.  21. 

Decision  of  Sir  James  Hannen  (51  Law  J. 
Rep.  P.,  D.  &  A.  88;  Law  Rep.  7  P.  D.  233) 
reversed.    Ibid. 

8. — Discretion  :  adultery  of  petitioner :  con- 
viction of  respondent  for  rape] — A  husband  ob- 
tained a  decree  nisi  for  a  dissolution  of  marriage, 
on  the  ground  of  his  wife's  adultery  ;  but,  upon 
the  intervention  of  the  Queen's  Proctor,  the 
decree  nisi  was  rescinded,  on  the  ground  of  the 
adultery  and  cruelty  of  the  petitioner.  The 
parties  afterwards  resumed  cohabitation,  and 
the  husband  committed  fresh  acts  of  cruelty. 
He  was  afterwards  sentenced  to  ten  years'  penal 
servitude  for  a  rape  upon  a  girl  under  twelve 
years  of  age.    The  Court,  in  the  exercise  of  its 


discretion,  pronounced  a  decree  nisi  for  dissolu- 
tion of  the  marriage  on  the  wife's  petition,  not- 
withstanding her  previous  adultery.  Collins  v. 
Collins,  53  Law  J.  Rep.  P.,  D.  &  A.  116 ;  Law  Rep. 
9  P.  D.  231. 

4. — Dower] — Right  to  dower  is  barred  by  a 
decree  for  dissolution  of  marriage  obtained  by 
the  wife  on  the  ground  of  cruelty  and  adultery. 
Frampton  v.  Stephens,  51  Law  J.  Rep.  Chanc. 
562 ;  Law  Rep.  20  Ch.  D.  749. 

Desertion. 

[Non-compliance  with  decree  for  restitution  of 
conjugal  rights  to  be  deemed  desertion.  See 
47  &  48  Vict.  c.  68,  s.  5.] 

1. — Agreement  to  live  separate] — The  peti- 
tioner, previous  to  his  marriage,  had  persuaded 
his  wife  to  sign  an  agreement  that  they  should 
not  live  together,  and  they  never  did  so.  A 
month  after  the  marriage  the  wife  was  delivered 
of  a  child  of  which  the  petitioner  was  the  father, 
and  towards  the  support  of  which  he  paid  her 
half-a-crown  a  week  for  several  years.  He 
afterwards  discovered  that  his  wife  was  living 
in  adultery  with  another  man,  and  he  thereupon 
discontinued  the  allowance  and  commenced  a 
suit  for  dissolution  of  the  marriage : — Held,  that 
the  petitioner  had  been  guilty  of  desertion,  and 
was  not  entitled  to  relief.  Dagg  v.  Dagg,  51  Law 
J.  Rep.  P.,  D.  &  A.  19 ;  Law  Rep.  7  P.  D.  17. 

2. — Conviction  of  wife  for  felony] — A  wife 
who  had  before  her  marriage  been  a  domestio 
servant  was,  within  a  month  after  the  marriage, 
sentenced  to  six  months'  imprisonment  for 
larceny.  Upon  the  expiration  of  her  sentence 
she  returned  to  domestic  service,  and  she  after- 
wards requested  her  husband  to  resume  cohabi- 
tation, but  he  refused  to  do  so,  on  account  of 
her  conviction.  Two  years  afterwards  he  dis- 
covered that  she  was  living  in  adultery,  and  he 
then  commenced  a  suit  for  a  dissolution  of 
marriage : — Held,  that  the  petitioner  had  not 
been  guilty  of  desertion  conducing  to  his  wife's 
adultery.  Williamson  v.  Williamson,  61  Law  J. 
Rep.  P.,  D.  &  A.  54  ;  Law  Rep.  7  P.  D.  76. 

Semble,  that  the  conviction -of  a  wife  for  a 
criminal  offence  will  not  justify  her  husband  in 
refusing  to  cohabit  with  her,  and  that,  if  his  re- 
fusal to  do  so  conduces  to  her  adultery,  he  will 
not  be  entitled  to  any  relief.    Ibid. 

3. — Residence  apart:  neglect  conducing  to 
adultery  :  concealment  of  marriage] — A  hus- 
band and  wife  separated  by  mutual  consent  soon 
after  the  marriage,  it  being  agreed  between  them 
that  the  marriage  should  be  kept  secret,  and 
met  only  once  afterwards,  the  husband  making 
her  a  small  monthly  allowance.  Sixteen  yearB 
after  the  marriage  the  husband  discovered  that 
his  wile  was  living  in  adultery,  and  presented  a 
petition  for  dissolution  of  marriage : — The  Court 
held  that  the  petitioner  had  been  guilty  of  wilful 
neglect  conducing  to  his  wife's  adultery,  and 
dismissed  the  petition.  Hawkins  v.  Hawkins 
and  Hope,  54  Law  J.  Rep.  P.,  D.  <fc  A.  94  ;  Law 
Rep.  10  P.  D.  177. 
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4. — Residence  apart :  consent  of  wife  obtained 
by  fraud:  occasional  marital  intercourse] — A 
husband  ceased,  in  1880,  to  cohabit  with  his 
wife  upon  the  false  pretence  that  his  absence 
was  necessitated  by  business  engagements,  but 
he  supplied  her  with  money,  and  occasional 
intercourse  took  place  between  them  which 
resulted  in  the  birth  of  a  child.  In  1884,  the 
wife  discovered  that  her  husband  had  been  for 
several  years  living  with  another  woman,  and 
she  thereupon  instituted  a  suit  for  dissolution  of 
marriage  on  the  ground  of  adultery  and  deser- 
tion:— Held,  that  the  conduct  of  the  husband 
did  not  amount  to  desertion.  Farmer  v.  Farmer, 
53  Law  J.  Bep.  P.,  D.  &  A.  113 ;  Law  Rep.  9 
P.  D.  245. 

Discovery. 
See  infra,  Nullity,  6. 

Evidence. 

Procedure :  commission  to  examine  witnesses : 
commission  addressed  to  a  court  which  has 
ceased  to  exist] — A  commission  to  examine 
witnesses  in  India  in  a  divorce  suit  was  ad- 
dressed to  "  The  Judges  of  the  Supreme  Court 
at  Calcutta,  or  such  person  or  persons  as  they 
or  one  of  them  may  depute."  The  Supreme 
Court  had  been  abolished  in  1861,  and  all  its 
powers  transferred  to  a  new  Court  called  "  The 
High  Court  of  Judicature.'1  The  witnesses 
were  examined  by  a  person  deputed  by  a  Judgd 
of  the  High  Court :— Held,  that  the  commission 
must  be  taken  to  be  addressed  to  the  Judges  of 
the  highest  Court  for  the  time  being  at  Calcutta, 
and  that  the  evidence  was  receivable.  Wilson 
v.  Wilson  (App.),  Law  Rep.  9  P.  D.  8. 

Foreign  Divorce. 

Marriage  in  England  of  domiciled  English- 
woman to  domiciled  Scotchman ;  Scotch  divorce 
for  husband's  adultery  only :  validity  in  Eng- 
land]— On  marriage  a  wife  acquires  the  domicil 
of  her  husband.  Harvey  v.  Famie  (H.L.),  52 
Law  J.  Rep.  P.,  D.  &  A.  33 ;  Law  Rep.  8  App. 
Cas.  43. 

Where  a  husband  is  domiciled  in  a  foreign 
country  at  the  time  of  the  marriage,  and,  while 
his  domicil  continues  unchanged,  the  marriage 
is  dissolved  by  the  Courts  of  such  foreign  country 
for  a  matrimonial  offence  committed  there,  the 
dissolution  will  be  recognised  by  the  English 
Courts  as  valid,  though  the  wife  till  the  marriage 
was  domiciled  in  England,  and  the  marriage 
was  solemnised  there,  and  the  matrimonial 
offence  was  not  one  for  which  the  English 
Court  could  grant  a  divorce.    Ibid. 

McCarthy  v.  Decaix  (2  Buss.  &  M.  614 ;  2  CI. 
&  F.  568)  overruled.    Ibid. 

Lolley's  Case  (Russ.  &  R.  237  ;  2  CI.  &  F.  567) 
explained.    Ibid. 

In  the  above  circumstances  the  domicil  is  that 
which  was  in  contemplation  at  the  time  of  the 
marriage,  and  the  law  applied  is  that  both  of 


the  domicil  and  of  the  forum  within  whose 
jurisdiction  the  matrimonial  offence  was  com- 
mitted.   Ibid. 

Quaere,  whether  if  the  domicil  were  changed 
after  the  marriage  the  case  would  be  altered, 
and  whether  Niboyet  v.  Niboyet  (48  Law  J.  Rep. 
P.,  D.  &  A.  1 ;  Law  Rep.  4  P.  D.  1),  where  the 
forum  granting  the  divorce  was  not  that  of  the 
domicil  of  the  parties,  but  that  of  the  country  in 
which  both  were  bona  fide  residing,  and  in 
which  the  matrimonial  offence  was  committed, 
was  well  decided  according  to  English  law ;  and, 
if  so,  whether  it  was  internationally  binding. 
Ibid. 

Intervention. 

In  a  suit  by  the  wife  for  dissolution  of 
marriage  on  the  ground  of  adultery  and  cruelty, 
the  husband  alleged  that  the  wife  had  been 
guilty  of  adultery.  At  the  trial  a  decree  nisi  for 
dissolution  was  made.  The  husband  applied  for 
a  new  trial,  on  the  ground  that  fresh  evidence 
had  been  discovered  to  shew  the  wife's  adultery 
before  the  decree  nisi,  and  filed  affidavits  alleging 
facts  not  known  at  the  trial  which  went  to  prove 
adultery.  He  obtained  a  rule  nisi,  but  the 
rule  was  discharged  on  argument.  The  husband 
appealed.  Immediately  afterwards  an  uncle  of 
the  husband  entered  an  appearance  as  inter- 
vener, and  filed  affidavits  which  were  substan- 
tially the  same  as  those  used  on  the  application 
for  a  new  trial.  There  was  nothing  to  shew 
that  he  was  acting  on  behalf  of  or  in  collusion 
with  the  respondent.  The  wife  moved  to  make 
the  decree  for  dissolution  absolute.  This  was 
refused,  but  leave  was  given  her  to  move  the 
Court  to  reject  the  intervention.  The  husband 
abandoned  his  appeal  from  the  refusal  of  a  new 
trial.  After  this  the  motion  of  the  wife  to 
reject  the  intervention  of  the  uncle  was  heard 
by  the  President,  and  refused.  The  wife  ap- 
pealed : — Held,  by  the  Court  of  Appeal,  that  the 
Act  23  &  24  Vict.  c.  144,  s.  7,  authorises  inter- 
vention by  any  person  where  material  facts  have 
not  been  brought  before  the  Court  whether  by 
intention  or  through  accident.  Howarth  v. 
Howarth  (App.),  Law  Rep.  9  P.  D.  218. 

Whether  where  the  petitioner  after  the  decree 
nisi  is  guilty  of  conduct  disentitling  him  or 
her  to  have  the  decree  made  absolute,  the  right 
to  intervene  is  confined  to  the  Queen's  Proctor, 
quaere.    Ibid. 

.  Held,  that  the  words  "  not  brought  before  the 
Court "  mean  not  brought  before  the  Court  at  a 
time  when  the  Court  can  act  upon  them  for  the 
purpose  of  seeing  whether  a  decree  nisi  ought 
to  be  made,  and  that  the  bringing  them  before 
the  Court  on  an  application  for  a  new  trial  is 
not  bringing  them  before  the  Court  within  the 
meaning  of  tliis  clause  so  as  to  prevent  an  in- 
tervention.   Ibid. 

Whether  the  rules  as  to  granting  a  new  trial 
on  the  ground  of  fresh  evidence  discovered  shew- 
ing misconduct  in  the  petitioner  are  the  same 
as  in  a  case  between  ordinary  litigants,  quaere. 
Ibid. 
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Where  a  respondent  is  not  entitled  to  a  new 
trial,  intervention,  on  the  ground  of  fresh  evidence 
as  to  acts  prior  to  the  decree  nisi,  will  not  be 
allowed  if  the  intervener  is  merely  acting  on 
behalf  of  and  in  collusion  with  the  respondent ; 
but  the  fact  that  he  is  a  near  relative  of  the 
respondent  is  no  ground  for  rejecting  the  inter* 
vention.    Ibid. 

Held,  therefore,  that  in  the  present  case  the 
facts  alleged  being  undoubtedly  material,  and  the 
affidavits  making  a  case  which  shewed  that 
there  was  ground  for  investigating  them,  the 
intervention  had  rightly  been  allowed.    Ibid. 

Judicial  Separation. 

1. — Decree:  settlement:  after-acquired  pro* 
petty] — In  a  pre-nuptial  settlement  there  was  a 
covenant  to  settle  ail  property  which  the  wife  or 
her  husband  in  her  right  might  acquire  "  during 
the  coverture."  The  wife  obtained  a  decree  for 
judicial  separation,  and  subsequently  became 
entitled  to  certain  sums  of  stock: — Held,  that 
under  20  &  21  Vict.  c.  85,  s.  25  she  was  abso- 
lutely entitled  to  the  stock  as  if  she  were  a  feme 
sole,  and  that  it  was  not  bound  by  the  covenant. 
Dawes  v.  Creyke,  54  Law  J.  Rep.  Chanc.  1096. 

2.— Jurisdiction  of  magistrates] — If  a  hus- 
band has  been  convicted  of  an  aggravated  assault 
the  magistrates  may  grant  a  judicial  separation, 
even  though  they  do  not  fine  or  imprison  him. 
Woods  v.  Woods,  Law  Rep.  10  P.  D.  172. 

Separation  deed :  property  acquired  during  se- 
paration :  Divorce  Act,  1857,  s.  25.  See  Hus- 
band and  Wipe,  72. 

Nullity  of  Marriage. 

1. — Decree  nisi :  wife  unwilling  to  proceed : 
application  by  husband] — In  a  suit  for  nullity 
the  wife  obtained  a  decree  nisi,  but  was  unwilling 
to  proceed  further.  The  Court  declined  to  make 
the  decree  absolute  on  the  application  of  the  re- 
spondent. Halpen  v.  Boddington,  50  Law  J. 
Kep.  P.,  D.  &  A.  61 ;  Law  Rep.  6  P.  D.  13  (nom. 
Half  en  v.  Boddington), 

2. — Impotence :  delay :  sincerity]— Delay  is 
not  by  itself  a  ground  for  refusing  a  decree  of 
nullity  of  marriage  on  the  ground  of  the  re- 
spondent's impotence.  A  marriage  remained 
unconsummated  after  seven  years'  cohabitation 
through  the  impotence  of  the  husband.  The 
wife  cohabited  with  another  man,  and  when  her 
husband  discovered  her  misconduct  she  in- 
stituted a  suit  for  a  declaration  of  nullity  of 
marriage: — Held,  that  the  petitioner's  conduct 
did  not  amount  to  such  want  of  sincerity  as  to 
disentitle  her  to  a  decree  of  nullity  of  marriage. 
M.  (otherwise  JD.)  v.  D.,  54  Law  J.  Rep.  P., 
D.  &  A.  68. 

3. — Impotence :  possibility  of  cure]  —  In  a 
husband's  suit  for  a  declaration  of  nullity  of 
marriage  on  the  ground  of  his  wife's  incapacity, 
it  appeared  that  the  parties  had  cohabited  irregu- 
larly during  two  years  and  eight  months  after 
the  marriage,  but  that  the  respondenthad  always 


refused  to  allow  the  petitioner  to  attempt  to 
consummate  the  marriage,  alleging  that  she  was 
not  fit  for  it  and  had  no  sexual  desire.  The 
medical  evidence  shewed  that  sexual  connection 
,with  the  respondent  was  impossible,  but  that 
she  might  probably  be  cured  by  submitting  to  an 
operation  which  would  involve  very  little  risk  to 
her  life.  She  had  refused  to  submit  to  any 
operation: — Held,  that  the  petitioner  was  en- 
titled to  a  decree  of  nullity  of  marriage.  L.  v. 
W.  (otherwise  L.),  51  Law  J.  Rep.  P.,  D.  &  A. 
23 ;  Law  Rep.  7  P.  D.  16. 

4. — Insanity] — The  burden  of  shewing  that 
the  respondent  was  insane  at  the  time  of  the  mar- 
riage lies  upon  the  party  asserting  it,  and  the 
Court  has  to  determine  whether  the  respondent 
was  capable  of  understanding  the  nature  of  the 
contract,  and  the  duties  and  responsibilities 
which  it  creates,  and  was  free  from  the  influence 
of  morbid  delusions  upon  the  subject.  Durham 
v.  Durham,  Law  Rep.  10  P.  D.  80.  And  Hunter 
v.  Edney  (otherwise  Hunter),  ibid.  93 ;  and 
Cannon  v.  Smalley,  ibid.  96. 

5. — Interrogatories]-— In  a  suit  for  nullity  of 
marriage  the  Court  has  power  to  order  interro- 
gatories. Euston  v.  Smith,  Law  Rep.  9  P.  D.  57. 

6. — Interrogatories  may  be  ordered  to  be 
administered  to  the  respondent  in  a  suit  for  a 
declaration  of  nullity  of  marriage  instituted  on 
the  ground  of  a  previous  existing  marriage. 
Harvey  v.  Lovekin  (App.),  54  Law  J.  Rep.  P.,  D. 
&  A.  1 ;  Law  Rep.  10  P.  D.  122. 

Annuity  during  widowhood:    how  affected  by 
decree  of  nullity.    See  Will — Annuity,  6. 

And  see  Scotch  Law— Divorce,  2. 


Parties. 

1. — Alleged  adulteress]— In  a  suit  by  a  wife 
for  dissolution  of  marriage,  the  Court,  upon  ap- 
plication on  behalf  of  the  person  with  whom  it 
was  alleged  that  the  husband  had  committed 
adultery,  directed  that  she  be  made  a  respon- 
dent.   Bell  v.  Bell,  Law  Rep.  8  P.  D.  217. 

2. — Dispensing  with:  persons  unknown] — If 
a  husband' b  petition  for  a  dissolution  of  marriage 
alleges  adultery  with  A.  and  B.,  and  also  with 
divers  persons  unknown,  leave  must  be  obtained 
to  dispense  with  making  such  unknown  persons 
co-respondents.  Penhy  v.  Penhy,  51  Law  J.  Rep. 
P.,  D.  &  A.  24 ;  Law  Rep.  7  P.  D.  19  (nom.  Penty 
v.  Penty). 

Petition. 

1. — Petitioner  in  India:  affidavit  verifying 
petition  stoorn  by  solicitor]— The  petitioner  in  a 
divorce  suit  was  on  military  service  in  India, 
and  unable  to  make  before  a  duly  constituted 
authority  the  usual  affidavit  verifying  the  peti- 
tion. The  Court,  under  the  circumstances,  al- 
lowed the  petition  to  be  verified  by  the  affidavit 
of  the  solicitor,  but  ordered  that  the  petitioner's 
affidavit  should  also  be  filed  before  the  hearing. 
Ex  parte  Bruce,  50  Law  J.  Rep.  P.,  D.  <fe  A.  64  j 
Law  Rep.  6  P.  D.  16. 
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2. — Withdrawal:  desertion] — A  wife's  peti- 
tion for  dissolution  of  marriage  by  reason  of 
cruelty  and  adultery  was,  by  leave  of  the  Court, 
withdrawn,  and  a  petition  afterwards  filed  for 
dissolution  of-  marriage  by  reason  of  the  same 
adultery,  and  also  by  reason  of  desertion  for 
two  years,  which  had  not  expired  at  the  date  of 
the  first  petition.  Knapp  v.  Knapp,  Law  Bep. 
6  P.  D.  10. 

Dismissal :  neglect  conducing  to  adultery.    See 
supra,  Desertion,  3. 

Variation  of  settlements,  for :  signature.    See 
infra,  Settlement,  7. 

Queen's  Proctor. 
See  supra,  Intervention. 

Restitution  of  Conjugal  Bights. 

[Amendment  of  law.  Matrimonial  Causes  Act, 
1884,  47  <fe  48  Vict.  c.  68.  Decree  for  restitu- 
tion of  conjugal  rights  to  be  enforced  by 
order  for  periodical  payments  in  lieu  of  at- 
tachment, s.  2.  Power  to  order  settlement  of 
wife's  property,  s.  3.  Power  to  vary  orders, 
s.  4.  Non-compliance  with  decree  to  bo 
deemed  desertion,  s.  5.  Provisions  as  to  cus- 
tody of  children,  s.  6.] 

1. — Attachment] — A  decree  against  a  husband 
for  restitution  of  conjugal  rights  is  not  satisfied 
by  the  respondent  providing  a  house  with  furni- 
ture and  servants  for  the  use  of  the  petitioner, 
and  offering  to  pay  her  a  yearly  allowance,  if  he 
does  not  return  to  cohabitation,  and  his  obedi- 
ence to  the  decree  will  therefore  be  enforced  by 
attachment.  Weldon  v.  Weldon,  53  Law  J.  Bep. 
P.,  D.  &  A.  9 ;  Law  Bep.  9  P.  D.  52. 

2.— The  Matrimonial  Causes  Act,  1884  (47  & 
48  Vict.  c.  68),  s.  2,  is  retrospective,  and  there- 
fore where  an  order  for  the  issue  of  a  writ  of 
attachment  had  been  made  previously  to  the 
passing  of  that  Act,  but  the  issue  of  it  had 
been  suspended  until  further  order  of  the  Court, 
and  was  so  suspended  at  the  date  of  the  passing, 
the  Court  could  not  after  the  Act  make  any 
further  order  directing  the  writ  to  issue.  Wel- 
don v.  Weldon  (App.),  54  Law  J.  Bep.  P.,  D.  &  A. 
60,  affirming  the  decision  of  Sir  J.  Hannen, 
54  Law  J.  Bep.  P.,  D.  <fe  A.  26 ;  Law  Bep.  10 
P.  D.  72. 

The  Court  will  not  order  a  party  in  contempt 
to  be  taken  into  custody  under  a  writ  of  attach- 
ment merely  for  the  purpose  of  enforcing  pay- 
ment of  costs.    Ibid. 

3. — Separation  deed :  effect  of] — A  separation 
deed,  executed  by  a  husband  and  wife,  contain- 
ing a  covenant  by  trustees  for  the  wife  not  to 
sue  her  husband  for  the  restitution  of  conjugal 
rights,  is  a  bar  to  a  suit  by  the  wife  for  the  re- 
stitution of  conjugal  rights.  Clark  v.  Clark 
(App.),  54  Law  J.  Bep.  P.,  D.  &  A.  57;  Law  Bep. 
10  P.  D.  188. 

Marshall  v.  Marshall  (48  Law  J.  Bep.  P.,  D, 
A  A.  49 ;  Law  Bep.  5  P.  D.  19)  approved.    Ibid. 

Decision  of  Butt,  J.,  affirmed.    Ibid. 


4. — Service] — The  Court  has  no  power  to 
allow  service  abroad  of  a  petition  for  restitution 
of  conjugal  rights.  Chichester  v.  Chichester, 
Law  Bep.  10  P.  D.  186. 

Custody  of  child :  enforcement  of  order.  See 
infra,  Sequestration,  1. 

Separation  Deed. 

Subsequent  adultery  of  husband,  effect  of.  See 
Husband  and  Wife,  73. 

Variation  of.    See  infra,  Settlement,  5,  9. 

Sequestration. 

1. — Custody  of  child :  service  of  order :  dis- 
obedience]— A  husband  obtained  a  decree  for 
restitution  of  conjugal  rights,  which  was  not 
complied  with,  and  the  Court  afterwards  made 
an  order  giving  the  petitioner  the  custody  of  the 
only  child  of  the  marriage.  A  copy  of  the  order 
for  custody  was  left  at  the  house  where  the 
respondent  was  residing,  but  the  respondent  had 
not  given  up  the  child  to  the  petitioner.  The 
Court,  being  satisfied  that  the  order  as  to  the 
custody  of  the  child  had  come  to  the  knowledge 
of  the  respondent,  ordered  a  writ  of  sequestra- 
tion to  issue  against  her  for  non-compliance 
with  the  order,  without  a  previous  writ  of  at- 
tachment, and  ordered  the  respondent  to  pay 
the  costs  of  the  motion.  Allen  v.  Allen,  54  Law 
J.  Bep.  P.,  D.  &  A.  77 ;  Law  Bep.  10  P.  D.  187. 

2. — Military  pension :  Indian  army] — Upon 
a  writ  of  sequestration  issued  in  consequence  of 
the  non-payment  of  alimony  and  the  costs  of  a 
divorce  suit,  the  Court  will  not  restrain  a  re- 
tired officer  in  Her  Majesty's  army  from  receiv- 
ing a  pension  for  past  services.  Birch  v.  Birch, 
52  Law  J.  Bep.  P.,  D.  &  A.  88 ;  Law  Bep.  8  P.  D. 
163. 

Sequestration  to  enforce  order :  enforcement  of, 
in  Chancery  Division.  See-  Practice — Seques- 
tration, 3. 

Settlement,  Variation  of. 

[Bestitution  of  conjugal  rights :  power  to  Court 
to  order  settlement  of  wife's  property.  47  <ft  48 
Vict.  c.  68,  s.  3.] 

1. — Capital  and  income] — The  Court  has  full 
power  under  section  5  of  22  &  28  Vict.  c.  61,  if, 
in  the  exercise  of  its  discretion,  it  thinks  it  ex- 
pedient to  do  so,  to  vary  a  settlement  by  giving 
the  whole  or  part  not  only  of  the  income  but  of 
the  capital  of  the  trust  fund  to  one  party  or  the 
other.  (Affirming  the  judgment  of  the  Court 
below,  53  Law  J.  Bep.  P.,  D.  A  A.  29  ;  Law  Bep. 
9  P.  D.  68.)  Ponsonby  v.  Ponsonby  (App.),  53 
Law  J.  Bep.  P.,  D.  &  A.  112 ;  Law  Bep.  9  P.  D. 
122. 

2. — Guilty  wife :  reversionary  interest :  power 
of  appointment  by  wife :  extinction] — Where  a 
marriage  has  been  dissolved  on  the  ground  of 
the  wife's  adultery,  the  Court  will  not,  when 
directing  a  variation  of  the  marriage  settlements, 
take  into  consideration  the  amount  of  costs  in- 
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curred  by  the  wife.  Noel  ▼.  Noel,  54  Law  J.  Rep. 
P.,  D.  &  A.  73 ;  Law  Rep.  10  P.  D.  179. 

Property  was  brought  into  settlement  by  both 
the  husband  and  the  wife,  with  a  joint  power  of 
appointment  in  favour  of  the  children  of  the 
marriage ;  but  with  regard  to  the  wife's  property, 
which  included  a  reversionary  interest,  the  set- 
tlement gave  her,  in  certain  events,  a  power  of 
appointment  in  favour  of  a  second  or  other  hus- 
band, or  the  children  of  a  second  or  subsequent 
marriage.  The  marriage  was  dissolved  on  the 
ground  of  the  wife's  adultery,  the  husband  hav- 
ing the  custody  of  the  two  children  of  the  mar- 
riage. The  Court  varied  the  settlements  by 
absolutely  extinguishing  the  wife's  interest  in 
the  property  brought  into  settlement  by  the 
husband,  thus  leaving  their  respective  incomes 
nearly  equal.  The  Court  further  ordered  that 
one  half  of  the  wife's  property  should  be  paid 
to  the  husband  and  children,  without  taking 
into  account  the  amount  of  the  wife's  costs  of 
the  suit;  and  also  that  one  half  of  the  wife's 
reversionary  interest  should,  upon  its  falling 
into  possession,  be  assigned  to  the  husband  and 
children.  The  Court  also  extinguished  the  wife's 
power  of  appointment  under  the  joint  power, 
and  varied  the  wife's  power  of  appointment 
over  her  own  property  in  favour  of  a  future 
husband  or  the  children  of  a  future  marriage, 
by  restricting  its  benefit  to  any  husband  married 
after  the  death  of  the  petitioner,  and  to  children 
of  a  subsequent  marriage  born  after  the  death  of 
the  petitioner.    Ibid. 

3. — Interests  of  third  partus:  mortgage  by 
husband  to  solicitor  to  secure  costs  of  suit] — 
Although  the  Court,  in  directing  a  variation  of 
settlements  after  a  decree  dissolving  a  marriage, 
has  power  under  the  22  &  23  Vict.  c.  61,  s.  5,  to 
make  an  order  affecting  the  interests  of  third 
parties  created  before  the  date  of  the  petition 
for  variation  of  the  settlements,  the  interests  of 
mortgagees  created  before  that  date  will,  as  a 
general  rule,  be  respected.  Wigney  v.  Wigney, 
51  Law  J.  Rep.  P.,  D.  &  A.  84 ;  Law  Rep.  7  P.  D. 
228. 

An  ante-nuptial  settlement  of  a  sum  of  40,000Z. 
gave  the  husband  a  first  life  interest  in  15,000Z., 
and  a  second  life  interest  in  the  remainder  of 
the  fund.  All  the  settled  property  was  derived 
from  the  wife,  the  husband  having  no  property 
of  his  own,  except  a  military  pension  of  120Z. 
per  annum.  There  was  no  issue  of  the  marriage. 
The  wife  obtained  a  decree  nisi  for  a  dissolution 
of  her  marriage  on  the  ground  of  her  husband's 
adultery  and  cruelty.  Shortly  before  the  decree 
nisi  was  pronounced,  the  respondent,  who  had 
previously  borrowed  4,200Z.  upon  the  security  of 
his  life  interest  under  the  settlement  and  of 
certain  policies  of  insurance  upon  his  own  life, 
executed  a  further  mortgage  of  his  life  interest 
in  favour  of  his  solicitors,  to  secure  their  costs 
in  the  divorce  suit.  After  the  decree  nisi  had 
been  made  absolute,  the  petitioner  presented  a 
petition  for  variation  of  the  settlement.  The 
Court,  although  it  had  ordered  that  the  respon- 
dent's interest  in  the  settled  property  should 


be  extinguished,  refused  to  make  an  order  de- 
claring that  the  interest  of  the  respondent's 
solicitors  under  the  second  mortgage  was  thereby 
determined.    Ibid. 

4. — Jurisdiction  to  deprive  a  guilty  party  of 
all  interest] — After  a  final  decree  for  dissolution 
of  marriage,  the  Court  has  a  discretionary  power, 
under  the  Matrimonial  Causes  Acts,  1859  and 
1878,  wide  enough  to  exclude  a  guilty  party, 
either  partially  or  wholly,  from  the  benefit  of 
property  settled  upon  the  parties  to  the  marriage. 
Wigney  v.  Wigney  (App.),  51  Law  J.  Rep.  P.,  D. 
&  A.  60 ;  Law  Rep.  7  P.  D.  177. 

A  marriage  was  dissolved  on  the  ground  of 
the  husband's  adultery  and  cruelty.  The  whole 
of  the  settled  property  having  been  brought  in 
by  the  wife,  and  there  being  no  children  of  the 
marriage,  the  Court  in  the  exercise  of  its  dis- 
cretionary power  deprived  the  husband  of  all 
benefit  under  the  settlement.  Provision  was, 
however,  made  out  of  the  settlement  funds  for 
debts  contracted  by  the  husband  during  the 
coverture.  Decision  of  Sir  James  Hannen  af- 
firmed.   Ibid. 

5. — Jurisdiction:  judicial  separation]  —  In 
the  case  of  a  judicial  separation  the  Court  has 
not  the  same  power  of  dealing  with  settlements, 
either  ante-nuptial  or  post-nuptial,  as  in  the 
case  of  a  dissolution  of  marriage.  Oatidy  v. 
Oandy  (App.),  51  Law  J.  Rep.  P.,  D.  &  A.  41 ; 
Law  Rep.  7  P.  D.  168. 

6.  —  Nullity  of  marriage:  re-assignment 
of  wife's  property] — By  a  settlement  executed 
in  contemplation  of  marriage,  certain  pro- 
perty belonging  absolutely  to  the  wife  was 
assigned  to  trustees  upon  trust  for  the  wife  till 
the  solemnisation  of  the  marriage,  and  after  the 
solemnisation  thereof  to  pay  the  income  to  the 
wife  for  life  for  her  separate  use,  and  after  her 
death  to  pay  the  income,  with  certain  exceptions, 
to  the  husband  for  life,  and  after  the  death  of 
the  husband  and  wife  in  trust  for  the  issue  of 
the  marriage,  and  in  default  of  issue  to  such 
persons  as  the  wife  should  appoint,  and  in  de- 
fault of  appointment  for  the  next-of-kin  of  the 
wife.  The  wife  obtained  a  decree  declaring  the 
marriage  null  and  void  on  the  ground  of  her 
husband's  impotence,  and  afterwards  presented 
a  petition  for  variation  of  the  marriage  settle- 
ments. The  Court  made  an  order  extinguishing 
the  husband's  life  interest  under  the  settlements, 
and  afterwards  made  a  further  order  directing 
the  trustees  to  retransfer  or  otherwise  put  under 
the  petitioner's  legal  control  all  the  property 
brought  into  settlement,  for  her  own  use  and 
benefit,  free  from  the  trusts  of  the  settlements. 
A.  (otherwise  M.)  v.  Jf.,  64  Law  J.  Rep.  P.,  D. 
&  A.  31 ;  Law  Rep.  10  P.  D.  178. 

7.— Petition :  absence  of  petitioner :  signature 
by  solicitor] — A  petition  for  variation  of  settle- 
ments ought  to  be  signed  by  the  petitioner. 
Where,  however,  the  petitioner  was  engaged  on 
military  service  in  India,  the  Court  allowed  the 
petition  to  be  signed  by  the  petitioner's  solicitor. 
Boss  v.  Boss,  51  Law  J.  Rep.  P.,  D.  &  A.  22 ; 
Law  Rep.  7  P.  D.  20. 
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8. — Power  to  appoint  new  trustees:  extin- 
guishment]— Upon  a  petition  for  variation  of 
settlements  after  a  dissolution  of  marriage  the 
Court  has  jurisdiction  to  extinguish  a  joint 
power  to  appoint  new  trustees.  Oppenheim  v. 
Oppenheim,  53  Law  J.  Rep.  P.,  D.  &  A.  48 ;  Law 
Rep.  9  P.  D.  60. 

9. — Separation  deed :  annuity  to  wife :  adul- 
tery of  wife]— In  June,  1881,  a  deed  of  separa- 
tion was  executed  by  a  husband  and  wife,  under 
which  the  husband  covenanted  to  pay  for  the 
benefit  of  the  wife  an  annuity  of  52/.  Shortly 
after  the  separation  she  committed  adultery, 
and  the  husband  obtained  a  decree  for  dissolu- 
tion of  the  marriage.  On  a  petition  presented 
by  the  husband  to  have  the  deed  of  separation 
set  aside  or  varied,— Held,  by  Butt,  J.,  treating 
the  case  as  substantially  one  of  alimony,  that 
the  deed  ought  not  to  be  varied ;  but  Held,  by 
the  Court  of  Appeal,  that  the  case  ought  not  to 
be  treated  as  one  of  alimony,  but  that  the  Court 
had  a  discretion  as  to  the  allowance  which,  under 
the  circumstances,  ought  to  be  made  to  the 
guilty  wife;  and  that,  under  all  the  circum- 
stances, the  allowance  ought  to  be  reduced  by 
one  half.  Clifford  v.  Clifford  (App.),  53  Law  J. 
Rep.  P.,  D.  &  A.  68 ;  Law  Rep.  9  P.  D.  76. 

10. — Separation  deed:  weekly  allowance: 
custody  of  children]— The  Court  has  jurisdiction, 
after  the  dissolution  of  a  marriage  on  the  ground 
of  the  wife's  adultery,  to  reduce  the  amount  of 
a  weekly  allowance  which  the  husband,  under  a 
deed  of  separation,  has  covenanted  to  pay  to  the 
wife.  Jump  v.  Jump,  52  Law  J.  Rep.  P.,  D.  <fc 
A.  71 ;  Law  Rep.  8  P.  D.  159. 

By  a  deed  of  separation  a  husband  and  wife 
agreed  to  live  separately  for  the  rest  of  their 
lives,  and  the  husband  covenanted  to  pay  to  the 
wife  a  sum  of  15s.  per  week,  and  to  permit  her 
to  have  the  custody  of  the  children  of  the  mar- 
riage, wholly  freed  from  his  authority,  as  if  she 
were  a  feme  sole.  The  marriage  was  afterwards 
dissolved  on  the  ground  of  the  wife's  adultery : 
— Held,  that  the  husband's  agreement  to  permit 
his  wife  to  have  the  custody  of  the  children 
ought  not  to  be  enforced,  and  that  the  terms  of 
the  deed  of  separation  ought  to  be  varied  by 
reducing  the  amount  of  the  weekly  payment  to 
the  wife  from  155.  to  10s.    Ibid. 

DOCK. 
See  Harbour. 
Dock  company  with  railway  held  to  be  railway 
company  within  30  &  31  Vict.  c.  127,  and 
that  its  rolling  stock  was  not  liable  to  be 
taken  in  execution.  See  Railway  Com- 
pany, 19. 

DOCUMENTARY  EVIDENCE   ACT. 

[Amendment  of  the  Documentary  Evidence  Act, 
1868,  and  other  enactments  relating  to  the 
evidence  of  documents  by  means  of  copies 
printed  by  the  Government  Printers.  45  <ft  46 
Vict.  c.  9.  ] 

See  Evidence. 

Digest,  1881.1885. 


DOCUMENTS. 

Evidence.    See  Evidence,  10-13. 

Production.    See  Practice — Production  of  Docu- 
ments. 

DOMICIL. 

1. — Abandonment :  acquired  domiciX]— Domi- 
cil  of  choice  is  not  affected  by  service  in  the 
army,  any  more  than  domicil  of  origin.  In  re 
Macreight;  Paxton  v.  Macreight,  55  Law  J. 
Rep.  Chanc.  28  ;  Law  Rep.  30  Ch.  D.  165. 

A.,  born  in  England  of  English  parents,  ac- 
quired a  Jersey  domicil  by  being,  at  the  age  of 
four,  taken  there  by  his  father  for  permanent 
residence.  At  the  age  of  eighteen  A.  entered 
the  British  army,  and  from  that  time  accom- 
panied his  regiment  to  different  foreign  and 
colonial  stations  till  his  death  in  Canada  after 
nine  years'  service : — Held,  that  A.  had  never 
lost  his  Jersey  domicil.    Ibid. 

2. — Abandonment :  officer  in  British  army] — 
A  British  subject,  by  entering  into  the  Queen's 
military  or  naval  service,  does  not  thereby  lose 
his  domicil  of  origin.  Ex  parte  Cunningham ; 
in  re  Mitchell  (App.),  53  Law  J.  Rep.  Chanc. 
1067. 

Yelverton  v.  Telverton  (1  Sw.  &  Tr.  574 ;  29 
Law  J.  Rep.  Prob.  34)  and  Brown  v.  Smith  (15 
Beav.  344;  21  Law  J.  Rep.  Chanc.  456)  fol- 
lowed.    Ibid. 

8. — "  Anglo-Chinese  "  :  extra-territorial  juris- 
diction:  legacy  duty] — Notwithstanding  the 
constitution  of  the  Supreme  Court  of  China  and 
Japan,  and  the  jurisdiction  conferred  on  that 
Court  by  the  Order  in  Council  of  China  and 
Japan,  1865,  over  British  subjects  having  a 
"  fixed  place  of  residence  in  China,"  a  native  of 
this  country  cannot  acquire  by  residence  in  the 
empire  of  China  an  Anglo-Chinese  domicil 
analogous  to  that  known  as  Anglo-Indian,  and 
the  estate  of  a  British  subject  whose  fixed  place 
of  residence  is  in  the  empire  of  China  is,  on 
death,  within  the  operation  of  the  Legacy  Duty 
Acts.  In  re  TootaVs  Trusts,  52  Law  J.  Rep. 
Chanc.  664  ;  Law  Rep.  23  Ch.  D.  532. 

A  person  cannot  become  domiciled  as  a  mem- 
ber of  a  community  which  is  not  a  community 
possessing  supreme  or  sovereign  territorial 
power.    Ibid. 

4. — Change  of  domicil :  unsettled  residence : 
intention] — P.  was  born  in  Scotland  in  1792, 
entered  the  army  in  1810,  and  proceeded  with 
his  regiment  abroad,  and  afterwards  served 
with  his  regiment  in  various  parts  of  the  world, 
but  chiefly  abroad,  till  1860,  when  he  sold  out 
and  retired.  He  never  revisited  Scotland,  and 
from  1860  to  1882,  when  he  died,  he  lived  in 
lodgings,  hotels,  and  boarding-houses  in  various 
parts  of  England.  He  was  not  married,  had 
few  friends,  and  never  made  any  declaration  or 
expressed  any  intention  of  acquiring  a  fixed 
home  or  changing  his  domicil  of  origin  : — Held, 
that  the  residence  in  England  being  of  a  shifting 
and  unsettled  character,  no  inference  could  be 
drawn  of  any  intention  to  change  the  domicil 
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of  origin.  In  re  James  Patience ;  Patience  v. 
Main,  54  Law  J.  Rep.  Chano.  897 ;  Law  Rep. 
29  Ch.  D.  976. 

5. — Evidence :  will :  effect  of  admission  to 
probate] — The  fact  that  a  testamentary  instru- 
ment has  been  admitted  to  probate  by  an 
English  Ecclesiastical  Court  is  not  conclusive 
evidence  that  the  testator  was  domiciled  in 
England  at  the  time  of  his  death.  Bradford  v. 
Young ;  in  re  Falconar's  Trusts,  54  Law  J.  Rep. 
Chanc.  96 ;  Law  Rep.  28  Ch.  D.  18. 

6. — Law  of  domicil:  marriage  of  English- 
woman with  foreigner :  English  settlement] — By 
a  settlement  made  in  1881,  upon  the  marriage 
of  an  English  lady  with  a  Spaniard,  certain  real 
estate  in  England,  the  property  of  the  lady,  was, 
with  the  approbation  of  the  intended  husband, 
"  given  in  consideration  of  the  renunciation  that 
day  executed  by  her  of  any  rights  which  she 
would  otherwise  have  acquired  by  marriage  in 
her  husband's  property  according  to  the  law  of 
Spain,"  conveyed  to  a  trustee  to  Buch  uses  as 
she  should,  notwithstanding  coverture,  by  deed 
appoint.  And  it  was  thereby  declared  that  the 
settlement  was  to  be  construed  according  to 
the  law  of  England.  By  an  indenture  dated 
the  23rd  of  February,  1882,  the  wife,  with  the 
consent  of  her  husband,  appointed  the  real 
estate  to  a  trustee  in  fee,  upon  trust  to  sell  and 
to  stand  possessed  of  the  proceeds  of  sale  in 
trust  for  such  persons  as  "  she  should  at  any 
time  thereafter  by  any  writing  appoint"  ;  and, 
in  default  of  appointment,  in  trust  for  her  sepa- 
rate use.  The  wife  died  in  June,  1882,  without 
children,  having  by  her  will,  made  immediately 
after  her  marriage,  given  four  fifths  of  her  real 
and  personal  estate,  in  case  she  should  leave  no 
children,  to  her  husband  absolutely.  According 
to  the  law  of  Spain,  as  she  had  died  without 
children,  two  thirds  of  her  property  belonged  to 
her  parents  : — Held,  that  the  deed  of  February, 
1882,  must  be  construed  according  to  English 
law ;  that  whether  the  will  was  or  was  not  a 
good  exercise  of  the  power  of  appointment  re- 
served by  that  deed,  it  was  a  valid  disposition 
of  the  property  limited,  in  default  of  appoint- 
ment, to  her  separate  use,  and  must  take  effect 
accordingly.  Hernando  v.  Sawtell,  53  Law  J. 
Rep.  Chanc.  865 ;  Law  Rep.  27  Ch.  D.  284. 

Semble,  that  the  will  was  a  valid  exercise  of 
the  power  of  appointment.    Ibid. 

Administration  of  assets  of  Scotch  testator.  See 
Administration,  30;  Scotch  Law— Juris- 
diction. 

Administrator  in  country  of:  right  of,  to  re- 
ceive assets.    See  Administrator,  20. 

Alien:  execution  of  will.  See  Probate — 
Grant,  18. 

Change  of  domicil.  See  Scotch  Law— mar- 
riage, 3. 

Legitimacy  determined  by  law  of  country  of 
domicil  of  parents.    See  Legitimacy,  1. 

Marriage :  status  of  parties  determined  by 
domicil  of  husband:    marriage  in  England 


between  a  domiciled  Scotchman  and  an  Eng- 
lishwoman: marriage  dissolved  by  decree  of 
Scotch  Court  for  the  husband's  adultery  only. 
See  Divorce — Foreign  Divorce. 

Married  woman  :  will :  execution  abroad  accord- 
ing to  English  law.    See  Probate — Grant,  8. 

DOMINANT  TENEMENT. 
See  Light,  8. 

DONATIO   MORTIS  CAUSA. 

1. — Bill  of  exchange  :  deposit :  cheque] — M., 
while  in  contemplation  of  death,  signed  a  cheque 
for  5001.,  part  of  a  larger  sum  on  deposit  at 
seven  days*  notice,  and  gave  it  to  A.  that  he 
might  give  notice  and  get  cash  for  the  donor's 
wife.  M.  died  before  the  notice  expired : — Held, 
that  there  was  not  a  good  donatio  mortis  causa. 
M.,  while  in  contemplation  of  death,  gave  his 
bills  of  exchange  to  A.  to  realise  when  due  for 
M.'b  wife.  M.  died  before  the  bills  became  due : 
— Held,  there  was  a  good  donatio  mortis  causa. 
In  re  Mead ;  Austin  v.  Mead,  50  Law  J.  Rep. 
Chanc.  30 ;  Law  Rep.  15  Ch.  D.  651. 

2. — Cheque  to  donor  or  order] — The  cheque  of 
a  third  person  payable  to  the  donor  or  order 
may  be  the  subject  of  a  donatio  mortis  causa, 
and  will  pass  thereby  though  unindorsed.  For 
the  purposes  of  such  a  gift  there  is  no  difference 
between  a  cheque-payable  to  the  donor  or  order 
and  a  bill  of  exchange  or  promissory  note.  Cle- 
ment v.  Cheesman,  54  Law  J.  Rep.  Chanc.  158 ; 
Law  Rep.  27  Ch.  D.  631. 

Veal  v.  Veal  (27  Beav.  303 ;  29  Law  J.  Rep. 
Chanc.  231)  followed.    Ibid. 

DOUBLE  PORTIONS. 
See  Portion,  4. 


DOWER. 
See  Husband  and  Wife,  24,  25. 

DRAINAGE. 

Nuisance  by  local  board.    See  Metropolis,  10. 
Right  to  use.    See  Metropolis,  11. 

DRAINAGE   ACT,  1845  (8  &  9  Vict.  c.  56). 
See  Settled  Estates  Act,  2. 

DRAMATIC  COPYRIGHT. 
See  Copyright. 

DRUGS. 

[Administering,  in  order  to  procure  defilement  of 
woman.    48  <fc  49  Vict.  c.  69,  s.  3.] 


DUBLIN-EDUCATION  DEPABTMENT. 
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DUBLIN  SCIENCE  AND  ART  MUSEUM. 

[Powers  conferred  upon  Commissioners  of  Public 
Works  in  Ireland  to  acquire  lands  in  Dublin 
for  purposes  of  Dublin  Science  and  Art  Mu- 
seum Act,  1877.    47  &  48  Vict.  c.  6.] 

DUCHY  OF  CORNWALL. 

Administration :  intestate  bastard :  grant  to 
solicitor  of  duchy.    See  Administratob,  6. 

DUCHY  OF  LANCASTER. 
See  Lancaster. 

DUES. 
Scotch  law.    See  Scotch  Law — Harbour,  1. 

DURANTE  MINORE  £1TATE. 
See  Administrator,  4,  5. 

DWELLINGS  OF  WORKING  CLASSES. 
[Amendment  of  law,  48  &  49  Vict.  o.  72.] 

EASEMENT. 

1. — Fascia  on  wall  of  adjacent  house :  common 
landlord :  parcel  of  grant] — A  fascia  of  cement 
was  plastered  on  the  front  wall  of  two  adjoining 
houses  in  a  street,  for  the  purpose  of  exhibiting 
the  name  and  business  of  the  occupier  of  build- 
ings forming  a  court  behind,  and  the  number 
in  the  street  by  which  these  buildings  were 
known.  The  court  communicated  with  the  street 
by  an  entry  and  gate  under  the  fascia,  the  gate 
being  fastened  by  staples  to  the  wall  of  one  of 
the  houses.  The  fascia  had  been  used  for  the 
above  purpose  for  nearly  thirty  years.  All  the 
premises  belonged  to  one  landlord.  In  1855  a 
lease  was  granted  for  twenty -one  years  (which 
eventually  vested  in  one  Bull)  of  the  buildings 
in  the  court,  with  the  easements  and  appur- 
tenances as  then  occupied.  In  1874  one  of  the 
houses  was  let  to  the  defendant  "  as  then  in  his 
occupation."  In  1876  the  buildings  in  the  court 
were  let  to  the  plaintiff,  with  the  appurtenances 
as  then  or  lately  in  the  occupation  of  Bull ;  and 
in  1878  the  defendant's  tenancy  was  renewed  in 
the  former  terms : — Held  (affirming  the  decision 
of  Kay,  J.,  52  Law  J.  Rep.  Chanc.  12),  that  on 
the  terms  of  the  lettings,  coupled  with  the 
circumstances,  the  plaintiff  held  the  fascia  itself, 
by  grant  from  the  common  landlord,  as  parcel 
of  one  tenement  with  the  buildings  in  the  court, 
and  that  the  defendant  was  not  at  liberty  to 
interfere  with  it.  Francis  v.  Hay  ward  (App.), 
52  Law  J.  Rep.  Chanc.  291 ;  Law  Rep.  22  Ch. 
D.  177. 

2. — Right  of  access  to  sewer:  interference 
with] — Action  for  injunction  to  pull  down  cer- 
tain buildings  which  had  been  erected  over  a 
sewer,  in  alleged  breach  of  an  agreement  not  to 
erect  buildings  go  as  to  prevent  reasonable  access 


to  the  sewer,  dismissed  on  the  ground  that  no 
substantial  interference  with  the  right  of  access 
was  shewn  to  be  caused  by  the  existence  of  the 
buildings.  Sandgate  Local  Board  v.  Leney, 
Law  Rep.  25  Ch.  D.  183n,  reported  in  note  to 
Goodliart  v.  Hyett  (53  Law  J.  Rep.  Chanc.  219). 

Acquisition  of  ,  by  prescription.  See  Prescrip- 
tion, 3.  • 

Acquisition:  prescription:  "person  entitled  to 
any  reversion."    See  Prescription,  4. 

Extinguishment  of  easement  affecting  land  pur- 
chased  by  local  authority :  right  to  compen- 
sation. See  Artisans'  Dwellings  Acts,  3. 

Landlord  and  tenant:  prescription  as  between. 
See  Water,  5. 

Lands  Clauses  Act :  power  of  railway  company 
to  purchase  easement.  See  Lands  Clauses 
Act,  8. 

Mining  custom:  right  to  impose  burden  on 
surface.    See  Mimes,  7. 

Support,  right  to.    See  Support,  3. 

EAST  INDIA  LOAN  ACT,   1885. 

[Power  to  Secretary  of  State  in  Council  of 
India  to  raise  money  in  the  United  Kingdom 
for  service  of  Government  of  India.  48  &  49 
Vict.  c.  28.] 

EAST  INDIA  UNCLAIMED   STOCK  ACT, 

1885. 

[Provision  for  transfer  to  Secretary  of  State  in 
Council  of  India  of  unclaimed  India  Stock 
and  Dividends.    48  &  49  Vict.  c.  25.] 

ECCLESIASTICAL   COMMISSIONERS. 

Action  for  rentcharge  charged  on  glebe  lands : 
commissioners  not  necessary  parties.  See 
Rentcharge,  1. 

ECCLESIASTICAL  LAW. 
See  Church  and  Clergy. 

EDUCATION. 

Charitable  gift :  application  to  purposes  of  edu- 
cation. See  Charity,  4;  Endowed  Schools 
Acts,  1. 

Elementary.    See  Elementary  Education  Acts. 

Infant :  religious  education.    See  Infant,  6,  9. 

EDUCATION  (SCOTLAND). 

[Amendment  of  laws  relating  to  education  in 
Scotland.    46  &  47  Vict.  c.  56.] 

EDUCATION   DEPARTMENT. 

[Report  to  be  made  annually  in  reference  to 
children  in  canal  boats.    47  &  48  Vict.  c.  75.] 
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EDUCATION   DEPARTMENT  (SCOTLAND). 
[48  &  49  Vict.  c.  61.]    See  Scotch  Law. 

EDUCATIONAL  ENDOWMENTS  (IRELAND) 

ACT,  1885. 

[Reorganisation  of   Educational  Endowments  of 
Ireland.    48  &  49  Vict.  c.  78.J 

EDUCATIONAL      ENDOWMENTS      (SCOT- 
LAND) ACT,  1882. 

[Reorganisation  of  Educational  Endowments  of 
Scotland.    45  &  46  Vict.  c.  59.] 

EGYPTIAN  LOAN  ACT,  1885. 

[Power  to  Her  Majesty  to  give  guarantee  for 
purpose  of  facilitating  the  raising  of  a  loan 
by  Egyptian  Government.  48  &  49  Vict.  c.  11.] 

EJECTMENT. 

Relief:  terms:  plaintiff  deprived  of  costs  at 
trial] — A  defendant,  against  whom  judgment 
has  been  obtained  in  an  action  of  ejectment 
for  non-payment  of  rent,  in  which  action  the 
plaintiff  has  been  deprived  of  costs,  may  obtain 
relief  after  the  trial,  under  section  1  of  the 
Common  Law  Procedure  Act,  1860,  upon  pay- 
ment of  all  rent  due  and  the  costs  of  the  appli- 
cation for  relief,  without  being  required  to  pay 
the  costs  of  the  action.  Croft  v.  The  London 
and  County  Banking  Company  (App.),  54  Law 
J.  Rep.  Q.B.  277  ;  Law  Rep.  14  Q.B.  D.  847. 

Disclaimer  of  landlord's  title.  See  Landlord 
and  Tenant— Notice  to  quit,  2. 

Discovery :  interrogatories  :  production  of  docu- 
ments :  legal  title  pleaded.  See  Practice — 
Interrogatories,  8. 

Limitations,  Statute  of:  mortgage.  See  Limi- 
tations, Statute  of,  16. 

EJUSDEM  GENERIS. 

General  words  in  conveyance :  construction  of. 
See  Conveyance,  3. 

ELECTION. 

1.— Married  ivoinan :  infant:  jurisdiction  of 
court  to  elect  for  person  of  unsound  mind] — By 
the  settlement  made  on  the  marriage  of  H.  S., 
an  infant,  and  executed  by  her,  she  purported  to 
assign  to  trustees  all  property  derived  by  her 
under  her  father's  marriage  settlement,  and  the 
husband  covenanted  for  himself  and  his  wife 
to  bring  into  settlement  all  after-acquired  pro- 
perty. The  marriage  took  place,  and  H.  S. 
afterwards  attained  twenty-one,  and  thereupon 
executed  an  acknowledged  deed  indorsed  upon 
the  settlement,  by  which  she  purported  to  assign 
all  the  personal  property  expressed  to  be  assigned 
by  the  settlement,  which  had  not  become  vested 
in  possession,  to  the  trustees  upon  the  trusts 


thereof.  At  the  date  of  the  settlement  she  was 
entitled  to  a  contingent  reversionary  interest 
under  her  father's  marriage  settlement,  which 
did  not  come  within  Malins's  Act  (20  <fe  21  Vict. 
c.  57),  and  was  therefore  not  assignable  by  her. 
On  the  reversionary  interest  subsequently  be- 
coming vested  in  possession,  a  portion  of  it  was, 
by  the  written  direction  of  the  husband  and 
wife,  invested  in  the  names  of  the  trustees  of 
their  settlement.  The  husband  afterwards  died, 
and  H.  S.  had  since  become  of  unsound  mind, 
but  had  not  been  so  found  by  inquisition : — 
Held,  that  H.  S.  was  competent  to  elect,  and 
had,  in  fact,  elected,  so  as  to  make  the  settle- 
ment as  binding  and  operative  in  equity  as  it 
would  have  been  if  she  had  been  of  full  age  at 
the  time  when  she  executed  it.  Held  further, 
that  if  this  had  not  been  so,  the  Court  would 
have  had  jurisdiction  to  elect  for  her,  she  being 
of  unsound  mind.  Wilder  v.  Pigott,  52  Law  J. 
Rep.  Chanc.  141 ;  Law  Rep.  22  Ch.  D.  263. 

2. — Married  woman:  restraint  on  anticipa- 
tion]—The  doctrine  of  election  does  not  apply 
to  the  case  of  a  married  woman  to  whom  an 
interest  with  a  restraint  on  anticipation  is 
given  by  the  same  instrument  as  that  which 
gives  rise  to  the  question  of  election,  because 
the  nature  of  her  interest  in  the  property  to 
be  relinquished  by  way  of  compensation  has, 
by  the  terms  of  the  instrument,  been  made 
inalienable.  In  re  Wheailey ;  Smith  v.  Spencet 
54  Law  J.  Rep.  Chanc.  201 ;  Law  Rep.  27  Ch. 
D.  606. 

8. — By  a  settlement  made  on  the  marriage 
of  a  lady  who  was  a  minor,  after  reciting, 
amongst  other  things,  that  it  had  been  agreed 
that  she  and  her  intended  husband  should 
enter  into  the  covenant  thereinafter  contained 
for  the  settlement  of  her  after-acquired  pro- 
perty, the  intended  husband  settled  property 
upon  trust  for  himself  for  life,  and  then  for  his 
intended  wife  for  life,  and  then  for  the  children 
of  the  marriage ;  and  the  father  of  the  lady 
settled  certain  property  in  which  he  gave  her 
the  first  life  interest  for  her  separate  use  with- 
out power  of  anticipation;  and  the  deed  con- 
tained a  covenant  by  the  husband  and  wife  to 
settle  after-acquired  property  of  the  wife  upon 
the  trusts  declared  concerning  the  property 
settled  by  the  husband.  The  wife  subsequently 
under  the  will  of  a  testator  became  entitled  to 
certain  property  for  her  separate  use.  She 
elected  to  take  it  for  her  separate  use  and  not 
to  bring  it  into  the  settlement : — Held,  that  as 
she  had  elected  to  take  this  property  against 
the  settlement,  she  was  disabled  from  taking 
the  life  interest  to  which  she  was  entitled  under 
the  settlement;  and  that,  notwithstanding  the 
restraint  on  anticipation,  the  income  which 
would  have  been  payable  to  her  under  the  settle- 
ment if  she  had  not  so  elected  ought  to  be 
applied  in  making  compensation  to  the  persons 
disappointed  by  her  election  for  the  benefits  of 
which  they  had  been  deprived  ;  and  the  trustees 
of  the  settlement  were  directed  to  retain  and 
apply  the  same  accordingly.    In  re  Vardon's 
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Trusts,  54  Law  J.  Rep.  Chanc.  244  ;  Law  Rep. 
28  Ch.  D.  124.  [Reversed  on  appoal,  55  Law 
J.  Rep.  -Chanc.  259 ;  Law  Rep.  31  Ch.  D.  275.] 

WUloughby  v.  Middleton  (2  Jo.  &  H.  344 ;  31 
Law  J.  Rep.  Chanc.  683)  approved;  Lucas  v. 
Smith  (Law  Rep.  18  Ch.  D.  531)  and  In  re 
Wheatley ;  Smith  v.  Spence  (see  last  case)  dis- 
sented from.    Ibid. 

4.  —Power :  appointtnent] — A  testator  having 
power  to  appoint  among  children  of  his  first 
marriage,  purported  to  appoint,  subject  to 
charges,  partly  in  favour  of  the  children  of  his 
second  marriage,  and  gave  benefits  out  of  his 
own  property  to  children  of  his  first  marriage  : 
— Held,  that  the  latter  were  put  to  their  election. 
In  re  White ;  White  v.  White,  52  Law  J.  Rep. 
Chanc.  232 ;  Law  Rep.  22  Ch.  D.  555. 

Appointment :  general  power :  concurrence  of 
donee  in  deed  affecting  subject  of  power.  See 
Power,  22. 

Choice  of  debtors:  election,  how  manifested. 
See  Estoppel,  2. 

Married  woman :  restraint  on  anticipation  :  elec- 
tion to  confirm  covenant.  See  Husband  and 
Wife,  52. 

Partnership  creditor,  by,  to  charge  old  or  new 
firm.    See  Partnership,  10. 

Real  and  personal  estate  :  conversion  and  recon- 
version: real  estate  in  lease  with  option  to 
tenant  to  purchase  reversion.  See  Trust — 
Conversion. 

Remedy,  as  to  mode  of.  See  Practice— Judg- 
ment, 16. 

Shareholder,  by,  to  adopt  contract  where  prospec- 
tus fraudulent.   See  Company — Prospectus,  3. 

ELECTION   AGENT. 
See  Parliament,  2. 

ELECTION   FOR   PARLIAMENT. 
See  Parliament,  1-4. 

ELECTION,   MUNICIPAL. 
See  Municipal  Corporation,  1-11. 

ELECTRIC  LIGHTING  ACT,  1882. 

[Regulation  of  the  supply  of  electricity  for 
lighting  and  other  purposes.  45  <ft  46  Vict.  c. 
56.] 

ELEGIT. 

Seo  Bankruptcy— Assets,  7 ;  Protected  Transac- 
tion, 3-5;  Receiver,  6. 

ELEMENTARY  EDUCATION  ACTS. 

1.— Attendance  order:  child  between  thir- 
teen and  fourteen  :  jurisdiction  of  justices] — 
Justices  have  no  power,  under  section  11  of  the 
Elementary  Education  Act,  1876,  to  order  the 
attendance  at  Bchool  of  a  child  above  thirteen 


and  under  fourteen  years  of  age,  whose  parent 
has  neglected  to  provide  for  him  efficient  ele- 
mentary education,  unless  such  child  is  found 
habitually  wandering  or  not  under  proper  con- 
trol, or  in  the  company  of  rogues,  vagabonds, 
disorderly  persons,  or  reputed  criminals.  Saun- 
ders v.  Crawford,  51  Law  J.  Rep.  Q.B.  460  ;  Law 
Rep.  9  Q.B.  D.  612. 

2. — Attendance  order:  child  "prohibited 
from  being  taken  into  full-time  employment"] — 
Under  the  Elementary  Education  Act,  1876,  s. 
11,  sub-s.  1  (providing  for  the  making  of  an 
order  compelling  attendance  at  school  where  a 
parent  habitually  neglects  to  provide  instruction 
for  a  child  "  who  is  under  this  Act  prohibited 
from  being  taken  into  full-time  employment"), 
attendance  orders  were  sought  as  to  two  chil- 
dren for  whom  their  parent  habitually  neglected 
to  provide  instruction,  and  the  employment  of 
whom  was,  by  section  5,  in  the  case  of  one  child 
prohibited  generally,  he  being  under  ten  years 
of  age,  and  in  the  case  of  the  other  child  pro- 
hibited unless  he  should  be  employed  and 
attending  school  under  the  Factory  Acts  or 
Elementary  Education  by-laws,  he  being,  though 
over  ten,  yet  under  fourteen  years  of  age,  and 
not  having  any  certificate  of  proficiency  or  of 
previous  attendance  at  school : — Held,  dissenting 
from  Saunders  v.  Crawford  (see  last  case), 
that  section  11,  sub-section  1,  applied  to  chil- 
dren who  were  by  section  5  prohibited  either 
to  a  limited  extent  or  generally  from  being 
taken  into  employment,  and  was  not  intended  to 
be  confined  to  children  who  were  by  section  8 
prohibited  only  from  being  taken  into  full-time 
employment.  Winyard  v.  Toogood ;  Hance  v. 
Fortnum,  52  Law  J.  Rep.  M.C.  25;  Law  Rep. 
10  Q.B.  D.  218. 

8. — Attendance  order :  compliance  :  attend- 
ance without  fees] — A  parent  who  sends  his 
child  to  a  Board  school  to  request  admission  and 
instruction,  but  without  the  school  fees,  does  not 
"  cause  his  child  to  attend  school "  within  the 
meaning  of  a  by-law  of  a  School  Board  requiring 
such  attendance,  or  within  the  meaning  of  the 
Elementary  Education  Acts.  The  School  Board 
may  proceed  against  the  parent  for  an  offence 
against  the  by-law,  and  are  not  bound  to  proceed 
for  an  offence  against  the  Act.  Saunders  v. 
Richardson,  50  Law  J.  Rep.  M.C.  137  ;  Law  Rep. 
7  Q.B.  D.  388. 

Richardson  v.  Saunders  (50  Law  J.  Rep.  M.C. 
65 ;  Law  Rep.  6  Q.B.  D.  313J  overruled.    Ibid. 

4. — Attendance  order :  compliance:  residence 
of  child  apart  from  parent] — The  respondent, 
a  widow,  was  summoned  for  neglecting,  as  a 
parent,  to  comply  with  an  order  to  send  her 
child  to  a  certified  efficient  school.  She  pleaded 
poverty,  and  that,  being  quite  unable  to  main- 
tain the  child,  she  had  sent  her  to  an  aunt  at 
Fulham.  The  respondent  also  stated  that  the 
child  was  sometimes  Bent  to  stay  with  another 
aunt.  The  magistrate  dismissed  the  summons 
on  the  ground  that  it  was  not  proved  that  the 
child  was  residing  with  and  under  the  control  of 
the  respondent,  and  that  33  &  34  Vict.  c.  75,  8. 
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3,  by  which  the  term  "parent"  includes  "every 
person  who  is  liable  to  maintain  or  has  the 
actual  custody  of  any  child,"  contemplates  that 
the  liability  should  be  with  the  person  who  had 
the  actual  custody  of  the  child :— Held,  that  the 
magistrate  was  wrong,  and  that  upon  the  above 
facts  the  respondent  was  liable  to  be  convicted. 
The  School  Board  for  London  v.  Jackson,  50 
Law  J.  Bep.  M.C.  134  ;  Law  Rep.  7  Q3.  D.  502. 

Quaere,  what  would  be  the  effect,  if  proved,  of 
a  permanent  residence  of  a  child  apart  from  the 
parent.    Ibid. 

5. — Attendance  order :  jurisdicHonof justices : 
petty  sessional  district:  union]— By  section  34 
of  the  Elementary  Eduoation  Act,  1876,  it  is 
enacted  that  "all  enactments  relating  to  guar- 
dians and  their  officers  and  expenses  and  to 
relief  given  by  guardians  shall,  subject  to  the 
express  provisions  of  this  Act,  apply  as  if  the 
guardians,  including  the  School  Attendance 
Committee  appointed  by  them  and  their  officers 
acting  under  this  Act,  and  expenses  incurred 
and  money  paid  for  school  fees  and  relief  given 
under  this  Act,  were  respectively  acting,  incurred 
and  paid  and  given  as  relief  under  the  Acts  re- 
lating to  the  relief  of  the  poor,  and  the  Local 
Government  Board  may  make  rules,  orders,  and 
regulations  accordingly."  Therefore,  in  cases 
where  a  union  extends  into  several  distinct  juris- 
dictions, as  specified  in  30  &  81  Vict.  o.  106,  s. 
27  (Poor  Law  Amendment  Act,  1867),  Justices  of 
any  of  the  counties  forming  such  jurisdictions 
are  enabled  to  hear  and  determine  applications 
against  parents  for  non-compliance  with  attend- 
ance orders  or  for  other  breaches  of  the  by-laws 
under  the  Elementary  Education  Acts.  Reg.  v. 
Eaton  and  others,  Justices  of  the  County  of 
Northampton,  61  Law  J.  Rep.  M.C.  31;  Law 
Rep.  8  Q.B.  D.  158. 

6. — Attendance  order:  order  on  father:  en- 
forcement on  mother]  —  An  attendance  order, 
made  on  the  father  of  a  child  under  section  11 
of  the  Elementary  Eduoation  Act,  1876,  cannot, 
on  the  death  of  the  father,  be  enforced  against 
the  mother,  under  section  12.  Hance  v.  Fair- 
hurst,  51  Law  J.  Rep.  M.C.  139. 

7.— By-law :  causing  child  to  attend  school  : 
reasonable  excuse] — The  father  of  a  girl  twelve 
years  old,  able  to  read  fluently  and  to  write  well, 
and  fairly  instructed  in  arithmetic  and  grammar, 
though  not  out  of  the  second  standard  prescribed 
by  the  Eduoation  Department  Code  of  1876, 
omitted  for  a  time  to  send  her  to  school,  being 
then  unable  to  earn  enough  to  provide  for  his 
family  without  money  which  she  earned.  He 
was  charged  with  thereby  offending  against  by- 
laws under  the  Elementary  Eduoation  Act,  1870, 
section  74,  as  subsequently  amended,  which  re- 
quired the  parent  of  every  child  not  less  than 
five  nor  more  than  thirteen  years  of  age  to  cause 
it  to  attend  school  unless  there  were  a  reasonable 
exonse,  and  declared  that  any  of  the  following 
reasons  should  be  a  reasonable  excuse — namely, 
(a)  that  the  child  was  otherwise  under  efficient 
instruction ;  (b)  that  the  child  was  prevented  by 
sickness  or  any  unavoidable  cause  ;  (c)  that  there 


was  no  public  elementary  school  open  which  the 
child  could  attend  within  two  miles ;  and  further 
provided  that  a  child  beneficially  and  necessarily 
employed  should  not  be  required  to  attend  school 
for  more  than  five  attendances  weekly  if  duly 
certified  to  have  reached  the  third  standard. 
The  magistrate  found  that  there  was  a  "rea- 
sonable excuse  "  for  the  child's  non-attendance 
at  school,  and  dismissed  the  charge : — Held,  that 
the  magistrate  was  justified.  The  School  Board 
for  London  v.  Duggan,  53  Law  J.  Rep.  M.C. 
104  ;  Law  Rep.  13  QJB.  D.  176. 

8. — By-law :  causing  child  to  attend  school : 
child  sent  without  fee]— By  a  by-law  of  the 
School  Board  for  London,  duly  made  under  the 
Education  Act,  the  parent  of  every  child  between 
five  and  thirteen  years  of  age  was  required  to 
cause  such  child  to  attend  school  unless  there 
was  a  reasonable  cause  for  non-attendance,  and 
neglect  to  observe  any  by-law  rendered  a  parent 
liable  to  a  penalty.  A  weekly  fee  of  Id.  was, 
with  the  consent  of  the  Education  Department, 
prescribed  by  the  Board  to  be  paid.  The  re- 
spondent, who  was  in  a  position  to  pay  the  fee, 
sent  his  child  without  paying  it  to  one  of  the 
Board  schools.  The  child  was  admitted  and 
instructed,  but  the  parent  was  summoned  for 
neglect  of  the  by-law :— Held,  that  he  was  liable 
to  be  convicted,  inasmuch  as  he  had  not  caused 
his  child  to  attend  school  within  the  meaning  of 
the  by-law.  The  School  Board  for  London  v. 
Wood,  54  Law  J.  Rep.  M.C.  145 ;  Law  Rep. 
15  QJB.  D.  415. 

9. — By-law :  causing  child  to  attend  school : 
reasonable  excuse] — The  respondent,  an  engine- 
driver,  was  summoned  for  not  causing  his  child 
to  be  sent  to  school  in  accordance  with  the  by- 
laws made  under  83  &  34  Vict.  o.  75,  s.  74,  and  in 
force  in  the  district.  By-law  2  provided  as  follows : 
The  parent  of  every  child  of  not  less  than  five 
nor  more  than  thirteen  years  of  age  shall  cause 
Buch  child  to  attend  school  unless  there  be  a  rea- 
sonable excuse  for  non-attendance.  Any  of  the 
following  reasons  shall  be  a  reasonable  excuse — 
First,  that  the  child  is  under  sufficient  instruc- 
tion in  some  other  manner;  secondly,  that  the 
child  has  been  prevented  from  attending  school 
by  sickness  or  an  unavoidable  cause ;  thirdly, 
that  there  is  no  public  elementary  school  open 
which  the  child  can  attend  within  two  miles. 
At  the  hearing  of  the  summons  it  was  proved 
that  the  child  had  invariably  been  sent  from 
home  in  proper  time ;  that  on  two  occasions  only, 
out  of  a  possible  158  attendances,  had  the  re- 
spondent been  informed  that  the  child  had 
arrived  too  late,  and  that  on  both  those  occasions 
the  respondent's  wife  had  corrected  the  child. 
The  magistrates  having  held  on  the  above  facts 
that  the  respondent  had  a  reasonable  excuse  for 
not  causing  his  child  to  be  sent  to  school, — 
Held,  that  the  magistrates  were  justified  in  so 
holding.  The  School  Board  Attendance  Com- 
mittee of  Belper  Union  v.  Bailey,  51  Law  J.  Rep. 
M.C.  91 ;  Law  Rep.  9  Q.B.J).  259. 

10. — By-laws :  detention  after  hours :  "  home 
lessons";    assault]— The  master  of  a  Board 
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school  established  under  the  Elementary  Edu- 
cation Acts  has  no  right,  in  the  absence  of 
authority  in  that  behalf  in  the  statutes  or  by- 
laws, to  detain  a  child  after  the  regular  school 
hours  in  default  of  learning  home  lessons  which 
the  child's  mother  had  forbidden  him  to  learn 
and  forbidden  the  master  to  set ;  and  keeping 
the  child  in  and  preventing  him  from  leaving 
the  school  in  such  circumstances  amounts  to  a 
criminal  assault.  Hunter  v.  Johnson,  53  Law  J. 
Bep.  M.0. 182 ;  Law  Bep.  13  Q.B.  D.  225. 

11. — Contributory  district:  school  attendance 
committee  of  union :  parish  not  under  any  other 
local  authority] — The  guardians  of  a  union  com- 
prising the  parish  of  C.  S.,  which  had  no  School 
Board  of  its  own,  but  by  order  of  the  Education 
Department  under  the  Elementary  Education 
Act,  1870,  s.  49,  contributed  to  the  schools  of  a 
district  which  had  a  School  Board,  appointed 
a  school  attendance  committee  under  the  Ele- 
mentary Education  Act,  1876,  ss.  7  and  32,  for 
C.  S.  and  certain  other  parishes  within  the 
union,  and  under  section  31  claimed  from  C.  S. 
a  proportion  of  the  expenses  of  the  committee : 
— Held,  that  C.  S.  was,  within  the  meaning  of 
section  32,  "a  parish  ....  not  under  any 
....  local  authority  within  the  meaning  of  the 
Act,"  and  that  therefore  the  committee  had 
power  to  act  for  C.  S.,  and  C.  S.  must  pay  a  pro- 
portion of  the  expenses  of  the  committee.  Reg* 
v.  Vane;  in  re  The  Guardians  of  Penrith 
Union  v.  The  Overseers  of  Castle  Sowerby, 
51  Law  J.  Bep.  M.C.  114. 

12. — Fees:  action  for  fees  in  arrear:  im* 
plied  contract]— A  School  Board  has  no  power  to 
recover  by  action  fees  unpaid  and  in  arrear  from 
the  parent  of  a  child  who  has  attended  one  of 
the  Board  schools  and  who  has  received  educa- 
tion therein.  The  School  Board  for  London  v. 
Wright  (App.),  53  Law  J.  Bep.  Q.B.  266 ;  Law 
Bep.  12  Q.B.  D.  578. 

A  parent  who  does  not  send  with  the  ohild  the 
school  fees  which  are  required  to  be  paid  does 
not  cause  that  ohild  to  attend  school  within 
the  meaning  of  the  Education  Acts.    Ibid. 

Saunders  v.  Richardson  (No*  3  supra)  approved. 
Ibid. 

13.— School  board:  compulsory  purchase  of 
lands:  agreement  for  exchange  with  third  party 
prior  to  notice  to  treat] — A  School  Board  served 
on  B.  the  customary  notice  to  treat  for  land  be- 
longing to  him,  all  the  requisite  preliminaries 
required  by  the  Elementary  Education  Act,  1870, 
having  previously  been  complied  with.  Prior, 
however,  to  the  service  of  such  notice  to  treat 
and  to  the  passing  of  the  Confirmation  Act  as 
required  by  the  above  Act,  the  board  had  enter- 
tained and  adopted,  subject  to  the  sanction  of 
the  Education  Department,  a  proposal  from  one 
B.,  a  neighbouring  landowner,  for  exchanging  a 
portion  of  the  land  to  be  acquired  by  the  board 
from  B.  for  a  piece  of  B.'s  land,  he  undertaking 
to  form  the  land  so  to  be  conveyed  to  him  by 
the  board  into  a  public  road.  There  was  evi- 
dence to  shew  that  such  road,  when  made,  would 
be  advantageous  to  the  school  intended  to  be 


erected : — Held,  on  motion  by  B.  for  an  injunc- 
tion to  restrain  the  board  from  putting  in  force 
their  statutory  powers  with  respect  to  so  much 
of  the  land  comprised  in  the  notice  to  treat  as 
they  proposed  to  convey  to  B.,  that  the  board 
were  justified  in  the  course  they  had  taken,  and 
could,  if  they  obtained  the  sanction  of  the  Edu- 
cation Department,  carry  out  the  proposal. 
Rolls  v.  The  School  Board  for  London,  Law 
Bep.  27  Ch.  D.  639. 

14. — School  board :  contract :  seal :  appointment 
of  architect]— By  33  &  34  Vict.  c.  75  (the  Ele- 
mentary Education  Act,  1870),  s.  30,  sub, -8. 1, 
"  a  School  Board  shall  be  a  body  corporate  .... 
having  a  perpetual  succession  and  a  common 
seal ;  .  .  ."  sub-section  4,  "  any  minute  made  of 
proceedings  at  meetings  of  the  School  Board,  if 
signed  by  ...  .  the  chairman,  .  .  .  shall  be 
receivable  in  evidence  in  all  legal  proceedings 
without  further  proof ;  ..."  sub-section  6,  "  the 
rules  contained  in  the  third  schedule  shall  be 
observed."  By  section  35  a  School  Board  may 
appoint  a  clerk  and  a  treasurer  and  other  neces- 
sary officers.  ...  By  the  Third  Schedule,  7, 
the  appointment  of  any  officer  of  the  board  may 
be  made  by  a  minute  of  the  board,  signed  by  the 
chairman  of  the  board,  and  countersigned  by  the 
clerk  (if  any)  of  the  board,  and  any  appointment 
so  made  shall  be  as  valid  as  if  it  were  made 
under  the  seal  of  the  board.  By  a  minute  signed 
by  the  chairman  of  a  School  Board  and  counter- 
signed by  the  clerk,  the  plaintiff  was  appointed 
architect  of  the  board,  and,  under  orders  given 
by  subsequent  minutes  so  signed  and  counter- 
signed and  communicated  to  him,  he  prepared 
plans  for  the  board : — Held,  that,  by  virtue  of  the 
provisions  of  the  Act,  he  was  entitled  to  recover 
payment  for  his  services  although  the  appoint- 
ment and  orders  were  not  under  seal.  Scott  v. 
The  Great  Clifton  School  Board,  Law  Bep. 
14  Q.B.  D.  500. 

15.— School  board  election :  corrupt  practices : 
jurisdiction  of  justices] — Justices  sitting  at  petty 
sessions  have  summary  powers  to  deal  with 
offences  under  section  91  of  the  Elementary 
Education  Act  for  corrupt  practices  at  School 
Board  elections,  the  words  "upon  oonviction  " 
in  that  section  being  equivalent  to  "  upon  sum- 
mary oonviction."  Reg.  v.  Gaunt,  50  Law  J. 
Bep.  M.C.  32. 

Clerk  to  Sohool  Board  not  disqualified  from  being 
guardian  of  poor.    See  Poor  Law,  1. 

EMPLOYEBS'  AND  WOBKMEN  ACT. 
See  Mastxb  and  Servant,  2-4. 

EMPLOYEBS'   LIABILITY  ACT,  1880. 

(43  &  44  Vict.  c.  42),  s.  7. 

See  Master  and  Servant,  9. 

ENDOWED  SCHOOLS  ACT. 

1. — Scheme :  charitable  use :  gift  within  fifty 
years:    interests   of  a   class] — The   Endowed 
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Schools  Act,  1860,  by  section  14,  sab-section  1, 
provides  that  nothing  in  the  Act  shall  authorise 
the  making  of  any  scheme  interfering  with  any 
endowment  "  originally  given  to  charitable  uses  " 
less  than  fifty  years  before  the  commencement  of 
the  Act,  unless  the  governing  body  assent : — 
Held,  that  an  endowment  given  to  charitable 
uses  more  than  fifty  years  before  the  Act,  but 
appropriated  by  the  Court  of  Chancery  to  educa- 
tional purposes  within  fifty  years,  is  not  within 
the  above  section.  The  Rev.  J.  Ross  v.  The 
Charity  Commissioners  ;  in  re  St.  Dunstan-in- 
the-East,  51  Law  J.  Rep.  P.C.  106;  Law  Rep. 
9  App.  Cas.  463. 

Section  11  of  the  Act  and  clause  5  of  the 
Amendment  Act,  1873,  require  the  commis- 
sioners, in  framing  a  scheme,  to  have  due  regard 
to  the  educational  interests  of  any  particular 
class  who  are  entitled : — Held,  that  a  scheme 
providing  that  the  educational  fees  of  a  par- 
ticular class  should  be  increased  was  not  con- 
trary to  the  provisions  of  the  section  or  clause. 
Ibid. 

2. — Scheme:  finality  of:  vested  interest] — 
The  Endowed  Schools  Acts,  1869  and  1873,  en- 
able the  Charity  Commissioners  to  make  schemes 
"from  time  to  time"  in  respect  of  endowed 
schools : — Held,  that  as  the  commissioners  may 
amend  any  scheme,  no  scheme  is  final.  In  re 
The  Sutton  Cold-field  Grammar  School,  51  Law 
J.  Rep.  P.O.  8 ;  Law  Rep.  7  App.  Cas.  91. 

Section  11  of  the  Act  of  1869  preserves  "  the 
privileges  or  educational  advantages  to  which  a 
particular  class  of  persons  are  entitled  "  : — Held, 
that  the  word  u  entitled  "  means  legal  rights  and 
not  benefits  enjoyed  by  permission  or  bounty. 
Ibid. 

ENDOWMENT. 
Charitable  Trusts  Acts,  within.   See  Chabity,  13. 
Educational.    See  Educational  Endowment. 

ENFRANCHISEMENT. 
Copyhold  of  lunatic.    See  Lunatic,  22. 

ENGINEER. 
Lien  on  ship.    See  Ship — Lien,  1. 

ENGRAVINGS. 
See  Copyright,  14. 

ENROLMENT. 

Disentailing   deed :    rectification :    jurisdiction. 
See  Finks  and  Recoveries  Act,  1. 

ENTAIL. 

See  Scotch  Law — Entail ;  Will— Estate  or 

Interest,  6. 

Quasi -entail :  executory  devise.    See  Tenant  pub 
autre  vie. 

ENTIRETIES. 
Tenants  by.    See  Husband  and  Wife,  33. 


ENTRY. 

1. — Forcible  entry  :  5  Rich.  2.  e.  8] — A  tenant 
at  will  holding  over  after  notice  to  quit  cannot 
recover  damages  against  the  landlord  for  forcible 
entry  and  eviction,  but  he  can  recover  in  respect 
of  collateral  injury  to  furniture.  Beddall  v. 
Maitland,  50  Law  J.  Rep.  Chanc.  401 ;  Law  Rep. 
17  Ch.  D.  174. 

Newton  v.  Harland  (1  Man.  A  G.  644 ;  1  Sc. 
N.R.  474)  followed.    Ibid. 

2. — Forcible  entry :  6  Rich.  2.  c.  8  :  posses- 
sion]—A  letter  by  a  tenant  licensing  his  land- 
lord to  enter  and  evict  by  force  was  held  void  as 
being  a  licence  to  commit  a  crime  under  5  Rich. 
2.  c.  8,  and  voidable  as  being  obtained  under 
pressure  of  authoritative  and  mistaken  statement 
of  legal  rights.  Edwick  v.  Hawker,  50  Law  J. 
Rep.  Chanc.  577 ;  Law  Rep.  18  Ch.  D.  199  (sub 
nom.  Edwick  v.  Bawkes). 

The  fact  that  no  resistance  is  made  to  actual 
entry  does  not  remove  the  illegality  of  entry 
with  shew  of  force  and  subsequent  forcible  evic- 
tion under  the  statute  5  Rich.  2.  c.  8.    Ibid. 

3. — Right  of :  title  to  land :  "pretenced  "  :  for- 
feiture]— In  an  action  for  a  forfeiture  under  32 
Hen.  8.  c.  9,  s.  2,  against  the  buyer  of  a  right  of 
entry,  since  8  <ft  9  Vict.  c.  106,  s.  6,  the  onus  is 
upon  the  plaintiff  to  prove  not  only  that  the 
title  purchased  was  bad,  but  also  that  the  buyer 
knew  that  it  was  "pretenced,"  that  is,  fictitious, 
or  bad  in  fact.  The  mere  fact  that  the  right 
purchased  was  barred  by  the  Statute  of  Limita- 
tions at  the  time  of  the  purchase  does  not  neces- 
sarily render  the  title  "pretenced"  within  the 
meaning  of  the  32  Hen.  8.  c.  9.  Kennedy  v. 
Lyell,  Law  Rep.  15  Q.B.  D.  491. 

Right  of:  grant:  validity.  See  Vendob  and 
Purchaser,  40. 

EPIDEMIC  DISEASES. 

[Statutory  provisions  for  prevention  of,  46  & 
47  Vict.  c.  59 ;  Cholera  (Ireland),  47  <fe  48 
Vict.  c.  69.] 

EQUITABLE  ASSETS. 
See  Executor,  20. 

EQUITABLE  ASSIGNMENT. 

Bill  of  exchange  referring  to  particular  goods. 
See  Bill  of  Exchange,  12. 

EQUITABLE  EXECUTION. 
See  Receiver,  1-6. 

EQUITABLE  MORTGAGE. 
See  Mortgage— Equitable. 

EQUITY  OF  REDEMPTION. 
See  Mortgage— Equity  of  Redemption. 

EQUITY  TO  SETTLEMENT. 
See   Husband    and    Wife,    86,    37. 
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ESCHEAT. 

[From  and  after  the  14th  of  August,  1884,  when 
a  person  dies  without  an  heir  and  intestate  in 
respect  of  any  real  estate  consisting  of  any 
estate  or  interest  whether  legal  or  equitable 
in  any  incorporeal  hereditament,  or  of  any 
equitable  estate  or  interest  in  any  corporeal 
hereditament,  whether  devised  or  not  devised 
to  trustees  by  the  will  of  such  person,  the  law 
of  escheat  shall  apply  in  the  same  manner  as 
if  the  estate  or  interest  above  mentioned  were 
a  legal  estate  in  oorporeal  hereditaments.  47 
&  48  Vict.  c.  71,  b.  4.] 

Copyholds :  trusts  at  an  end :  customary  heiress 
of  devisee  of  surviving  trustee] — The  unadmitted 
devisee  of  the  surviving  trustee  of  copyholds 
died  in  1880.  The  trusts  under  which  the  copy- 
holds were  held  came  to  an  end  in  March,  1883, 
and  there  was  no  customary  heir  of  the  original 
owner.  Afterwards  the  customary  heir  of  the 
devisee  of  the  trustee  claimed,  as  against  the 
lord,  to  be  admitted  for  her  own  benefit : — Held, 
that  she  was  entitled  to  such  admittance,  al- 
though, at  the  time  of  claim  made,  the  trusts 
had  come  to  an  end.  Oallard  v.  Hawkins,  53 
Law  J.  Rep.  Chanc.  834 ;  Law  Rep.  27  Ch.  D.  298. 

ESTATE  TAIL. 
See  Will — Estate  or  Interest,  6. 
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Becord. 

Bet  Judicata. 


Conduct. 


1. — Carriers  :  advice  notes  :  negligence  in 
issuing  notes] — The  defendants,  having  received 
a  consignment  of  wheat,  sent  to  the  consignees 
an  advice  note,  which  described  the  consignment 
as  "  sacks  wheat,  four  trucks,"  and  did  not  con- 
tain any  details  as  to  weight,  rates,  or  charges, 
but  across  the  printed  form  was  written  "ac- 
count to  follow."  The  consignees  gave  B.  a 
delivery  order  in  respect  of  this  wheat,  and  he 
obtained  an  advance  from  the  plaintiffs  upon  it ; 
the  plaintiffs  sent  this  delivery  order  to  the  de- 
fendants, and  they  accepted  it.  On  the  following 
day  the  defendants  sent  to  B.  another  advice 
note  on  a  printed  form  similar  to  the  one  already 
sent,  but  across  the  upper  part  was  written  the 
words,  "charges  only";  the  invoice  number 
was  different;  the  consignment  was  described 
as  151  sacks  of  wheat ;  the  weight,  the  rate,  and 
the  amount  of  charges  were  filled  in.  B.  filled 
up  the  delivery  order  at  the  bottom  in  favour  of 
the  plaintiffs,  produced  it  to  them,  and  obtained 
a  second  advance  from  them,  as  they  believed  it 
to  relate  to  a  second  parcel  of  wheat.  The 
plaintiffs  delivered  this  order  to  the  defendants, 
who  accepted  it,  and  who  allowed  the  plaintiffs 
on  both  occasions  to  take  samples  of  the.  wheat. 

Digest,  1881*1885. 


There  was,  in  fact,  only  one  parcel  of  wheat, 
and  the  two  advice  notes  related  to  the  same 
parcel.  B.  went  into  liquidation,  and  the  plain- 
tiffs, having  lost  the  amount  of  one  of  the  ad- 
vances so  made  by  them,  sued  the  defendants 
for  the  amount : — Held,  that  the  plaintiffs  were 
entitled  to  recover  the  amount  claimed,  for  that 
the  defendants  had  so  dealt  with  the  wheat  and 
advice  notes  as  to  lead  the  plaintiffs  to  believe 
that  there  were  in  fact  two  consignments  of 
wheat,  and  that  they  were  in  consequence 
estopped  from  afterwards  alleging  that  there  was 
in  fact  but  one  consignment  of  wheat.  Coventry, 
Sheppard  &  Co.  v.  The  Great  Eastern  Railway 
Company  (App.),  52  Law  J.  Bep.  QJ3.  694 ;  Law 
Rep.  11  Q.B.  D.  776. 

2. — Choice  of  debtors:  election:  refusal  to 
assent  to  a  composition] — The  rule  that  where 
there  is  a  choice  of  debtors  an  election  must 
be  made  within  a  reasonable  time  ought  to  be 
strictly  applied  when  a  liability  iB  sought  to  be 
created  by  estoppel  and  the  remedy  against  the 
person  who  ought  to  pay  is  likely  to  be  imperilled 
by  delay.  Fell .  v.  Parkin,  52  Law  J.  Rep. 
QJB.  99. 

A  creditor  having  a  choice  of  debtors  attended 
at  a  meeting  of  the  creditors  of  one  of  suoh 
debtors,  handed  in  a  claim  which  was  allowed, 
took  the  chair  at  the  meeting,  and  voted  against 
the  acceptance  of  a  composition : — Held,  that 
the  creditor  had  elected  to  accept  the  liability  of 
that  debtor  and  to  give  up  his  claim  against  the 
other.    Ibid. 

Scarf  v.  Jardine  (51  Law  J.  Rep.  QJB.  612 ; 
Law  Rep.  7  HX.  Cas.  345)  followed.    Ibid. 

3. — Insurance :  mutual  insurance :  ships  in* 
sured  without  a  stamped  policy] — Where  a  mem- 
ber of  a  mutual  insurance  company,  afterwards 
converted  into  a  limited  company,  has  vessels  on 
its  books  as  insured,  and  pays  calls,  and  other- 
wise acts  as  if  he  were  a  member  of  the  com- 
pany, he  is,  in  any  action  brought  against  him 
by  the  limited  company  for  calls  on  losses, 
estopped  from  denying  his  liability,  and  from 
setting  up  either  any  irregularity  in  the  transfer 
from  the  one  company  to  the  other,  or  that  the 
losses  were  paid  without  any  stamped  policies 
being  entered  into  in  contravention  of  30  Vict, 
c.  23,  s.  7.  The  Barrow  Mutual  Ship  Insurance 
Company  (Lim.)  v.  Ashbumer  (App.),  54  Law  J. 
Rep.  Q.B.  377. 

Bailee  selling  for  bailor  after  notice  of  adverse 
claim.    See  Bailment. 

Creditor's  deed  :  creditors  not  permitted  to  come 
in  after  having  endeavoured  to  defeat  deed. 
See  Composition  Deed,  1. 

Debentures:  irregularity:  debentures  issued  to 
contractor  to  obtain  money:  company  not 
permitted  to  set  up  invalidity  as  against  equit- 
able transferee.    See  Company — Debentures,  5. 

Forgery :  silence  by  person  who  knows  that  bank 
is  relying  on  his  forged  signature  to  a  bill  of 
exchange.  See  Scotch  Law — Bill  of  Ex- 
change, 3. 
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Loan  to  company  for  fraudulent  purpose :  wind- 
ing-up :  delay :  right  to  recover  money  lost. 
See  Company — Winding-up,  49. 

Mortgagee  asserting  title  paramount  as  against 
tenant  of  mortgagor.  See  Mortgage — Posses- 
sion, 6. 

Release :  qualified :  party  taking  benefit  under 
deed.    See  Composition  Deed,  3. 

Separation  deed  :  husband  having  taken  advan- 
tage of  one  construction  precluded  from  adopt- 
ing another.    See  Husband  and  Wife,  67. 

Becord. 

4. — The  file  of  the  proceedings  in  a  bank- 
ruptcy is  not  in  the  nature  of  a  record,  and  does 
not  create  an  estoppel.  Ex  parte  Bacon ;  in  re 
Bond  (App.),  Law  Bep.  17  Ch.  D.  447. 

Fiotitious  lease  :  subdemise  of,  not  perfected  by 
estoppel  on  acquisition  of  legal  title  by  lessor. 
See  Mortgage — Priority,  1. 

Bes  Judicata. 

6- — County  court  judgment :  action  in  high 
court  for  same  cause  of  action] — Where  in  an 
action  in  a  County  Court  a  defendant  has  relied 
upon  a  cause  of  action  by  way  of  counter-claim, 
upon  which  he  has  obtained  a  verdict  for  an 
amount  beyond  the  jurisdiction  of  the  County 
Court,  and  judgment  has  been  entered  for  the 
defendant*  but  no  relief  has  been  given  in  re- 
spect of  the  balance  in  excess  of  the  plaintiff's 
claim,  the  defendant  is  not  estopped  from  after- 
wards bringing  an  action  in  the  High  Court 
upon  the  same  cause  of  action.  Webster  v. 
Armstrong y  54  Law  J.  Bep.  QJB.  236. 

The  defendant  in  the  High  Court  is  estopped 
by  the  verdict  and  judgment  of  the  County 
Court  from  denying  the  cause  of  action  of  the 
plaintiff  in  the  High  Court,  and  the  only  ques- 
tion to  be  decided  in  the  High  Court  is  the 
amount  of  damages.    Ibid. 

[See  now  the  Supreme  Court  of  Judicature  Act, 
1884  (47  &  48  Vict.  c.  61),  s.  18.J 

6- — County  court  judgment:  damages :  second 
action  for  subsequent  damages] — The  plaintiff, 
the  lessee  of  a  farm,  brought  an  action  in  the 
County  Court  against  the  defendant,  the  lessor, 
for  damages  for  the  loss  sustained  by  reason  of 
the  fraudulent  representation  of  the  defendant 
that  the  farm  was  thoroughly  drained,  and  in 
July,  1880,  obtained  judgment  for  50Z.  and 
costs.  In  March,  1881,  the  plaintiff  brought 
this  action  against  the  defendant  for  damages 
for  the  loss  sustained  since  the  commencement 
of  the  County  Court  action  by  reason  of  such 
fraudulent  representation: — Held,  that  the 
plaintiff's  cause  of  action  was  completely  ex- 
hausted by  the  judgment  of  July,  1880 ;  and 
action  dismissed  with  costs.  Clarke  v.  Yorke, 
62  Law  J.  Bep.  Chano.  32. 

7* — Domicil:  decree  of  probate:  will  of 
foreigner]— The  will  of  C,  a  Chilian  by  birth, 
was  propounded  by  his  executors,  who  alleged 


that  he  had  before  his  death  acquired  an  English 
domicil.  It  was  opposed  by  A.,  who  claimed 
adversely  to  the  will,  and  alleged  that  C.  was  a 
domiciled  Chilian.  A  decree  was  made  pro- 
nouncing for  the  validity  of  the  will,  and  de- 
claring the  testator  a  domiciled  Englishman. 
A.  afterwards  filed  a  bill  against  the  executors, 
alleging  the  domicil  to  be  Chilian,  and  claiming 
by  Chilian  law  three  fourths  of  his  personal 
estate.  Various  other  actions  were  commenced 
with  regard  to  the  administration  of  C.'s  estate. 
These  actions  were  subsequently  consolidated, 
and  in  July,  1884,  Bacon,  V.C.,  directed  an 
enquiry  as  to  the  domicil  of  C.  The  residuary 
legatee  appealed  from  this  decision  on  the 
ground  that  the  question  of  domicil  had  already 
been  decided  in  the  probate  suit : — Held,  that 
the  finding  of  the  domicil  of  the  testator  was 
not  the  foundation  of  the  grant  of  probate,  and 
therefore,  whatever  were  the  exact  limits  of  the 
rule  as  to  the  effect  of  judgments  in  rem, 
the  adjudication  on  the  domicil  only  bound  the 
parties  to  the  probate  suit ;  that  the  finding  of 
an  English  domicil  could  not  be  treated  as  res 
judicata  inter  partes,  and,  as  such,  binding  on 
A.  and  the  residuary  legatee,  as  the  executors 
did  not  in  the  probate  suit  properly  represent 
the  residuary  legatee  on  the  question  of  domicil, 
which  was  not  essential  for  the  purpose  of  the 
suit ;  and  as  the  residuary  legatee  under  such 
circumstances  could  not  be  bound  by  a  decision 
against  the  executors  as  to  domicil,  he  could 
not,  since  estoppels  are  mutual,  treat  as  binding 
a  decision  in  their  favour.  -  De  Mora  v.  Concha 
(App.),  54  Law  J.  Bep.  Chano.  532 ;  Law  Bep. 
29  Ch.  D.  268. 

Per  Baggallay,  L. J.,  and  Fry,  L.J. — As  A.  and 
the  residuary  legatee  each  claimed  that  the 
executors  held  for  her  or  him  three  fourths  of 
the  net  residue  of  the  testator's  personal  estate, 
the  executors  were  therefore  not  legitimi  con- 
tradictores  for  one  against  the  other.    Ibid. 

Appeal  dismissed.    Ibid. 

8* — Matter  incidentally  arising:  jurisdic- 
tion]— In  a  probate  action  T.  and  G.,  defendants, 
propounded  a  will,  which,  upon  a  compromise 
based  upon  the  representation  of  T.  of  its 
genuineness,  was  admitted  to  probate.  The 
plaintiff  in  the  probate  action  subsequently 
ascertained  that  the  will  so  admitted  to  probate 
was  a  forgery,  and  he  commenced  an  action  in 
the  Chancery  Division  against  T.  and  G.,  and 
also  against  the  next-of-kin  of  the  testator,  to 
set  aside  the  compromise  on  the  ground  that  it 
had  been  obtained  by  fraud,  and  obtained  a 
verdict  of  a  jury  in  the  Queen's  Bench  Division, 
to  which  the  action  had  been  transferred,  that 
the  compromise  so  far  as  it  related  to  T.  had 
been  obtained  by  his  fraud,  that  the  will  was  a 
forgery,  that  T.  was  a  party  or  privy  to  it,  and 
judgment  was  given  to  set  aside  the  compromise. 
The  plaintiff  subsequently  instituted  an  action 
in  the  Probate,  Divorce,  and  Admiralty  Division 
against  T.  and  G.  for  revocation  of  the  probate  of 
the  will  propounded  by  them : — Held  (affirming 
the  judgment  of  Sir  J.  Hannen,  53  Law  J.  Bep.  P.} 
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D.  A  A.  58 ;  Law  Rep.  9  P.  D.  70),  that  the  ques- 
tion whether  the  will  was  a  forgery  was  the  issue 
in  the  action  in  the  Chancery  Division,  and  was 
not  an  incidental  or  subsidiary  question ;  that 
such  question  being  within  the  jurisdiction  of 
the  Chancery  Division,  the  case  fell  within  the 
first  part  of  The  Duchess  of  Kingston's  Case 
(20  How.  St.  Tr.  355  ;  2  Sm.  L.C.  803),  and  that 
the  verdict  and  judgment  in  the  action  in  the 
Chancery  Division  were  conclusive  in  the  pre- 
sent probate  aotion,  and  that  the  defendants 
T.  and  G.  were  estopped  in  that  action  from 
denying  that  the  will  propounded  by  them  was 
a  forgery.  Priestman  v.  Thomas  (App.J,  53  Law 
J.  Rep.  P.,  D.&A.  109 ;  Law  Rep.  9  P.  D.  210. 

9. — Negligence :  distinct  causes  of  action] — 
The  plaintiff  brought  an  action  and  recovered 
damages  in  the  County  Court  against  the  defen- 
dant in  respect  of  injuries  caused  to  his  cab  by 
the  negligence  of  the  defendant's  servant.  The 
plaintiff  subsequently  brought  an  action  in  the 
High  Court  to  recover  damages  for  personal 
injuries  arising  out  of  the  same  act  of  neg- 
ligence but  which  did  not  develop  until  after  the 
earlier  action  had  been  brought: — Held  (per 
Brett,  M.R.,  and  Bowen,  L.J. ;  Lord  Coleridge, 
C.J.,  dissentiente),  that  the  plaintiff  was  entitled 
to  recover,  inasmuch  as  the  cause  of  action  with 
regard  to  the  cab  arose  at  the  time  of  the  acci- 
dent, whilst  the  cause  of  action  with  regard  to  the 
personal  injuries  to  the  plaintiff  arose  when  he 
found  that  he  had  been  seriously  hurt,  and  conse- 
quently the  causes  of  action  were  not  the  same 
but  two  distinct  causes  of  action.  Brunsden  v. 
Humphrey  (App.),  53  Law  J.  Rep.  Q.B.  476; 
Law  Rep.  14  QJB.  D.  141. 

Judgment  of  the  Divisional  Court  (52  Law  J. 
Rep.  Q.B.  756 ;  Law  Rep.  11  QJB.  D.  712)  re- 
versed.   Ibid. 

10. — Pleading:  report  of  judge] — Held,  by 
Pearson,  J.,  that  in  order  to  raise  the  defence  of 
res  judicata  it  is  not  necessary  to  set  forth  in 
detail  in  the  defence  the  pleadings  in  the  other 
action  the  judgment  in  which  is  said  to  operate 
as  res  judicata,  but,  in  order  to  judge  whether 
the  same  questions  were  at  issue  in  the  first 
action  as  in  the  second,  the  Court  will  look  at 
the  pleadings  in  the  first  action,  though  they 
were  not  set  forth  in  the  defence  in  the  second 
action.  Whether  a  judgment  obtained  in  one 
action  before  the  trial  of  another  can  operate 
by  way  of  estoppel  as  res  judicata,  unless  the 
judgment  was  obtained  before  the  issue  of  the 
writ  in  the  second  action,  quaere.  Houston  v. 
Marquis  of  Sligo  (App.)-,  Law  Rep.  29  Ch.  D.  448. 

On  appeal  by  the  defendant,  an  order  was 
token  by  arrangement.    Ibid. 

U. — Prayer  for  "further  or  other  relief"] — 
In  March,  1881,  the  plaintiff  handed  to  one 
Bird,  a  broker,  shares  in  a  mining  company, 
with  a  transfer  signed  (a  blank  being  left  for  the 
name  of  the  transferee),  for  the  purpose  of  sale. 
Bird  died ;  and  it  was  then  discovered  that  he 
had,  without  the  knowledge  or  authority  of  the 
plaintiff,  lodged  the  shares  with  the  defendant's 
firm  as  security  for  an  advance.     Having  re- 


ceived notice  from  the  company  that  they  were 
about  to  register  the  shares  in  the  name  of  the 
defendant,  the  plaintiff  commenced  an  action 
in  the  Chancery  Division  of  the  High  Court  to 
restrain  the  defendant's  firm  and  the  company 
from  parting  with  the  shares  or  registering  the 
defendant  as  transferee — concluding  with  the 
usual  prayer  for  "such  further  or  other  relief 
as  the  nature  of  the  case  might  require."  On 
the  23rd  of  February,  1882,  the  defendants  in 
that  action  consented  to  an  order  for  the  de- 
livery up  of  the  shares  to  the  plaintiff  forth- 
with. The  order  directed. that,  "upon  delivery 
of  the  deed  or  form  of  transfer  and  the  securities 
representing  the  same,  and  upon  payment  of 
costs  to  the  plaintiff  and  the  mining  company, 
all  proceedings  in  the  said  Chancery  action 
should  be  stayed."  The  shares  were  not  de- 
livered up  to  the  plaintiff  until  the  28th  of 
April,  1882,  when  they  were  sold  at  a  consider- 
able loss.  In  an  action  against  the  defendant 
in  the  Queen's  Bench  Division  to  recover 
damages  for  this  detention,  the  jury  found  that 
the  plaintiff  did  not  authorise  Bird  to  pledge  the 
shares  for  his  own  debt,  or  lend  them  to  him 
for  that  purpose : — Held,  that  the  plaintiff  was 
estopped  by  the  consent  order  made  in  the 
Chancery  action  on  the  23rd  of  February,  1882, 
from  recovering  in  this  action  damages  for  such 
detention,  and  that  the  defendant  was  not  re- 
sponsible for  the  detention  of  the  shares  by  the 
mining  company  after  the  order  had  been  made 
in  the  suit  in  the  Chancery  Division.  Serrao 
v.  Noel  (App.),  Law  Rep.  15  QJB.  D.  549. 

Foreign  judgment :  defendant  appearing  merely 
to  protect  property  from  seizure.  See  Foreign 
Judgment,  2. 

Highway  repairable  by  inhabitants  at  large: 
whether  decision  of  Justices  as  to  character 
of  street  conclusive.  See  Public  Health 
Act,  88. 

Order  directing  annuity  to  be  paid  with  deduc- 
tion of  income  tax.    See  Will— Annuity,  3. 

Trustee  in  bankruptcy,  as  against.  See  Bank- 
buptct — Order  and  Disposition,  11. 


EVIDENCE. 
Admission. 
Burden  of  Proof. 
Criminal  Cases. 
Deceased  Person. 
Documents. 
Legitimacy. 
Parol  Evidence. 
Witness. 

[Accused  person,  under  24  A  25  Vict.  c.  100,  ss« 
48,  52-55,  and  48  &  49  Vict.  c.  69,  competent 
to  give  evidence.    See  48  A  49  Vict.  c.  69 
b.  20.] 
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[Child  of  tender  years :  defilement  of  girl  under 
thirteen :  evidence  receivable  though  not 
upon  oath.    48  &  49  Vict.  c.  69,  s.  4.] 

[Corroborative,  required  in  proof  of  offences 
against  women  and  girls,  &c,  under  the 
Criminal  Law  Amendment  Act,  1855.  48 
&  49  Vict  c.  69,  ss.  2,  3,  4.] 

[Documentary  Evidence  Act,  1882.  Amend- 
ment of  the  Documentary  Evidence  Act, 
1868.  Documents  printed  under  superintend- 
ence of  Stationery  Office  to  be  receivable  in 
evidence  (s.  2).  Penalty  for  printing  or 
knowingly  tendering  in  evidence  documents 
which  falsely  purport  to  have  been  printed 
under  the  superintendence  of  Stationery  Office 
(s.  3).    45  &  46  Vict.  c.  9.] 

[Evidence  by  Commission  Act,  1885.  Amend- 
ment of  law  relating  to  taking  evidenoe  by 
commission  in  India  and  the  colonies  and 
elsewhere.    48  &  49  Vict.  c.  74.] 

[Husband  and  wife:  competency  of,  to  give 
evidence.    47  A  48  Vict.  c.  14.] 

[Husband  or  wife  of  accused,  under  24  &  25 
Vict.  c.  100,  ss.  48,  52-55,  and  48  &  49  Vict. 
o.  69,  competent  to  give  evidence.  48  &  49 
Vict.  c.  69,  s.  20.] 


Admission. 

1. — Company:  directors] — The  statement  of 
the  chairman  of  directors  to  a  meeting  of  his 
company  cannot  be  used  as  an  admission  against 
the  company.  In  re  The  Devala  Provident 
Chid  Mining  Company  (Lim.) ;  ex  parte  Abbott, 
52  Law  J.  Rep.  Chanc.  434;  Law  Rep.  22 
Ch.  D.  593. 

Bankruptcy. 
See  Bankruptcy— Evidence. 

Burden  of  Proof. 

2. — Where  a  party  on  whom  the  burden  of 
proof  lies  has  by  evidence  shifted  the  burden, 
the  opposite  party  may  reshift  the  burden  by 
shewing  by  other  evidence  that  the  evidence  of 
the  other  side  is  not  trustworthy  in  certain  par- 
ticulars. Seddon  v.  Bank  of  Bolton,  51  Law  J. 
Rep.  Chanc.  542 ;  Law  Rep.  19  Ch.  D.  462. 

Act  of  bankruptcy  by  departure  from  dwelling- 
house  :  onus  upon  creditor  to  shew  that  debtor 
is  alive  and  resident  elsewhere.  See  Bane- 
buptcy — Act  of  Bankruptcy,  12. 

Ambiguous  statement :  action  for  deceit :  onus 
on  plaintiff  to  shew  how  he  understood  state- 
ment.   See  Fraud,  1. 

Lender  to  society  having  "no  power  to  borrow 
bound  to  shew  application  of  money.  See 
Buildinq  Society,  7. 

Release  of  equity  of  redemption :  action  to  set 
aside.  See  Mobtgagb— Equity  of  Redemption, 


Criminal  Cases,  in. 

8. — Confession:  inducement  or  threat] — The 
prosecutor,  who  employed  the  prisoner,  having 
called  him  into  a  room,  in  the  presence  of  a 
police  inspector  said,  "He"  (meaning  the  police 
inspector)  "  tells  me  you  are  making  house- 
breaking implements;  if  that  is  so,  you  had 
better  tell  the  truth,  it  may  be  better  for  you." 
The  prisoner  thereupon  made  a  confession: — 
Held,  that  such  confession  was  not  admissible 
against  the  prisoner.  Beg.  v.  Fennell  (C.C.R.), 
50  Law  J.  Rep.  M.C.  126 ;  Law  Rep.  7  Q.B. 
D.  147. 

4. — Husband  and  wife :  admission  by  wife] 
— The  prisoner  was  indicted  for  receiving  stolen 
goods  knowing  them  to  have  been  stolen.  To 
prove  his  guilty  knowledge,  evidence  was  given 
that  a  police  constable  asked  the  prisoner  when 
he  had  bought  the  stolen  goods,  to  which  he 
replied  he  did  not  then  know,  but  his  wife 
should  make  out  a  list  of  them;  and  on  the 
next  day  the  prisoner's  wife,  in  her  husband's 
presence,  handed  to  a  constable  a  list,  saying  in 
her  husband's  hearing,  "  This  is  the  list  of  what 
we  bought  and  what  we  gave  for  them " : — 
Held,  that  the  list  was  admissible  against  the 
prisoner  on  his  trial  for  receiving  the  goods. 
Beg.  v.  Mallory  (C.C.R.),  53  Law  J.  Rep.  M.C. 
134 ;  Law  Rep.  13  QJB.  D.  33. 

6. — Husband  and  wife :  larceny  from  hus- 
band by  wife :  evidence  of  husband] — Upon  the 
trial  of  a  married  woman  for  stealing  her  hus- 
band's goods,  the  husband  was  called  as  a 
witness  against  her:— Held  (Stephen,  J.,  dubi- 
tante),  that,  notwithstanding  the  Married  Wo- 
men's Property  Act,  1882,  the  husband  was  not 
a  competent  witness.  Beg.  v.  Brittleton  and 
Bate  (C.C.R.),  53  Law  J.  Rep.  M.C.  83 ;  Law 
Rep.  12  QJB.  D.  266. 

6. — Privilege:  solicitor  and  client :  consulta- 
tion of  accused  with  solicitor  in  furtherance  of 
criminal  purpose] — The  privilege  attaching  to 
communications  made  by  a  person  to  a  solicitor 
in  his  professional  capacity  does  not  extend  to 
communications  so  made  in  furtherance  of  any 
criminal  or  fraudulent  purpose.  Beg.  v.  Cox 
and  Bailton  (C.C.R.),  54  Law  J.  Rep.  M.C.  41 ; 
Law  Rep.  14  Q.B.  D.  153. 

When  upon  the  trial  of  such  person  the 
solicitor  is  called  upon  to  disclose  what  passed 
between  him  and  the  accused  at  the  professional 
consultation,  the  Court  must  upon  the  special 
facts  of  each  particular  case  judge  of  the  ad- 
missibility of  the  proposed  evidence.  Although 
the  question  of  the  consultation  being  held 
before  or  after  the  commission  of  the  offence  is 
not  decisive,  the  Court  must  in  each  case  deter- 
mine, upon  the  facts  given  in  evidence  or  pro- 
posed to  be  given  in  evidence,  whether  it  seems 
probable  that  the  accused  consulted  the  solicitor 
not  after  the  commission  of  the  crime  for  the 
legitimate  purpose  of  being  defended,  but  before 
the  commission  of  the  crime  for  the  purpose  of 
being  guided  and  helped  in  committing  it.  Ibid. 

Aiding  and  abetting ;  prize  fight.    See  Assault. 
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False  pretences:  proof  of  falsity  of  pretenoe. 
See  False  Pretences,  1. 

Foreign    warrant    of    arrest.      See    Extradi- 
tion, 5. 

Fraudulent  debtor:  notice  in  London  Gazette* 
See  Fraudulent  Debtor. 

Intent  to  defraud  creditors.    See  Fraudulent 
Debtor,  2. 

Onus  probandi :  duration  of  life.    See  Bigamy,  2. 

Perjury :  commission  for  enquiring  into  corrupt 
practices.    See  Perjury,  L. 

Receiving  stolen  goods :  guilty  knowledge.    See 
Receiving  Stolen  Goods. 

Deceased  Person. 

7. — Corporation:  minutes] — Entries  of  pro- 
ceedings made  in  a  Liber  Protocollorum  of  a 
college  which  were  not  attested  in  the  usual 
manner  were  not  admitted  in  evidence  on  a 
question  of  legitimacy.  Fox  v.  Bearblock,  50 
Law  J.  Rep.  Chanc.  489;  Law  Rep.  17  Ch. 
D.  429. 

8. — Entry  against  interest] — A  foreclosure 
action  was  brought  in  1884  by  the  representa- 
tive of  a  deceased  mortgagee  against  the  mort- 
gagor, who  pleaded  the  Statutes  of  Limitations. 
There  was  no  evidence  that  any  interest  had 
been  paid  since  1866,  except  an  entry  in  the 
books  of  the  mortgagee  of  501.  as  paid  in  1878 
by  the  mortgagor  for  rent  and  interest : — Held, 
that  though  as  an  acknowledgment  of  money 
received  it  was  against  the  interest  of  the  per- 
son who  made  the  entry,  yet  as  it  would  prove 
the  revival  of  a  simple  contract  debt  then  barred, 
it  was  for  his  interest,  and  therefore  could  not 
be  received  as  evidence  on  behalf  of  his  repre- 
sentatives. Newbould  v.  Smith,  Law  Rep.  29 
Ch.  D.  882. 

9. — Infancy :  declaration  by  deceased  father 
as  to  age  of  child} — The  defendant  to  an  action 
for  goods  sold,  work  done,  and  money  paid,  set 
up  the  defence  of  infancy.  -  In  support  of  this 
defence  an  affidavit  made  by  Ins  father,  sinoe 
deceased,  in  an  administration  suit,  to  which 
the  plaintiff  in  this  action  was  not  a  party, 
containing  a  statement  by  the  father  as  to  the 
place  and  date  of  the  defendant's  birth  was 
tendered  and  received  in  evidence: — Held 
(affirming  the  judgment  of  the  Queen's  Bench 
Division),  that  such  a  declaration  was  only  re- 
ceivable in  questions  of  pedigree,  and  that  no 
such  question  was  raised  in  this  case,  so  that 
the  case  did  not  fall  within  that  exception  to 
the  general  rule  as  to  the  inadmissibility  of 
hearsay  evidence.  Haines  v.  Guthrie  (App.),  53 
Law  J.  Rep.  Q.B.  521 ;  Law  Rep.  13  Q.B.  D.  818. 

Admission  of  deceased  person  against  proprie- 
tary interest :  admission  of  debt  by  bankrupt 
in  his  statement  of  affairs  not  evidence  as 
against  creditors.  See  Bankruptcy — Proof, 
23. 


Depositions. 

Taken  by  liquidator  in  winding-up  of  company. 
See  Company — Winding-up,  21. 

Documents. 

10. — Colonial  instrumenf] — The  attestation 
of  execution  of  an  instrument  in  a  colony  neces- 
sary to  make  it  receivable  as  evidence  need  not 
have  been  made  for  the  purpose.  Brooke  v. 
Brooke,  50  Law  J.  Rep.  Chanc.  528 ;  Law  Rep. 
17  Ch.  D.  833. 

11. — Companies  clauses  act ;  certificate  of 
execution  of  works] — A  statutory  certificate 
under  seal  of  execution  of  works  given  by 
directors  of  a  company  for  the  purpose  of  en- 
titling the  company  to  a  charge,— Held,  prima 
facie  evidence  only  in  favour  of  the  company  of 
the  facts  certified.  The  Landowners'  West  of 
England  Drainage  and  Enclosure  Company  v. 
Ashford,  50  Law  J.  Rep.  Chanc.  276 ;  Law  Rep. 
16  Ch.  D.  411. 

12. — Letter  of  captain  to  owners] — A  letter 
written  by  the  captain  of  a  ship  to  his  owners  is 
admissible  in  evidenoe  against  the  owners ; 
though  all  the  statements  contained  in  the 
letter  may  not  be  evidence.  The  Solway,  54 
Law  J.  Rep.  P.,  D.  <fc  A.  83  ;  Law  Rep.  10  P.  D. 

137. 

13. — Public  document :  admissibility  to  prove 
birthplace  and  age] — M.,  a  Genoese,  applied  to 
the  senate  for  the  appointment  of  diplomatic 
agent  in  England.  The  senate  referred  the 
matter  to  a  board  called  the  "  Giunta  della 
Marina,"  to  report  as  to  his  fitness.  In  the  re- 
port made  by  the  Giunta,  it  was  stated  that  M. 
was  "a  native  of  Q.,  aged  about  forty -five." 
There  was  nothing  to  shew  the  mode  of  enquiry 
used  by  the  Giunta :— Held,  that  the  report  was 
inadmissible  as  evidence  of  the  age  and  birth- 
place of  M.  Sturla  v.  Freccia  (H.L.),  50  Law 
J.  Rep.  Chanc.  86 ;  Law  Rep.  5  App.  Cas.  623. 

Custom  of  manor.    See  Copyhold,  1. 

Minute-book  of  vestry:  evidence  of  acting  as 
member  of  vestry.    See  Metropolis,  20. 

Domicil,  of. 
See  Domicil,  5. 

Foreign  Law. 

See  Administrator,  14. 

Gift. 

Gift  by  husband  to  wife.    See  Trust— Declara* 
tion,  1. 

Judgment. 

Proof  in  bankruptcy.  See  Bankruptcy— Proof ,  12. 

Legitimacy. 

14. — Proof  of  birth :  baptismal  certificate] — 
Though  it  is  no  part  of  the  duty  of  an  officiating 
minister  under  52  Geo.  3.  c.  146  to  insert  in  the 
register  of  baptisms  the  date  of   the  child's 
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birth,  such  entry  is  nevertheless  admissible  in 
proof  of  illegitimacy,  though  it  is  not  entitled  to 
much  weight  unless  confirmed  by  other  evidence. 
In  re  Turner ;  Olenister  v.  Harding,  54  Law  J. 
Rep.  Ghanc.  1089 ;  Law  Eep.  29  Ch.  D.  985. 

Morris  v.  Davis  (3  Car.  &  P.  218)  and  Cope  v. 
Cope  (1  Moo.  &  B.  269)  discussed  and  followed. 
Ibid. 

Perpetuation  of  testimony :  children  of  divorced 
lunatic :  procedure.    See  Lunatic,  18. 

Libel. 

Evidence  of  plaintiff's  general  bad  character* 
See  Libel,  6. 

Negligence. 

Evidence  of.    See  Negligence. 

Parol  Evidence. 

16.—  Custom  of  trade'] — A  contract  for  sale  of 
goods  made  by  brokers-  on  behalf  of  undisclosed 
principals  provided  that  if  any  difference  or  dis- 
pute should  arise  the  same  should  be  settled  by  the 
selling  brokers,  whose  decision  in  writing  should 
be  final  and  binding  on  both  sellers  and  buyers : 
— Held,  that  evidence  of  a  custom  of  the  trade 
that  a  broker  who  does  not  disclose  his  principal 
is  personally  responsible  for  the  performance  of 
the  contract  and  liable  for  the  breach  was  in- 
admissible, as  such  custom  was  inconsistent  with 
the  arbitration  clause,  which  would,  if  the  custom 
were  incorporated,  make  the  brokers  judges  in 
their  own  cause.  Barrow  v.  Dyster,  Law  Rep. 
13  QJB.  D.  635. 

16. — Qvarantee :  signature  by  agent  both  for 
principal  and  in  his  own  right] — By  contract 
under  seal  between  J.  A.  <fc  Co.  and  7.  &  Co., 
T.  &  Co.  agreed  to  do  certain  work  for  which  J. 
A.  &  Co.  were  to  make  certain  payments,  and 
the  contract  contained  this  clause,  "  It  is  further 
understood  between  the  parties  to  this  contract 
that  J.  O.  Schuler  guarantees  payment  to  Y.  & 
Co.  of  all  moneys  due  to  them  under  this  con- 
tract." The  attestation  clause  was  "  signed 
and  delivered  by  the  said  J.  A.  &  Co.  in  the  pre- 
sence of  C.  T. ; "  and  Schuler,  acting  under  a 
power  of  attorney,  signed  as  follows :  '*  P.  P.  A. — 
J.  A.  &  Co.,  J.  O.  Schuler."  Y.  &  Co.  sued 
Schuler  as  guarantor,  and  evidence  was  given  at 
the  trial  of  statements  by  Schuler  at  the  time  of 
execution  that  he  intended  to  sign  on  his  own 
behalf  as  well  as  on  that  of  A.  &  Co.  A  verdict 
was  found  for  the  plaintiffs.  Schuler  moved  for 
a  new  trial  on  the  ground  that  he  had  not  signed 
the  guarantee  : — Held,  affirming  the  decision  of 
the  Queen's  Bench  Division,  that  evidence  that 
Schuler  intended  to  sign  in  his  own  right  as  well 
as  on  behalf  of  A.  &  Co.  did  not  contradict  the 
document,  and  was  admissible,  and  that  Schuler 
must  be  taken  to  have  signed  as  a  contracting 
party.  Young  v.  Schuler  (App.),  Law  Rep.  11 
Q.B.  D.  651. 

17. — Term  of  art] — Evidence  of  the  meaning 
of  "  beerhouse  "  in  the  brewing  trade  was  not 
admitted  in  construing  a  covenant  in  a  lease  by 


a  builder  to  a  grocer.  Holt  &  Co.  v.  Collyer% 
60  Law  J.  Rep.  Chano.  811 ;  Law  Rep.  16  Ch. 
D.  718. 

Ambiguity  in  will.  See  Executob,  8;  Will  — 
Ambiguity,  1,  8. 

Custom :  ship.    See  Sale  of  Goods,  1. 

Legacy  to  executor.    See  Executob,  7. 

Promissory  note,  to  vary  form  of,  inadmissible. 
See  Bill  of  Exchange,  3. 

Verbal  agreement  collateral  to  written  contract. 
See  Goodwill,  4. 

Written  contract,  to  vary.  See  Vexdob  and 
Pubchaseb,  42. 

Presumption. 

(See  that  title.) 

Presumption  of  ademption  pro  tanto :  conversa- 
tions.   See  Will — Legacy,  1. 

Procedure. 
See  Pbacticb— Evidence. 

Scientific  Witness. 
Patent  action.    See  Patent,  4. 

Subsequent  Usage. 

Evidence  of,  not  admissible  to  explain  construc- 
tion of  decree.    See  Common,  3. 

Will. 

See  Probate. 

Payment  out  of  Court :  New  Zealand  probate 
not  sufficient.  See  Pbacticb— Payment  out  of 
Court,  1. 

Witness. 

18.— Privilege  of  witness :  answers  tending 
to  criminate :  refusal  to  answer :  discretion  of 
jWgre]— Where  a  witness  objects  to  answer  ques- 
tions put  to  hi™  on  the  ground  that  his  answers 
may  tend  to  criminate  him,  the  mere  statement 
of  his  own  belief  that  they  may  do  so  is  not 
sufficient  to  excuse  him  from  answering.  To 
entitle  him  to  silence,  the  Court  must  be  satis- 
fied, from  the  circumstances  of  the  case  and 
the  nature  of  the  evidence  which  the  witness  is 
called  to  give,  that  there  is  reasonable  ground  to 
apprehend  danger  to  him  from  his  being  com- 
pelled to  answer.  If  it  is  apparent  that  the 
witness  is  in  danger,  great  latitude  must  be 
allowed  him  in  judging  for  himself  of  the  effect 
of  his  answer  to  any  particular  question ;  but, 
subject  to  this  reservation,  the  Court  will  insist 
on  a  witness  answering,  unless  it  is  satisfied  that 
his  doing  so  will  tend  to  place  him  in  peril.  In 
re  Reynolds ;  ex  parte  Reynolds  (App),  51  Law 
J.  Rep.  Chanc.  766  ;  Law  Rep.  20  Ch.  D.  294. 

The  Queen  v.  Boyes  (1  B.  A  S.  811 ;  80  Law 
J.  Rep.  Q.B.  801)  approved  and  followed.    Ibid. 
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Examination.  See  Bankruptcy. — Examination ; 
Company — Winding-up,  84-88 ;  Practice — 
Evidence,  9-28. 

Expenses.  See  Costs— Taxation,  89-41 ;  Prac- 
tice— Evidence,  20. 

Privilege  of.    See  Slander,  4,  5. 

EXAMINATION  OF  WITNESS. 

See  Bankruptcy  —  Examination ;  Company  — 
Winding-up,  84-88 ;  Practice  —  Evidence, 
9*28. 

EXCISE. 

See  Brewer's  Licence  ;  Customs. 

Brewer  not  for  sale  chargeable  toith  duty :  ex- 
emption of  the  occupiers  of  houses  not  exceeding 
101.  annual  value] — A  brewer  not  for  sale 
occupied  two  houses,  one  below  and  the  other 
above  102.  annual  value.  He  took  out  licences 
for  both,  but  failed  to  make  the  entries  required 
of  a  brewer  not  for  sale  chargeable  to  duty  before 
brewing  in  the  house  below  10Z.  in  value :— Held 
(dubitante  Huddleston,  B.),  that  the  case  did 
not  come  within  the  proviso  to  section  33  of  the 
Inland  Bevenue  Act,  1880,  providing  as  to 
brewers  not  for  sale  that  "  if  the  annual  value 
of  the  house  occupied  by  the  brewer  does  not 
exceed  102.  the  beer  brewed  by  him  shall  not  be 
charged  with  duty."  Tippett  v.  Hart,  52  Law 
J.  Bep.  M.C.  41 ;  Law  Bep.  10  Q.B.  D.  483. 

EXECUTION. 
Judgment,  of.    See  Judgment. 

EXECUTION  OF  DEED. 

[Power  of  Court  to  order  execution  of  deed  or 
other  instrument.  47  &  48  Vict.  c.  61.  s.  14.] 

See  Deed. 


EXECUTION  OF  POWEB. 
See  Power. 

EXECUTOB. 
Actions  and  Proceedings. 
Appointment. 
Chain  of  Representation. 
Devastavit. 
Legacy  to  Executor. 
Powers  and  Duties. 
Betainer. 

[Power  to  executors  and  trustees  to  compound, 
44  &  45  Vict.  c.  41,  s.  88.  Power  to  survivor 
of  two  or  more  executors  or  trustees  to  exercise 
powers  vested  in  them  jointly,  s.  39.] 


Actions  and  Proceedings. 

1. — Action  before  probate :  bill  of  exchange] — 
A  testatrix  indorsed  and  delivered  a  bill  of 
exchange  to  her  bankers  for  collection  at  matu- 
rity, and  died  before  the  bill  became  due.  Her 
executors,  before  probate  of  the  will  was  granted, 
sued  the  bankers  for  a  return  of  the  bill  or  its 
value.  The  defendants  were  always  willing  to 
pay  over  the  prooeeds  of  the  bill  to  the  plaintiffs 
upon  production  of  probate : — Held,  following 
Webb  v.  Adkins  (23  Law  J.  Bep.  C.P.  96),  that 
all  proceedings  in  the  action  ought  to  be  stayed 
until  the  plaintiffs  obtained  probate.  Tarn  v. 
The  Commercial  Banking  Company  of  Sydney, 
Law  Bep.  12  Q.B.  D.  294. 

2. — County  court  judgment  against  executor : 
pending  administration  action] — A  creditor  of  a 
deceased  person  sued  the  executrix  in  the  County 
Court  and  obtained  judgment  for  his  debt  before 
judgment  in  an  administration  action.  After 
judgment  for  administration  and  a  receiver  the 
creditor  obtained  from  the  County  Court  Judge 
an  order  to  commit  the  executrix  : — Held,  that 
the  creditor  could  not  be  restrained  from  en- 
forcing his  judgment  against  the  executrix ;  but 
that  the  proper  course  was  to  direct  the  receiver 
to  pay  the  creditor  his  debt  and  costs  out  of  the 
estate,  reserving  the  question  whether  the  pay- 
ment should  be  allowed  to  the  executrix.  In  re 
Womersley ;  Etheridge  v.  Womersley,  54  Law  J. 
Bep.  Chano.  965 ;  Law  Bep.  29  Ch.  D.  557. 

Account  on  footing  of  wilful  default.  See  Ad* 
ministration,  15 ;  Practice— -Account,  6. 

Action  by  executrix  and  her  husband :  liquida- 
tion of  husband,  effect  of.  See  Husband  and 
Wife,  28. 

Bevocation  of  probate :  dismissal  of  action.  See 
Probate — Grant,  20. 

Tort :  survival  of  oause  of  action.  See  Adminis- 
tration, 9 ;  Arbitration,  8 ;  Practice— Parties, 
11 ;  Solicitor,  17 ;  Trespass,  4. 

Administration  of  Estate  by. 
See  Administration. 

Appointment. 

3. — Description :  ambiguity :  evidence] — Tes- 
tator, a  Congregational  minister,  appointed 
"William  McCormack,  of  Canonbury,"  an  ex- 
ecutor of  his  will.  There  was  no  person  answer- 
ing the  description  "William  MoCormack,  of 
Canonbury,"  but  there  was  a  Thomas  McCor- 
mack, who  had  been  for  several  years  one  of  the 
deacons  at  the  testator's  chapel,  and  he  had  a 
son  named  William  Abraham  McCormack : — 
Held,  that  extrinsic  evidence  was  admissible  to 
shew  who  was  intended  by  the  testator  to  be 
his  executor.  In  the  goods  of  Brake,  50  Law  J. 
Bep.  P.,  D.  &  A.  48 ;  Law  Bep.  6  P.  D.  217. 

Omission  of  word  executor  not  conclusive.  See 
Probate— Grant,  5. 
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,  Chain  of  Bepresentation. 

4. — Grant  to  attorney  of  executor:  death  of 
executor :  administration  de  bonis  nori] — A.  ob- 
tained a  grant  of  administration  with  a  foreign 
will  annexed  as  the  attorney  in  England  of  B.f 
the  executor  of  C,  the  testatrix.  After  B.'s  death 
a  similar  grant  was  made  to  D.  as  the  attorney 
in  England  of  A.'s  executors  :— Held,  that  the 
chain  of  representation  was  not  broken  by  the 
grant  of  administration  to  the  attorney  of  the 
original  testatrix,  and  that  D.  was  entitled  to 
deal  with  the  property  of  C.  in  this  country  with* 
out  a  grant  of  administration  de  bonis  non.  In 
the  goods  of  Del  Carmen  Vea  Murguia,  53  Law 
J.  Rep.  P.,  D.  &  A.  47  ;  Law  Rep,  9  P.  D.  236. 

« 

Costs. 

See  Administration— Costa. 

Costs  of  defaulting  executor.    See  Admtnistra- 
tion,  9. 

Executor,  when  ordered  to  pay.    See  Adminis- 
tration, 8. 

Devastavit. 

5. — Acquiescence:  mortgagee  of  testator: 
statute  of  limitations]^ A  testator  mortgaged 
leaseholds.  On  his  death  his  executors  took 
possession  of  his  estate,  including  the  leaseholds, 
and  received  the  rents,  and  for  a  long  time  paid 
the  interest  on  the  mortgages,  and  applied  the 
fiurplus  of  the  rents  for  the  benefit  of  the  bene- 
ficiaries. The  mortgaged  property  proved  in- 
sufficient to  pay  the  mortgage  debt,  and  in  an 
action  for  the  administration  of  the  testator's 
estate  the  executors  claimed  to  be  credited  with 
the  payments  made  to  the  beneficiaries  on  the  ' 
ground  of  acquiescence  on  the  part  of  the  mort- 
gagees, and  as  to  such  of  them  as  were  made 
more  than  six  years  before  the  commencement 
of  the  action  they  relied  on  the  Statute  of  Limi- 
tations : — Held,  that  acquiescence  by  the  mort- 
gagees had  not  been  established,  and  that  as  the 
executors  were  trustees  for  the  creditors,  the 
Statute  of  Limitations  furnished  no  bar  to  a 
claim  in  respect  of  a  devastavit  committed  by 
them.  In  re'Marsden;  Bowden  v.  Lay  land ; 
Oibbs  v.  Layland,  54  Law  J.  Rep.  Chanc.  640  ; 
Law  Rep.  26  Ch.  D.  783. 

6. — Assent  of  creditor :  laches] — The  fact  that 
a  creditor  has  not  called  upon  the  executors  to 
realise  and  pay  him  his  debt,  but  has  stood  by 
while  they  employed  the  assets  in  carrying  on 
the  testator's  business,  will  not  deprive  him  of 
his  right  to  sue  the  executors  for  devastavit,  un- 
less there  has  been  such  a  course  of  conduct  or 
express  authority  on  his  part  that  the  executors 
were  thereby  misled  or  induced  to  refrain  from 
realising  assets  to  satisfy  his  claim.  In  re  Birch ; 
Roe  v.  Birch,  54  Law  J.  Rep.  Chanc.  119 ;  Law 
Rep.  27  Ch.  D.  622. 

The  nature  and  amount  of  forbearance  which 
may  be  shewn  by  a  creditor  without  losing  his 
right  or  misleading  the  executors  considered. 
Ibid. 


Action  for,  when  barred  by  lapse  of  time.  See 
Limitations,  Statute  of,  19. 

Breach  of  trust :  loss  by  insolvency  of  agent : 
onus  probandi.    See  Trust — Breach,  1. 

Debt  not  enforceable  under  Statute  of  Frauds  : 
executor  paying,  commits  devastavit.  See 
No.  13  infra. 

Domicil. 

Scotch  assets.    See  Scotch  Law— Jurisdiction. 

Insolvent  Estate. 
Bankruptcy  rules.    See  Administration,  45-47. 

Legaoy  to  Executor. 

7. — Presumption:  parol  evidence] — Neither 
the  fact  that  the  appointment  of  a  person  ex- 
ecutor follows  the  bequest  of  the  legacy  to  him, 
nor  the  inequality  in  the  amount  of  the  legacies 
bequeathed  to  several  persons  appointed  execu- 
tors, is  enough  of  itself  to  rebut  the  presumption 
that  a  gift  to  a  person  appointed  executor  is 
annexed  to  the  office,  and  is  forfeited  if  the 
legatee  do  not  undertake  the  office.  In  re 
Appleton;  Barber  v.  Tebbit  (App.),  54  Law  J. 
Rep.  Chanc.  954 ;  Law  Rep.  29  Ch.  D.  893. 

Jewis  v.  Lawrence  (Law  Rep.  8  Eq.  345)  must 
not  be  taken  as  laying  down  a  general  rule  that 
mere  inequality  in  the  subject-matter  or  amount 
of  legacies  given  to  several  executors  rebuts  the 
presumption.    Ibid. 

Wildes  v.  Davies  (1  Sm.  A  G.  475 ;  22  Law 
J.  Rep.  Chanc  497)  explained.    Ibid. 

Per  Cotton,  L.J.  (dubitante  Fry,  L.J.), — Parol 
evidence  is  admissible  to  rebut  this,  as  any  other 
presumption.    Ibid. 

8. — Undisposed-of  residue :  no  next-of-kin] — 
Testatrix  devised'  and  bequeathed  real  and 
personal  estate  to  H.  and  G.  upon  trust  for 
conversion  and  payment  of  her  funeral  and 
testamentary  expenses,  debts  and  legacies,  and 
the  ultimate  residue  of  her  said  real  and  per- 
sonal estate  she  gave  equally  between  H.  and  G. 
for  their  own  use  and  benefit  absolutely.  She 
then  appointed  H.  and  G.  executors  and  trustees 
of  that  her  will.  By  codicil  she  revoked  the  gift 
of  the  ultimate  residue  to  H.  and  G.,  and  in- 
stead thereof  gave  them  each  5002.  for  his  trouble 
in  acting  as  an  executor  and  trustee  of  her  said 
will.  Testatrix  died  without  leaving  any  heir- 
at-law  or  next-of-kin.  There  was  a  considerable 
amount  of  residuary  personal  estate  >— Held, 
that  on  the  face  of  the  will  and  codicil  the  ex- 
ecutors were  not  intended  to  take  anything  more 
than  the  5002.  legacies,  and  that  the  Crown  was 
therefore  entitled  as  against  them  to  the  undis- 
posed-of residuary  personal'  estate.  In  re  Mary 
Hudson's  Trusts,  52  Law  J.  Rep.  Chanc.  789. 

Married  Woman. 
Probate  of  will.  See  Probate — Married  Woman,  1. 

Powers  and  Duties. 

9.— Burial:  cremation:  direction  by  will 
disposing  of  body] — By  the  law  of  England  there 
is  no  property  in  a  dead  body.     Williams  v. 


EXECUTOR. 


233 


Williams,  61  Law  J.  Rep.  Chanc.  385  ;  Law  Rep. 
20  Ch.  D.  659. 

It  is  the  duty  of  executors  to  bury  a  deceased 
person  in  a  manner  suitable  to  his  position  in 
life  ;  and  for  this  purpose  they  have  a  right  to 
the  possession  of  the  body,  although  they  have 
no  property  in  it.    Ibid. 

Semble,  that  cremation  is  not  lawful.    Ibid. 

A  testator  by  his  will  directed  that  his  body 
should  be  given  to  A.,  not  an  executor,  for  the 
purpose  of  being  burnt : — Held,  that  this  direc- 
tion could  not  be  enforced  at  law,  and  was  there- 
fore void.    Ibid. 

10.—  Business :  trade  assets:  execution:  re- 
newal of  lease  :  equitable  mortgage  by  executor] 
—An  executor,  six  years  after  the  death  of  his 
testator,  surrendered  the  lease  of  the  premises 
in  which  the  testator,  and  the  executor  since  the 
testator's  death,  under  a  power  in  the  will,  had 
carried  on  the  business,  and  took  a  renewed 
lease,  including  additional  property,  and  at  an 
increased  rent,  in  his  own  name.  This  lease  he 
subsequently  deposited  to  secure  money  ad- 
vanced to  him,  which  he  used  for  his  own  pur- 
poses. The  mortgagee  did  not  know,  nor  had 
means  of  knowing,  that  the  executor  was  not 
beneficial  owner  of  the  lease.  An  action  was 
brought  to  administer  the  testator's  estate. 
Under  a  consent  order  the  leasehold  property 
was  sold  and  the  proceeds  paid  into  Court,  the 
mortgagee,  for  the  purposes  of  the  sale,  giving 
up  his  deed.  Upon  an  application  by  the  mort- 
gagee for  payment  of  the  proceeds  of  sale, — 
Held  (affirming  Fry,  J.,  50  Law  J.  Rep.  Chanc. 
654),  that  the  lease  formed  in  equity  part  of 
the  testator's  estate,  and  that  the  equitable 
mortgagee  only  acquired  a  title  subject  to  the 
prior  equities  of  that  estate ;  and  that  the  equita- 
ble mortgagee  had  not  been  injured  by  the  order 
to  give  up  the  indenture  of  lease,  and  had  not 
thereby  acquired  any  right  to  the  proceeds.  In 
re  Morgan ;  Pilgrem  v.  Pilgrem  (App.),  52  Law 
J.  Rep.  Chanc.  834 ;  Law  Rep.  18  Ch.  D.  93. 

A.,  an  executor,  carried  on  the  business  of  his 
testator  for  nine  years  in  his  own  name  at  pre- 
mises where  he  lived,  under  a  power  to  postpone 
the  sale  of  the  business  and  carry  it  on  in  the 
meanwhile  : — Held,  by  Fry,  J.,  that  a  creditor  of 
A.  was  not  entitled  to  execution  against  the  trade 
assets.    Ibid. 

U. — Compromise :  will] — The  power  to  com- 
promise debts  and  other  claims  conferred  on 
executors  by  23  <fe  24  Vict.  c.  145.  s.  30,  is  not 
confined  to  claims  against  their  testator's  estate 
in  the  nature  of  debts,  but  extends  to  claims  by 
persons  who  seek  to  come  in  under  the  will  and 
share  as  residuary  legatees.  In  re  Warren; 
Weedon  v.  Beading,  53  Law  J.  Rep.  Chanc. 
1016. 

Advance  by  banker  to  executor  for  executorial 
purposes.    See  Banker,  5. 

Business  of  testator :  duties,  &c,  of  executor  as 
to  carrying  on.    See  Administration,  56. 

Charge  of  debts,  effect  of.    See  Administration, 
33-35. 

Digest,  1881-1885. 


Legal  estate :  charge  of  debts :  general  intention 
of  will  preferred  to  particular  words.  See 
Administration,  35. 

Mortgagee :  power  of  executor  of,  to  convey 
under  Vendor  and  Purchaser  Act.  See  Vendor 
and  Purchaser,  15. 

Option  to  purchase  whether  transmissible  to 
executor.    See  Option,  2. 

Purchase  of  testator's  estate  by  executor  who  had 
not  proved  upheld.    See  Trust — Breach,  14, 

Transfer  of  trust  funds  improperly  invested : 
executor  innocently  accepting.    See  Trust— 
.   Breach,  9. 

Residue. 

Right  to.    See  supra,  No.  8. 

Retainer. 

12. — Cestui  que  trust :  executor  interested  as] 
A  testator  appointed  his  wife  sole  executrix  of 
his  will.  By  a  settlement  executed  on  the  mar- 
riage of  the  testator  and  his  wife  certain  funds 
were  settled  upon  trust  for  the  wife  for  life,  with 
remainder  to  the  children  of  the  marriage.  The 
testator,  who  acted  as  solicitor  for  this  trust, 
appropriated  certain  of  the  trust  funds.  He  also 
appropriated  to  his  own  use  the  residuary  estate 
to  which  his  children  were  entitled  under  the 
will  of  a  testatrix  and  of  which  he  was  one  of 
the  trustees.  The  testator  died,  and  an  action 
was  brought  by  a  creditor  for  the  administration 
of  his  estate,  which  was  insolvent.  The  execu- 
trix, on  behalf  of  her  own  life  interest,  and  also 
on  behalf  of  her  children,  claimed  the  right  to 
retain  out  of  the  estate  of  the  testator  the 
amounts  appropriated  by  him  as  above  stated  : 
— Held,  that  the  trustees  of  the  settlement  and 
will  being  the  persons  to  sue  for  and  recover  the 
funds  appropriated,  and  not  the  executrix,  she 
had  no  right  of  retainer.  In  re  Dunning ; 
Hatherley  v.  Dunning  (App.),  54  Law  J.  Rep. 
Chanc.  900. 

Decision  of  Pearson,  J.,  reversed.    Ibid. 

13- — Debt  not  enforceable  under  statute  of 
frauds,  s.  4] — The  now  well  established  rule  that 
an  executor  or  administrator  does  not  commit  a 
devastavit  by  paying  a  debt  barred  by  the  Statute 
of  Limitations  is  an  exception  and  an  anomaly, 
and  is  not  to  be  extended.  In  re  Bownson ;  Field 
v.  White  (App.),  64  Law  J.  Rep.  Chanc.  950; 
Law  Rep.  29  Ch.  D.  358. 

Therefore  a  payment  by  an  executor  or  ad- 
ministrator of  a  claim  against  his  testator's  or 
intestate's  estate  arising  under  a  contract  which 
by  not  being  in  writing  is  by  section  4  of  the 
Statute  of  Frauds  rendered  unenforceable  would 
amount  to  a  devastavit,  and  consequently  an 
executor  or  administrator  has  no  right  of  re- 
tainer in  respect  of  any  such  olaim.    Ibid. 

14. — Executor  of  one  of  two  executors :  claim 
to  retain  by  deceased  executor] — A.,  one  of 
two  executors,  was  a  simple  contract  creditor  of 
his  testator.  A.  died,  having  in  his  lifetime 
claimed  a  right  to  retain  in  respect  of  his  debt, 
leaving  his  co-executor  surviving: — Held,  that 

2H 


234 


EXECUTOR-EXECUTRIX. 


the  executors  of  A.  had  a  right  of  retainer,  oat 
of  assets  of  the  testator  in  Court,  as  against  the 
simple  contract  creditors.  Wilson  v.  Coxwell, 
52  Law  J.  Rep.  Chanc.  975 ;  Law  Rep.  23  Ch. 
D.  764. 

15. — Executor  plaintiff,  submitting  to  account] 
—  An  executor's  right  to  retain  his  own  debt 
is  not  affected  by  the  circumstances  that  he 
is  himself  plaintiff  in  a  creditor's  action  for  the 
administration  of  his  testator's  estate,  and  that 
he  has  submitted  to  account  in  the  ordinary  form. 
Ex  parte  Campbell ;  Campbell  v.  Campbell,  Law 
Rep.  16  Ch.  D.  198. 

16. — Future  assets:  debt  under  covenant: 
arbitrary  damages] — An  executor's  right  of  re- 
tainer is  restricted  to  so  much  of  his  testator's 
assets  as  comes  into  his  possession  or  under  his 
control  during  his  life,  including  any  part  paid 
into  Court  during  his  lifetime ;  and  the  assertion 
by  the  executor  in  his  lifetime  of  his  right  of  re- 
tainer as  against  future  assets  of  his  testator  will 
not  bind  assets  which  after  his  death  fall  into 
the  testator's  estate.  In  re  Compton ;  Norton  v. 
Compton  (App.),  54  Law  J.  Rep.  Chanc.  904; 
Law  Rep.  30  Ch.  D.  15. 

Where  the  representative  of  a  deceased  execu- 
tor does  not  represent  the  original  testator,  the 
whole  foundation  on  which  the  right  of  retainer 
is  based  is  out  away — for,  having  no  right  to  re- 
ceive the  original  testator's  assets,  he  has  no 
right  to  retain :  and  he  does  not  unite  in  himself 
the  two  characters  of  the  person  to  sue  and  the 
person  to  be  sued.    Ibid. 

A.,  widow  and  executrix  of  C,  carried  in  claims 
in  the  administration  of  C.'s  estate  in  respect  of 
the  breach  of  covenants  by  C,  contained  in  their 
marriage  settlement,  to  assign  a  policy  on  his 
life  for  1,6007.,  and  to  replace  the  value  of  some 
settled  furniture  sold,  the  policy  money  and  fur- 
niture having  become  the  absolute  property  of 
A.  In  her  affidavit,  A.  asserted  her  right  as  ex- 
ecutrix to  retain  all  moneys  accrued,  or  to  accrue, 
and  forming  part  of  A.'s  estate.  There  was  paid 
into  Court  as  part  of  A.'s  estate  during  her  life 
1002.,  and  after  her  death  a  further  sum  of  8752., 
the  two  sums  representing  the  whole  available 
estate.  After  her  death,  B.,  who  had  been  ap- 
pointed co-executor  with  A.,  proved  C.'s  will. 
The  representatives  of  A.  claimed  to  have  both 
the  sums  in  Court  paid  out  to  them  to  meet  the 
claims  of  A.  as  executrix  in  priority  to  all  other 
creditors  : — Held  (reversing  the  decision  of  Pear- 
son, J.),  that  the  assertion  by  A.  of  her  right 
of  retainer  gave  her  representatives  no  right  of 
priority  to  the  sum  of  8752.,  which  never  came 
into  A.'s  possession  or  under  her  control  during 
her  life ;  out  that  the  claims  being  for  damages 
for  breach  of  pecuniary  contracts,  and,  as  such, 
oapable  of  ascertainment  by  a  certain  standard 
or  measure,  could,  within  the  authority  of  Loane 
v.  Casey  (2  Wm.  Black.  965),  be  retained,  and 
that  A.  having  a  right  of  retainer  in  respect  of 
the  sum  of  1002.,  her  representatives  were  en- 
titled to  have  that  sum  paid  out  to  them  for  the 
benefit  of  A.'s  estate,  and  to  prove  as  creditors 
for  the  balance  of  the  claim.    Ibid. 


Wilson  v.  Coxwell  (52  Law  J.  Rep.  Chanc.  976 ; 
Law  Rep.  23  Ch.  D.  764),  if  it  extended  the  right 
of  retainer  to  funds  paid  into  Court  after  the  ex- 
ecutor's death,  must  be  treated  as  overruled.  Ibid. 

17.— Judgment :  winding-up:  calls:  balance 
order] — A  balance  order  obtained  by  a  liquidator 
of  a  company  in  course  of  winding  up  against 
the  executors  of  a  deceased  contributory  for  the 
payment  of  the  amount  of  calls  due  from  him, 
does  not  operate  as  a  judgment  to  destroy  the 
executors'  right  of  retainer  in  respect  of  a  debt 
due  to  them  from  their  testator's  estate.  In  re 
Hubback ;  The  International  Hydropathic  Com- 
pany  v.  Hawes  (App.),  54  Law  J.  Rep.  Chanc 
923  ;  Law  Rep.  29  Ch.  D.  934. 

Decision  of  Bacon,  V.C.,  reversed.    Ibid. 

18. — Receiver :  security] — A  member  of  a  firm, 
solicitors  to  the  plaintiff  in  an  administration 
action,  was  administrator  to,  and  oreditor  of,  the 
intestate  in  the  action : — Held,  that  he  could  not 
retain  money  belonging  to  the  estate  which  had 
come  to  his  hands  after  a  receiver  had  been 
nominated  but  had  not  given  security.  In  re 
Birt ;  Birt  v.  Burt,  52  Law  J.  Rep.  Chanc.  897 ; 
Law  Rep.  22  Ch.  D.604. 

19.— Specialty  and  simple  contract  debts] — 
The  statute  32  &  33  Vict.  c.  46  (which  abolishes 
the  distinction  between  specialty  and  simple  con- 
tract debts  in  the  administration  of  the  estate  of 
a  deceased  person)  does  not  affect  the  executor's 
right  of  retainer.  In  re  Stewart;  Crowder  v. 
Stewart,  60  Law  J.  Rep.  Chanc.  136 ;  Law  Rep. 
16  Ch.  D.  368. 

20.— Statutory  assets]— Real  estate  is,  by  the 
statute  of  8  ft  4  Will.  4.  c.  104,  made  assets  for  the 
payment  of  debts  only  in  equity,  and  an  executor 
has  no  right  of  retainer  against  it.  Walters  v. 
Walters,  50  Law  J.  Rep.  Chanc.  819 ;  Law  Rep. 
18  Ch.  D.  182. 

An  estate  administered  by  the  Court  was  de- 
ficient; the  personal  estate  was  insufficient  to 
pay  specialty  debts.  After  the  specialty  debts 
had  been  paid  partly  out  of  the  proceeds  of  real 
estate  the  proceeds  of  personalty  came  into  Court. 
A  claim  on  behalf  of  the  estate  of  the  deceased 
executor  to  be  paid  a  simple  contract  debt  in  full 
out  of  such  proceeds  was  disallowed.    Ibid. 

Costs :  right  of  executor  as  against  assignee  of 
unpaid  legacy.    See  Set-off,  3. 

Tenor,  according  to. 
See  Probate — Grant,  5. 

Wilful  Default. 
See  Administration,  29 ;  Practice— Account,  6. 

EXECUTORY   DEVISE. 
See  Contingent  Remainder. 

EXECUTRIX. 
See  Executor. 


EXHIBIT— EXTRADITION. 
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EXHIBIT. 
Costs  of.    See  Costs— Taxation,  17. 

EXONERATION. 
See  Administbation— Exoneration. 

EXPENSES  OF  WITNESS. 

See    Costs — Taxation,  39-41;   Practice— Evi- 
dence, 20. 

EXPERT. 
See  Patent,  4. 

EXPLOSION. 

[Statutory  provision  for  enquiries  with  regard  to 
boiler  explosions.    45  &  46  Yict.  o.  22.] 

EXPLOSIVES. 

[Explosive  Substances  Act,  1883.  Causing  ex- 
plosion likely  to  endanger  life  or  property 
made  a  felony  liable  to  a  punishment  of 
penal  servitude  for  life,  or  for  a  less  term,  or 
two  years1  imprisonment  with  or  without  hard 
labour,  s.  2.  Attempting  to  cause  an  explosion 
likely  to  endanger  life  or  property,  or  making 
or  keeping  explosive  substance  with  intent  to 
endanger  life  or  property,  made  a  felony  pun- 
ishable with  penal  servitude  for  twenty  years, 
or  two  years'  imprisonment  with  or  without 
hard  labour,  and  the  explosive  substance  to  be 
forfeited,  s.  3.  Making  or  knowingly  having 
in  possession  explosive  substance  under  sus- 
picious circumstances  without  being  able  to 
shew  that  the  making  or  possession  is  for  a 
lawful  object,  made  a  felony  punishable  with 
fourteen  years'  penal  servitude,  or  two  years' 
imprisonment  with  or  without  hard  labour, 
and  the  explosive  substance  to  be  forfeited, 
s.  4  (1).  Evidence  of  a  husband  or  wife  made 
admissible  in  proceedings  against  persons 
under  this  section  (2).  Accessories  to  the  com- 
mission of  a  crime  under  this  Act  to  be  guilty 
of  felony,  and  liable  to  trial  and  punishment 
as  if  guilty  as  principals,  s.  5.  Power  to 
Attorney-General  to  order  enquiry  as  to  com- 
mission or  suspected  commission  of  crime, 
such  enquiry  to  be  conducted  by  a  Justice  for 
the  county  or  borough,  who  shall  have  power 
to  examine  on  oath,  take  depositions  of,  and 
compel  attendance  of  witnesses,  s.  6  (1). 
Witnesses  not  excused  from  answering  ques- 
tions on  ground  of  self-crimination,  but  state- 
ments made  in  answer  to  questions  not  to  be 
admissible  in  evidence  against  witness  (2). 
Justices  conducting  examination  not  to  com- 
mit person  examined  for  trial  (3).  Power  to 
Justices  to  issue  warrants  for  arrest  of  and 
to  commit  to  prison  absconding  witnesses  (4). 
No  prosecution  under  the  Act  without  con- 
sent of  Attorney-General,  s.  7.  The  sections 
of  the  Explosives  Act,  1875,  relating  to  search 


for,  seizure,  and  detention  of  explosives,  and 
forfeiture  and  disposal  thereof,  to  apply  as  if 
a  crime  or  forfeiture  under  this  Act  were  an 
offence  or  forfeiture  under  Act  of  1875,  s.  8  (1). 
Power  to  master  or  owner  of  vessels  to  search 
for  dangerous  goods,  and  deal  with  such  as  he 
may  find  in  manner  provided  by  the  Merchant 
Shipping  Act,  1873  (2).  "Explosive  sub- 
stance" to  include  materials  and  apparatus 
for  making  same,  s.  9.    46  &  47  Vict.  c.  3.] 

EXPRESS  TRUST. 
See  Limitations,  Statute  of,  3-6. 

EXPULSION. 

Member  of  club.    See  Club. 

Partner :  soliciting  customers.  See  Goodwill,  5. 

EXTENSION  OF  TIME. 
Appeal,  for.    See  Peaotiob— Appeal,  39-43. 

EXTRADITION. 

1. — "Apprehension**:  arrest  without  war- 
rant :  appeal ;  criminal  matter]  —  The  word 
"  apprehension  "  in  section  8  of  the  Extradition 
Act,  1870,  includes  u  detention."  A  person  who 
is  already  in  custody  may  therefore  be  detained 
for  an  offence  under  the  Act,  although  he  was 
originally  arrested  without  a  warrant.  Beg,  v. 
Weil  (App.),  53  Law  J.  Rep.  M.C.  74 ;  Law  Rep. 
9  Q.B.  D.  701. 

*  Quaere,  whether  an  appeal  will  lie  to  the 
Court  of  Appeal  from  the  refusal  of  a  Divisional 
Court  to  issue  a  writ  of  habeas  corpus  on  the 
application  of  a  person  in  custody  for  an  alleged 
extradition  crime.    Ibid. 

2. — Contempt  of  court :  attachment:  criminal 
offence :  arrest :  detainer :  abuse  of  procedure] 
— Disobedience  of  an  order  of  the  High  Court  of 
Justice,  in  a  civil  action,  though  a  contempt  of 
Court,  is  not  an  "  offence  "  within  the  meaning 
of  the  19th  section  of  the  Extradition  Act,  1870, 
which  applies  only  to  political  and  criminal 
offences.  Where,  therefore,  a  party  to  a  civil 
action  in  England  was  arrested  in  Paris  under  a 
warrant  issued  under  the  Extradition  Act,  and 
while  in  prison  in  England  under  the  warrant 
was  served  with  a  writ  of  attachment  for  dis- 
obedience to  an  order  in  the  action, — Held,  that 
the  attachment  was  valid,  and  that  he  was  not 
entitled  to  his  discharge  until  he  had  purged  his 
contempt,  although  he  had  been  acquitted  of  the 
criminal  charge  on  which  he  had  been  arrested. 
Pooley  v.  Whetham  (App.),  50  Law  J.  Rep. 
Chano.  236 ;  Law  Rep.  15  Ch.  D.  435. 

If  a  warrant  is  obtained  under  the  Extradition 
Act,  not  for  the  bona  fide  purpose  of  trying  a 
person  for  a  crime,  but  with  the  indirect  object 
of  bringing  him  within  the  jurisdiction  so  as  to 
make  him  amenable  to  an  attachment  in  a  civil 
action,  it  will  be  an  abuse  of  the  process  of  the 
Court,  and  the  attachment  will  be  set  aside. 
Ibid. 
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3. —Fugitive  criminal :  crime  committed  in 
foreign  country  by  person  "in  her  majesty's 
dominions  "J — N.,  being  in  Southampton,  wrote 
and  sent  certain  letters  containing  alleged  false 
pretences  to  certain  persons  carrying  on  business 
within  the  jurisdiction  of  the  German  empire, 
thereby  inducing  them  to  part  with  certain  goods 
and  deliver  them  to  his  order  to  certain  persons 
in  Hamburg.  N.  also  sent  to  the  same  persons 
certain  alleged  forged  cheques  in  payment : — 
Held,  on  argument  of  a  rule  nisi  for  a  habeas 
corpus,  that  N.  was  a  fugitive  criminal  within 
the  Extradition  Act,  1870  (33  &  34  Vict.  c.  52), 
b.  26,  and  was  rightly  committed  by  the  police 
magistrate  to  await  the  warrant  of  the  Secretary 
of  State  for  his  extradition.  Reg.  v.  Nillins,  53 
Law  J.  Rep.  M.C.  157. 

4. — Jurisdiction  of  justice:  committal:  evi- 
dence]— Where  a  fugitive  criminal  has  been 
committed  bv  a  police  magistrate  under  the  pro- 
visions of  tne  Extradition  Act,  it  is  not  com- 
petent  for  the  Court,  upon  an  application  for 
a  writ  of  habeas  corpus,  to  examine  the  weight 
of  the  evidence,  provided  there  was  reasonable 
evidence  of  an  extradition  crime  for  the  magis- 
trate to  act  upon.  In  re  Maurer,  52  Law  J.  Rep. 
M.C.  104  ;  Law  Rep.  10  Q.B.  D.  513. 

5. — Netherlands,  treaty  with :  alleged  crimi- 
nal not  subject  of  state  requiring  surrender: 
foreign  warrant:  authentication] — By  the  Ex- 
tradition Treaty  between  the  United  Kingdom 
and  the  Netherlands,  it  is  provided  that  each 
Government  shall,  on  requisition  by  their  respec- 
tive diplomatic  agents,  reciprocally  deliver  up 
persons  accused  or  convicted  of  certain  crimes 
committed  within  the  jurisdiction  of  the  requir- 
ing party,  when  found  within  the  territories  of 
the  other  party,  so,  however,  that  neither 
Government  shall  deliver  up  its  own  subjects. 
If  a  person  be  arrested  in  either  country  upon  a 
warrant  issued  by  competent  authority  on  in- 
formation, he  shall,  nevertheless,  be  discharged, 
unless  within  fourteen  days  a  requisition  for  his 
surrender  be  '*  made  by  the  diplomatic  agent  of 
his  oountry."  Prisoner  was  arrested  upon  in- 
formation of  a  crime  having  been  committed  by 
him  in  the  Netherlands.  His  surrender  was 
demanded  by  the  diplomatic  agent  of  the 
Netherlands.  It  was  objected  that  he  was  not 
subject  to  the  extradition  law  as  between  the 
United  Kingdom  and  the  Netherlands,  because 
he  was  not  shewn  to  be  a  subject  of  the  Nether- 
lands, but,  on  the  contrary,  there  was  evidence 
of  his  being  a  naturalised  American  citizen : — 
Held,  that  he  must  be  surrendered,  as  the  pro- 
visions were  of  general  application  to  all  persons 
who  had  committed  crimes  in  the  territory  of 
the  Government  whose  diplomatic  agent  required 
the  extradition,  save  only  and  except  subjects  of 
the  State  upon  which  the  demand  for  surrender 
is  made.  Reg.  v.  Gane,  51  Law  J.  Rep.  Q.B. 
419 ;  Law  Rep.  9  Q.B.  D.  93. 

By  section  10  of  the  Extradition  Act,  1870 
(33  &  34  Vict.  c.  52),  the  police  magistrate  has 
authority  to  commit  a  fugitive  criminal  "  if  the 
foreign  warrant  authorising  his  arrest  is  duly 


authenticated."  And  by  section  26  "  warrant " 
is  defined  "  in  the  case  of  any  foreign  State  to 
include  any  judicial  document  authorising  the 
arrest  of  a  person  accused  of  crime."    Ibid. 

A  document  bearing  the  official  seal  of  the 
Department  of  Justice  at  the  Hague,  signed  by 
the  Vice-President  and  councillors  of  the  Court, 
and  purporting  to  be  a  copy  of  a  decree  of  the 
Court,  in  which  were  recited  the  charges  made 
against  the  prisoner,  and  the  decision  of  the 
Criminal  Court  of  Appeal  that  proceedings 
should  be  taken  against  him,  and  which  in  terms 
authorised  his  arrest,  was  produced  before  a 
police  magistrate  as  the  foreign  warrant  under 
section  10: — Held,  that  it  was  sufficient  as  a 
judicial  document  authorising  arrest,  and  was 
duly  authenticated,  and  satisfied  the  provisions 
of  the  section.    Ibid. 

Per  Manisty,  J. — That  it  was  for  the  purpose 
not  a  copy  but  an  original  document.    Ibid. 

EXTRAORDINARY  RESOLUTION. 
See  Bankruptcy — Composition,  9. 


FACTOR. 

1. — Advances :  lien :  antecedent  debt :  foreign 
principal :  goods  consigned  to  agent  in  England 
for  sale:  set-off]— The  appellants,  foreign  mer- 
chants, employed  a  factor  to  sell  goods  on  their 
account.  The  factor  employed  the  respondents, 
London  brokers,  to  sell  the  goods.  The  factor  died 
on  the  5th  of  May,  1880,  insolvent,  having 
pledged  the  goods  to  the  respondents  for  an  ad- 
vance protected  under  the  Factors  Acts.  The 
goods  were  sold  by  the  respondents  at  a  price 
more  than  sufficient  to  repay  the  advance,  but  the 
price  had  not  been  paid  nor  the  goods  delivered 
when  the  respondents  had  notice  of  the  appel- 
lants' claim :— Held,  that  the  respondents  the 
brokers  could  not  retain  the  surplus  proceeds  of 
sale  in  discharge  of  the  general  balance  due  to 
them  by  the  factor,  and  that  the  appellants  had 
the  right  to  recover  the  surplus  proceeds  of  sale 
under  5  &  6  Vict.  c.  39.  s.  7,  as  money  had  and 
received  on  their  account,  and  also  on  the 
grounds  of  privity  of  contract  and  right  to  the 
possession  of  goods  not  delivered  until  after 
notice  of  the  appellants'  claim.  Kaltenbach  v. 
Lewis  (H.L.),  55  Law  J.  Rep.  Chanc.  58 ;  Law 
Rep.  10  App.  Cas.  617. 

The  New  Zealand  and  Australian  Land 
Company  v.  Watson  (50  Law  J.  Rep.  Q.B.  433 ; 
Law  Rep.  7  Q.B.  D.  374)  distinguished  and  ex- 
plained.   Ibid. 

Other  goods  had  been  pledged  to  secure 
advances  made  by  the  respondents  to  pay  for 
shellac  bought  by  them  as  agents  for  the  factor, 
but  without  disclosing  his  name  as  principal, 
and  for  which,  by  the  custom  of  the  trade,  they 
were  personally  liable  to  the  vendors,  though,  as 
between  them  and  the  factor,  he  was  primarily 
liable: — Held,  that  the  liability  which  the  re- 
spondents had  incurred  to  pay  for  the  shellac 
did  not  create  an  antecedent  debt  on  the  factor's 
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part  within  the  meaning  of  the  Factors  Act  (5 
&  6  Vict.  c.  39.  s.  3),  and  that  the  advances  were 
bona  fide  advances  protected  by  that  Act.     Ibid. 

Judgment  of  the  Court  of  Appeal  (52  Law  J. 
Rep.  Chanc.  881 ;  Law  $ep.  24  Ch.  D.  54)  in 
part  reversed  and  in  part  affirmed.    Ibid. 

2, — Lien  on  goods  consigned  for  sale  :  restric- 
tions on  the  powers  of  factors] — Where  an  agent 
has  been  entrusted  with  the  possession  of  goods 
consigned  for  the  purpose  of  sale,  he  is  not  the 
less  a  factor  because,  as  between  him  and  his 
principal,  he  is  under  restriction  as  to  the  price 
at  which  the  goods  are  to  be  sold,  or  is  bound  to 
Bell  in  the  principal's  name ;  and  he  is  still  en- 
titled to  the  right  of  lien  as  factor.  Stevens  v. 
Biller  (App.),  53  Law  J.  Rep.  Chanc.  245  ;  Law 
Rep.  25  Ch.  D.  31. 

Lien :  undisclosed  principal :  set-off :  privity  of 
contract :  Factors  Act,  6  Geo.  4.  c.  94,  8.  1. 
See  Principal  and  Agent,  15. 

FACTORY  ACTS. 

[Amendment  of  the  law  relating  to  certain  fac- 
tories and  workshops.    46  &  47  Vict.  o.  53.] 

FALSE  IMPRISONMENT. 

Notice  of  action ;  whether  sufficient] — A  notice 
of  action  given  under  24  &  25  Vict.  c.  96,  s.  113, 
was  correct  in  all  particulars,  except  that  it 
specified  the  arrest  as  having  taken  place  on 
the  13th  of  April  instead  of  the  12th  of  April : 
— Held  (by  Mathew,  J.,  and  North,  J. ;  dubitante 
Grove,  J.),  that  such  notice  was  not  invalidated 
by  a  mere  mistake  in  the  date  not  calculated  to 
injure  or  prejudice  the  defendant.  Green  v. 
Hutt,  51  Law  J.  Rep.  Q.B.  640. 

FALSE  PRETENCES. 

1. — Proof  of  falsity  of  the  pretence :  insurance 
company :  agent  obtaining  premium  on  lapsed 
policy] — The  defendant,  who  was  agent  to  an 
insurance  company,  and  whose  business  it  was 
to  collect  the  annual  premiums  from  persons 
insured  in  the  company,  collected  from  one 
Vellam,  in  1883,  the  annual  premium  then  due 
for  renewal  of  Vellam's  policy  of  life  assurance. 
The  defendant  did  not  account'  to  the  company 
for  this  premium,  but  appropriated  it,  and  no- 
tified to  the  company  that  Vellam  had  failed 
to  renew  his  policy.  The  company  thereupon 
treated  the  policy  as  lapsed.  On  the  7th  of 
April,  1884,  the  defendant  called  on  Vellam  for 
his  annual  premium  as  usual.  Vellam  was  un- 
able to  pay  the  amount  on  that  day,  and  re- 
quested the  defendant  to  call  later.  The  defen- 
dant came  again  on  the  21st  of  April,  and 
received  from  Vellam  a  sum  of  money  on  account 
of  the  annual  premium.  It  was  for  obtaining 
this  amount  that  the  defendant  was  indicted, 
the  indictment  charging  that  by  falsely  pretend- 
ing to  Vellam  that  his  policy  was  then  in  full 
force,  and  that  the  current  year's  premium 
thereon  was  then  due  and  payable,  and  that  he 


the  defendant  was  then  authorised  to  receive 
the  same,  he  induced  Vellam  to  pay  the  amount. 
On  the  21st  of  April  the  days  of  grace  within 
which  the  premium  had  to  be  paid  had  expired. 
Vellam  was  aware  of  this,  but  the  defendant 
told  him  that  the  payment  would  be  effeotual : 
— Held,  by  Lord  Coleridge,  C.J.,  Huddleston,  B., 
and  Mathew,  J.,  that  there  was  evidence  for  the 
jury  in  support  of  the  indictment.  Held,  by 
Grove,  J.,  and  Manisty,  J.,  that  there  was  no 
evidence  to  go  to  the  jury  in  support  of  the  in- 
dictment, for  that  the  company  were  bound  by 
the  receipt  of  their  agent  in  1883,  and  conse- 
quently the  policy  did  not  then  lapse,  and  the 
defendant  made  no  false  pretence  in  represent- 
ing it  to  be  in  full  force ;  and,  further,  that  as 
at  the  time  when  Vellam  paid  the  premium  in 
1884  he  .knew  that  the  days  of  grace  had  ex- 
pired, the  defendant  did  not  obtain  the  amount 
from  him  on  the  false  pretences  alleged  in  the 
indictment.  Beg.  v.  Powell  (C.C  JL),  54  Law  J. 
Rep.  M.C.  26. 

2.— Venue:  jurisdiction] — The  prisoner,  at 
N.,  in  England,  wrote  and  posted  a  letter  to  the 
prosecutor  at  a  place  out  of  England.  The 
letter  ^contained  a  false  pretence,  by  means  of 
which'  the  prisoner  induced  the  prosecutor  to 
transmit  to  N.  a  draft  for  150Z.,  which  he  there 
cashed :— Held,  that  as  the  false  pretence  was 
made  at  N.,  where  also  the  money  obtained  by 
means  of  it  was  received,  there  was  jurisdiction 
to  try  the  prisoner  at  N.  Reg.  v.  Holmes  (O.C.R.), 
53  Law  J.  Rep.  M.C.  37 ;  Law  Rep.  12  Q.B.  D.  23. 

Extradition  :  crime  committed  in  foreign  coun- 
try by  person  in  her  Majesty's  dominions. 
See  Extbaditoon,  3. 

FALSE  REPRESENTATION. 

Prospectus  of  company.  See  Company— Pro- 
spectus. 

Sale  of  land :  action  for  damages.  See  Vendob 
and  Purchaser,  1. 

Specific  performance:    rescission  of    contract. 
•    See  Specific  Performance,  9. 


FARMING  STOCK. 
Bequest  of.    See  Will— Speoific  Gift,  7. 

FASCIA. 

On  wall  of  adjacent  house  :  right  to.   See  Ease- 
ment, 1. 

FATHER. 
Education  of  child.    See  Infant,  9. 
Undue  influence  by.    See  Parent  and  Child. 


FEE-SIMPLE. 

[Estate  of.    Word  "  heirs  "  no  longer  neoessary 
in  limitation  of.    44  6  45  Vict.  c.  41,  8.  51.] 
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FEES-FISHERY. 


FEES. 

Counsel's.    See  Costs— Taxation,  12-14. 

Directors'.    See  Company— Winding-up,  54. 

Marriage:  new  parish.  See  Church  and 
Clesot,  7. 

FELO  DE  SE. 

[Amendment  of  law  relating  to  interment  of 
persons  found  felo  de  se.  Repeal  of  4  Geo.  4. 
o.  52.  Coroner  to  give  directions  for  inter- 
ment in  churchyard  or  other  burial  ground, 
e.  2.  Interment  to  be  as  prescribed  or  autho- 
rised by  Burial  Laws  Amendment  Act,  1880, 
s.  3.  Bights  of  Christian  burial  not  to  be 
performed,  s.  4.  Act  not  to  apply  to  Scotland 
or  Ireland.    45  &  46  Vict.  c.  18.] 

FELONS  ACT,  1870. 

Bankruptcy  of  convict.  See  Bankruptcy— 
Debtors'  Summons,  1. 

FELONY. 

Compounding  felony] — The  receipt  of  secu- 
rities by  a  creditor  from  his  debtor,  where  the 
debt  has  been  contracted  under  circumstances 
which  might  render  the  debtor  liable  to  criminal 
proceedings,  is  not  illegal  because  the  creditor 
was  thereby  induced  to  refrain  from  prosecuting. 
Ward  v.  Lloyd  (7  Scott,  N.  R.  499)  followed. 
Williams  v.  Bayley  (Law  Bep.  1  H.L.  200)  ex- 
plained.  Flower  v.  Sadler  (App.),  Law  Bep.  10 
Q.B.  D.  572. 

Compounding  felony:  proof  in  bankruptcy  for 
debt  arising  out  of  felony.  See  Bankruptcy— 
Proof,  7. 

Statement  of  claim  shewing  felony:  demurrer. 
See  Practice— Pleading,  17. 

Wrong  amounting  to  felony :  action  maintain- 
able without  shewing  that  felon  has  been 
prosecuted.    See  Insurance,  Fire,  4. 

FEU  CHABTEB. 
See  Scotch  Law — Heritable  Property,  2. 

FIDUCIARY  BELATION. 

See  Company — Director,  11;  Mortgage—  Power 
of  Sale,  3  ;  Principal  and  Agent,  5,  6 ;  Soli- 
citor, 9, 11,  IS  ;  Undue  Influence. 

FEEBI  FACIAS. 
See  Sheriff,  6. 

FINAL  JUDGMENT. 

See   Bankruptcy — Act   of    Bankruptcy,    6-9  ; 
Practice — Appeal,  25. 

FINE. 
Copyholds,  on  admission  to.  SeO  Copyhold,  1, 4. 


FINES  AND  BECOVEBIES  ACT. 

[Rules  under  the  Act  and  section  7  of  the  Con- 
veyancing Act,  1882;  see  52  Law  J.  Bep. 
Chanc.  ad.  init.] 

1. — Disentailing  deed :  mistake ;  rectification] 
— The  Court  has  jurisdiction  to  rectify  a  deed, 
enrolled  as  a  disentailing  assurance  under  the 
Fines  and  Recoveries  Act,  so  as  to  make  it 
carry  out  the  intention  of  the  parties  executing 
it,  and  which  they  believed  it  did  carry  out  when 
they  executed  it.  Roll-Dare  v.  Sail-Dare  (App.), 
55  Law  J.  Bep.  Chanc.  154 ;  Law  Bep.  31  Ch.  D. 
251. 

Decision  of  Bacon,  V.C.  (Law  Bep.  29  Ch.  D. 
133)  reversed.    Ibid. 

2.— Protector  of  settlement :  definition] — The 
person  who,  under  the  Fines  and  Recoveries  Act, 
s.  22,  is  the  protector  of  the  settlement,  as 
being  the  "  owner  of  the  prior  estate  "  to  the 
estate  tail,  is  the  person  who  is  beneficially  en- 
titled to  the  rents  and  profits.  In  re  Ainslie ; 
Ainslie  v.  Ainslie,  54  Law  J.  Bep.  Chanc  8. 

A  freehold  estate  was  devised  to  trustees  for  a 
term  of  ninety-nine  years,  if  the  testator's  son 
M.  should  so  long  live,  upon  trust  to  manage 
the  estate  and  to  pay  thereout  a  yearly  sum  of 
2502.  to  M.  for  life ;  and,  subject  thereto,  to  pay 
the  surplus  of  the  rents  and  profits  to  the  per- 
son for  the  time  being  entitled  in  reversion  im- 
mediately expectant  upon  the  term  to  the  rents 
and  profits.  Upon  the  expiration  or  sooner  de- 
termination of  the  term,  the  estate  was  devised 
to  the  use  of  the  testator's  son  H.  for  life,  with 
remainder  to  H.'s  sons  in  tail  male : — Held,  that 
H.  was  the  protector  of  the  settlement.    Ibid. 

In  re  Dudson's  Contract  (47  Law  J.  Bep. 
Chanc.  632 ;  Law  Bep.  8  Ch.  D.  028)  applied. 
Ibid. 

8. — Protector  of  settlement :  trustees:  death: 
tenant  for  life]— By  a  will  creating  estates  tail 
the  trustees  of  the  real  estate  were  appointed 
also  protectors  of  the  estates  tail.  All  the  trus- 
tees died,  and  new  trustees  of  the  real  estate 
were  appointed  by  the  Court : — Held,  that  the 
tenant  for  life  had  become  protector  of  the 
settlement,  and  that  he  and  the  first  tenant  in 
tail  could  convey.  Clarke  v.  Chamberlin,  Law 
Bep.  16  Ch.  D.  176. 

Acknowledgment  of  deed  under  provisions  of 
Act.    See  Husband  and  Wife,  15-17. 

Dispensing  with  husband's  concurrence  in  con- 
veyance.   See  Husband  and  Wife,  19. 

FIRE. 

Insurance  against  damage  by.    See  Insurance 
Fire. 

FISHERY. 

1. — Evidence:  prescription:  navigable  tidal 
river:  judgment  in  possessory  sui£\— In  an 
action  for  trespass  to  a  several  fishery  in  a 
navigable  river  in  Ireland,  the  defendants  justi- 
fied on  the  ground  that  the  public  had  the  right 
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of  fishing.  The  plaintiff's  paper  title  (if  the 
possession  and  enjoyment  were  consistent  with 
it)  afforded  irresistible  ground  for  a  presumption 
that  the  fishery  was  put  in  defence  before  Magna 
Charta.  As  evidence  of  possession  and  user 
the  plaintiff  tendered  (inter  alia)  the  proceed- 
ings and  deoree  in  1687  in  a  "  possessory  "  suit 
brought  in  the  Court  of  Chancery  in  Ireland  by 
C.  (the  plaintiff's  predecessor  in  title)  against 
strangers  to  the  present  action ;  by  which  decree 
an  injunction  was  awarded  to  quiet  C.  and  his 
undertenants  in  such  possession  of  their  fishing 
asihey  had  at  the  time  of  exhibiting  the  bill 
and  three  years  before,  to  continue  until  evicted 
by  due  course  of  law,  both  parties  being  at 
liberty  to  take  proceedings  at  law  against  each 
other  for  ascertaining  their  titles :— Held,  that 
as  the  decree  was  a  solemn  and  final  adjudica- 
tion, not  collusive,  and  as  it  could  not  have 
been  made  except  upon  proof  of  unbroken  user 
and  enjoyment  for  at  least  three  years  before 
the  bill,  inconsistent  with  any  actual  exercise  at 
that  time  of  a  public  right  of  fishing,  the  pro- 
ceedings and  decree  were  admissible ;  and  that 
the  effect  of  this  evidence  (not  being  met  by  any 
counter-evidence  applicable  to  the  same  period) 
was  extremely  strong  to  establish  possession  and 
enjoyment  of  the  fishery  in  the  latter  part  of 
the  seventeenth  century,  consistent  with  the 
paper  title  and  exclusive  of  the  public.  Neill  v. 
Duke  of  Devonshire  (H.L.),  Law  Bep.  8  App. 
Cas.  135. 
Pirn  v.  Curell  (6  M.  &  W.  234)  discussed.  Ibid. 
Held  also,  that  a  judgment  obtained  by  the 
plaintiff  in  1826  in  an  action  against  a  stranger 
for  trespass  by  fishing  in  the  locus  in  quo,  in 
which  action  the  defendant  appeared  but  allowed 
judgment  to  go  by  default  of  pleading,  was 
evidence  in  the  present  action  of  possession  in 
1826.    Ibid. 

The  defendants  proved  that  cot-fishing  had 
been  carried  on  in  the  locus  in  quo  with  the 
knowledge  of  the  plaintiff  or  his  agents,  and 
without  interruption  by  them,  as  far  back  as 
living  memory  extended: — Held,  that  if  the 
plaintiff's  right  to  a  several  fishery  were  once 
proved  the  exercise  of  cot-fishing  could  not  take 
it  away  or  confer  any  right  on  the  publio ;  for 
the  public  cannot  in  law  prescribe  for  a  profit 
&  prendre  in  alieno  solo,  nor  acquire  any  right 
adversely  to  the  owner  under  any  statute  of 
limitation ;  and  an  incorporeal  hereditament  such 
as  a  several  fishery,  which  can  only  pass  by 
deed,  cannot  be  "  abandoned."    Ibid. 

2.— Non-tidal  waters)—  There  can  be  no  publio 
right  of  fishing  in  non-tidal  waters,  even  where 
they  are  to  some  extent  M  navigable  rivers." 
Pearce  v.  Scotcher,  Law  Bep.  9  Q.B.  D.  162. 

8. — Several  fishery:  corporation:  user  by 
free  inhabitants  :  presumption  of  grant :  profit 
a  prendre  in  alieno  solo] — An  incorporated 
borough  had  enjoyed  immemorially  a  several 
oyster  fishery  in  a  navigable  tidal  river,  qualified 
by  an  usage,  also  immemorial,  for  free  inhabi- 
tants of  ancient  tenements  in  the  borough  to 
dredge  for  oysters  without  stint  from  Candlemas 


to  Easter  Eve  in  each  year.  The  corporation 
claimed  a  several  fishery  discharged  from  the 
usage  in  favour  of  the  inhabitants : — Held  (dis- 
sentients Lord  Blackburn)  —first,  that,  inasmuch 
as  the  claim  of  the  corporation  rested  on  pre- 
scriptive enjoyment,  the  whole  user  ought  to  be 
taken  into  account,  and  that  the  right  to  a 
several  fishery  could  not  be  maintained,  unless 
it  were  consistent  with  the  user  by  the  free  in- 
habitants. Secondly,  that  the  claim  of  the  free 
inhabitants  was  not  to  a  profit  a  prendre  in 
alieno  solo,  but  was  a  claim  to  which  the  law 
could  and  would  give  effect  by  presuming  a  grant 
to  the  corporation,  subject  to  a  condition  or 
charitable  trust  in  favour  of  the  free  inhabitants. 
Goodman  v.  The  Mayor  and  Free  Burgesses  of 
the  Borough  of  Saltash  (H.L.),  52  Law  J.  Bep. 
Q.B.  193 ;  Law  Bep.  7  App.  Cas.  633. 

Decision  of  the  Court  of  Appeal  (50  Law  J. 
Bep.  Q.B.  508 ;  Law  Bep.  7  QJB.  D.  106)  affirmed. 
Ibid. 

Navigable  tidal  river:  jurisdiction  of  Justices. 
See  Justice  of  this  Peace,  7. 

FISHEBY  ACTS. 

[Amendment  of  the  law  relating  to  Scottish  Sea 
Fisheries.    48  &  49  Vict.  c.  70.] 

[Fishery  Board  Scotland  Act,  1882.  45  <fe  46 
Vict.  c.  78.] 

[Provisions  for  protection  of  [fish  other  than  sal- 
mon in  fresh  waters.   See  47  &  48  Vict.  c.  11.] 

[Sea  fisheries.    47  &  48  Vict.  c.  27.] 

[Sea  Fisheries  Act,  1883.  An  international  con* 
vention  concerning  the  fisheries  in  the  North 
Sea  carried  into  effect,  and  the  laws  relating 
to  British  sea  fisheries  amended.  46  &  47 
Vict.  o.  22.] 

1. — Fishing  vritlwut  licence :  tributary :  cern 
tificate  of  secretary  of  state]— -By  certificate  of 
the  Secretary  of  State,  the  Severn  Fishery 
District  was  defined  to  be  "so  much  of  the 
river  Severn  and  of  the  rivers  V.  and  T.  and  of 
all  other  tributaries  of  the  said  river  Severn  as 
is  situate  within  the  counties  of  Gloucester, 
<&o."  The  rivers  V.  and  T.  flow  directly  into 
the  Severn.  Licences  are  required  for  fishing  in 
the  Severn  Fishery  District.  On  information 
against  the  respondents  for  fishing  without  a 
licence  in  a  brook  which  was  a  tributary  of 
a  tributary  of  the  river  T., — Held,  that  the 
Justices  were  right  in  dismissing  the  informa- 
tion, because  the  certificate  only  included  in  the 
district  direct  tributaries  of  the  Severn,  which 
this  brook  was  not.  Merricks  v.  Cadwallader, 
61  Law  J.  Bep.  M.C.  20. 

2. — Fishing  without  licence:  "  tributary  "  : 
reservoir  fed  by  stream] — A  reservoir  of  a  water 
company,  authorised  by  Parliament  to  impound 
the  waters  of  a  tributary  stream  for  the  purposes 
of  their  undertaking,  supplied  by  such  stream, 
and  discharging  its  surplus  water,  when  there  is 
any,  into  the  old  course  of  the  stream,  is  not 
itself  a  "tributary"  within  the  meaning  of  a 
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certificate  of  the  Secretary  of  State  constituting 
a  fishery  district  as  comprising  a  "  river  and  its 
tributaries  "  under  the  Salmon  Fishery  Aots,  so 
as  to  render  a  licence  necessary  for  any  person 
fishing  therein  under  section  22  of  36  &  37 
Vict.  c.  71,  the  Salmon  Fishery  Act,  1873. 
Harbottle  v.  Terry,  52  Law  J.  Rep.  M.C.  31 ; 
Law  Rep.  10  Q.B.  D.  131. 

3.— Placing  device  to  catch  fish:  ancient 
weir  constructed  with  trap]— Section  15  of  the 
Salmon  Fishery  Act,  1873  (36  <ft  37  Vict.  c.  71), 
enacts  that,  "  no  person  shall  between  the  1st  of 
January  and  the  24th  of  June  place  in  any  in- 
land water  any  device  whatsoever  to  catch  or 
obstruct  any  fish  descending  the  stream."  A 
mill  weir,  constructed  in  1838,  had  attached  to 
it  as  part  of  its  permanent  structure  a  grating, 
which,  when  the  weir  shuttles  were  raised, 
allowed  the  water  to  flow  through,  but  Btopped 
the  passage  of  the  fish  and  forced  them  into  a 
well  at  the  side  whence  they  could  not  get  out. 
The  lessee  of  the  mill  and  weir  being  grantee  of 
a  power  to  trap  eels,  on  the  2nd  of  June,  1882, 
raised  the  shuttles,  and  so  caused  several  eels 
and  other  fish  to  pass  into  the  well.  On  an  in- 
formation against  him  for  placing  a  device  to 
catch  fish  descending  the  stream,  he  was  con- 
victed : — Held,  on  case  stated  on  appeal,  that  it 
was  immaterial  whether  the  trap  was  an  old  and 
permanent  or  new  and  temporary  structure,  and 
that  aB  by  raising  the  shuttles  he  had  set  the 
trap,  he  was  properly  convicted  of  placing  a 
device  to  catch  fish  within  the  meaning  of  the 
section.  Briggs  v.  Swanwick,  52  Law  J.  Rep. 
M.O.  63  ;  Law  Rep.  10  Q3.  D.  510. 

FISHING  BOATS. 

[Amendment  of  the  Merchant  Shipping  Acts, 
1854  to  1880,  with  respect  to  fishing  vessels 
and  apprenticeship  to  the  sea  fishery  service 
and  otherwise.    46  &  47  Viot.  o.  41.] 


FIXTURES. 

Machinery :  straps  conveying  motive.power  held 
to  pass  with  realty.    See  Bill  of  Sale,  41. 

Mining  purposes :  removal  of  buildings  erected 
for.    See  Mini,  7. 

Mortgagee  entitled  to  fixtures  subsequently 
added  notwithstanding  attornment  clause. 
See  Mortgage — Attornment,  4. 

Mortgagor :  tenancy  created  by,  after  mortgage : 
right  of  tenant  to  remove  trade  fixtures.  See 
Mortgage — Fixtures,  2. 

Proviso  that  tenant  may  remove,  after  expiration 
of  term :  effect  of  disclaimer  by  trustee  in 
bankruptcy.    See  Bankruptcy — Disclaimer,  1. 


FLINTS. 

Bight  to  sell.    See  Landlord  and  Tenant—  Cus- 
tom of  Country. 


FLOOD. 

Damage  from.     See    Scotch   Law — Statutory 
Power. 

Right  to  send  water  on  neighbour's  land.    See 
Negligence,  4. 

FOG. 

Ship :  duty  of  those  in  charge  of  ship  in  foggy 
weather.    See  Ship— -Collision,  6,  22. 


FORCIBLE  ENTBY. 
See  Entrt,  1,  2. 

FOBECLOSURE. 
See  Mortgage — Foreclosure. 

FOREIGN  ACTION. 

•  _ 

See  Practice — Staying  Proceedings,  8-10. 

FOREIGN  ASSETS. 
Right  to  receive.    See  Administrator — Limited. 

FOREIGN  ATTACHMENT. 
See  Mayor's  Court,  1. 

FOREIGN  COMPANY. 
Winding-up.    See  Company— Winding-up,  38. 

FOREIGN  DIVORCE. 

When  recognised  by  English  Courts.    See  Di- 
vorce— Foreign  Divorce. 

FOREIGN  JUDGMENT. 

1. — Admiralty  jurisdiction:  judgment  "in 
personam"  :  action  "in  rem"  in  England] — 
The  Court  of  Admiralty  has  no  jurisdiction  to 
enforce  a  judgment  in  personam  obtained  in  a 
foreign  country  by  an  action  in  rem,  founded  on 
that  judgment,  in  this  country.  The  City  of 
Mecca  (App.),  50  Law  J.  Rep.  P.,  D.  &  A.  53 ; 
Law  Rep.  6  P.  D.  106. 

2. — Defendant  not  resident  in,  nor  subject 
of  the  foreign  country :  appearance  to  protect 
property  from  seizure] — It  is  no  answer  to  an 
action  upon  the  judgment  of  a  foreign  Court 
that  at  the  time  of  the  proceedings  in  the  foreign 
Court  the  defendant  was  not  resident  or  domi- 
ciled or  under  allegiance  in  the  foreign  country, 
and  appeared  in  the  foreign  Court  as  defendant 
merely  to  protect  his  property  from  seizure  in 
case  judgment  by  default  should  be  given  against 
him  in  the  foreign  Court.     Voinet  v.  Barrett, 

54  Law  J.  Rep.  Q.B.  521  [affirmed  on  appeal  on 
this  point,  but  reversed  on  the  particular  facts, 

55  Law  J.  Bep.  Q.B.  39]. 

There  is  no  difference  between  a  case  where 
the  object  of  the  defendant  in  appearing  is  to 
protect  property  actually  seized,  and  a  case  in 
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which  hia  object  is  to  protect  property  which 
may  become  liable  to  seizure.    Ibid. 

De  Cosse  Brissac  v.  Bathhone  (6  Hurl.  &  N. 
301 ;  30  Law  J.  Rep.  Exch.  238)  followed.    Ibid. 

Dictum  of  Parke,  B.,  in  The  General  Steam' 
Navigation  Company  v.  Ouillon  (11  Mee.  &  W. 
877,  at  p.  894 ;  13  Law  J.  Rep.  Exch.  168,  at  p. 
176)  dissented  from.    Ibid. 

Schibsby  v.  Westenholz  (40  Law  J.  Rep.  Q.B. 
73 ;  Law  Rep.  6  Q.B.  165)  questioned.    Ibid. 

8. — Fraud  of  plaintiff :  defence  to  action  on 
judgment] — It  is  a  good  defence  to  an  aotion 
upon  a  foreign  judgment  to  allege  that  the  judg- 
ment in  question  was  obtained  by  the  fraud  of 
the  plaintiff.  To  an  action  on  a  foreign  judg- 
ment the  defendants  pleaded  as  a  defence  that 
the  plaintiff  had  obtained  the  judgment  in  an 
action  in  which  the  defendants  were  sued  for  the 
detention  of  the  plaintiff's  goods,  and  that  both 
at  the  time  when  the  action  was  brought  and 
when  judgment  was  obtained  the  goods  were  in 
the  actual  possession  of  the  plaintiff  and  her 
husband,  and  that  the  plaintiff  fraudulently 
concealed  that  fact  from  the  foreign  Court: — 
Held,  a  good  defence.  Abouloffv.  Oppenheimer 
(App.),  52  Law  J.  Rep.  Q.B.  1 ;  Law  Rep.  10 
Q.B.  D.  295. 

FOREIGN  LAW. 

See  Conflict  of  Laws,  1,  2 ;  Divorce — Foreign ; 
DoracrL,  3,  6 ;  Jurisdiction  ;  Probate — 
Grant,  6,  8,  9. 

FOREIGN  MANUFACTURE. 
User  in  England.    See  Patent,  8. 

FOREIGN  PATENT. 
See  Patent,  15. 

FOREIGN  PROBATE. 
See  Pbobate— Grant,  6-9. 


FORFEITURE. 

Alienation,  bankruptcy,  or  insolvency,  in  case  of. 
See  Settlement,  20-22. 

Charging  order :    power  to    make :    forfeiture 
clause.    See  Practice — Charging  Order,  1. 

Deposit,  of.   See  Penalty,  3 ;  Vendor  and  Pur- 
chaser, 20,  21. 

Estate,  of,  on  breach  of  condition.    See  Will— 
Condition,  2. 

Lease,  of,  for  breach  of  covenant.  See  Landlord 
and  Tenant — Re-entry,  2. 

** Pretenced "   title:  right  of  entry  barred  by 
Statute  of  Limitations.    See  Entry,  3. 

Shares.    See  Company— Shares,  12, 13. 

FORGERY. 

Inchoate  instrument :  bill  of  exchange] — The 
prisoner  purchased  goods  upon  the  terms  that  he 
should  give  to  the  vendors  his  acceptance  for 
the  price  indorsed  by  a  solvent  third  party.  The 
vendors  sent  to  him,  for  such  acceptance  and 
indorsement,  a  document  in  the  form  of  a  bill 
of  exchange,  but  without  any  drawer's  name 
thereon.  The  prisoner  returned  this  document 
accepted  by  himself,  and  with  what  purported  to 
be  an  indorsement  by  a  solvent  third  party. 
This  indorsement  had  been  forged  by  the  pri- 
soner. No  drawer's  name  was  ever  placed  upon 
the  document : — Held,  that  the  prisoner  could 
not  be  convicted  of  feloniously  forging  or  feloni- 
ously uttering  an  indorsement  on  a  bill  of  ex- 
change, because  the  document  was  not  a  bill  of 
exchange,  as  it  bore  no  drawer's  name.  By 
Stephen,  J. — that  the  prisoner  might  have  beenx. 
convicted  of  a  forgery  at  common  law.  Beg.  v. 
Harper  (C.C.R.),  50  Law  J.  Rep.  M.C.  90;  Law 
Rep.  7  Q.B.  D.  78. 

Forged   deed:    effect  of:  purchaser  for  value 
without  notice.  See  Mortgage— Priority,  2. 


FOREIGN  SECURITY. 

[Amendment  of  Stamp  Act,  1870,  as  regards 
stamp  duty  on  foreign  security  of  any  kind  for 
payment  or  repayment  of  money  not  exceeding 
10J.    46  <fe  47  Vict.  c.  55.] 


FRANCHISE. 
Market.    See  Market,  1-3. 
Municipal.    See  Municipal  Corporation,  12, 13. 
Parliamentary.    See  Parliament,  5-17. 


FOREIGN   SHIP. 
See  Ship — Foreign  Ship. 

FOREIGN   SOVEREIGN. 

Incitement    to    murder.      See    Assault,    3 ; 
Murder,  2. 

FOREIGNER. 

Plaintiff,  not  required  to  give  security  for  oosts. 
See  Costs — Security  for,  11. 

FORESHORE. 

See  Prescription,  4. 
Digest,  1881-1885. 


FRAUD. 

[Procuring  defilement  of  woman  by  fraud.  48  &  49 

Vict.  c.  69.] 

1. — Action  for  deceit:  fraudulent  prospectus : 
misrepresentations:  ambiguity] — In  an  action 
for  deceit  the  plaintiff  must  shew,  first,  that  the 
false  statements  made  to  him  were  fraudulent ; 
secondly,  that  they  were  a  cause  inducing  him 
to  act  to  his  prejudice.  Smith  v.  Chadwick 
(ELL.),  53  Law  J.  Rep.  Chanc.  873 ;  Law  Rep. 
9  App.  Cas.  187. 

The  plaintiff  took  shares  in  a  company  formed 
to  buy  up  and  carry  on  certain  ironworks.  The 
prospectus  contained  the  following  statement : 
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— "  The  present  value  of  the  turnover  or  output 
of  the  entire  works  is  over  1,000,000/.  sterling 
per  annum."  The  works  never  had  produced  an 
actual  turnover  or  output  to  the  value  of 
1,000,0002.  in  any  year,  nor  were  they  producing 
at  that  rate  at  the  date  of  the  prospectus,  but 
the  machinery  was  capable  of  turning  out  pro- 
duce to  that  amount  per  annum.  The  plaintiff 
was  asked  in  interrogatories  how  he  understood 
the  above  statement,  and  replied  that  he  under- 
stood the  meaning  "  to  be  that  which  the  words 
obviously  conveyed."  No  questions  were  asked 
as  to  this  at  the  hearing  in  examination  or  cross- 
examination.  In  an  action  for  damages  by  the 
plaintiff  in  consequence  of  his  having  been  in- 
duced to  take  and  pay  for  shares  by  the  frau- 
dulent misrepresentation  of  the  defendants, — 
Held  (affirming  the  judgment  of  the  Court  of 
Appeal,  51  Law  J.  Rep.  Ghanc.  597  ;  Law  Rep. 
20  Ch.  D.  27),  that  the  plaintiff  was  not  entitled 
to  recover.  Held,  by  the  Earl  of  Selborne,  L.C., 
Lord  Blackburn,  and  Lord  Watson,  that  the 
statement  was  ambiguous,  and  might  refer  to  the 
output  which  the  works  were  capable  of  produc- 
ing ;  that  consequently  the  burden  lay  upon  the 
plaintiff  to  shew  that  he  understood  it  to  refer 
to  the  actual  output,  and  that  he  had  failed  to 
shew  this.  Held,  by  Lord  Bramwell,  that  the 
statement  could  only  refer  to  the  actual  output, 
and  that  the  plaintiff  had  sufficiently  shewn  that 
he  so  interpreted  it,  but  that  it  was  not  made 
out  that  the  statement  was  fraudulent  on  the 
part  of  the  defendants.    Ibid. 

2. — Fraudulent  overcharge] — A  fraudulent 
overcharge  is  an  overcharge  deliberately  made 
which  the  man  making  it  must  know  to  be  an 
overcharge.  Williamson  v.  Barbour •,  50  Law  J. 
Bep.  Ghanc.  147. 

3. — Misstatement  of  object  of  loan :  contribu- 
tory mistake  of  plaintiff] — A  misstatement  of 
the  intention  of  the  defendant  in  doing  a  par- 
ticular act  may  be  a  misstatement  of  fact,  and 
if  the  plaintiff  was  misled  by  it  an  action  of  de- 
ceit may  be  founded  on  it.  Where  a  plaintiff 
has  been  induced  both  by  his  own  mistake  and 
by  a  material  misstatement  by  the  defendant  to 
do  an  act  by  which  he  receives  injury,  the  de- 
fendant may  be  made  liable  in  an  action  for 
deceit.  Edgington  v.  FUsmaurice  (App.),  Law 
Bep.  29  Gh.  D.  459. 

Action  for  damages :  judgment  in  County  Court : 
second  action  for  subsequent  damages.  See 
Estoppel,  6. 

Agent :  fraudulent  misappropriation  by  solicitor 
entrusted  with  property  for  safe  custody.  See 
Misappropriation. 

Agent :  liability  of  principal  for  fraud  of  agent. 
See  Company — Officer,  2. 

Bankruptcy  law,  on.  See  Bankruptcy — Act  of 
Bankruptcy,  13, 14 ;  Fraudulent  Conveyance. 

Constructive :  undue  influence  by  parent  over 
child.    See  Parent  and  Child. 

Creditors,  on.    See  Fraudulent  Conveyance. 


Debt  incurred  by:  action  against  debtor  and 
trustee  in  liquidation.  See  Bankruptcy — 
Trustee,  S. 

Debt  incurred  by :  judgment  against  undis- 
charged bankrupt.  See  Bankruptcy — Undis- 
charged Bankrupt,  3. 

"  Debt  incurred  by  means  of  fraud."  See  Com- 
pany—Promoter,  2. 

Desertion :  consent  of  wife  to  residence  sepa- 
rately obtained  by  fraud,  not  equivalent  to. 
See  Divorce — Desertion,  4. 

Foreign  judgment:  fraud  of  plaintiff  a  good 
defence  to  action.    See  Foreign  Judgment,  3. 

Forged  deed :  effect  of.  See  Mortgage  — 
Priority,  2. 

Fraudulent  agreement :  repudiation  :  delay. 
See  Company — Winding-up,  49. 

Fraudulent  preference.  See  Bankruptcy— Frau- 
dulent Preference. 

Infant  when  liable  on  ground  of  fraud.  See 
Infant,  1. 

Insurance :  concealment  of  material  facts  by 
insurer.    See  Insurance,  Marine,  2. 

Limitations,  Statute  of,  when  beginning  to  run 
in  cases  of  fraud.  See  Limitations,  Statute 
of,  7. 

Misrepresentation :  contract  to  take  shares.  See 
Company — Prospectus,  1-8 ;  Shares,  7. 

Partnership  firm,  by:  proof  in  bankruptcy: 
marshalling  securities.  See  Bankruptcy— 
Proof,  8. 

Power,  on.    See  Power,  20,  21. 

Promotion  of  company.  See  Company — Pro- 
moter, 2. 

Solicitor :  fraudulent  defence  by.  See  Practice 
— Pleading,  3. 

Title  of  literary  work :  fraud  on  public.  See 
Specific  Performance,  6. 

Trade  mark,  fraudulent  user  of.  See  Trade 
Mark,  9. 

FRAUDS,  STATUTE  OF. 
Agreement  in  consideration  of  Marriage. 
Contract  or  Sale  of  Lands. 
Contract  not  to  be  performed  within  a  year. 
Pleading. 
Sale  of  Goods. 


Agreement  in  consideration  of  Marriage. 

1. — Part  performance] — A  parol  agreement 
before  marriage  that  property,  consisting  of  a 
sum  of  money  standing  to  the  credit  of  a  wife 
in  her  maiden  name  at  her  banker's,  shall  be- 
long to  the  wife  for  her  separate  use,  not  fol- 
lowed by  any  transfer  of  the  property  to  trustees, 
does  not  constitute  a  good  ante-nuptial  settle- 
ment. In  re  Whitehead ;  ex  parte  Bouth,  64 
Law  J.  Bep.  Q.B.  88. 
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The  mere  fact  that  from  the  date  of  the  mar- 
riage to  the  happening  of  his  bankruptcy,  three 
years  afterwards,  the  husband  allows  the  pro- 
perty so  to  remain  to  the  credit  of  his  wife,  and 
the  interest  to  be  paid  to  her,  does  not  amount 
to  a  part  performance  so  as  to  take  the  case  out 
of  the  operation  of  the  Statute  of  Frauds.   Ibid. 

So  held  by  Cave,  J. ;  but  held  on  appeal  that 
there  having  been  a  parol  agreement  before 
marriage  that  money  of  the  intended  wife  at  the 
bank  should  be  hers  for  her  separate  use,  fol- 
lowed by  the  wife  dealing  with  it  with  the  hus- 
band's knowledge,  and  the  husband  not  interfer- 
ing, there  was  a  gift  to  the  wife  for  her  separate 
use.  In  re  Whitehead ;  ex  parte  Routh,  54  Law 
J.  Rep.  Q.B.  240. 

Marriage,  agreement  in  consideration  of.    See 
Settlement,  10. 

Contract  or  Sale  of  Lands. 

2. — Interest  in  land :  shooting :  game'] — The 
plaintiff  agreed  to  allow  the  defendant  to  take  a 
one-fourth  share  of  a  shooting,  and  to  take  away 
one  fourth  of  the  game  killed :— Held  (affirming 
the  Queen's  Bench  Division,  reported  61  Law  J. 
Rep.  Q.B.  174),  that  this  was  a  contract  for  an 
interest  in  land,  and  required  to  be  authenticated 
by  a  memorandum  in  writing,  so  as  to  comply 
with  the  provisions  of  section  4  of  the  Statute 
of  Frauds.  Webber  v.  Lee  (App.),  51  Law  J.  Rep. 
Q.B.  485 ;  Law  Rep,  9  Q.B.  D.  315. 

8. — Memorandum :  sufficiency :  agreement  for 
lease]—  An  agreement  for  a  lease,  in  order  to 
satisfy  the  requirements  of  the  Statute  of  Frauds, 
must  contain  all  the  material  terms  of  the  lease 
to  be  granted ;  accordingly,  the  date  from  which 
the  term  is  to  commence  must  be  either  defi- 
nitely stated  in  the  agreement  or  must  be  clearly 
ascertainable  by  reasonable  inference  from  the 
language  of  the  agreement.  Marshall  v.  Berridge 
(App.),  51  Law  J.  Rep.  Chant.  329 ;  Law  Rep. 
19  Ch.  D.  233. 

The  mere  fact  that  the  agreement  bears  a  date 
does  not,  except  in  the  case  of  an  actual  present 
demise,  shew  that  the  date  of  the  agreement  is 
to  be  the  date  of  the  lease.    Ibid. 

Jaques  v.  Millar  (47  Law  J.  Rep.  Chanc.  544 ; 
Law  Rep.  6  Ch.  D.  153)  overruled.    Ibid. 

The  distinction  drawn  by  Fry,  J.,  between 
that  case  and  Blore  v.  Sutton  (3  Mer.  237)  does 
not  exist.    Ibid. 

4. — Memorandum  :  sufficiency  :  letter  and 
receipt)— k  vendor,  being  entitled  to  a  Bhare  in 
certain  leaseholds  at  Barrett's  Grove,  agreed 
verbally  on  the  22nd  of  September,  1882,  to  sell 
her  share  to  J.  S.,  and  she  signed  a  receipt  in 
the  following  terms:  ((22nd  September,  1882. 
Received  of  J.  S.  one  pound  of  my  share  in  the 
Barrett's  Grove  property  the  sum  of  two  hun- 
dred pounds."  On  the  19th  of  March,  1883, 
the  vendor  wrote  and  sent  the  following  letter 
to  J.  S. :  "  Mr.  S.  Sir,— If  the  balance  of  199Z. 
on  account  of  the  purchase  of  my  share  of  the 
property  be  not  paid  on  or  before  the  22nd  in- 
stant, I  shall  consider  the  agreement  (made 


22nd  of  September,  1882)  not  any  longer  bind- 
ing." The  purchaser  subsequently  brought  an 
action  for  specific  performance : — Held,  that  the 
receipt  and  the  letter  both  referred  to  the  verbal 
agreement,  and  that  they  together  amounted  to 
a  memorandum  of  it  in  writing  within  the 
Statute  of  Frauds,  section  4,  even  if  the  letter 
ought  not  to  be  held  to  refer  to  the  receipt. 
Held  also,  that  the  letter  did  refer  to  the  receipt 
by  the  use  of  the  word  "balance."  Studds  v. 
Watson,  54  Law  J.  Rep.  Chanc.  626  ;  Law  Rep. 
28  Ch.  D.  305. 

5. — Memorandum  :  sufficiency  :  referential 
word :  "  purchase  "  :  description  of  subject- 
matter:  "property"] — That  which  is  a  suffi- 
cient description  in  writing,  to  satisfy  section  5 
of  the  Statute  of  Frauds  with  regard  to  wills, 
will  be  a  sufficient  description  to  satisfy  section  4 
with  regard  to  contracts  for  sale  and  purohase. 
Shardlow  v.  Cotterill  (App.),  51  Law  J.  Rep. 
Chanc  353 ;  Law  Rep.  20  Ch.  D.  90. 

Per  Jessel,  M.R. — Any  two  specifio  terms  ap- 
plying to  the  subject-matter  of  the  contract 
form  a  sufficient  description.    Ibid. 

S.  bought  a  house  by  auction  at  the  Sun  Inn, 
Pinxton,  for  420Z.,  and  paid  a  deposit.  The 
auctioneer  gave  him  a  receipt,  "  Received  of  S. 
the  sum  of  212.  as  deposit  on  property  pur- 
chased at  420Z.,  at  Sun  Inn,  Pinxton,  on  the 
above  date  (29th  of  March,  1880).  Mr.  G.  Cot- 
terill, owner."  At  the  foot  of  the  conditions  of 
sale,  bearing  the  same  date,  the  auctioneer 
signed  the  memorandum,  "  The  property  duly 
sold  to  S.  and  deposit  paid  at  close  of  sale." 
The  conditions  were  headed,  "  Property  sale  at 
Sun  Inn,  Pinxton.  March  29th,  1880.  Mr.  G. 
Cotterill,  owner": — Held  (affirming  the  decision 
of  Kay,  J.,  50  Law  J.  Rep.  Chanc.  613 ;  Law 
Rep.  18  Ch.  D.  280),  that  having  regard  to  the 
word  "  purchased  "  in  the  receipt  and  the  pro- 
duction of  the  conditions  of  sale  with  the  me- 
morandum at  the  foot  of  them,  there  was  a 
sufficient  connection  enabling  the  two  docu- 
ments to  be  read  together,  and  (reversing  the 
same  decision)  that  there  was  a  sufficient  de- 
scription of  the  property  to  satisfy  the  Statute  of 
Frauds  and  to  permit  the  parcels  to  be  shewn 
by  parol  evidence.    Ibid. 

Semble  (per  Jessel,  M.R.),  the  receipt  alone, 
without  the  conditions  of  sale  and  memoran- 
dum, contained  a  sufficient  description  of  the 
property.    Ibid. 

The  case  being  sent  down  for  further  trial, 
the  respondent  was  ordered  to  pay  the  costs  of 
appeal,  but  not  the  costs  of  the  former  trial. 
Ibid. 

6. — Part  performance :  parol  agreement  to 
devise  interest  in  land] — The  plaintiff  agreed  to 
purchase  a  farm  belonging  to  his  brother  J.  H.f 
upon  the  representation  that  it  was  worth  2,0001. 
and  that  the  rental  was  70/.  a  year ;  but  having 
subsequently  discovered  that  the  rental  was  only 
451.,  and  that  the  farm  was  not  worth  2,000/., 
he  insisted  upon  repudiating  the  contract.  J.  H. 
thereupon  verbally  promised  that  if  the  plaintiff 
would  complete  the  purchase,  he  would  devise 
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to  the  plaintiff  and  his  son  certain  other  lands 
which  belonged  to  him,  and  would  also  consent 
that  the  purchase-money  should  be  reduced  to 
1,8002.  The  plaintiff  alleged  that  he  completed 
the  purchase  relying  upon  that  verbal  promise. 
J.  H.  made  a  will  in  favour  of  the  plaintiff  and 
his  son  as  agreed,  but  revoked  it  by  a  subsequent 
will.  In  an  action  against  the  estate  of  J.  H., 
to  recover  damages  for  breach  of  the  alleged 
verbal  agreement,— Held,  that  the  part  perform- 
ance relied  on  by  the  plaintiff— namely,  the 
completion  of  the  purchase — being  referable  not 
to  any  agreement  to  refrain  from  repudiating 
the  previous  contract  of  purchase,  but  to  that 
previous  contract  itself,  did  not  constitute  suoh 
a  part  performance  of  the  alleged  verbal  agree- 
ment as  to  exclude  the  operation  of  the  Statute 
of  Frauds.  Humplvreys  v.  Green  (App.),  52  Law 
J.  Rep.  Q.B.  140 ;  Law  Rep.  10  Q.B.  D.  148. 

a  7. — The  appellant  was  induced  to  serve  A.  as 
his  housekeeper  for  many  years,  and  to  give  up 
other  prospects  of  advancement  in  life,  by  a  ver- 
bal promise  made  by  A.  to  leave  her  a  farm  for 
her  life.  A.  signed  a  will,  leaving  the  farm  in 
accordance  with  his  promise ;  but  the  will  was 
not  duly  witnessed: — Held,  that,  assuming  a 
contract  in  fact  between  A.  and  the  appellant, 
there  was  no  part  performance  unequivocally 
referable  to  a  contract,  so  as  to  exclude  the 
operation  of  the  Statute  of  Frauds ;  and  that  the 
appellant  could  not  recover  the  farm  from  A.'s 
heir.  Maddison  v.  Alder  son  (H.L.),  52  Law  J. 
Rep.  Q.B.  737 ;  Law  Rep.  7  App.  Cas.  467. 

Loffus  v.  Maw  (3  Giff.  592 ;  32  Law  J.  Rep. 
Chanc.  49)  disapproved.    Ibid. 

Parker  v.  Smith  (1  Coll.  608)  questioned.    Ibid. 

Decision  of  the  Court  of  Appeal  (50  Law  J. 
Rep.  Q.B.  466 ;  Law  Rep.  7  Q.B.  D.  174)  affirmed. 
Ibid. 

Contract  not  to  be  performed  within  a  year. 

8. — Agreement  to  abandon  proceedings] — An 
agreement  to  abandon  threatened  proceedings 
which  might  otherwise  be  brought  at  any  time 
within  six  years  is,  if  followed  in  fact  by  an 
abstention  from  proceedings,  a  contract  which  is 
performed  by  one  of  the  parties  within  one  year, 
and  consequently  is  not  suoh  a  contract  as  is 
required  by  section  4  of  the  Statute  of  Frauds  to 
be  in  writing.  Miles  v.  The  New  Zealand  Alford 
Estate  Company  (LimX  54  Law  J.  Rep.  Chanc. 
1035. 

9.— Contract  of  service:  implied  contract: 
part  performance]-— A  contract  to  serve  for  one 
year,  the  service  to  commence  on  the  second  day 
after  that  on  which  the  contract  is  made,  is 
a  contract  not  to  be  performed  within  a  year 
within  the  meaning  of  the  Statute  of  Frauds, 
s.  4.  Britain  v.  Bossiter  (App.),  Law  Rep.  11 
Q.B.D.  123. 

Cawthorne  v.  Cordrey  (13  Com.  B.  Rep.  N.S.  406 ; 
32  Law  J.  Rep.  C.P.  152)  distinguished.    Ibid. 

A  contract  which  is  not  enforceable  by  reason 
of  the  provisions  of  the  Statute  of  Frauds,  s.  4, 
nevertheless  is  an  existing  contract  and  is  not 


void  altogether,  and  a  fresh  contract  cannot  be 
implied  from  acts  done  in  pursuance  of  it.    Ibid. 

The  doctrine  as  to  part  performance,  whereby 
a  contract  not  enforceable  by  an  action  at  law, 
owing  to  the  provisions  of  the  Statute  of  Frauds, 
b.  4,  was  rendered  enforceable  in  equity,  was 
confined'  to  suits  as  to  the  sale  of  interests  in 
land,  and  its  operation  has  not  been  extended 
by  the  provisions  of  the  Supreme  Court  of 
Judicature  Act,  1873.    Ibid. 

10. — Memorandum :  sufficiency :  parol  iden- 
tification of  "  arrangement "  with  agreement  in 
writing] — In  an  action  for  breach  of  an  agreement 
for  the  hire,  at  a  monthly  payment,  of  a  carriage 
of  the  plaintiff  for  more  than  a  year  from  the 
agreement,  in  which  the  Statute  of  Frauds,  s.  4, 
was  relied  on  as  a  defence,  it  appeared  that  an 
agreement,  such  as  the  one  sued  on,  was  made, 
the  terms  of  which  were  contained  in  a  memo- 
randum signed  by  the  plaintiff  but  not  by  the 
defendant ;  that  in  a  letter  to  the  plaintiff,  signed 
by  the  defendant,  the  defendant  referred  to  "  our 
arrangement  for  the  hire  of  your  carriage,"  and 
to  "my  monthly  payment,"  and  that  the  only 
arrangement  which  he  could  mean  was  the  agree- 
ment contained  in  the  memorandum  signed  by 
the  plaintiff: — Held,  that  there  was  a  sufficient 
memorandum  in  writing  signed  by  the  defendant. 
Cave  v.  Hastings,  50  Law  J.  Rep.  Q.B.  575; 
Law  Rep.  7  Q.B.  D.  125. 

Debt  not  enforceable  under  statute:  executor 
paying,  commits  devastavit.  See  Executor,  13. 

Memorandum  in  Writing. 
Sufficiency  of.    See  supra,  3-5. 

Fart  Performance. 
See  supra,  Nos.  1,  7,  9. 

Pleading. 

11.— Section  4  of  the  Statute  of  Frauds  does 
not  require  that  an  agreement  which  is  set  up 
as  a  defence  to  an  action  should  be  in  writing. 
Miles  v.  The  New  Zealand  Alford  Estate  Com- 
pany  (Lim.),  54  Law  J.  Rep.  Chanc.  1035. 

12. — The  defence  of  the  Statute  of  Frauds 
cannot  be  raised  by  demurrer.  Futcher  v. 
Futcher,  50  Law  J.  Rep.  Chanc.  735. 

Sale  of  Goods. 

18. — Receipt  and  acceptance] — The  plaintiff 
sold  to  the  defendant  by  sample  certain  wheat, 
which  was  put  into  a  barge  and  sent  to  the  de- 
fendant's mill,  where  it  arrived  in  the  evening, 
and  on  the  following  morning  was,  by  order  of 
the  defendant's  foreman,  taken  into  the  mill 
and  there  examined  with  the  sample.  The  de- 
fendant then  rejected  it  as  not  being  equal  to 
sample.  The  wheat  was  put  back  into  the  barge 
and  remained  there  for  some  weeks,  when  it  was 
sold  by  order  of  the  Court.  It  was  not  the  cus- 
tom at  the  defendant's  mill  to  examine  wheat 
whilst  it  was  in  the  barges.    In  an  action  by  the 
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plaintiff  to  recover  damages  from  the  defendant 
for  not  accepting  the  wheat,  the  jury  found  that 
it  was  equal  to  sample  and  that  the  plaintiff  had 
acted  reasonably; — Held,  that  there  was  evidence 
for  the  jury  of  acceptance  of  the  wheat  sufficient 
to  satisfy  section  17  of  the  Statute  of  Frauds. 
Page  v.  Morgan  (App.),  54  Law  J.  Rep.  Q.B.  434 ; 
Law  Rep.  15  Q.B.  D.  228. 

Kibble  v.  Oough  (38  Law  Times,  N.S.  206) 
approved  and  followed.    Ibid. 

Trust  of  lands:  memorandum  by  husband  re- 
nouncing marital  right,  but  not  signed  by  wife. 
See  Husband  and  Wife,  55. 

FRAUDULENT  APPOINTMENT. 
See  Pobtion,  1. 

FRAUDULENT  CONVEYANCE. 

1. — Intent  to  defeat  or  delay  creditors] — A.,  an 
old  bedridden  woman,  conveyed  her  farm,  and 
assigned  the  farm  stock  and  household  goods  for 
the  benefit  of  her  two  daughters,  who  covenanted 
to  pay  the  farming  debts,  and  to  provide  a  home, 
with  food,  clothes,  and  medicine,  for  their 
mother.  The  donor  had  no  other  property,  but 
there  were  other  debts  besides  the  farming  debts : 
— Held  (affirming  the  decision  of  Fry,  J.,  51 
Law  J.  Rep.  Chanc.  154),  that  the  transaction 
was,  upon  the  face  of  it,  a  bona  fide  one ;  that 
there  was  no  evidence  of  any  intention  to  defeat 
creditors;  and,  therefore,  that  the  transaction 
could  not  be  upset.  Golden  v.  Gillam  (App.), 
51  Law  J.  Rep.  Chanc.  503  ;  Law  Rep.  20  Ch.  D. 
389. 

2.— In  1877  R.  R.  made  a  voluntary  settle- 
ment of  leasehold  property  worth  about  2002. 
a  year,  held  by  him  at  a  rent  of  32. 10s.,  his  only 
other  property  being  some  furniture  worth  2001. 
and  a  debt  of  1,500/.  due  to  him  from  his  son 
R.  H.  R.  His  only  liability  was  that  incurred 
under  a  guarantee  which  he  had  previously 
given  to  the  W.  Bank  to  secure  R.  H.  R.'s  account 
to  the  extent  of  1,0002.  At  the  date  of  the  settle- 
ment R.  H.  R.'s  account  was  overdrawn  to  the 
amount  of  1,5152.  In  1880  R.  H.  R.  filed  a  liqui- 
dation petition,  and  paid  a  dividend  of  3s.  in  the 
pound,  his  debt  to  the  bank  being  1,3372.  On 
the  death  of  R.  R.  the  bank  endeavoured  to  set 
aside  the  settlement: — Held  (reversing  the  de- 
cision of  Bacon,  V.C.),  that,  under  the  circum- 
stances, the  settlor  ought  to  have  treated  his 
liability  under  the  guarantee  as  being  an  actual 
debt  of  1,0002. ;  that  he  ought  not  to  have  treated 
the  1,5002.  due  from  his  son  as  assets  available 
for  the  payment  of  such  debt ;  that  the  effect  of 
the  settlement,  therefore,  was  to  leave  the  settlor 
with  assets  insufficient  to  discharge  his  existing 
liabilities  ;  and  that  the  settlement  was  therefore 
invalid  as  tending  to  defeat  or  delay  his  creditors. 
In  re  Ridler;  Ridler  v.  Ridler  (App.),  52  Law 
J.  Rep.  Chanc  343  ;  Law  Rep.  22  Ch.  D.  74. 

The  doctrine  of  Price  v.  Jenkins  (46  Law  J. 
Rep.  Chanc.  805  ;  Law  Rep.  5  Ch.  D.  619)  does 
not  apply  to  cases  under  13  Eliz.  o.  5.    Ibid. 


8.—  Where  a  man  in  difficulties  executes  a 
deed  which  has  the  effect  of  withdrawing,  and 
is  intended  to  withdraw,  all  his  property  from 
the  legal  process  which  his  creditors  are  entitled 
to  enforce  against  him,  and  bankruptcy  ensues, 
such  deed  is,  under  the  bankruptcy  law,  fraudu- 
lent and  void,  although,  in  the  opinion  of  those 
engaged  in  the  transaction,  the  arrangement 
carried  out  by  the  deed  was  best  calculated  to 
benefit  the  creditors.  In  re  Sinclair ;  ex  parte 
Chaplin  (App.),  53  Law  J.  Rep.  Chanc.  732 ;  Law 
Rep.  26  Ch.  D.  319. 

S.,  a  retail  trader,  being  in  difficulties,  by 
deeds  dated  July,  1882,  assigned  to  C,  wholesale 
manufacturers,  to  whom  he  was  indebted,  all 
his  stock-in-trade,  effects,  Ac,  together  with  the 
premises  on  which  the  business  was  carried  on — 
such  assignment  comprising  substantially  the 
whole  of  his  property ;  and  by  an  agreement  of 
the  same  date  S.  agreed  to  carry  on  the  business 
in  his  own  name  as  servant  of  C,  and  he  con- 
tinued to  carry  it  on  as  the  apparent  owner, 
although  really  acting  under  the  directions  of  C, 
until  March,  1883,  when  he  was  adjudicated 
a  bankrupt.  The  assignment  was  expressed  to 
be  made  in  consideration  of  a  debt  of  3,2712. 
then  due  from  S.  to  C,  which  C.  thereby  released. 
There  was  a  cotemporaneous  verbal  agreement 
between  S.  and  C.  that  C.  should  undertake  the 
payment  of  S.'s  other  creditors,  but  whether  all 
or  only  his  trade  creditors  did  not  appear.  At 
the  date  of  the  assignment  the  only  debt  due 
from  S.  to  C.  was  1,3702.,  but  all  S.'s  debts,  so 
far  as  they  could  be  ascertained,  amounted  to 
3,2712.  C,  either  immediately  before  or  after 
the  execution  of  the  assignment,  paid  out  some 
executions  for  S.,  and  also  some  arrears  of  rent 
due  from  him  to  his  landlord,  and  subsequently 
made  advances  and  supplied  goods  for  the  pur- 
poses of  the  business.  C,  however,  notwith- 
standing the  verbal  agreement,  did  not  pay  or 
give  any  security  to  a  creditor  of  S.  who  was 
pressing  him,  but  induced  S.  himself  to  give 
a  promissory  note  in  his  own  name  for  his  debt : 
— Held  (per  Curiam),  affirming  the  decision  of 
Pepys,  Registrar,  that  the  deeds  of  assignment 
were  fraudulent  and  void  as  against  the  trustee 
in  bankruptcy  of  S.    Ibid. 

Cotton,  L.J.,  and  Bowen,  L.J.,  independently 
of  the  question  whether  it  was  void  under  the 
statute  of  Elizabeth,  which  they  abstained  from 
deciding,  held  that  it  was  void  under  the  Bank- 
ruptcy Act,  the  effect  of  the  assignment  being  to 
withdraw  all  the  property  of  S.  from  that  legal 
process  which  his  creditors  could  have  enforced, 
and  the  only  equivalent  besides  the  release  of 
his  debt  to  C.  being  a  verbal  agreement  which 
was  concealed  from  his  creditors,  and  which 
they  could  not  have  enforced.    Ibid. 

Fry,  L.J.,  considered  that  the  deed  was  clearly 
void  under  the  statute  of  Elizabeth.    Ibid. 

4.— Setting  aside  :  delay]— A  creditor  brought 
an  action  to  Bet  aside  a  conveyance  as  fraudu- 
lent under  13  Eliz.  c.  5,  ten  years  after  the  exe- 
cution of  the  deed:— Held,  upon  the  facts,  that 
the  deed  was  fraudulent  under  the  statute,  and 


246 


FRAUDULENT  CONVEYANCE-FRIENDLY  SOCIETY. 


that  tbe  creditor,  having  a  legal  right  which  was 
not  barred  by  the  Statute  of  Limitations,  was 
entitled  to  have  the  deed  set  aside,  notwithstand- 
ing the  lapse  of  ten  years  from  its  execution. 
In  re  Maddever ;  The  Three  Towns  Banking 
Company  v.  Maddever  (App.),  53  Law  J.  Rep. 
Chano.  998 ;  Law  Rep.  27  Ch.  D.  523. 

Decision  of  North,  J.  (52  Law  J.  Rep.  Chano. 
733),  affirmed.    Ibid. 

Jurisdiction  of  Court  of  Bankruptcy  to  set  aside 
deed :  discretionary  exercise  of.  See  Bank- 
ruptcy—Jurisdiction,  2. 

FRAUDULENT  DEBTOR. 

1. — Evidence :  notice  in  the  "  London  Ga- 
zette "] — A  petition  in  bankruptcy  was  presented 
against  the  prisoner  in  the  County  Court,  and 
an  order  made  that  the  publication  of  a  notice 
of  the  petition  in  the  London  Gazette  should  be 
deemed  service  of  the  petition  on  the  prisoner. 
The  prisoner  was  adjudicated  bankrupt  in  his 
absence,  and  was  subsequently  indicted  under 
section  11  of  the  Fraudulent  Debtors  Act,  1869. 
At  the  trial  there  was  produced  the  file  of  bank- 
ruptcy proceedings  under  the  seal  of  the  County 
Court ;  and  on  such  file  was  an  entire  page  of  a 
printed  document,  headed  London  Gazette,  in 
which  an  advertisement  occurred  addressed  to 
the  prisoner,  giving  him  notice  of  the  petition  : 
— Held,  that  this  cutting  from  the  London 
Gazette  was  not  properly  receivable  as  evidence 
of  the  publication  of  the  notice  in  the  London 
Gazette.  Reg.  v.  Lowe  (C.C.R.),  52  Law  J.  Rep. 
M.C.  122. 

2. — Evidence :  removing  property  with  intent 
to  defraud] — A.,  B.,  and  C.  were  convicted  under 
section  13,  sub-section  3,  of  32  &  33  Vict.  c.  62, 
of  having,  with  intent  to  defraud  the  creditors  of 
A.,  removed  the  property  of  A.  since  the  date 
of  an  unsatisfied  judgment  against  A.  The  evi- 
dence was  that  on  the  next  night  after  a  judg- 
ment, which  was  still  unsatisfied,  had  been 
obtained  against  A.,  the  property  of  A.  was  re- 
moved from  his  house  by  A.,  B.,  and  C,  in  order 
to  defeat  the  creditor  who  had  obtained  the 
judgment  and  to  prevent  him  from  levying 
thereon  to  satisfy  the  judgment.  There  was  no 
evidence  that  A.  had  any  other  creditors,  or  that 
there  was  any  intention  to  defeat  the  claims  of 
any  creditors  of  A.  other  than  this  particular 
creditor.  No  petition  in  bankruptcy  had  been 
presented  against  A.,  nor  had  any  proceedings 
been  taken  to  have  his  affairs  liquidated  by 
arrangement :  —  Held,  by  Lord  Coleridge,  C.J., 
Denman,  J.,  Stephen,  J.,  Mathew,  J.,  and  Cave, 
J.,  that  the  absence  of  proceedings  in  bank- 
ruptcy or  for  liquidation  was  not  material,  that 
the  provisions  in  question  of  the  above  statute 
applied  to  all  persons,  but  that  the  conviction 
must  nevertheless  be  quashed,  inasmuch  as  an 
intent  to  defraud  creditors  was  charged  but  was 
not  proved.  Reg.  v.  Rowlands,  Law  Rep.  8  Q.B. 
D.  530. 

FRAUDULENT  PREFERENCE. 
See  Bankruptcy— Fraudulent  Preference* 


FREEHOLDERS. 

[Extension  to  freeholders  of  41  &  42  Vict.  c.  26, 
s.  7,  as  to  period  of  qualification  for  Parlia- 
mentary voters.    48  &  49  Vict.  c.  15.  s.  12.] 

FREEMEN. 

[Provisions  as  to  registration  of  DividedBoroughs. 
48  &  49  Vict.  c.  23,  s.  14.] 

FREEMEN  OF  BOROUGH. 
See  Municipal  Corporation,  19. 

FREIGHT. 

Carriage  of  goods :  liability  of  consignor :  con- 
signment note.    See  Carrier,  8. 

Shipping  law.  See  Insurance,  Marine,  7-10; 
Ship — Freight. 

FRIENDLY  SOCIETY. 

[Friendly  Societies  (Quinquennial  Returns)  Act, 
1882.  Repeal  of  38  &  39  Vict.  c.  60,  s.  14,  so 
far  as  relates  to  the  quinquennial  return.  45 
<fc  46  Vict.  c.  35.] 

[Provident  Nominations  and  Small  Intestacies 
Act,  1883.  Extension  of  the  power  of  nomina- 
tion in  friendly  and  industrial,  <fec.,  societies, 
and  further  provision  made  for  cases  of  in- 
testacy in  respect  of  personal  property  of 
small  amount.    46  &  47  Vict.  c.  47.] 

[Friendly  society :  interpretation  of  section  22 
of  the  Friendly  Societies  Act,  1875,  as  to  dis- 
putes between  societies  and  their  registered 
branches.    48  &  49  Vict.  c.  27.] 

1. — Loan  on  personal  security :  statutory  pro- 
hibition] — The  trustees  of  a  friendly  society  are, 
by  the  Act  of  1875,  empowered  with  certain 
consents  to  lend  the  funds  of  their  society  on 
certain  securities  "  not  being  personal  seourity  "  : 
— Held  (reversing  Fry,  J.),  that  such  words  did 
not  constitute  a  statutory  prohibition,  and  that 
when  money  had  been  lent  by  the  trustees  on 
personal  security  a  claim  could  be  enforced 
against  the  borrower  in  respect  of  such  loan. 
In  re  Coltman ;  Coltman  v.  Coltman  (App.),  51 
Law  J.  Rep.  Chanc.  3  ;  Law  Rep.  19  Ch.  D.  64. 

Semble  {per  the  Master  of  the  Rolls),  that 
even  if  there  had  been  an  express  statutory  pro- 
hibition, the  result  would  be  the  same.    Ibid. 

2. — Preferential  debt:  bankruptcy  of  trea- 
surer]— Under  the  Friendly  Societies  Act,  1875, 
s.  15,  sub-s.  7,  the  trustees  of  the  society  are 
entitled  to  a  preferential  payment  out  of  the 
estate  of  a  bankrupt  treasurer  in  respect  of 
money  received  by  him  by  virtue  of  his  office, 
notwithstanding  the  fact  that  the  debtor's  assets 
consist  only  of  stock-in-trade,  furniture,  and 
other  property  which  cannot  be  considered  as 
specifically  belonging  to  the  society.  In  re 
Atkins ;  ex  parte  Edmonds,  51  Law  J.  Rep. 
Chanc.  406. 

Benefit  building  society.  See  Building  Society. 
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Benevolent  fund :  interest  of  subscriber,  held  not 
to  pass  by  his  will.  See  Customs'  Annuity 
and  Benevolent  Fund. 

Injunction  to  restrain  circulation  of  untrue 
statements  as  to  Bociety.    See  Libel,  4. 

FRUIT  PICKERS. 

[Section  214  of  the  Public  Health  Act,  1875, 
extended,  and  local  authorities  empowered  to 
make  by-laws  for  securing  the  decent  lodging 
and  accommodation  of  persons  engaged  in  the 
picking  of  fruit  and  vegetables.  45  &  46  Yict. 
c.23.] 

FUGITIVE  OFFENDERS. 

[Amendment  of  the  law  relating  to  fugitive 
offenders  in  her  Majesty's  dominions.  44  & 
45  Yict.  c.  69.  Provisions  as  to  apprehension 
and  return  of  fugitives,  ss.  2-11.  Provisions 
as  to  backing  of  warrants,  ss.  12-19.  Trial 
<&c.  of  offences,  ss.  20-25.  Warrants  and  es- 
cape of  prisoners,  ss.  26-28.  Evidence,  s.  29. 
Jurisdiction  of  magistrates  &c,  s.  30.  Ap- 
plication of  Act,  ss.  83-38.  Act  to  oome  into 
operation  1st  January,  1882.] 

FUND  IN  COURT. 
See  Practice — Payment  out  of  Court. 

FURNITURE. 

Custom  of  hiring.  See  Bankruptcy — Order  and 
Disposition,  7-9. 

FUTURE  RIGHTS. 
Declaration  of.    See  Practice — Appeal,  40. 

FUTURITY. 
Words  of.    See  Will— Estate  or  Interest,  7. 

GAME. 

[Game  licences  for  short  periods  to  be  granted, 
46  Yict.  c.  10,  s.  5.  Alteration  of  date  of  ex- 
piration of  gun  licences,  s.  6.] 

Prevention  of  poaching :  search  by  constable  in 
highway  :  seizure] — A  police  constable  saw  the 
appellant  in  a  highway  with  some  rabbits  slung 
over  his  back.  The  appellant  left  the  highway 
and  ran  across  a  meadow  followed  by  the  police 
constable,  and  on  being  overtaken,  at  a  distance 
from  the  highway,  he  threw  the  rabbits  on  the 
ground,  and  they  were  then  and  there  taken 
possession  of  by  the  police  constable.  On  appeal 
against  a  conviction  under  25  A  26  Yict.  c.  114, 
s.  2, — Held,  that  the  conviction  was  right. 
Lloyd  v.  Lloyd,  Law  Rep.  14  Q.B.  D.  725. 

Turner  v.  Morgan  (Law  Rep.  10  C.  P.  587) 
commented  on.    Ibid. 

Nuisance:  overstocking  land  with  game.  See 
Nuisance,  5. 


GAMING. 

1. — Advertisement] — The  publication  of  an 
advertisement  that  any  person  will  give  infor- 
mation for  the  purpose  of  a  bet,  to  be  penal 
under  the  Act  of  1874  amending  the  Betting 
Houses  Act,  1853,  must  be  in  respect  of  a  bet 
made  in  a  manner  which  is  penal  under  the 
Betting  Houses  Act,  1853.  Cox  v.  Andrews,,  53 
Law  J.  Rep.  M.C.  34 ;  Law  Rep.  12  QJB.  D.  126. 
2. — Bicycle  grounds  :  betting  :  manager  of 
grounds]  — Bicycle  races,  at  which  20,000  spec- 
tators were  present,  took  place  at  bicycle  grounds 
of  which  the  appellant  was  manager.  Placards 
with  the  words  "No  betting  allowed"  were  posted 
in  the  grounds,  and  twelve  police  constables 
were  employed  there  by  the  appellant,  but  some 
betting  took  place  about  twenty  yards  from  the 
winning  post,  where  he  stood  acting  as  judge  of 
the  races.  He  was  aware  that  betting  would 
and  did  take  place,  but  could  not  have  wholly 
prevented  it,  although  he  might  have  repressed 
it  to  a  certain  extent  with  the  aid  of  the  con- 
stables:— Held,  that  as  the  business  of  the 
grounds  was  not  illegal  betting  within  16  <fe  17 
Yict.  c.  119,  s.  1,  he  was  not  liable  to  conviction 
under  section  8  as  a  "  person  having  the  care  or 
management  of  or  in  any  manner  assisting  in 
or  conducting  the  business  of  any ....  place 
opened,  kept,  or  used  for  the  purposes  aforesaid." 
The  Queen  v.  Cook,  Law  Rep.  13  Q.B.  D.  377. 

3. — Common  gaming-house:  unlawful  gam* 
ing] — Upon  an  information  for  the  offence  of 
unlawful  gaming  laid  under  section  4  of  17  &  18 
Yict.  c.  38,  Jenks,  the  proprietor  of  the  Park 
Club  and  occupier  of  the  club  premises,  was 
convicted  of  the  offence  as  "  a  person  who  kept 
and  used  the  house  for  the  purpose  of  unlawful 
gaming  " ;  four  of  the  committee  were  convicted 
of  the  offence  as  "  persons  who  had  the  manage- 
ment of  and  assisted  in  conducting  the  business 
of  the  house  " ;  and  three  members  of  the  club 
were  convicted  of  the  offence  as  persons  who  by 
playing  "  assisted  in  conducting  the  business  of 
the  house."  Jenks  v.  Turpin,  53  Law  J.  Rep. 
M.C.  161 ;  Law  Rep.  13  Q.B.  D.  505. 

The  game  of  baccarat  was  played  nightly  at 
the  club.  About  twelve  persons  played  at  a  time 
at  a  special  table  provided  for  the  purpose. 
One  of  the  players  kept  the  bank  and  played 
against  all  the  others  who  sat  round  the  table. 
Three  packs  of  cards  were  used  for  the  deal, 
two  cards  were  dealt  to  each  player,  the  banker 
included.  The  objeot  of  the  game  was  to  get 
nine  in  pips,  or  as  near  thereto  as  possible. 
After  the  cards  had  been  dealt,  the  players  before 
looking  at  their  cards  made  stakes  within  the 
bank  limit.  The  banker  then  looked  at  his 
cards,  and  declared  whether  he  would  give  the 
players  the  option  of  drawing  a  fresh  card,  and 
each  of  the  players  in  turn  then  elected  to  draw 
or  stand.  If  the  banker  had  nine,  and  none  of 
the  others  had,  he  swept  the  board.  If  he  had 
not  nine,  but  a  less  number,  he  won  from  all 
who  were  further  from  nine,  and  paid  to  all  who 
were  nearer  to  nine  than  he  was.    Play  com- 
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menced  every  afternoon  at  4.30,  and,  with  the 
exception  of  three  hours'  intermission,  was  con- 
tinued until  8,  and  at  times  until  8,  the  next 
morning.  The  banks  ranged  from  25  J.  to  1,0002., 
and  there  was  a  fresh  bank  about  every  twenty 
minutes.  Upon  each  of  these  banks  Jenks  re- 
ceived one  per  cent.  He  also  received  5a.  from 
each  player  up  till  2  a.m.  After  that  hour  he 
received  5s.  per  hour  from  each  player  up  till 
5  a.m.,  and  after  that  11.  per  hour  from  each 
player.  He  also  cashed  cheques  for  the  players, 
charging  one  per  cent,  for  bo  doing.  The  com- 
mittee had  the  control  of  the  internal  manage- 
ment of  the  club.  The  members  were  elected 
by  the  committee,  and  paid  an  entrance  fee  of 
ten  guineas  and  an  annual  subscription  of  six 
guineas.  None  but  members  were  admitted  to 
the  card  room : — Held,  that  the  offence  of  "  un- 
lawful gaming  "  consists  in  gaming — that  is, 
playing  a  game  of  chance  for  money — at  a 
common  gaming-house ;  that  the  Park  Club 
was  a  common  gaming-house,  and  that  the 
playing  therein  of  baccarat  was  "unlawful 
gaming  "  within  section  4  of  17  &  18  Yiot.  o.  38. 
Ibid. 

Held  also,  that  Jenks  and  the  four  members 
of  the  committee  were  properly  convicted,  but 
that  the  players  were  wrongfully  convicted  of 
the  charge  preferred  against  them  under  the 
statute.    Ibid. 

4. — Contract:  agent  employed  to  bet  in  his 
own  name :  repudiation  of  bet :  implied  contract 
to  indemnify] — The  plaintiff,  a  turf  commission 
agent,  was  employed  by  the  defendant  to  make 
bets  for  him  in  the  plaintiff's  own  name.  After 
the  plaintiff  had  so  made  some  bets,  but  before 
he  had  paid  those  which  were  lost,  the  defen- 
dant repudiated  the  bets.  On  the  settling  day 
the  plaintiff,  who  was  a  member  of  Tattersall's, 
paid  the  bets,  as,  if  he  had  been  a  defaulter,  he 
would  have  been  subject  to  certain  disqualifica- 
tions in  connection  with  racing  matters,  and  he 
then  sued  the  defendant  for  the  amount  so  paid : 
— Held  (affirming  the  decision  of  Hawkins,  J., 
52  Law  J.  Rep.  Q.B.  214  ;  Law  Rep.  10  QJB.  D. 
100),  by  Bowen,  L.J.,  and  Fry,  L.J.  (Brett,  MJt., 
dissentiente),  that  he  was  entitled  to  recover  the 
amount  so  paid.  Read  v.  Anderson  (App.),  53 
Law  J.  Bep.  Q.B.  532  ;  Law  Bep.  13Q.B.  D.  779. 

5. — Contract :  agent  employed  to  make  bets  : 
right  of  principal  to  recover  money  so  received  by 
agent] — The  plaintiff  employed  the  defendant  to 
make  bets  for  him  upon  commission.  The  de- 
fendant having  done  so  received  from  the  losers 
money  in  respect  of  bets  so  made  which  were 
won  by  him.  The  plaintiff  claimed  this  money 
from  the  defendant,  but  the  defendant  refused  to 
pay  it  on  the  ground  that  it  was  money  won 
upon  a  wager,  and  therefore  that  the  plaintiff 
could  not  recover,  in  consequence  of  the  pro- 
visions of  8  &  9  Vict.  c.  109,  s.  18 :— Held,  that 
the  plaintiff  was  entitled  to  recover;  that  the 
defendant  had  received  the  money  for  the  use  of 
the  plaintiff ;  that  the  provisions  of  8  <fe  9  Vict, 
c.  109,  s.  18  only  apply  to  the  original  contract 
between  the  two  persons  who  make  a  bet,  and 


that  they  do  not  make  void  a  contract  such  ad 
that  which  the  plaintiff  had  made  with  the 
defendant.  Bridger  v.  Savage  (App.),  54  Law 
J.  Bep.  Q.B.  464  ;  Law  Bep.  15  Q.B.  D.  363. 

Beeston  v.  Beeston  (45  Law  J.  Bep.  Exch.  230) 
approved.    Ibid. 

Beyer  v.  Adams  (26  Law  J.  Bep.  Chanc.  841) 
overruled.    Ibid. 

6. — Lottery] — The  appellant,  in  a  tent  erected 
for  the  purpose,  sold,  for  half-a-crown  each, 
packets  containing  a  pound  of  tea  and  a  coupon 
for  something  of  uncertain  value.  The  tea  was 
admitted  to  be  worth  the  money  paid :— Held, 
that  the  transaction  constituted  a  lottery  within 
the  meaning  of  42  Geo.  3,  c.  119,  s.  2.  Taylor 
v.  Smetten,  52  Law  J.  Bep.  M.C.  101 ;  Law  Bep. 
11  QJB.  D.  207. 

7.— Open  place  to  which  the  public  have 
access :  railway]  —  Under  the  Vagrant  Act 
Amendment  Act,  1873,  the  respondent  was 
charged  with  gaming  in  an  "  open  place  to  which 
the  public  were  permitted  to  have  access."  The 
gaming  complained  of  occurred  in  a  railway 
carriage  in  transit  upon  a  railway :— Held,  that 
the  place  where  the  gaming  occurred  was  within 
the  Act.  Langrish  v.  Archer,  52  Law  J.  Bep. 
M.C.  47  ;  Law  Bep.  10  Q.B.  D.  44. 

8.—"  Place  "  :  "  house,  office,  room,  or  other 
place  "  :  movable  box  within  ring  at  races]—  On 
the  hearing  of  a  summons  taken  out  under  16  <fe 
17  Vict.  c.  119,  it  was  proved  that  the  defendant 
stood  on  a  wooden  box,  in  an  enclosed  space  on 
a  racecourse,  commonly  known  as  "  The  Bing," 
and  there  made  bets  and  received  money  in  pay- 
ment of  the  same.  The  Justices  dismissed  the 
summons,  on  the  ground  that  the  defendant  had 
not  been  guilty  of  the  offence  of  occupying  "  a 
place,"  within  the  meaning  of  section  3  of  the 
Betting  Act,  for  the  purpose  of  betting :— Held 
(on  appeal),  that  the  summons  was  wrongly  dis- 
missed, as  the  wooden  box  in  question  was  a 
"place"  within  the  meaning  of  that  section. 
Galloway  v.  Maries,  51  Law  J.  Bep.  M.C.  53 ; 
Law  Bep.  8  Q.B.  D.  275  (nom.  Galloway  v. 
Maries). 

9. — Place  used  for  the  purpose  of  betting : 
persons  resorting  thereto] — The  16  &  17  Vict. 
o.  119  is  directed  against  the  owner  or  oocupier 
of  a  place  kept  or  used  for  the  purpose  of  betting, 
and  not  againBt  persons  resorting  thereto  for  the 
purpose  of  betting.  Snow  v.  Hill,  54  Law  J. 
Bep.  M.C.  95 ;  Law  Bep.  14  Q.B.  D.  588. 

By  that  Act  "  no  house  ....  or  other  place 
shall  be  opened,  kept,  or  used  for  the  purpose  of 
the  owner,  occupier,  or  keeper  thereof,  or  any 
person  using  the  same,  .  .  .  betting  with  persons 
resorting  thereto."    Ibid. 

The  appellant,  having  paid  for  admission,  was 
in  an  enclosed  portion  of  a  field,  betting  with 

Sersons  in  the  enclosure  on  the  result  of  some 
og  races  which  were  being  held  in  the  other 
part  of  the  field.  The  field  had  been  hired  by  a 
committee  for  the  purposes  of  the  racing.  The 
appellant  was  not  the  owner  or  occupier  of  any 
part  of  the  field ;  he  had  no  particular  location 
on  the  reserved  place,  but  freely  moved  about ; 
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he  carried  no  umjbrella,  had  no  satchel,  stool,  or 
any  distinctive  mark,  and  did  not  exhibit  his 
name : — Held,  that  the  appellant  was  not  guilty 
of  any  offence  within  the  meaning  of  the  above 
statute.    Ibid. 

Eastwood  v.  Millar  (43  Law  J.  Hep.  M.C.  139 ; 
Law  Hep.  9  Q.B.  440)  distinguished.    Ibid. 

Licensed  premises :  suffering  gaming  on.    See 
Alehouse,  17. 

GARNISHEE  ORDER. 
See  Attachment  of  Debt,  7-10. 

GAS  COMPANY. 

1. — Annual  statement  of  accounts']— The  Gas- 
works Clauses  Act,  1871  (34  &  35  Vict.  c.  41),  by 
section  35  requires  the  undertakers  to  fill  up  and 
forward  to  the  local  authority  by  the  25th  of 
March  in  each  year,  an  annual  statement  of  ac- 
counts, made  up  to  the  preceding  31st  of  De- 
cember, in  a  certain  form,  and  to  keep  copies  of 
such  statement,  and  to  sell  the  same  to  any 
applicant.  A  penalty  is  imposed  in  case  they 
make  default  in  complying  with  the  above  pro- 
visions, and  for  recovery  of  penalties  complaint 
is  to  be  made  before  a  Justice  within  six 
months  after  the  commission  of  the  offence. 
The  same  Act,  in  section  1,  says  that  "  the  Gas- 
works Clauses  Act,  1847,  and  this  Act  shall  be 
construed  together  as  one  Act ;  and  the  provi- 
sions of  this  Act  shall  be  held  to  repeal  and 
supersede  such  of  the  provisions  of  that  Act  as 
are  inconsistent  with  this  Act  ;*"  and  in  section 
3  that  "  the  provisions  of  this  Act  shall  apply 
to  every  gas  undertaking  authorised  by  any 
Bpecial  Act  hereafter  passed."  The  appellant 
gas  company  by  its  special  Act,  passed  in  1853, 
incorporated  the  Gasworks  Clauses  Act,  1847, 
which,  by  section  49,  provides  that  "  nothing 
herein  or  in  the  special  Act  contained  shall  be 
deemed  to  exempt  the  undertakers  from  any 
general  Act  relating  to  gasworks."  On  the  24th 
of  March,  1880,  the  respondent  made  complaint 
before  Justices  that  the  appellants  had  failed  on 
the  3rd  of  March,  1880,  to  sell  to  him  a  copy  of 
the  annual  statement  of  accounts  made  up  to 
the  31st  of  December,  1878.  The  company  had 
in  fact  never  made  up  the  accounts  in  the  manner 
prescribed  by  the  Act  of  1871,  nor  forwarded 
any  statement  to  the  local  authority  of  which  a 
copy  could  be  made : — Held,  on  appeal  (affirming 
the  conviction  by  the  Justices  of  the  company), 
first,  that  the  appellants  were  subject  to  the 
provisions  of  the  Act  of  1871,  which  amended 
not  only  the  Act  of  1847,  but  also  every  private 
Act  with  which  the  Act  of  1847  had  been  incor- 
porated ;  and,  secondly,  that  the  complaint  was 
in  time.  The  Dudley  Gas  Company  v.  War- 
mington,  50  Law  J.  Rep.  M.C.  69. 

2. — Gas  mains  laid  in  highway :  duty  on 
landowner  to  leave  support :  right  to  compensa- 
tion]— A  limited  gas  company,  acting  without 
any  statutory  authority,  and  without  the  autho- 
rity of  the  landowner,  but  with  the  permission  of 
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the  highway  authority,  laid  pipes  tinder  the  soil 
of  the  highway.  Subsequently  a  gad  company 
was  constituted  by  a  private  Act  which  incor- 
porated the  Gasworks  Clauses  Acts,  1847  and 
1871.  The  private  Act  of  this  company  provided 
for  the  dissolution  of  the  limited  company,  and 
enacted  that  all  the  lands,  gasworks,  easements, 
mains,  pipes,  plant,  and  apparatus  placed  by, 
vested  in,  or  which  were  the  property  of  the 
limited  company  immediately  before  the  passing 
of  the  Act,  should  be  similarly  vested  in  the  in- 
corporated company,  and  the  incorporated  com- 
pany were  empowered  to  maintain  the  existing 
gasworks  and  to  lay  down  and  maintain  addi- 
tional mains  and  pipes.  The  Gasworks  Clauses 
Act,  1847,  gives  power  to  undertakers  of  gas- 
works to  open  the  soil  within  their  district,  to 
lay  and  repair  pipes  therein,  and  to  do  other 
acts  necessary  for  supplying  gas,  making  com- 
pensation for  any  damage  done  in  the  execution 
of  such  powers.  The  Gasworks  Clauses  Act, 
1871,  renders  it  compulsory  on  undertakers  of 
gasworks  to  supply  gas  on  certain  conditions  and 
within  certain  limits.  The  defendants,  the 
lessees  of  the  minerals  under  and  adjacent  to 
the  highway  under  which  the  plaintiffs  had  laid 
their  pipes,  had  by  working  the  coal  thereunder 
let  down  the  soil  of  the  highway  and  caused  in- 
jury to  the  plaintiffs'  pipes :— Held,  that  the 
plaintiffs  were  entitled  to  support  for  their  pipes, 
and  that  the  landowner  was  entitled  to  compen- 
sation for  the  burden  thus  imposed  upon  him ; 
that  the  plaintiffs  could  therefore  recover  da- 
mages by  action  for  any  injury  caused  to  their 
pipes,  while  the  owner  of  the  minerals  could 
recover  compensation  in  an  arbitration  for  the 
limitation  thus  put  upon  the  user  of  his  land. 
The  Normanton  Gas  Company  v.  Pope  and  Pear- 
son  (Lim.)  (App.),  62  Law  J.  Rep.  QJ3.  629. 

Auditor :  power  of,  to  employ  accountants.    See 
Company — Officer,  1. 

Damage  to  pipes :  right  of  action  against  high- 
way authority.    See  Highway,  23. 

GENERAL  AVERAGE. 
See  Ship — General  Average. 

GENERAL  WORDS. 

[Inclusion  of  general  words  in  conveyances.    44 
&  45  Vict.  c.  41,  s.  6.] 

Right  of  way.    See  Conveyance,  2. 

"  Yards."    See  Conveyance,  1. 

GIFT. 

1. — Retention  of  possession  by  donor] — In 
order  to  make  an  effectual  gift  of  chattels  there 
must  be  an  immediate  present  gift  of  the  chat- 
tels, and  not  merely  an  expression  of  intention 
to  make  a  future  gift.  In  re  Ridgway ;  ex  parte 
Ridgway,  54  Law  J.  Rep.  Q.B.  570 ;  Law  Rep. 
15  Q.B.  D.  447. 

Per  Cave,  J. — Retention  of  possession  by  the 
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donor  of  a  chattel  is  not  conclusive  proof  that 
there  is  no  immediate  present  gift  by  him  of  the 
ohattel.    Ibid. 

2. — Transfer  of  stock  into  joint  names]  — 
Where  stock  was  transferred  into  the  joint  names 
of  the  transferor  and  transferee  in  pursuance  of 
a  clear  intention  on  the  part  of  the  transferor  to 
confer  a  benefit  on  the  joint  transferee, — Held, 
that  there  was  a  complete  gift  notwithstanding 
that  the  transferee  was  ignorant  of  the  transfer. 
Standring  v.  Bowring,  54  Law  J.  Rep.  Chanc. 
10 ;  Law  Hep.  27  Gh.  D.  341  [affirmed  on  appeal, 
55  Law  J.  Rep.  Chanc.  218 ;  Law  Rep.  31  Ch.  D. 
275]. 

Confidential  relation :  gift  by  patient  to  medical 
attendant.    See  Undue  Influence. 

Death,  in  contemplation  of.  See  Donatio  Mobtis 
Causa. 

Equitable  mortgagee :  parol  voluntary  gift  with 
delivery  of  deed  ineffectual.  See  Mortgage — 
Equitable,  2. 

Evidence  of:  corroboration  of  claimant.  See 
Administration,  44. 

Husband,  by,  to  wife.  See  Frauds,  Statute  or, 
1 ;  Trust — Declaration,  1. 

Infant,  by.    See  Infant,  10. 

GIN. 
Adulteration.    See  Adulteration,  1. 

GIRL. 

[Provisions  for  the  protection  of  young  girls. 
48  &  49  Yict.  c.  69,  ss.  2-12.] 

GLEBE  LANDS. 
See  Lands  Clauses  Act,  35 ;  Rent-charge,  1. 

GOODS. 

Gift:  retention  of  possession  by  donor.  See 
Gift. 

Sale  of.    See  Sale  of  Goods. 

GOODWILL. 

1. — Assignment :  effect  of]— -The  assignment 
of  a  business  and  its  goodwill,  in  the  absence  of 
any  covenant,  carries  with  it  now  as  much  and 
no  more  than  in  the  days  of  Lord  Eldon. 
Walker  v.  Mottram,  51  Law  J.  Rep.  Chanc.  189 ; 
Law  Rep.  19  Ch.  D.  585. 

2.— Sale :  customers  of  old  firm :  solicitation 
of:  dealing  with] — The  sale  of  the  goodwill  of  a 
business,  in  the  absence  of  express  covenant, 
whatever  may  be  its  effect  upon  the  right  of  the 
vendor  to  solicit  the  former  customers,  does  not 
prevent  him  from  dealing  with  such  customers. 
Leggott  v.  Barrett  (App.),  51  Law  J.  Rep.  Chanc. 
90. 

The  proposition  of  Jessei,  M.R.,  to  the  con- 
trary, laid  down  in  Oinesi  v.  Cooper  (49  Law  J. 
Rep.  Chanc.  601;  Law  Rep.  14  Ch.  D.  596), 
overruled.    Ibid. 


Semble  (per  Brett,  L.J.),  that  the  doctrine  of 
Labouchere  v.  Dawson  (41  Law  J.  Rep.  Chan  a 
427 ;  Law  Rep.  13  Eq.  822)  is  correct  in  the 
case  of  a  sale  of  goodwill,  and  of  a  dissolution 
of  partnership  for  a  valuable  consideration — 
that  is,  that  there  is  an  implied  contract  on  the 
part  of  the  vendors  in  the  one  case,  and  of  the 
retiring  partner  who  receives  the  consideration 
in  the  other,  that  he  will  not  solicit  the  former 
customers.    Ibid. 

3. —Sate  by  trustee  in  liquidation :  solicita- 
tion of  old  customers  by  discharged  bankrupt] — 
The  rule  of  Labouchere  v.  Dawson  (41  Law  J. 
Rep.  Chanc.  427  ;  Law  Rep.  13  Eq.  322),  which 
precludes  the  vendor  of  the  goodwill  of  a  busi- 
ness from  soliciting  the  former  customers,  is  not 
to  be  extended  to  the  case  of  a  compulsory 
alienation.  Therefore,  where  the  trustee  of  a 
liquidating  debtor  sold  the  goodwill  of  the 
debtor's  business,  and  the  debtor,  having  ob- 
tained his  discharge,  started  a  similar  business 
in  the  same  town,  and  solicited  the  customers  of 
his  old  firm :— Held  (affirming  the  decision  of 
Jessei,  M.R.),  that  no  injunction  could  be  granted 
to  restrain  such  solicitation.  Walker  v.  Mottram 
(App.),  51  Law  J.  Rep.  Chanc.  108 ;  Law  Rep. 
19  Ch.  D.  355. 

The  decision  of  Labouchere  v.  Dawson  is 
founded  on  an  implied  contract  by  the  vendor  of 
the  goodwill  of  a  business  not  to  injure  the  pro- 
perty for  which  he  has  received  consideration, 
but  the  obligation  enforced  by  that  case  is  purely 
personal,  and  not  a  mere  incident  to  the  transfer 
of  property.    Ibid. 

The  decision  of  Labouchere  v.  Dawson 
doubted  by  Baggallay,  L.J.,  but  held  to  apply  to 
the  cases  of  voluntary  sales  by  Lindley,  L.  J.,  and 
Lush,  L.J.    Ibid. 

The  assignment  of  a  business  and  its  good- 
will, in  the  absence  of  any  covenant,  carries  with 
it  now  as  much  and  no  more  than  in  the  days 
of  Lord  Eldon.    Ibid. 

The  concurrence  of  a  bankrupt  in  the  assign- 
ment of  his  property  by  his  trustee  is  immaterial, 
inasmuch  as,  being  bound  by  every  lawful  dis- 
position of  his  property  by  his  trustee,  he  is 
bound  to  respect  whatever  rights  such  a  disposi- 
tion confers  on  the  purchaser.    Ibid. 

4. — Sale :  implied  covenant :  soliciting  cus- 
tomers of  old  firm:  evidence]— J,  P.,  being  bene- 
ficially entitled  under  his  father's  will  to  a  share 
in  a  pottery  business  carried  on  by  the  testator 
under  the  name  of  J.  P.,  and  Bince  his  death  by 
T.  P.  as  trustee  of  the  will,  sold  all  his  interest 
and  estate  in  the  business  to  T.  P.  for  2,0002. 
Clause  3  in  the  agreement  for  sale  provided  that 
"  nothing  in  the  agreement  should  be  deemed  to 
restrict  or  prevent  J.  P.  from  carrying  on  the 
business  of  a  potter  at  such  place  as  he  thought 
fit,  and  under  the  name  of  J.  P."  J.  P.  set  up  a 
pottery  business  in  the  neighbourhood,  and 
issued  circulars  soliciting  the  custom  of  the 
customers  of  the  old  firm.  Kay,  J.,  on  the 
authority  of  Labouchere  v.  Dawson  (41  Law  J. 
Rep.  Chanc.  427 ;  Law  Rep.  13  Eq.  322),  re- 
strained J.  P.  from  such  solicitation : — Held,  on 
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appeal,  that  the  words  "estate  and  interest" 
would  include  the  goodwill  of  the  business ;  but 
that,  having  regard  to  the  3rd  clause  of  the 
agreement,  the  defendant  was  not  precluded 
from  soliciting  the  customers  of  the  old  firm. 
Pearson  v.  Pearson  (App.)t  64  Law  J.  Bep. 
Chanc.  32 ;  Law  Bep.  27  Ch.  D.  145. 

Held,  by  Baggallay,  L.J.,  and  Cotton,  L.J. 
(dissentiente  Lindley,  L.J.),  that  the  decision  in 
Ldbouchere  v.  Dawson  was  an  improper  exten- 
sion of  the  principles  which  had  been  laid  down 
by  the  former  decisions  with  respect  to  the  re- 
strictions imposed  on  the  vendor  of  the  good- 
will of  a  business ;  and  that,  independently  of 
clause  3,  a  sale  of  goodwill  could  not  in  the 
absence  of  an  express  covenant  to  that  effect 
preclude  the  vendor  of  the  goodwill  of  a  business 
from  soliciting  personally  or  by  letter,  as  well  as 
by  publio  advertisement,  the  customers  of  the 
old  business.    Ibid. 

Ldbouchere  v.  Dawson  overruled.    Ibid. 

Decision  of  Kay,  J.,  reversed.    Ibid. 

Held,  that  letters  which  J.  P.  sought  to  ad- 
duce, as  shewing  that  J.  P.  had  during  the 
negotiations  for  the  sale  declined  to  enter  into  a 
proposed  covenant  not  to  solicit  the  old  cus- 
tomers, were  admissible,  not  to  construe  the 
agreement,  but  as  shewing  a  collateral  verbal 
agreement  which  would  be  a  defence  to  an 
action  for  specific  performance,  the  defendant 
also  seeking  by  counter-claim  rectification  of 
the  agreement.    Ibid. 

6. — Solicitation  of  customers  by  expelled 
partner]  — A  partner  who  has  been  expelled 
under  a  provision  in  the  partnership  articles, 
and  has  been  repaid  his  share  of  the  capital, 
will  not  be  restrained  from  carrying  on  the  busi- 
ness on  his  own  account  and  soliciting  the  old 
customers  of  the  firm.  Walker  v.  Mottram 
(No.  3  supra)  followed.  Dawson  v.  Beeson, 
Law  Bep.  22  Ch.  D.  504. 

Assignment:  trade  mark  registered  for  entire 
class,  but  only  used  in  part.  See  Trade 
Mabk,  6,  23. 

House,  of,  when  passing  to  mortgagee.  See 
Lands  Clauses  Act,  4. 

Medical  practice :  contract  for  sale  of,  whether 
capable  of  being  specifically  enforced  by 
Court.    See  Specific  Performance,  13. 

Mortgagee  of :  action  by,  to  restrain  use  of  trade 
name  whether  maintainable.  See  Trade 
Name,  1. 


GRANT. 

[Use  of  word  "  grant "  not  necessary  in  convey- 
ances.   44  A  45  Vict.  c.  41,  s.  49.] 

Appurtenances :  fascia  on  wall  of  adjacent 
house.    See  Easement,  1. 

Crown :  booty  of  war.    See  Booty  of  War. 

General  words.    See  Conveyance. 

Grantor  not  permitted  to  derogate  from.  See 
Light,  8. 

Implied :  right  to  support.    See  Support. 

GBAVE. 
See  Burial. 

GBAZING. 
Bight  of :  poor  rate.    See. Poor  Bates,  10. 

GBEAT   SEAL. 

[Simplification  of  the  passing  of  Instruments 
under  the  Great  Seal.    47  &  48  Vict  c.  30.] 

GBEEE    MABBIAGES. 

[Doubts  removed  as  to  validity  of  certain  mar 
riages  of  members  of  the  Greek  Church  in 
England.    47  &  48  Vict.  c.  20.] 

GBEENWICH  HOSPITAL. 

[Provision  for  defraying  expenditure  on  account 
of  Greenwich  Hospital  directly  out  of  re- 
venues of  Greenwich  Hospital ;  and  amend- 
ment of  Greenwich  Hospital  Acts,  1865  to 
1883,  and  of  the  law  relating  to  Naval  Knights 
of  Windsor.    48  <ft  49  Vict.  c.  42.] 

GBOUND   GAME  ACT,  1880. 
See  Landlord  and  Tenant — Ground  Game. 

GBOWING  CBOPS. 

Bill  of  sale :  registration.  See  Bill  of  Sale 
36-51. 

GTJABANTEE    SOCIETY. 

Bond  of,  accepted  as  security  for  receiver. 
Probate— Practice,  18. 

GUABANTT. 
See  Principal  and  Surety. 


GOVEBNMENT  ANNUITIES. 

[Extension  of  Acts  relating  to  purchase  of  small 
Government  annuities,  and  to  assuring  pay- 
ments of  money  on  death.  45  &  46  Vict.  c. 
51.] 


GBAMMAB  SCHOOL. 
See  Endowed  Schools  Act. 


GUABDIAN. 
See  Infant,  11, 12. 

GUABDIAN   AD  LITEM. 
See  Practice — Guardian  ad  Litem. 

GUN  LICENCE. 

[Alteration  of  date  of  expiration  of  gun  licences, 
46  <fe  47  Vict.  c.  10,  s.  6.] 
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GUKPOWDfiH  -fiABBOUB. 


GUNPOWDER. 

[Amendment  of  the  law  relating  to  the  use 
of  gunpowder  in  mines.  44  A  45  Vict.  c.  26, 
and  45  cfc  46  Vict.  c.  3.] 

HABEAS  CORPUS. 

1. — Ad  testificandum:  prisoner:  litigant  in 
person  imprisoned] — Pending  the  argument  of  a 
case  in  the  Court  of  Appeal,  the  appellant,  who 
proposed  to  appear  and  argue  in  person,  was 
sentenced  to  imprisonment  in  respect  of  a  charge 
of  libel :—  Held,  affirming  the  decision  of  Pollock, 
B.,  that  the  Court  had  no  power  under  the  cir- 
cumstances to  award  a  writ  of  habeas  corpus  to 
bring  the  appellant  before  the  Court  with  a  view 
to  her  arguing  her  appeal,  as  the  provisions  of 
44  Geo.  3.  c.  102  had  no  application  to  such  a 
case.  Weldon  v.  Neal  54  Law  J.  Rep.  Q.B.  399 ; 
Law  Rep.  15  Q.B.  D.  471. 

2.— Custody  of  child]  —Habeas  corpus  refused 
to  father  of  a  female  child,  aged  nine,  to  remove 
her  from  the  custody  of  her  mother,  whose  con- 
duct towards  her  was  unimpeached.  In  re  Ethel 
Brown  (App.),  Law  Rep.  13  Q.B.  D.  614. 

Criminal  lunatic :  removal  of.    See  Lunatic,  8. 

Extradition:  committal  by  magistrate :  jurisdic- 
tion: sufficiency  of  evidence.  See  Extradi- 
tion, 4. 

Illegitimate  child :  custody  of :  rights  of  mother. 
See  Infant,  7.        > 

Military  law:  person  subject  to:  oanteen 
steward.    See  Army,  2. 

Right  of  father  to.    See  Infant,  6. 

HABIT   AND  REPUTE. 
Scotch  marriage.  See  Scotch  Law— Marriage,  2. 

HACKNEY  CARRIAGE. 

[Duty  on  licence  for  hackney  carriage  to  be 
fifteen  shillings.    47  &  48  Vict.  o.  25,  s.  3.] 

Cab  proprietor  and  driver :  relation  between : 
liability  for  negligence.    See  Negligence,  5. 

HARBOUR. 

[Further  provision  for  the  taking  of  harbour 
dues  in  the  Isle  of  Man.    46  &  47  Vict.  c.  9.] 

1. — By-law:  dock  company:  casual  work- 
men]— A  dock  company  made  a  by-law  providing 
that  no  lumpers  (that  is,  casual  workmen)  should 
be  allowed  to  work  on  board  any  vessel  except 
such  as  were  authorised  by  the  company,  unless 
permission  in  writing  had  been  obtained  from 
the  superintendent  of  the  company : — Held,  that 
the  by-law  was  unreasonable  and  void  as  being 
contrary  to  section  33  of  the  Harbours  Docks 
and  Piers  Clauses  Act,  1847,  and  that  the  com- 
pany were  not  justified  in  refusing  to  take  de- 
livery of  goods  discharged  by  the  lumpers  em- 
ployed by  the  owner.  Dick  v.  Badart  Frires, 
Law  Rep.  10  Q.B.  D.  387. 


2.— Negligence:  liability  of  harbour  atl* 
thorities] — A  harbour  master  went  on  board  a 
vessel  which  he  had  directed  to  be  beached 
within  the  jurisdiction  of  the  Falmouth  Harbour 
Commissioners.  While  on  board,  and  while  the 
vessel  was  passing  through  a  part  of  the  harbour 
which  was  within  the  limits  of  the  property 
of  the  Falmouth  Dock  Company,  the  harbour- 
master gave  certain  orders  the  result  of  which 
was  that  the  ship  was  damaged  by  her  anchor  : 
— Held  (affirming  the  judgment  of  Sir  James 
Hannen),  that  the  harbour-master  was  acting  as 
harbour-master;  that  he  was  giving  directions 
within  10  Vict.  c.  27,  s.  52,  for  regulating  the 
manner  in  which  the  vessel  should  enter  into  or 
lie  in  or  at  the  harbour;  that  the  manoeuvre 
was  an  unskilful  one;  and  that  the  harbour 
commissioners  were  liable  for  the  damage  caused. 
The  Rhosina  (App.),  54  Law  J.  Rep.  P.,  D.  &  A. 
72  ;  Law  Rep.  10  P.  D.  134. 

8. — Wreck :  removal  of :  liability  of  harbour 
authority  :  word  "  tway,"  whether  permissive  or 
obligatory] — By  a  local  Act,  the  harbour  of  B. 
was  vested  in  the  defendants,  and  jurisdiction 
was  conferred  on  them  over  P.  harbour  and 
channel,  "  for  the  purpose  of  maintaining,  im- 
proving, regulating,  and  buoying  the  said  harbour 
and  channel";  but  such  powers  were  not  to 
confer  on  them  the  right  to  le>y  dues  or  rates 
beyond  the  limits  of  B.  harbour.  By  a  sub- 
sequent local  Act,  one  half  of  the  residue  of  cer- 
tain light  duties  to  which  ships  entering  or 
leaving  P.  harbour  and  channel  were  liable  to 
contribute  was  to  be  paid  to  the  defendants,  to 
be  applied  by  them  in  "  maintaining,  buoying, 
lighting,  regulating,  and  improving  "  P.  harbour 
and  channel.  There  was  a  sunken  wreck  in  P. 
channel,  which  the  defendants,  under  the  powers 
of  sections  4  of  the  Wrecks  Removal  Act,  1877, 
had  partially  removed,  leaving  the  part  not  re- 
moved insufficiently  buoyed.  The  plaintiffs' 
vessel  struck  on  the  sunken  wreck  and  sank  : — 
Held,  that  the  above  enactments  imposed  upon 
the  defendants  the  obligation  to  remove  the 
wreck  and  to  mark  its  position  by  buoys,  and 
that  they  were  therefore  liable  for  the  damage 
done  to  the  plaintiffs*  vessel.  Dormont  v.  Tl\e 
Fumess  Railway  Company,  52  Law  J.  Rep.  Q.B. 
331 ;  Law  Rep.  11  Q.B.  D.  496. 

Semble,  Bection  4  of  the  Wrecks  Removal 
Act,  1877,  is  permissive  and  not  obligatory,  and 
does  not  impose  an  obligation  upon  a  harbour 
authority  to  remove  sunken  wrecks  from  the 
approaches  to  their  harbour.    Ibid. 

Dues :  timber  floated  in  chains.  See  Scotch 
Law — Harbour,  1. 

Harbour  dues  and  tolls  :  mortgage  of :  interest 
in  land  :  mortmain.    See  Charity,  22. 

Harbour  authority  :  negligence  :  liability :  non- 
receipt  of  harbour  dues.  See  Colonal  Law — 
New  Zealand,  1. 

Trustees :  power  of,  as  to  purchase  of  lands : 
invalidity  of  agreement  affecting  to  restrain 
powers.    See  Scotch  Law — Harbour,  2. 
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BEALTH  (PUBLIC). 
See  Poblic  Health  Act. 


HEIR-AT-LAW* 

Descent :  merger :  union  of  legal  and  equitable 
estate.    Bee  Descent. 

Retainer  of  debt  by  heir-at-law.    See  Adminis- 

TfeATION,  41. 

HEIRLOOMS. 

[Sale  of  heirlooms  by  tenant  for  life.    45  &  46 
Vict.  c.  38,  s.  37.] 

1. — Bequest  to  person  entitled  to  possession  of 
house'] — A  testator  bequeathed  a  collection  of 
books,  manuscripts,  and  pictures  to  his  executors 
to  hold  as  heirlooms  and  suffer  the  same  to  be 
used  and  enjoyed  by  the  person  who  for  the 
time  being  under  the  limitations  of  a  "  certain 
deed  of  entail  bearing  date  the  day  of 

shall  be  entitled  to  the  possession  of 
M.  house."  There  was  no  such  deed  of  entail 
as  described  in  the  will  in  existence,  and  the 
testator  was  entitled  to  the  house  absolutely  in 
fee-simple : — Held,  that  the  collection  belonged 
to  the  heir-at-law  of  the  testator  as  the  person 
entitled  in  possession  to  M.  house.  Marquis 
of  Bute  v.  Ryder,  53  Law  J.  Rep.  Ghanc.  1090  ; 
Law  Rep.  27  Ch.  D.  196. 

2. — Condition  attached  to  bequest  of:  un- 
certainty]—A  condition  attached  to  a  bequest  of 
heirlooms  to  go  with  a  title,  that  no  person 
should  acquire  an  absolute  interest  till  twenty- 
one  years  after  the  death  of  all  persons  alive  at 
the  death  of  the  testator  who  should  attain  the 
title, — Held,  void  for  the  uncertainty  of  the 
mode  in  which  it  would  operate.  Viscount 
Exmouih  v.  Praed,  52  Law  J.  Rep.  Chanc.  420 ; 
Law  Rep.  23  Ch.  D.  158. 

3. — Tenant  in  tail :  heirlooms  and  personal 
estate  vesting  in  tenant  in  tail  not  indefeasibly 
entitled]  —  A  testator  directed  that  certain 
chattels  should  be  considered  as  heirlooms,  and 
should  pass  with  his  real  estate  in  the  same 
manner  as  if  they  were  an  estate  of  inheritance 
at  common  law,  and  should  so  continue  annexed 
to  his  real  estate  as  long  as  the  law  would  per- 
mit. He  devised  and  bequeathed  all  his  real 
and  residuary  personal  estate  to  trustees  upon 
trust  for  R.  C.  for  life,  and  after  his  decease  for 
his  sons  successively  in  tail  male;  and  then 
upon  trust  for  H.  C,  the  eldest  son  of  J.  C,  for 
life,  and  after  his  decease  for  his  sons  succes- 
sively in  tail  male ;  and  then  upon  trust  for 
41  the  next  eldest  son  of  the  said  J.  C.  who  shall 
survive  the  said  H.  C.,n  for  life,  and  after  his 
decease  upon  trust  for  "  the  first  and  other  sons 
of  the  body  of  the  said  next  eldest  son  of  the 
said  J.  C.  who  shall  survive  the  said  H.  C." 
successively  in  tail  male;  and,  in  default  of 
such  issue,  upon  trust  for  the  testator's  own 
right  heirs.  R.  C.  and  H.  C.  both  died  without 
having  married.  G.  C.  was  the  next  eldest  son 
of  J.  C.  who  survived  H.  C.    F.  J.  C,  who  was 


the  eldest  son  of  G.  C,  died  an  infant  in  the 
lifetime  of  R.  C.  and  H.  C. :  —Held,  that  not- 
withstanding that  F.  J.  C.  died  before  it  was 
ascertained  whether  his  father  would  survive 
H.  C,  or  whether  there  would  be  issue  male  of 
R.  C.  or  H.  C,  the  heirlooms  and  residuary  per- 
sonal estate  vested  absolutely  in  the  legal  per- 
sonal representative  of  F.  J.  C.  In  re  Cresswell ; 
Parkin  v.  Cresswell,  52  Law  J.  Rep.  Chanc. 
798  ;  Law  Rep.  24  Ch.  D.  102. 

Hogg  v.  Jones  (32  Beav.  45  ;  32  Law  J.  Rep. 
Chanc.  361)  distinguished.    Ibid. 

4. — Title :  gift  of  chattels  "  to  be  enjoyed  and 
go  with  title  "  :  executory  trust :  form  of  settle- 
ment]—J.  became  absolutely  entitled  to  jewellery 
which  belonged  to  the  late  Countess  of  Essex 
before  marriage,  and  to  a  leasehold  house,  plate, 
china,  paintings,  &c,  of  considerable  value,  pro- 
perty of  the  Essex  family,  which  had  been  be- 
queathed to  the  countess  by  the  fifth  earl. 
A.  M.  J.,  by  a  codicil,  after  giving  numerous 
pecuniary  legacies,  bequeathed  to  the  sixth 
Earl  of  Essex  "  and  to  his  successors"  all  her 
plate.  She  also  bequeathed  a  leasehold  house 
to  the  said  earl  "  and  to  his  successors,  and  to 
be  enjoyed  with  and  go  with  the  title."  She 
then  bequeathed  to  her  trustees  "  all  the  house- 
hold furniture,  paintings,  pictures,  books,  china, 
and  the  whole  contents  of  my  said  house,"  upon 
trust  "  to  select  and  Bet  aside  a  collection  of  the 
best  paintings,  statuary,  and  china "  for  the 
said  earl  and  his  successors,  to  be  held  and 
settled  as  heirlooms  and  to  go  with  the  title  ;  and 
"  as  to  the  residue  of  the  contents  of  "  her  said 
house,  she  empowered  her  trustees  to  select  pre- 
sents for  any  of  the  countess's  or  her  own 
friends,  and  directed  "  all  the  legacies  left  by  her 
will  and  codicils  to  be  paid  free  of  legacy  duty." 
By  subsequent  codicils  she  gave  a  year's  wages 
to  her  servants,  and  empowered  her  trustees  to 
make  presents  to  them  in  kind  or  in  money  as 
they  might  think  fit.  At  the  date  of  the  codicil 
a  box  containing  the  jewellery  was  in  the  tes- 
tatrix's house ;  at  the  date  of  her  death  it  was 
with  her  bankers  for  safe  custody.  The  earl 
was  tenant  for  life  of  the  family  estates,  with 
remainder  over  in  tail  male  : — Held,  first,  that 
the  earl  was  absolutely  entitled  to  the  plate  and 
the  leasehold  house,  the  words  "  to  be  enjoyed 
with  and  go  with  the  title  "  not  being  sufficient 
to  create  an  executed  or  executory  trust,  or  to 
cut  down  his  interest  therein  to  a  life  estate. 
Secondly,  that  the  gift  of  the  paintings,  statuary, 
and  china  was  executory,  and  one  that  the 
Court  could  model  so  as  to  carry  out  the  wishes 
of  the  testatrix  by  giving  life  interests  to  the 
earl  and  his  heir-apparent  (who  was  alive  at 
the  death  of  the  testatrix),  with  an  absolute 
interest  after  their  death  to  such  person  as 
should  succeed  to  the  title.  Thirdly,  that  the 
box  of  jewellery,  being  at  the  bankers  merely 
for  preservation,  passed  under  the  words  "  con- 
tents of  my  house."  Fourthly,  that  the  words 
".all  the  legacies  left  to  be  paid  free  of  legacy 
duty  "  applied  to  all  the  specific  as  well  as  the 
pecuniary  legacies,  but  not  to  the  succession 
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duty  in  respect  of  the  leaseholds.  In  re  John- 
son ;  Cockerell  v.  The  Earl  of  Essex,  53  Law 
J.  Rep.  Chanc.  645 ;  Law  Eep.  26  Ch.  D.  538. 

Ansley  v.  Cotton  (16  Law  J.  Rep.  Chanc.  55) 
discussed  and  followed.    Ibid. 

Montagu  v.  Lord  Inchiquzn  (23  W.  R.  592) 
distinguished.    Ibid. 

Conditional  gift.    See  Will— Condition,  4. 

Sale  of,  under  powers  of  Settled  Land  Aot.  See 
Settled  Land  Act,  1-3. 

HERBAGE. 

Right  to,  is  not  "  real  or  personal  property,*1 
within  24  &  25  Vict.  c.  97.  See  Malicious 
Injury  to  Property. 

HEREDITAMENT. 
Advowson  :  conveyance.    See  Conveyance,  3. 
Baronetcy.    See  Settled  Land  Act,  8. 

HERITABLE  PROPERTY. 
See  Scotch  Law— Heritable  Property. 

HERITAGE. 

Conveyance  of.    See  Scotch  Law— Conveyance. 

HIGHWAY. 
Board. 

Dedication. 

Diversion. 

Obstruction. 

Offence. 

Sate. 

Repair. 

Appeal. 

Extraordinary  traffic. 

Main  road. 

Materials. 

Power  of  highway  authority. 
Surveyor. 
Waywarden!. 

[South  Wales  Bridges  Act,  1881.  Provisions  as 
to  repair  of  bridges  and  highways  over  the 
bridges  in  South  Wales.   44  &  45  Yict.  c.  14.] 

[Highways  and  Locomotives  (Amendment)  Act, 
1878,  Amendment  Act,  1881.  Amendment  of 
certain  provisions  of  the  ^Highways  and  Loco- 
motives (Amendment)  Act,  1878.  44  &  45 
Yict.  c.  72.] 

[Highway  Rate  Assessment  and  Expenditure 
Act,  1882.  Certain  provisions  of  the  Poor 
Rate  Assessment  and  Collection  Act,  1869, 
extended  to  the  highway  rate.  Power  to 
rate  and  compound  with  owners  of  small 
tenements,  s.  3.    Valuation  lists  to  be  con- 


clusive for  highway  rates,  s.  4.  Provision  for 
deficiencies  of  outgoing  surveyors,  b.  5.  Power 
to  maintain  mile-stones  and  to  fence,  s.  6. 
Audit  of  waywarden's  rate  accounts,  b.  7. 
Recovery  and  payment  of  certified  balances, 
s.  8.  Provision  as  to  excluded  parts  of  parishes, 
s.9.    45  A  46  Vict.  c.  27.J 

[Highway  Act  Amendment  Act,  1885.  Amend- 
ment of  the  Highway  Act,  1835,  as  to  the 
cutting  and  pruning  of  hedges.  48  &  49  Yict 
c.  13.] 

Alteration  of  Level. 

Subsidence  of  surface:  right  to  compensation. 
See  Public  Health  Acts,  5. 

Appeal. 
See  No.  10  in  ra. 

Board. 

1.— Dissolution  of  district:  continuance  of 
board  for  winding-up  purposes]— The  district  of 
a  highway  board  was  dissolved  under  25  <fe  26 
Yict.  c.  61,  s.  39.  In  a  proceeding  then  pending 
to  which  the  board  was  a  party,  it  was  objected 
that  by  reason  of  the  dissolution  of  the  district 
the  board  had  ceased  to  exist  and  could  not  ap- 
pear : — Held,  that  the  board  continued  to  exist 
for  the  purpose  of  winding  up  its  affairs.  In  re 
Billericay  Highway  Board ;  Reg.  v.  The  Justices 
of  Essex  (App.),  52  Law  J.  Rep.  M.C.  124 ;  Law 
Rep.  11  Q.B.  D.  704. 

Clerk  to,  not  disqualified  from  being  guardian  of 
the  poor.    See  Poor  Law,  1. 

Dedication. 

2.— Turnpike  road :  highway  repairable  by 
inliabitants  at  large] — The  promoters  of  an  in- 
tended road  by  deed  declared  that  the  road 
should  not  only  be  enjoyed  by  them  for  their  in- 
dividual purposes,  but  "  should  be  open  to  the 
use  of  the  public  at  large  for  all  manner  of 
purposes  in  all  respects  as  a  common  turnpike 
road,"  but  subject  to  the  payment  of  tolls  by  the 
persons  using  it: — Held,  that  this  was  not  a 
dedication  of  the  road  to  the  public,  and  that 
the  road  was  not  a  highway  repairable  by  the 
inhabitants  at  large  under  section  150  of  the 
Public  Health  Act,  1875.  Austerberry  v.  The 
Corporation  of  Oldham  (App.),  Law  Rep.  29 
Ch.D.  750. 

Semble,  an  individual  cannot,  without  legisla- 
tive authority,  dedicate  a  road  to  the  public  if  he 
reserves  the  right  to  charge  tolls  for  the  user ; 
and  the  mere  fact  that  a  number  of  persons  form 
themselves  into  a  company  for  making  and 
maintaining  a  road,  and  erect  gates  and  bars 
and  charge  tolls,  does  not  make  the  road  a 
•'turnpike  road"  in  the  sense  of  a  turnpike 
road  made  such  by  Act  of  Parliament  and  £o 
dedicated  to  the  public.    Ibid.  i 

Evidence.      See    Colonial    Law— New   South 
Wales,  2. 
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Diversion. 

8. — Expenses :  costs  of  independent  solicitor 
retained  by  local  board] — The  costs  of  an  inde- 
pendent solicitor  retained  by  the  local  board  to 
take  all  the  necessary  steps  for  diverting  three 
footways  desired  by  a  private  person  to  be  di- 
verted, are  not  "  expenses  "  within  the  High- 
way Act,  1835  (5  &  6  Will.  4.  c.  50),  s.  84 ; 
and  a  condition  that  the  person  desiring  the 
diversion  of  a  footway  shall  pay  all  costs  and 
expenses  of  diverting  the  same,  may  give  the 
local  board  a  right  to  recover  such  costs  by 
action,  bat  not  as  "  expenses  "  recoverable  in  a 
summary  manner  under  section  101.  The  United 
Land  Company  v.  The  Tottenham  Local  Board, 
53  Law  J.  Bep.  M.C.  136 ;  Law  Rep.  13  Q.B.  D. 
640. 

Negligence  :  duty  arising  from  statutory  right  to 
divert  highway.    Bee  Negligence,  8. 

Extraordinary  Traffic. 
See  Nos.  11-14  infra. 

Obstruction. 

[Power  to  highway  authority  to  prune  hedges, 
Ac,  and  remove  certain  obstructions,  with 
consent  of  owner  or  occupier  of  premises  on 
which  hedges,  &c,  are  situated.  48  &  49 
Vict.  c.  13.] 

4-— Dangerous  projection:  cover  of  water 
valve  pipe:  highway  authority:  water  author- 
ity :  local  board] — A  local  board,  as  water  au- 
thority, fixed  in  the  highway  a  pipe  with  an  iron 
valve  cover  at  the  top,  which  was  originally  level 
with  and  formed  part  of  the  roadway,  but  which, 
in  consequence  of  the  road  wearing  away,  gradu- 
ally projected  considerably  above  it.  The  local 
board  were  also  the  highway  authority,  and  as 
such  were  under  a  duty  to  keep  the  road  level. 
An  injury  was  caused  to  two  horses  by  one  of 
them  stumbling  against  the  valve  cover : — Held, 
that  the  local  board  were  liable  to  the  owner  of 
the  horses,  for  that  a  duty  was  cast  upon  them, 
apart  from  their  duty  as  highway  authority,  to 
take  care  that  that  which  they  had  placed  in  the 
highway  did  not  become  dangerous  to  persons 
passing  along  it.  Kent  v.  The  Local  Board  of 
Health  for  the  District  of  Worthing,  52  Law  J. 
Bep.  Q.B.  77 ;  Law  Bep.  10  QJB.  D.  118. 

6.  —  Omission  to  remove:  "wilfully  ob- 
struct "]— Magistrates  convicted  the  appellant  of 
the  offence  of  "  wilfully  obstructing  the  free 
passage  of  a  highway,"  under  5  &  6  Will.  4.  o. 
50,  s.  72,  although  the  appellant  had  not  done 
any  act  of  obstruction: — Held,  that  an  omis- 
sion to  remove  an  obstruction  after  notiee  to  re- 
move it  might  amount  to  wilful  obstruction. 
Gully  v.  Smith,  53  Law  J.  Bep.  M.C.  35  ;  Law 
Bep.  12  Q.B.  D.  121. 

6. — Public  nuisance :  public  way :  right  of 
action] — The  Attorney-General  may  sue  to  re- 
strain acts  of  interference  with  the  public  ways, 
without  proof  of  public  injury.  The  Attorney- 
General  v.  The  Shrewsbury  and  Kingsland 


Bridge  Company,  51  Law  J.  Bep.  Chanc.  746 ; 
Law  Bep.  21  Oh.  D.  752. 

7. — Strip  by  side  of  road :  leaving  roller  on 
strip] — The  defendant,  who  farmed  land  on 
either  side  of  a  highway,  caused  a  roller  to  be 
removed  from  one  of  his  fields  across  the  high- 
way to  the  gate  of  the  opposite  field,  and  there 
left  on  the  greensward  at  the  roadside  with  its 
shafts  turned  up  (but  projecting  a  few  inches 
over  the  metalled  part  of  the  road).  The  plain- 
tiff's  wife  drove  past  the  spot  in  a  carriage  drawn 
by  a  pony,  the  pony  shied  at  the  roller  and  over- 
turned the  carriage,  and  the  plaintiffs  wife  was 
thrown  out  and  killed.  In  an  action  under 
Lord  Campbell's  Act  (9  &  10  Vict.  c.  90),  the 
jury  found  that  the  accident  was  caused  by  an 
unreasonable  user  by  the  defendant  of  the  high- 
way : — Held,  that  the  verdict  was  warranted  by 
the  evidence,  and  that  the  plaintiff  was  entitled 
to  judgment.  Wilkins  v.  Day,  Law  Bep.  12 
Q.B.  D.  110. 

Indictment :  acquittal :  new  trial.  See  Practice 
—New  Trial,  5. 

Bight  of  public  to  whole  width  of  road.    See 
Way,  3. 

Offence. 

8. — Locomotive  on  highway:  steam  tricycle] 
— A  motor  tricycle  was  capable  of  being  pro- 
pelled by  steam  alone  at  the  rate  of  ten  miles 
an  hour,  but  when  so  propelled  there  was  no 
noise  or  escape  of  steam,  and  nothing  which 
could  frighten  horses  or  cause  danger  to  the 
public  using  the  highway  beyond  any  ordinary 
tricycle.  The  weight  was  2  owt.,  and  the  wheels 
having  indiarubber  tires  would  not  injure  the 
surface  of  the  road.  The  person  riding  on  the 
tricycle  could  work  it  by  his  feet,  either  inde- 
pendently of  or  in  conjunction  with  the  appli- 
cation of  the  steam  power,  and  by  an  automatic 
brake  the  machine  could  be  stopped  in  a  very 
few  yards.  On  a  summons  against  the  rider  for 
noncompliance  with  the  rules  and  regulations 
for  the  use  of  locomotives  on  highways  prescribed 
by  the  Locomotive  Acts,  1861,  1865,  and  1878, 
the  magistrate  convicted  the  appellant.  On  ap- 
peal it  was, — Held,  that  the  conviction  was 
right,  as  the  tricycle  was  a  locomotive  within 
the  definition  in  section  38  of  the  Highways  and 
Locomotives  (Amendment)  Act,  1878  (41  &  42 
Vict.  c.  77).  Parkyns  v.  Preist,  50  Law  J.  Bep. 
M.C.  148 ;  Law  Bep.  7  QJB.  D.  313. 

Bate. 

9. — Amount :  consent  of  ratepayers :  highway 
act,  1835,  5.  29]— The  hamlet  of  G.,  which  was 
formerly  a  pariah  maintaining  its  own  highways, 
in  the  parish  of  H.,  was  divided  into  two  dis- 
tricts. In  1865  the  inner  district  was  constituted 
a  local  government  district,  and  became  an 
urban  district  within  the  meaning  of  the  Public 
Health  Act,  1875,  the  respondents  being  the 
local  board  of  that  district,  from  which  the 
outer  district  was  excluded.  The  respondents, 
having  repaired  the  highways  in  the  outer  die- 


256 


HIGHWAY. 


trict,  levied  a  highway  rate  of  2s.  6d.  in  the 
pound  over  the  outer  district ;  but  as  this  was 
found  insufficient  to  pay  the  expenses  of  such 
repairs,  a  special  meeting  was,  after  notice,  sub- 
sequently held,  at  which  a  rate  of  3s.  4d.  in  the 
pound  was  separately  assessed  on  the  appellants 
and  others,  the  inhabitants  of  the  outer  district. 
The  consent  of  four  fifths  of  the  inhabitants  of 
the  outer  district  was  not  first  obtained  before 
the  rate  in  question  was  levied  : — Held,  that  the 
rate  was  valid,  as  the  provisions  of  section  216 
of  the  Public  Health  Act,  1875,  rendered  such 
consent  unnecessary.  Dyson  v.  The  Greetland 
Local  Board  (App.),  53  Law  J.  Rep.  M.C.  106 ; 
Law  Rep.  13  Q.B.  D.  946. 

Repair. 

Appeal. 

10. — Order  for  expenses  :  quarter  sessions'] — 
A  complaint  having  been  made  to  Justices  that 
certain  roads  alleged  to  be  highways  under  the 
jurisdiction  of  a  highway  board  were  out  of  re- 
pair, a  summons  was  issued  against  such  board. 
Upon  the  hearing,  a  land  surveyor  was  appointed 
to  view  and  report  on  the  state  of  the  roads  in 
question.  The  report  was  duly  made,  and  the 
Justices,  upon  the  evidence  and  admissions  be- 
fore them,  ordered  the  highway  board  to  do  the 
repairs.  The  highway  board  neglected  to  obey 
this  order ;  and  the  Justices  appointed  such  land 
surveyor  to  put  the  highway  in  repair,  and  or- 
dered the  board  to  pay  the  expenses.  At  several 
hearings  before  the  Justices  the  highway  board 
never  denied  that  they  were  liable  to  repair  the 
roads  in  question.  The  board  appealed  to 
Quarter  Sessions  against  the  order  upon  them 
for  the  expenses  of  repairing  the  road.  The 
following  were  the  grounds  of  appeal : — "  1.  That 
the  said  Justices  had  no  jurisdiction  to  make 
the  said  order.  2.  That  the  said  order  is  con- 
trary to  law.  3.  That  the  said  order  is  contrary 
to  the  evidence.  4.  That  the  Justices  wrong- 
fully admitted  evidence  of  witnesses  other  than 
the  person  appointed  by  them  under  section  18  of 
25  &  26  Vict,  c.  61.  5.  That  at  the  time  of  the 
making  of  the  said  order  the  said  highways  had 
been  put  into  a  state  of  complete  and  effectual  re- 
pair. 6.  That  the  sum  mentioned  in  the  said  order 
to  be  spent  in  putting  the  said  roads  into  repair  is 
excessive.  7.  That  the  said  highway  board  was 
and  is  not  liable  to  repair  the  said  highways, 
and  that  the  liability  to  repair  the  said  highways 
was  at  all  the  hearings  before  the  said  Justices 
recited  in  the  said  order,  and  also  at  the  time  of 
the  hearing  when  the  said  order  was  made,  and 
at  the  time  of  the  making  thereof,  disputed." 
Upon  the  appeal  it  was  contended  on  behalf  of 
the  board  that  the  roads  in  question  were  not 
highways,  and  the  order  was  quashed  on  that 
ground: — Held,  that  the  highway  board  were 
entitled  to  appeal  to  Quarter  Sessions  against 
the  order,  but  were  not  entitled  on  the  appeal 
to  raise  the  question  whether  the  roads  were 
highways — (1)  because  they  were  estopped  by 
their  admissions  before  the  Justices  ;   (2)  be- 


cause their  grounds  of  appeal  gave  no  notice 
that  the  point  would  be  taken ;  and  (3)  because 
the  question  was  not  open  to  them  when  the 
order  appealed  against  was  made.  Held  also, 
that  the  Quarter  Sessions,  by  deciding  the  ques- 
tion, did  not  thereby  necessarily  decide  that  it 
was  open  to  the  highway  board  to  raise  it. 
Illingworth  v.  The  Buimer  East  Highway 
Board,  52  Law  J.  Bep.  Q.B.  680. 

Extraordinary  traffic. 

11. — Excessive  weight:  carting  building 
materials] — Upon  the  hearing  of  a  complaint 
made  by  a  highway  board  under  section  23  of 
the  Highways  and  Locomotives  Amendment  Act, 
1878,  for  the  purpose  of  recovering  from  the  re- 
spondent extraordinary  expenses  incurred  by  the 
board  by  reason  of  traffic  conducted  by  the  re- 
spondent, it  appeared  that  the  respondent,  for  a 
period  of  seven  months,  almost  daily  carted 
along  a  road  which  was  ordinarily  used  for  light 
agricultural  traffic  large  quantities  of  bricks, 
stones,  lime,  sand,  timber,  and  other  building 
materials,  for  the  purpose  of  constructing  a 
dwelling-house  and  outbuildings.  The  weight 
of  the  load  was  so  great  as  to  necessitate  the 
use  of  trails  in  going  down  hill ;  these  trails 
were  not  required  for  the  ordinary  traffic,  and  the 
use  of  them  caused  part  of  the  damage  com- 
plained of.  The  Justices  having  found  that  the. 
appellants  were  not  entitled  to  recover  the  extra 
expense  to  which  they  had  thereby  been  put, — 
Held,  that  they  were  warranted  in  finding  that 
the  weight  was  not  excessive  nor  the  traffic 
extraordinary  within  the  meaning  of  the  Act. 
Pickering  Highway  Board  v.  Barry,  51  Law  J. 
Bep.  M.C.  17  ;  Law  Bep.  8  QJB.  D.  59. 

Per  Lopes,  J. :  Excessive  weight  and  extra- 
ordinary traffic  to  be  within  the  Act  must  mean 
something  excessive  in  weight  or  extraordinary 
in  kind  of  traffic,  either  as  compared  with  what 
is  usually  carried  over  roads  of  the  same  nature 
in  the  neighbourhood,  or  as  compared  with  that 
to  which  the  road  in  its  ordinary  and  fair  use 
may  reasonably  be  subjected.  It  would  not  be 
sufficient  to  compare  the  weight  and  traffic  com- 
plained of  with  the  traffic  usually  carried  on  the 
particular  road.    Ibid. 

12. — Excessive  weight:  industry  of  neigh- 
bourhood :  stone  quarries] — On  complaint  made 
by  a  highway  authority  against  certain  quarry 
owners  to  recover  expenses  alleged  to  have  been 
incurred  in  repairing  the  damage  done  to  the 
roads  by  the  excessive  weight  and  extraordinary 
traffic  conducted  by  such  quarry  owners,  it  was 
found  by  the  Justices  that  stone  quarries  existed 
and  were  worked  in  three  parishes  of  the  district 
of  the  said  authority  and  in  other  parishes  in 
the  neighbourhood,  and  that  the  stone  traffic 
was  a  recognised  business  in  such  parishes; 
that  the  stone  was  carried  by  the  owners  in 
waggons  from  four  and  a  half  to  six  tons  weight, 
and  that  such  are  the  usual  weights  in  the  stone 
traffic;  that  since  1874  the  roads  had  been 
formed  and  maintained  with  reference  to  the 
stone  traffic  of  more  expensive  and   durable 
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materials  than  the  neighbouring  roads  subject 
only  to  agricultural  traffic.  On  appeal  against 
an  order  made  by  the  Justices  for  the  payment 
by  the  quarry  owners  of  expenses  as  being  ex- 
traordinary expenses  incurred  by  reason  of 
excessive  weight  having  passed  along  the  road, — 
Held,  that  there  was  no  evidence  upon  which 
the  Justices  could  find  the  weight  to  be  exces- 
sive, and  that  they  were  right  in  finding  that 
the  traffic  was  not  extraordinary  within  the 
meaning  of  section  23.  Wallington  v.  Hoskins  ; 
Stone  v.  same ;  Pictor  v.  same,  50  Law  J.  Eep. 
M.C.  19 ;  Law  Rep.  6  Q.B.  D.  206. 

In  determining  whether  "excessive  weight " 
has  been  carried  along  a  road,  the  Justices  are 
to  consider  not  what  is  the  aggregate  weight, 
but  what  are  the  conditions  under  which  such 
weight  has  been  carried.    Ibid. 

13. — Excessive  weight :  traction  engines']  — A 
highway  communicated  at  either  end  with  main 
roads,  and  was  principally  used  by  farmers  and 
occupiers  of  land  adjoining  it  for  ordinary  farm 
traffic.  The  appellants  having  been  employed  to 
convey  a  quantity  of  manure  to  a  farm  adjoin- 
ing the  road,  carried  it  there  by  means  of  a  trac- 
tion engine  and  trucks,  the  engine  weighing 
eight,  and  the  truck  five,  tons.  The  road,  which 
had  not  been  prepared  for,  and  was  not  adapted 
to,  the  weight  of  traction  engines,  was,  in  con- 
sequence of  such  traffic,  rendered  unfit  for  use. 
The  carriage  of  farm  materials  and  produce  by 
traction  engines  was  usual  in  the  neighbourhood, 
though  not  upon  this  particular  road : — Held, 
that  the  passage  of  traction  engines  and  trucks 
was  "  extraordinary  traffic  "  upon  the  particular 
road.    Reg.  v.  Ellis,  Law  Rep.  8  Q.B.  D.  466. 

14. — Limitation  of  summary  proceedings: 
certificate  of  surveyor] — The  six  months  within 
which  summary  proceedings  under  section  23  of 
the  Highways  and  Locomotives  Act,  1878,  may 
be  taken  for  recovery  of  expenses  incurred  by  a 
highway  authority,  by  reason  of  damage  to  the 
highway  caused  by  excessive  weight  or  extra- 
ordinary traffic  thereon,  are  to  be  computed  from 
the  certificate  of  the  surveyor.  Poole  and  For- 
den  Highway  Board  v.  Gunning,  51  Law  J.  Rep. 
M.C.  49. 

Main  road. 

15. — Borough:  liability  to  county  rate] — By 
a  local  Act  passed  in  1874  the  limits  of  the 
borough  of  Middlesbrough  were  extended.  By 
section  20  of  that  Act  it  was  enacted  that  the 
extended  area  "  shall  be  exempt  from  all  county 
rates  save  only  in  respect  of  the  purposes  for 
which  any  county  rates  are  now  leviable  within 
the  existing  borough."  At  the  time  of  the 
passing  of  that  Aot  general  county  rates  were 
leviable  within  the  existing  borough  for  all  pur- 
poses for  which  general  county  rates  could  be 
levied  in  any  part  of  the  riding.  By  section  13 
of  the  Highways  and  Locomotives  Amendment 
Act,  1878,  any  road  which  has  ceased  to  be  a 
turnpike  road  in  manner  described  by  the  Act 
shall  be  deemed  to  be  a  main  road,  and  one  half 
of  the  expense  incurred  by  the  highway  autho- 
Dioebt,  1881-1885. 


rity  in  the  maintenance  of  such  road  shall  be 
contributed  out  of  the  county  rate  : — Held,  that 
as  within  the  borough  existing  at  the  time  of  the 
passing  of  the  local  Act  general  county  rates 
were  leviable  for  all  purposes,  the  saving  of 
such  liability  rendered  the  exemption  in  section 
20  inoperative ;  and  therefore  the  inhabitants  of 
the  extended  area  of  the  borough  were  not  ex- 
empt from  liability  to  pay  oounty  rates  for  the 
maintenance  of  a  road  under  section  13  of  the 
Highways  and  Locomotives  Amendment  Act, 
1878.— The  decision  of  the  Queen's  Bench  Di- 
vision (Law  Rep.  11  Q.B.  D.  490)  affirmed. 
The  Overseers  of  Middlesbrough  v.  The  Justices 
of  the  North  Biding  of  Yorkshire  (App.),  Law 
Rep.  12  Q.B.  D.  239. 

16. — "  County  "  :  "  county  authority  of  the 
county  in  which  such  road  is  situate  "] — By  the 
Highways  and  Locomotives  (Amendment)  Act, 
1878,  s.  13,  half  the  cost  of  maintenance  of  a  road 
that  has  ceased  to  be  a  turnpike  road  is  to  be 
paid  "  by  the  county  authority  of  the  county  in 
which  such  road  is  situate  " ;  and  by  section  38 
the  word  "county"  in  that  Act  is  to  have  the 
same  meaning  as  it  has  in  the  Highway  Act, 
1862  (25  &  26  Vict.  c.  61),  s.  2,  which  provides 
that,  for  the  purposes  of  that  Act,  "  all  liberties 
and  franchises  except  boroughs  shall  be  con- 
sidered as  forming  part  of  that  county  by  which 
they  are  surrounded."  The  highway  authority 
of  the  borough  of  Over  Darwen,  in  Lancashire, 
claimed  contribution  in  respect  of  the  main- 
tenance of  part  of  a  road  in  the  borough  that  had 
ceased  to  be  a  turnpike  road  from  the  county 
authority  of  the  county  of  Lancaster: — Held, 
that  the  word  "  county  "  in  section  13  of  the 
Act  of  1878  is  a  geographical  term ;  and  that 
the  county  authority  of  Lancaster,  by  which 
county  the  road  in  question  is  surrounded,  is 
liable  to  contribute  as  "  the  county  authority  of 
the  county  in  which  such  road  is  situate."  The 
Mayor  dtc.  of  Over  Darwen  v.  The  Justices  of 
Lancashire  (App.),  54  Law  J.  Rep.  M.C.  51 ;  Law 
Rep.  15  Q.B.  D.  20. 

Judgment  of  the  Queen's  Bench  Division  (53 
Law  J.  Rep.  M.0. 198 ;  Law  Rep.  13  Q.B.  D.  497) 
affirmed.    Ibid. 

17. — Local  government  board:  provisional 
order  declaring  a  main  road  to  be  a  highway] — By 
41  &  42  Vict.  c.  77,  s.  16,  it  is  enacted  that  if  it 
appears  to  a  county  authority  that  a  road  ceasing 
by  virtue  of  section  13  to  be  a  turnpike  road  ought 
not  to  become  a  main  road,  such  authority  shall, 
before  the  1st  of  February,  1879,  apply  for  a 
provisional  order  declaring  that  such  a  road 
ought  not  to  become  a  main  road ;  "  subject  as 
aforesaid,  where  it  appears  to  a  county  autho- 
rity that  any  road  "  which  has  become  such  a 
main  road  "  ought  to  cease  to  be  a  main  road 
and  become  an  ordinary  highway,"  the  county 
authority  may  apply  to  the  Local  Government 
Board  for  a  provisional  order  declaring  that 
such  road  has  ceased  to  be  a  main  road  and 
become  an  ordinary  highway.  A  road  included 
in  a  turnpike  trust,  which  expired  in  1877,  hav- 
ing become  by  virtue  of  41  &  42  Vict.  c.  77,  s. 
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13,  a  main  road,  the  county  authority  did  not 
apply,  pursuant  to  section  16,  before  the  1st  of 
February,  1879,  to  the  Local  Government 
Board  for  an  order  declaring  that  the  road 
ought  not  to  become  a  main  road.  In  1884 
the  county  authority  applied  for  an  order  de- 
claring that  the  road  had  ceased  to  be  a  main 
road,  but  the  Local  Government  Board  declined 
to  consider  the  application,  on  the  ground  that 
it  was  made  too  late,  because  it  had  not  been 
made  before  the  1st  of  February,  1879 : — Held, 
that  the  Local  Government  Board  ought  to  enter- 
tain the  application  even  though  it  had  not  been 
made  before  the  1st  of  February,  1879,  for  that 
the  words  "  subject  as  aforesaid  "  which  intro- 
duce the  second  clause  of  section  16  do  not 
introduce  into  that  clause  the  date  of  the  1st  of 
February,  1879,  but  mean  that  the  power  given 
by  clause  2  of  section  16  is  to  be  exercised  sub- 
ject to  the  preceding  provisions  of  the  Act  as  to 
authority  over,  management  of,  and  mainten- 
ance of  the  roads  to  which  the  statute  applies. 
Beg.  v.  The  Local  Government  Board  (App.),  64 
Law  J.  Bep.  Q.B.  104  ;  Law  Bep.  15  QJB.  D.  70. 

18.— -"Maintenance"  :  removal  of  snow] — 
The  expense  of  .removing  snow  necessarily  in- 
curred to  render  main  roads  fit  for  traffic  is  an 
expense  incurred  in  the  maintenance  of  such 
roads  within  section  13  of  the  Highways  and 
Locomotives  Act,  1878,  and  the  county  autho- 
rity is  liable  to  contribute  half  such  expense. 
The  Amesbury  Union  v.  The  Wilts  Justices, 
52  Law  J.  Bep.  M.C.  64 ;  Law  Bep.  10  QJB. 
D.  480. 

19. — Turnpike  road:  portions  of  a  road 
ceasing  to  be  turnpike  road] — The  Highways 
and  Locomotives  Act,  1878  (41  &  42  Vict.  c.  77), 
8.  IS  (which  enacts  that  any  road  which,  after 
the  Slst  of  December,  1870,  ceases  to  be  a  turn- 
pike road  shall  be  deemed  to  be  a  main  road, 
and  makes  the  county  liable  for  half  the  expense 
of  repairing  such  road),  is  applicable  to  a  road 
as  a  whole,  and  not  to  part  of  a  road.  There- 
fore, where  parts  of  certain  turnpike  roads  had, 
upon  the  extension  of  the  boundaries  of  a 
borough  in  1872,  been  taken  out  of  the  turnpike 
trusts,— Held,  reversing  the  decision  of  the 
Court  of  Appeal  (52  Law  J.  Bep.  M.C.  1 ;  Law 
Bep.  8  QJB.  D.  12),  and  restoring  the  previous 
decision  of  the  Queen's  Bench  Division  (50  Law 
J.  Bep.  M.C.  97 ;  Law  Bep.  6  QJB.  D.  525),  that 
they  had  not  thereby  become  main  roads  within 
the  meaning  of  the  section,  and  that  the  county 
was  not  liable  to  contribute  one  half  the  expense 
of  their  repair.  The  Justices  of  Lancashire  v. 
The  Mayor  &c.  of  Rochdale  (EL.),  53  Law  J. 
Bep.  M.C.  5 ;  Law  Bep.  8  App.  Cas.  494. 

20.—  Turnpike  road :  portions  of,  ceasing  to 
be  turnpike  road] — A  provision  in  a  Turnpike 
Act  forbidding  the  trustees  to  levy  tolls  or 
spend  money  on  any  portion  of  their  turnpike 
road  within  a  town  does  not  prevent  such  por- 
tion from  remaining  part  of  the  turnpike  road 
within  the  meaning  of  the  Highways  and  Loco- 
motives (Amendment)  Act,  1878,  s.  13.  The 
Justices  of  the  Peace  for  the  West  Biding  of  the 


County  of  York  v.  The  Queen  (HX.),  53  Law  J. 
Bep.  M.C.  41 ;  Law  Bep.  8  App.  Cas.  781. 

Nor  does  a  road,  in  respect  of  which  an  agree- 
ment has  been  made,  under  21  &  22  Vict.  c.  98, 
s.  41,  between  a  town  and  the  turnpike  trustees, 
by  which  turnpikes  are  removed  therefrom  and 
the  repair  thereof  is  undertaken  by  the  town, 
cease  on  that  account  to  form  part  of  a  turnpike 
road  within  the  same  section.    Ibid. 

Therefore,  where  a  turnpike  road  which  on  the 
31st  of  December,  1870,  included  such  parts  as 
above  mentioned,  between  that  date  and  the 
passing  of  the  Highways  and  Locomotives 
(Amendment)  Act  ceased  to  be  a  turnpike  road, 
the  obligation  of  the  county,  under  section  13, 
to  contribute  towards  the  maintenance  of  the 
road  extended  to  such  parts,  though  not  pre- 
viously maintained  by  the  turnpike  trustees. 
Ibid. 

21. — Turnpike  road:  expiration  of  trust: 
part  of  road  within  local  district :  liability  to 
contribute  to  repair] — A  turnpike  road  from 
Warrington  to  Wigan  traversed  the  parish  of 
N.,  which  by  a  local  Act  (18  &  19  Vict.  c.  c.)  in- 
corporating the  Towns  improvements  Clauses 
Act  (10  &  11  Vict.  c.  34)  was  made  in  1855  a 
highway  district.  Commissioners  were  ap- 
pointed, and  to  them  were  transferred  the 
powers  and  duties  of  the  trustees  with  regard  to 
that  part  of  the  road  which  was  within  their 
district.  The  turnpike  trust  expired  in  1877 : — 
Held  (affirming  the  judgment  of  the  Queen's 
Bench  Division),  that  the  commissioners,  as  the 
highway  authority  for  the  district,  which  was  a 
highway  area  within  41  &  42  Vict.  c.  77,  s.  13, 
were  entitled  to  be  paid  by  the  county  authority 
one  half  of  the  expenses  incurred  in  the  main- 
tenance of  the  road  within  the  limit  of  their 
district,  for  that  the  local  legislation  of  1855  had 
not  caused  the  part  included  within  the  district 
of  N.  to  cease  to  be  a  turnpike  road  within  the 
meaning  of  41  &  42  Vict.  c.  77,  s.  13,  until  the 
trust  expired  in  1877,  but  that  that  part  of  the 
road  had,  like  the  rest  of  the  road,  ceased  to  be 
a  turnpike  road  between  1870  and  1878,  and  was 
therefore  within  the  provisions  of  section  13. 
The  Improvement  Commissioners  for  the  district 
of  Newton-in -Maker field  v.  The  Justices  of  the 
Peace  for  the  County  Palatine  of  Lancaster 
(App.),  54  Law  J.  Bep.  M.C.  1 ;  Law  Bep.  13 
QJB.  D.  623. 

Materials. 

22. — Gathering  stones  on  enclosed  land: 
licence  to  surveyor  to  "gather"  stones  without 
making  compensation]  —  Under  the  Highway 
Act,  1835  (5  A  6  Will.  4.  c.  50),  s.  51,  the  sur- 
veyor may  obtain  a  licence  from  Justices  to 
"gather"  stones  lying  upon  any  enclosed  land 
in  the  parish  without  making  any  satisfaction  to 
the  owner  for  the  stones  taken.  Tlie  Alresford 
Rural  Sanitary  Authority  v.  Scott,  50  Law  J. 
Bep.  M.C.  103 ;  Law  Bep.  7  Q.B.  D.  210. 

23.  —  "  Search  for,  dig,  and  get  in  or 
through  "  :  "  avenue  to  dwelling-house  "  ;  licence 
to  get  materials  for  repair  of  highway]— The 
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exception  in  section  54  of  5  &  6  Will.  4.  c.  50 
does  not  extend  to  carrying  materials  along  an 
avenue,  but  is  confined  to  getting  materials  in 
an  avenue.  Ramsden  v.  Teates,  50  Law  J.  Hep. 
M.C.  135  ;  Law  Rep.  6  Q.B.  D.  583. 

Neglect  to  repair :  liability  of  road  authority 
under  contract  with  tramway  company.  See 
Tramway,  2. 

Power  of  highway  authority. 

24* — Oas  company ,  with  statutory  power  to 
lay  pipes  :  damage  to  pipes] — The  plaintiffs,  a 
gas  company,  having  statutory  powers  to  place 
mains  and  pipes  under  the  highways,  and  a 
statutory  obligation  to  supply  gas  within  the 
parish  of  E.,  laid,  prior  to  1872,  certain  pipes 
under  certain  highways  within  the  jurisdiction 
of  the  defendants,  who,  being  the  highway 
authority  for  the  district,  were,  by  virtue  of  10 
Vict.  c.  34,  18  &  19  Vict.  c.  120,  and  25  &  26 
Vict.  c.  102,  bound  to  repair  the  highways,  and 
empowered  to  pave  and  alter  the  level  of  streets 
under  their  management.  In  1872  the  defen- 
dants began  to  use  steam  rollers  of  considerable 
weight  for  the  purpose  of  repairing  the  high- 
ways, and  thereby  fractured  certain  pipes 
belonging  to  the  plaintiffs  laid  under  the  high- 
ways : — Held,  that  the  plaintiffs  were  entitled 
to  an  injunction  restraining  the  defendants  from 
using  any  steam  rollers  in  such  a  way  as  to 
fracture  or  damage  any  pipes  belonging  to  the 
plaintiffs  which  were  properly  laid  under  the 
highways  within  the  jurisdiction  of  the  defen- 
dants. The  Oas  Light  and  Coke  Company  v. 
The  Vestry  of  St.  Mary  Abbott's,  Kensington 
(App.),  54  Law  J.  Rep.  Q.B.  414 ;  Law  Rep.  15 
Q.B.  D.  1. 

Wall  supporting  highway:  liability  to  repair: 
easement  of  support.    See  Support,  1. 

Surveyor. 

25. — Local  act :  local  authority]— An  urban 
authority,  who,  by  virtue  of  a  local  Act,  were 
already  before  the  passing  of  the  Public  Health 
Act,  1875,  s.  144,  surveyors  of  highways,  were, 
in  respect  of  an  act  done  by  them  as  such  sur- 
veyors, Bued  more  than  three  months,  but  less 
than  six  months,  after  the  cause  of  action  arose : 
— Held,  that  the  three  months  limited  by  the 
Highway  Act,  1835,  s.  109,  for  actions  against 
surveyors  of  highways  for  anything  done  under 
that  Act  having  expired,  the  action  was  too  late, 
notwithstanding  the  limitation  by  5  &  6  Vict.  c. 
97,  s.  5,  of  two  years  for  an  action  for  anything 
done  under  a  local  and  personal  Act,  and  the 
limitation  by  the  Public  Health  Act,  1875,  s. 
264,  of  six  months  for  an  action  against  a  local 
authority  for  anything  done  under  that  Act. 
Burton  v.  The  Mayor,  Aldermen,  and  Burgesses 
of  the  Corporation  of  Salford,  52  Law  J.  Rep. 
Q.B.  668 ;  Law  Rep.  11  Q.B.  D.  286. 

Taylor  v.  The  Meliham  Local  Board  (47  Law 
J.  Rep.  C.P.  12)  distinguished.    Ibid. 

Duty  of.    See  Public  Health  Act,  5. 


Negligence :    iron    flap 
Metropolis,  19. 


in    pavement.      See 


Waywardens. 

26. — Election:  separate  townships:  poll: 
mandamus] — At  an  election  of  waywardens  for 
a  parish  containing  eleven  townships,  the  names 
of  the  candidates  for  each  township  were  put 
separately  to  the  meeting,  and  the  candidate  in 
whose  favour  the  shew  of  hands  was,  declared 
duly  elected  for  that  particular  township,  the 
successful  candidate  for  the  first  township  being 
declared  before  the  election  for  the  second  was 
commenced,  and  so  on.  After  the  eleven  way- 
wardens had  been  elected,  an  elector  demanded 
a  poll  for  those  townships  which  had  been  third 
and  fourth  in  order : — Held,  that  the  demand 
was  too  late,  the  election  for  each  township 
being  a  separate  and  distinct  election.  Reg.  v. 
The  Vicar  of  St.  Asaph,  52  Law  J.  Rep.  Q.B. 
671 ;  Law  Rep.  11  Q.B.  D.  282  (sub  nom.  Reg.  v. 
Thomas). 

HINDE  PALMER'S  ACT. 

[32  &  33  Vict.  o.  44.] 

See  Administration,  41. 

HIRING  FURNITURE. 

Custom  of  trade.  See  Bankruptcy — Order  and 
Disposition,  7-9. 

HOMICIDE. 

See  Murder. 

HONORARY  FREEDOM  OF  BOROUGH. 

[Power  to  municipal  corporations  to  confer 
honorary  freedom  of  boroughs  upon  persons 
of  distinction.    48  &  49  Vict.  o.  29.] 

HOSPITAL. 

[Power  to  sanitary  authorities  in  Ireland  to  take 
land  for  the  erection  of  temporary  cholera 
hospitals.  47  &  48  Vict.  c.  59,  and  48  &  49 
Vict.  c.  39.] 

Nuisance  by  establishment  of  hospital :  exercise 
of  statutory  powers.    See  Nuisance,  13. 

HOTCHPOT. 

Clause  in  will:  effect  of:  interest  chargeable 
on  advances.    See  Advance,  1. 

HOUSE. 

Direction  to  block  up.  See  Will — Validity  of 
Gift. 

HOUSE    OCCUPIERS    DISQUALIFICATION 
REMOVAL  ACT. 

[Relief  of  municipal  voters  from  disqualifica- 
tion in  consequence  of  letting  their  houses  for 
short  periods.    48  <fc  49  Vict.  c.  9.] 
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HOUSEHOLD  FRANCHISE. 

[Extension  of  household  and  lodger  franchise, 
48  <fe  49  Vict.  c.  3,  ss.  2,  3.] 


HOUSEHOLDER. 

[Householder  permitting  defilement  of  young 
girl  on  his  premises,  punishable.  See  48  k  49 
Vict.  c.  69,  s.  6.] 

HOUSE  OF  COMMONS. 

Practice  of,  as  to  taking  oath :  admissibility  of 
evidence.    See  Parliamentary  Oath,  3. 

Privilege  of  officers.    See  Parliament,  18. 


HOUSE  OF  LORDS. 

1. — Appeal:  bankruptcy] — Where  an  appeal 
involves  a  question  of  the  appellant's  status, 
the  House  will  allow  it  to  be  proceeded  with 
notwithstanding  the  bankruptcy  of  the  appel- 
lant. Gordon  v.  Merrick*  (H.L.  Sc),  Law  Rep. 
10  App.  Cas.  171. 

2. — Appeal:  leave  to  appeal] — Leave  to  ap- 
peal to  the  House  of  Lords  on  a  question  of 
discretion  will  not  be  granted.  In  re  Clark; 
ex  parte  the  East  and  West  India  Dock  Com- 
pany (App.),  50  Law  J.  Rep.  Chanc.  789;  Law 
Rep.  17  Ch.  D.  759. 

8. — Appeal:  point  of  law:  staying  trial  of 
issues  of  fact  pending  tJie  appeal] — When  an 
appeal  upon  a  point  of  law  is  allowed,  and  the 
case  is  remitted  to  the  Court  below  for  trial  on 
the  issues  of  fact,  the  Court  of  Appeal  will  not, 
as  a  general  rule,  stay  the  trial  of  the  issues  of 
fact  pending  an  appeal  to  the  House  of  Lords 
on  the  point  of  law.  In  re  Palmer  (App.),  52 
Law  J.  Rep.  Chanc.  224 ;  Law  Rep.  22  Ch.  D.  88. 

4.—  Appeal:  time:  matrimonial  cause] — 
Since  the  Judicature  Act  of  1881,  an  appeal  to 
the  House  of  Lords  in  a  matrimonial  cause 
(where  an  appeal  lies)  can  only  be  from  a  de- 
cision of  the  Court  of  Appeal;  and  such  an 
appeal  must  be  brought  within  one  month  after 
the  decision  appealed  against  is  pronounced  by 
the  Court  of  Appeal,  if  the  House  of  Lords  is 
then  sitting,  or,  if  not,  within  fourteen  days 
after  the  House  of  Lords  next  sits.  Cleaver  v. 
Cleaver  (HJj.)  Law  Rep.  9  App.  Cas.  631. 

5. — Conflicting  decisions] — Observations  of 
Lord  Selborne,  L.C.,  as  to  the  duty  of  the  House 
of  Lords,  where  former  decisions  of  the  House 
are  in  conflict.  The  Caledonian  Railway  Com- 
pany v.  Walker's  Trustees  (H.L.  Sc),  Law  Rep. 
7  App.  Cas.  259. 

6. — Costs]  —Where  the  decision  of  the  Court 
below  was  substantially  affirmed,  but  an  altera- 
tion made  in  the  interlocutor  which  was  wanted 
to  give  complete  security  to  the  interests  re- 
presented by  the  appellants;  and  where  the 
attitude  of  both  sets  of  respondents  before  action 
brought  was  such  as  to  justify  the  institution 
of  some  action  for  the  purpose  of  obtaining 
the  declarations  now  obtained,— Held,  that  the 


respondents  were  not  entitled  to  their  costs  of 
the  appeal.  Pater  son  v.  Provost  of  St.  Andrew's, 
(H.L.  Sc),  Law  Rep.  6  App.  Cas.  833. 

Stay  of  execution  pending  appeal  to  House.    See 
Pbactice — Staying  Proceedings,  3. 

HOUSING  OF  WORKING  CLASSES. 

[Amendment  of  the  law  relating  to  dwellings  of 
the  working  classes.    48  &  49  Vict.  c.  72.] 

HUNDRED. 

Liability  of,  for  felonious  demolition  of  house. 
See  Riot. 

HUSBAND  AND  WIFE. 

Actions  and  Proceedings. 
Between  husband  and  wife. 
By  or  against  stranger. 

Contract  of  Wife. 

Conveyance  by  Wife. 

Curtesy. 

Dower. 

Joint  Tenancy. 

Liability  of  Husband. 

Married  Women's  Property  Acts. 

Property  of  Wife. 

Equity  to  settlement 

Leaseliolds. 

Restraint  on  anticipation. 

Separate  property. 
Separation  Deed. 
Will  of  Wife. 


[Power  for  Court  to  bind  interest  of  married 
woman,  notwithstanding  restraint  on  antici- 
pation, 44  &  45  Vict.  c.  41,  s.  39.  Power  to 
married  woman  to  appoint  attorney,  s.  40.] 

[Married  Women's  Property  Act,  1882.  Con- 
solidation and  amendment  of  the  Acts  re- 
lating to  the  property  of  married  women.  45 
A  46  Vict.  c.  75.] 

Actions  and  Proceedings. 

Between  husband  and  wife. 

1. — Action  by  husband  against  wife :  money 
paid  by  husband  for  wife  before  and  after 
marriage]— A  husband  can  maintain  an  action 
against  his  wife,  and  charge  her  separate  pro- 
perty, upon  a  contract  made  between  them  after 
marriage,  the  Married  Women's  Property  Act, 
1882,  having  in  no  way  interfered  with  the 
remedies  which  he  had,  prior  to  the  passing  of 
that  Act,  against  his  wife  in  respect  of  her 
separate  estate.  Butter  v.  Butlert  Law  Rep. 
14  Q.B.  D.  831  [affirmed  on  appeal,  55  Law  J. 
Rep.  QJB.  55 ;  Law  Rep.  16  Q.B.  D.  374]. 
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2. — Lunacy  of  husband:  conversion  of  hus- 
band's property  by  wife :  recovery  from  estate  of 
wife] — An  action  was  brought  by  the  repre- 
sentative of  a  deceased  husband  against  the 
representatives  of  his  deceased  wife,  and  the 
statement  of  claim  stated  that  the  wife  during 
the  lifetime  of  the  husband  (who  was  a  lunatic, 
though  not  so  found  by  inquisition)  took  pos- 
session of  and  sold  certain  of  the  husband's 
chattels  and  applied  the  proceeds  of  sale  to  her 
own  use,  and  claimed  to  recover  the  proceeds 
from  the  wife's  estate  in  the  hands  of  her  exe- 
cutors:— Held,  on  demurrer,  that  the  action 
was  sustainable.  In  re  Williams ;  Williams  v. 
Stratum,  50  Law  J.  Rep.  Chanc.  495. 

By  or  against  stranger. 

3. — Judgment  summons  :  order  for  payment : 
separate  estate :  restraint  on  anticipation] — 
Upon  a  judgment  summons  issued  under  section 
5  of  the  Debtors  Act,  1869,  against  a  married 
woman  who  has  only  separate  estate  which  she 
is  restrained  from  anticipating,  an  order  for 
payment  cannot  be  made  unless  it  is  shewn 
that,  since  the  date  of  the  judgment,  she  has 
received  some  of  her  separate  income.  If  in 
the  judgment  execution  is  limited  to  separate 
estate  which  she  is  not  restrained  from  anti- 
cipating, quaere  whether  section  5  of  the  Debtors 
Act,  1869,  applies  at  all.  Dillon  v.  Cunningham 
(Law  Rep.  8  Exch.  23)  distinguished.  Meager  v. 
Pellew  (App.),  Law  Rep.  14  Q.B.  D.  973. 

4. — Married  women's  property  acts  :  debt  of 
wife  contracted  before  marriage :  action  against 
husband  after  death  of  wife :  persons  married 
between  the  30th  of  July,  1874,  and  the  1st  of 
January,  1883] — A  man  married  between  the 
passing  of  the  Married  Women's  Property  Act 
(1870)  Amendment  Act,  1874  (30th  of  July, 
1874),  and  the  coming  into  operation  of  the 
Married  Women's  Property  Act,  1882  (1st  of 
January,  1883),  was  sued  after  the  death  of  his 
wife,  merely  as  her  husband,  for  a  debt  con- 
tracted by  her  before  marriage : — Held  (on  de- 
murrer), that  the  Act  of  1874  did  not  make  the 
action  maintainable,  although  the  defendant  did 
not  plead  under  section  2  that  he  had  not  re- 
ceived any  property  with  his  wife.  Bell  v. 
Stocker,  52  Law  J.  Rep.  Q.B.  49;  Law  Rep. 
10  Q.B.  D.  129. 

5. — Married  women's  property  act :  tort  com- 
mitted before  passing  of  act :  right  of  wife  to 
sue  alone] — A  married  woman  is  entitled  under 
the  Married  Women's  Property  Act,  1882,  s.  1, 
Bub  s.  2,  to  bring  an  action  in  respect  of  a  tort 
committed  upon  her  during  coverture  before  the 
commencement  of  the  Act,  without  joining  her 
husband  as  plaintiff.  Weldon  v.  Winslow 
(App.),  53  Law  J.  Rep.  Q.B.  528;  Law  Rep. 
13  Q.B.  D.  784. 

6. — Married  women's  property  act :  tort  be- 
fore  the  passing  of  the  act:  coverture:  right  to 
sue  alone] — The  Married  Women's  Property  Act, 
1882,  does  not  enable  a  married  woman  to  bring 
an  action  for  an  assault  committed  upon  her 


during  coverture  before  the  passing  of  the  Act 
without  joining  her  husband.  Weldon  v.  Riviire, 
53  Law  J.  Hep.  Q.B.  448. 

7. — Married  women's  property  act :  tort  com- 
mitted against  wife  during  coverture :  action 
brought  subsequently] — The  effect  of  the  Married 
Women's  Property  Act,  1882,  is  to  make  a 
married  woman  discovert  from  the  date  of  the 
passing  of  that  Act  in  respect  of  torts  com- 
mitted against  her  during  coverture,  and  she  is 
entitled  to  bring  an  action  in  respect  of  a  tort 
committed  during  coverture  and  before  1882, 
which  would  otherwise  be  barred  by  21  Jac.  1. 
c.  16,  s.  3 ;  for  that  statute  begins  to  run  only 
from  the  date  of  the  passing  of  the  Act  of  1882. 
Lowe  v.  Fox  (App.),  54  Law  J.  Rep.  Q.B.  561 ; 
Law  Rep.  15  Q.B.  D.  667. 

8. — Practice :  leave  to  married  woman  to  sue 
alone :  when  to  be  obtained :  agent :  right  of,  to 
set  up  jus  tertii] — Leave  for  a  married  woman 
to  sue  alone  can  be  obtained  under  Order  XVI. 
rule  8,  after  action  commenced,  as  well  as  be- 
fore. The  plaintiff,  a  widow,  being  entitled 
absolutely  to  certain  leaseholds  and  being  trus- 
tee of  certain  other  leaseholds,  married  in  a 
colony  K.,  then,  and  at  the  time  of  action 
brought,  an  infant.  He  agreed  with  her  the  day 
before  marriage  to  settle  her  property  upon  her, 
but  no  settlement  was  ever  made.  He  deserted 
her  shortly  afterwards,  and  she  returned  to  Eng- 
land. Before  this  marriage  she  had  appointed 
the  defendant  to  receive  the  rents  arising  out  of 
both  these  properties,  and  he  continued  to  do 
so  after  he  was  aware  of  her  marriage.  K. 
never  claimed  any  of  the  rents  so  received,  but 
the  defendant  having  declined  to  pay  them  to 
the  plaintiff,  she,  without  obtaining  leave, 
brought  an  action  for  them  in  her  own  name 
alone.  The  defendant  took  out  a  summons 
under  Order  XVI.  rule  8  to  oblige  her  to  give 
security  or  join  a  next  friend.  This  summons 
was  dismissed : — Held  (by  the  Court  of  Appeal), 
that  the  effect  of  the  dismissal  of  the  summons 
was  to  give  the  plaintiff  leave  to  sue  alone ;  that 
she  could  therefore  recover  in  this  action  the 
rents  received  by  the  defendant  from  the  trust 
property ;  but  (dissentiente  Brett,  L.J.)  that,  the 
agreement  for  a  settlement  being  void,  she  could 
not  recover  the  rents  received  since  her  mar- 
riage from  the  property  to  which  she  was,  prior 
to  her  marriage,  absolutely  entitled.  By  Brett, 
L.J.— that  she  could  recover  these  also,  for  that 
the  defendant  could  not  allege  that  he  re- 
tained them  by  the  right  title  and  authority  of 
her  husband.  Kingsman  v.  Kingsman  (App.), 
50  Law  J.  Rep.  Q.B.  81 ;  Law  Rep.  6  QJB.  D.  122. 

9. — Practice :  writ  specially  indorsed :  final 
judgment :  separate  estate] — In  an  action  against 
the  defendant,  who  was  a  widow,  in  respect  of  bills 
of  exchange  given  by  her  while  under  coverture, 
the  writ  being  specially  indorsed  under  Order 
IH.  rule  6,  a  summons  was  taken  out  by  the  plain- 
tiff, under  Order  XIV.  rule  1,  for  liberty  to  sign 
final  judgment : — Held,  that,  the  defendant  being 
under  coverture  when  the  bills  were  given,  and 
there  being  nothing  to  shew  she  had  any  se- 
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parato  estate,  the   order  could  not  be  made. 
Ortner  v.  Fitzgibbon,  50  Law  J.  Rep.  Chanc.  17. 

Affidavit  as  to  documents  by  husband  and  wife 
having  separate  interests.  See  Practice — 
Production  of  Documents,  10. 

Action  by  executrix  and  her  husband :  liquida- 
tion of  husband.    See  No.  28  infra. 

Judgment  against  husband:  order  of  commit- 
ment :  proof  of  means :  wife  entitled  to  large 
separate  estate.    See  Arrest,  8. 

Judgment  against  married  woman.  See  Prac- 
tice— Judgment,  11,  12  ;  Parties,  34. 

Partition :  request  for  sale  by  married  woman. 
See  Partition,  9,  10. 

Security  for  costs :  married  woman  suing  with- 
out husband.    See  Costs— Security  for,  8,  9. 

Separate  examination  of  wife,  when  necessary, 
on  payment  out  of  Court.  See  Settled  Es- 
tates Act,  3,  4. 

Alimony. 
See  Divorce — Alimony. 

Contract  of  "Wife. 

10. — Agreement  to  release  jointure  :  fines  and 
recoveries,  act  for  abolition  of  (Ireland)  (4  &  5 
Will.  4.  c.  92),  8S.  68,  71] — A  married  woman 
was  entitled  by  an  ante-nuptial  settlement  to  a 
jointure  rent-charge  after  her  husband's  death 
secured  upon  his  real  estates  in  Ireland.  The 
wife  having  left  him,  the  husband  commenced  a 
suit  for  restitution  of  conjugal  rights.  With  a 
view  to  a  compromise  by  an  agreement  for  se- 
paration a  document  was  drawn  up  and  signed 
by  the  husband,  which  stipulated  that  the  wife 
should  release  part  of  her  jointure.  The  wife 
signed  this  document  with  a  qualification  that 
no  further  steps  were  taken  in  the  matrimonial 
suit,  but  it  was  not  stayed  or  dismissed.  A  deed 
was  prepared  to  carry  out  the  terms  of  the  com- 
promise, and  was  executed  by  the  husband,  but 
the  wife  refused  to  execute  it  or  to  return  to  her 
husband,  and  the  husband  afterwards  died : — 
Held,  reversing  the  decision  of  the  Court  of 
Appeal  in  Ireland,  that  the  wife  was  not,  when 
she  signed  the  document,  in  all  respects  in  the 
same  position  as  a  feme  sole,  and  that  even  if 
any  final  agreement  had  been  come  to  she 
would  not  have  been  bound  by  it,  there  having 
been  no  acknowledgment  as  required  by  4  &  5 
Will.  4.  c.  92,  bs.  68,  71 ;  and  that  specific  per- 
formance of  the  agreement  to  release  her  jointure 
could  not  be  decreed  against  her.  Hunt  v.  Hunt 
(4  De  Gex,  F.  &  J.  221 ;  31  Law  J.  Rep.  Chanc. 
161)  and  Besant  v.  Wood  (Law  Rep.  12  Ch.  D. 
605)  commented  on  by  the  Earl  of  Selborne,  L.C. 
Cahill  v.  Cahill,  Law  Rep.  8  App.  Cas.  420. 

11. — Consent  to  reference  order] — No  sub-sec- 
tion of  the  Married  Women's  Property  Act, 
1882,  s.  1,  is  retrospective.  Conolan  v.  Leyland, 
54  Law  J.  Rep.  Chanc.  123;  Law  Rep.  27 
Ch.  D.  682. 


An  action  having  been  brought  against  L.,  a 
married  woman,  in  respect  of  her  contract  made 
before  the  commencement  of  the  Act,  L.  ap- 
peared separately,  and  in  1883  consented  to  an 
order  referring  the  question  to  an  arbitrator, 
and  agreeing  to  abide  by  his  award : — Held,  that 
L.'s  consent  to  the  order  constituted  a  new  con- 
tract made  after  the  date  of  the  commencement 
of  the  Act,  and  therefore  one  by  which  her 
separate  property  generally  was  bound.    Ibid. 

12. — Contract  made  before  passing  of  married 
women's  property  act,  1882 :  separate  property  ; 
restraint  on  anticipation]— Sub-section  4  of  sec- 
tion 1  of  the  Married  Women's  Property  Act, 
1882,  which  affects  the  rights  of  parties,  is  not 
retrospective,  and  therefore  a  judgment  obtained 
in  an  action  brought  after  the  passing  of  the 
Act  against  a  married  woman  on  a  promissory 
note  made  before  the  passing  of  the  Act  can 
only  be  enforced  against  so  much  of  her  separate 
estate  as,  free  from  restraint  on  anticipation, 
would  have  been  liable  before  the  passing  of  the 
Act.  Tumbull  v.  Forman  (App.),  54  Law  J. 
Rep.  Q.B.  489  ;  Law  Rep.  15  Q.B.  D.  234. 

Conolan  v.  Leyland  (54  Law  J.  Rep.  Chanc. 
123)  approved.    Ibid. 

Bursill  v.  Tanner  (Law  Rep.  13  Q.B.  D.  691) 
questioned.    Ibid. 

13. — Post-nuptial  contract  by  wife  with  hus- 
band in  respect  of  her  real  estate]— A  wife,  im- 
mediately after  the  marriage,  and  in  considera- 
tion thereof  and  of  her  husband  undertaking 
the  management  of  lands  and  tenements  of 
which  she  was  seised  in  fee,  and  of  his  paying 
off  incumbrances  and  defraying  the  expenses  of 
managing  and  keeping  the  premises  in  repair, 
verbally  agreed  to  convey  the  lands  and  tene- 
ments to  him,  and  to  settle  them  upon  him  ab- 
solutely, and  to  do  all  such  acts  as  might  be 
legally  necessary  for  effectuating  suoh  convey- 
ance and  settlement.  The  husband  performed 
his  part  of  the  agreement,  but  the  wife  died  with- 
out having  executed  or  acknowledged  a  deed : — 
Held,  that  this  contract  could  not  be  set  up  as 
an  equitable  defence  to  a  claim  by  her  heir-at- 
law  to  recover  the  land.  Williams  v.  Walker, 
Law  Rep.  9  Q.B.  D.  576. 

14. —  Post-nuptial  covenant:  separate  pro- 
perty: restraint  on  anticipation]— -by  a  post- 
nuptial settlement  made  in  1847,  it  was  agreed 
and  declared  by  and  between  the  husband,  wife, 
and  trustees,  and  the  husband  covenanted,  that 
all  property  to  which  the  wife,  or  her  husband 
in  her  right,  was  then  or  should  during  the 
ooverture  become  possessed  of  or  entitled  to, 
should  be  assured  upon  trust  for  the  wife  for 
b'fe  to  her  separate  use  without  power  of  anti- 
cipation, and  after  her  death  upon  trusts  in 
favour  of  the  husband  and  issue  of  the  mar- 
riage. During  the  coverture  property  of  the 
wife  was  reduced  into  possession  by  the  hus- 
band, and  settled  upon  the  trusts  of  the  settle- 
ment. In  1883  the  wife  became  entitled,  as  one 
of  the  next-of-kin  of  a  deceased  testator,  to  a 
share  of  undisposed-of  personalty : — Held,  first, 
that  the  operation  of  section  5  of  the  Married 
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Women's  Property  Act,  1882,  conferring  on  wo- 
men married  before  the  1st  of  January,  1888, 
the  right  to  hold  and  dispose  of  as  their  separate 
property  all  real  and  personal  property  accruing 
after  that  date,  was  not  displaced  by  section  19 
of  the  Act,  which  saves  "any  settlement  or 
agreement  for  a  settlement  made  or  to  be  made, 
whether  before  or  after  marriage,  respecting  the 
property  of  any  married  woman ;  "  but  that 
section  19  referred  only  to  settlements  made  by 
and  binding  upon  married  women ;  and,  there- 
fore, that  the  settlement,  so  far  as  it  purported 
to  be  made  by  the  wife,  being  void,  the  wife  was 
entitled  to  the  undisposed-of  personalty  as  her 
separate  property.  In  re  Stonor's  Trusts  (52 
Law  J.  Rep.  Chanc.  776 ;  Law  Rep.  24  Ch.  D.  195) 
distinguished.  Secondly,  that  the  wife  could  be 
put  to  her  election,  notwithstanding  that  the 
compensating  fund  was  subject  to  restraint  on 
anticipation.  In  re  Queade's  Trusts,  54  Law  J. 
Rep.  Chanc.  786. 

Agreement  by  parol  in  consideration  of  marriage. 
See  Frauds,  Statute  of,  1. 

Concurrence  in  breach  of  trust :  right  of  trustee 
to  indemnity.    See  Trust  —Indemnity,  1. 

Election  by  married  woman.   See  Election,  1-3. 

Infant :  joint  tenant,  contraot  on  marriage  of. 
See  No.  26  infra. 

Separate  property  when  bound  by.  See  No.  52 
infra. 

Undertaking  by  married  woman  as  to  damages ! 
effect  and  enforcement  of.  See  Practice — 
Undertaking,  1. 

Conveyance  by  Wife. 

[Acknowledgment.  Rules  under  the  Fines  and 
Recoveries  Act  and  section  7  of  the  Convey- 
ancing Act,  1882.  31st  of  December,  1882. 
See  52  Law  J.  Rep.  Chanc.  ad  init.] 

15.  —  Acknowledgment :  husband's  concur- 
rence:  prior  bankruptcy  of  the  husband] — A 
married  woman  was  entitled  to  a  Bhare  in  the 
proceeds  of  real  estate  subject  to  the  life  in- 
terest of  the  testator's  widow.  During  the  life- 
time of  the  tenant  for  life  the  husband  executed 
a  deed  assigning  all  his  property  to  his  creditors, 
and  subsequently  became  bankrupt.  After  the 
death  of  the  tenant  for  life  the  husband  joined 
with  his  wife  in  executing  deeds,  which  were 
acknowledged  by  the  wife  under  the  Fines  and 
Recoveries  Act,  creating  charges  on  the  wife's 
share  of  the  testator's  estate: — Held,  that  the 
creditors'  deed  and  the  bankruptcy  of  the  hus- 
band did  not  preclude  him  from  joining  with  his 
wife  in  executing  the  acknowledged  deeds,  and 
that  the  persons  claiming  under  those  deeds  were 
entitled  according  to  their  priorities  in  preference 
to  the  trustee  of  the  creditors'  deed  and  the  as- 
signee in  the  bankruptcy.  In  re  Jakeman's 
Trusts,  52  Law  J.  Rep.  Chanc.  363 ;  Law  Rep. 
23  Ch.  D.  344. 

16. — Acknowledgment:  New  Zealand:  ordi- 
nary commissioner] — The  acknowledgment  of  a 


disentailing  deed  by  a  married  woman  under  3  & 
4  Will.  4.  c.  74,  was  taken  in  New  Zealand  before 
a  commissioner  authorised  to  administer  oaths 
in  that  colony,  instead  of  before  a  commission 
specially  appointed  under  section  83.  The  Court 
allowed  the  documents  to  be  filed  by  virtue  of 
15  &  16  Yiot.  o.  86.  s.  22,  by  which  all  acknow- 
ledgments required  for  the  purpose  of  enrolling 
any  deed  in  the  Court  of  Chancery  may  be  sworn 
m  any  colony  before  any  person  lawfully  author- 
ised to  administer  oaths  in  such  colony.  In  re 
Alice  Eliza  Smith,  50  Law  J.  Rep.  Q.B.  32. 

17. — Acknowledgment :  varying  certificate  by 
omitting  words  "  of  full  age  "] — By  order  of  a 
Vice-Chancellor  indentures  of  settlement  were 
directed  to  be  executed  by  a  married  woman  who 
was  an  infant.  The  Court  allowed  the  certificate 
of  acknowledgment  under  3  A  4  Will.  4.  o.  74. 
s.  84,  to  be  varied  by  omitting  the  words  "  of 
full  age."    In  re  Lacey,  Law  Rep.  6  Q.B.  D.  154. 

18. — Bare  trustee  :  judgment  for  sale] — After 
a  judgment  for  sale  in  an  action  a  married  woman 
trustee  is  a  "  bare  trustee  "  within  the  meaning 
of  the  Vendor  and  Purchaser  Act,  1874,  s.  6,  and 
can  convey  real  estate  as  if  a  feme  sole.  In  re 
Docwra ;  Docwra  v.  Faith,  54  Law  J.  Rep. 
Chanc.  1121 ;  Law  Rep.  29  Ch.  D.  693. 

19. — Concurrence  of  husband  :  dispensing 
with] — A  married  woman  applied  for  and  ob- 
tained an  order,  under  the  91st  section  of  3  &  4 
Will.  4.  o.  74,  to  dispense  with  the  concurrence 
of  her  husband  in  the  conveyance  of  certain 
property  by  her,  in  which  he  declined  to  join 
unless  he  was  paid  a  sum  of  money  for  so 
doing.  It  appeared  that  the  husband  had  left 
and  lived  apart  from  the  applicant  for  several 
years,  and  had  in  a  very  small  manner  con- 
tributed to  her  support  since,  but  that  she  had 
otherwise  wholly  maintained  herself.  In  re 
Caine,  52  Law  J.  Rep.  Q.B.  354;  Law  Rep. 
10  Q.B.  D.  284. 

20.  —  Concurrence  of  husband:  equity  to 
settlement] — A  conveyance  by  a  married  woman 
of  her  real  estate  under  an  order  of  the  Court 
under  section  91  of  the  Fines  and  Recoveries  Act 
dispensing  with  her  husband's  concurrence  does 
not  enable  her  to  dispose  of  her  husband's  right 
at  common  law  to  the  rents  and  profits  during 
the  joint  lives  of  himself  and  the  wife.  Where, 
however,  the  husband  comes  to  enforce  his  rights 
in  equity  to  those  rents  and  profits,  the  wife's 
equity  to  a  settlement  will  be  enforced  against 
him,  and  the  whole  amount,  if  small  and  con- 
stituting the  only  income  of  the  wife,  will  be 
awarded  to  her.  Fowke  v.  Draycott,  54  Law  J. 
Rep.  Chanc.  977 ;  Law  Rep.  29  Ch.  D.  996. 

21. — Reversionary  interest] — A  fund  of  per- 
sonalty was  settled  in  1842  upon  trust  during  the 
joint  lives  of  a  husband  and  wife  for  the  wife  for 
separate  use  without  power  of  anticipation,  then 
for  the  survivor  during  his  or  her  life,  and  after 
the  death  of  the  survivor  for  such  of  their  children 
as  being  sons  should  attain  twenty-one,  or  being 
daughters  attain  that  age  or  marry,  in  equal 
shares.  There  was  no  power  to  invest  in  pur- 
chase of  land.    The  trustees  bought  a  freehold 
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house  with  part  of  the  fund.  The  only  children 
were  two  daughters,  who  attained  twenty-one 
and  married.  After  this  the  trustee,  the  husband 
and  wife,  and  the  daughters  and  their  husbands, 
by  deed  duly  acknowledged  by  the  daughters, 
conveyed  the  estate  to  such  uses  as  the  father 
and  mother  should  jointly  appoint,  and,  in  default, 
as  the  survivor  should  by  deed  or  will  appoint. 
After  the  death  of  the  mother  the  father  con- 
tracted to  sell  the  estate.  The  purchaser  objected 
to  the  title  on  the  ground  that,  as  the  purchase 
of  real  estate  was  unauthorised,  the  interest  of 
the  daughters  was  still  to  be  treated  as  a  rever- 
sionary interest  in  personalty  of  which  they 
could  not  dispose :— Held  (reversing  the  decision 
of  Hall,  V.C.),  that  the  father  could  make  a  good 
title.  In  re  Durrant  and  Stoner  (App.) ,  Law  Rep. 
18  Ch.  D.  106. 

22. — Reversionary  share  of  debt] — The  de- 
cision in  Williams  v.  Cooke  (4  Gift*.  343)  that  a 
married  woman  can,  by  deed  acknowledged  under 
the  Fines  and  Recoveries  Act,  dispose  of  her 
interest  in  a  debt  secured  on  lands  only  applies 
where  the  married  woman  and  her  husband  to- 
gether can  dispose  of  the  whole  interest  in  the 
debt,  and  not  to  a  case  where  she  is  entitled  only 
to  a  reversionary  share.  In  re  Newton* s  Trusts, 
Law  Rep.  23  Gh.  D.  181. 

Criminal  Lav. 

Evidence  of  husband  or  wife:   admissibility. 
See  Evidence,  4,  5. 

Curtesy. 

23.— Devise  to  daughter :  death  before  testa- 
tor']—A  testator,  by  a  will  made  since  1834,  de- 
vised freeholds  to  his  daughter  in  fee-simple  for 
her  separate  use.  She  died  before  him,  intestate, 
and  having  had  issue  capable  of  inheriting  the 
freeholds : — Held,  that  her  husband  was  entitled 
to  an  estate  by  curtesy  in  them.  Eager  v.  Fur- 
mvall,  50  Law  J.  Rep.  Chano.  537 ;  Law  Rep. 
17  Ch.  D.  115. 

Custody  of  Children. 

See  No.  71  infra ;  Divorce — Sequestration,  1 ; 
Settlement,  10  ;  Infant,  5-8. 

Desertion  of  Wife. 
See  Divobce — Desertion. 

Divorce. 

See  Divorce. 

Dover. 

24. — Divorce] — Right  to  dower  is  barred  by  a 
decree  for  dissolution  of  marriage  obtained  by 
the  wife  on  the  ground  of  cruelty  and  adultery. 
Frampton  v.  Stephens,  51  Law  J.  Rep.  Chanc. 
562  ;  Law  Rep.  21  Ch.  D.  164. 

25. — Release :  mortgage:  redemption :  revival 
of  dower]-— A  right  to  dower  in  favour  of  a  widow 
attached  to  land  of  which  her  son  was  seised  in 
fee.  The  son  mortgaged  the  land,  the  widow 
joining  in  respect  of  her  right  to  dower.  The 
deed  of  mortgage  witnessed  that  the  son  granted 


and  conveyed,  and,  "  for  the  purpose  of  extin- 
guishing her  right  or  title  to  dower,"  the  widow 
granted  and  released,  the  said  land  to  the  mort- 
gagee "  discharged  from  all  right  and  title  to 
dower."  The  mortgage  was  subsequently  paid 
off  and  the  land  reconveyed  to  the  son :  —Held, 
that  the  widow  released  her  right  to  dower  only 
for  the  purposes  of  the  mortgage ;  that  the  right 
therefore  was  merely  suspended  for  the  time  and 
revived  on  reconveyance  of  the  land.  Meek  v. 
Chamberlain,  51  Law  J.  Rep.  Q.B.  99 ;  Law  Rep. 
8  Q.B.  D.  31. 

Dawson  v.  The  Bank  of  Whitehaven  (46  Law 
J.  Rep.  Chanc.  884 ;  Law  Rep.  6  Ch.  D.  218) 
distinguished.    Ibid. 

Election. 
Married  woman,  by.    See  Election,  1-3. 

Evidence. 

[In  criminal  proceedings  against  a  husband  or 
wife  under  Married  Women's  Property  Act, 
1882,  husband  and  wife  respectively  to  be 
competent  to  give  evidence.  47  &  48  Vict.  c.  14.] 

And  see  Evidence,  4,  5. 

Gift. 

By  husband  to  wife :  intended  gift  not  carried 
out  as  trust.    See  Trust,  Declaration  of,  1. 

Parol  agreement  before  marriage:  conduct  of 
husband  afterwards.  See  Frauds,  Statute  of,  1. 

Joint  Tenancy. 

26. — Infant:  marriage:  settlement:  sever- 
ance]— Where  on  the  marriage  of  a  female  infant 
her  interest  as  one  of  several  joint  tenants  in  a 
reversionary  property  is  settled,  the  settlement 
requires  no  confirmation,  but,  though  voidable, 
is  valid  and  effectual  until  avoided,  and  operates 
to  sever  the  joint  tenancy.  Burnaby  v.  The 
Equitable  Reversionary  Interest  Society  (Lim.)t 
54  Law  J.  Rep.  Chanc.  466;  Law  Rep.  28 
Ch.  D.  416. 

Zouch  v.  Parsons  (3  Burr.  1794),  May  v.  Hook 
(Butler's  note  to  Co.  Litt.  246a),  and  Smith  v. 
Lucas  (Law  Rep.  18  Ch.  D.  531)  considered.  Ibid. 

In  such  a  case  the  lady,  in  exercise  of  a  power 
of  appointment  given  her  by  the  settlement,  ap- 
pointed by  her  will  all  the  property  over  which 
she  had  any  power  of  appointment  or  disposition 
to  her  husband  absolutely,  and  appointed  him 
her  executor  :— Held,  that  the  husband  could 
make  a  good  title  to  the  wife's  interest  in  the 
reversionary  property  without  obtaining  any 
ceeterorum  grant.  Held  also,  that  the  husband's 
title  derived  as  above  was  sufficiently  clear  to  be 
forced  upon  a  purchaser.    Ibid. 

27. — Severance :  marriage :  covenant  to  as- 
sign]— The  settlement  made  on  the  marriage  of 
A.  contained  a  covenant  by  her  and  her  intended 
husband  to  assign  to  the  trustees  any  personal 
estate  which  should,  during  the  coverture,  vest 
in  her  or  in  her  husband  in  her  right.  At  this 
time  she  was  entitled,  as  joint  tenant  with  her 
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sister,  to  certain  "personal  property  expectant  on 
the  death  of  B.  B.  died  during  the  coverture : — 
Held,  that  the  joint  tenancy  was  severed  by  the 
marriage,  and  also  by  the  covenant  to  assign. 
Baillie  v.  Traheme,  50  Law  J.  Kep.  Chanc.  295  ; 
Law  Rep.  17  Ch.  D.  388  (nom.  Baillie  v.  Trc- 
hatne). 

Liability  of  Husband. 

28. — Action  by  executrix  and  her  husband : 
liquidation  of  husband  :  costs]  —  A  married 
woman  before  the  Married  Women's  Property 
Act,  1882,  brought  an  action  as  executrix,  and 
her  husband  was  joined  as  co-plaintiff.  While 
the  action  stood  for  trial  the  husband  filed  a 
petition  for  liquidation  and  obtained  his  dis- 
charge. The  action  was  subsequently  dismissed 
with  costs  on  default  of  appearance  by  the  plain- 
tiffs : — Held,  that  the  husband  was  not  exoner- 
ated by  his  discharge  in  the  liquidation  from  his 
liability  to  have  judgment  given  against  him 
with  costs,  as  the  action  was  not  rendered  de- 
fective by  his  going  into  liquidation.  Vint  v. 
Hudspeth  (App.),  54  Law  J.  Bep.  Chanc.  844; 
Law  Bep.  29  Ch.  D.  322. 

Decision  of  Pollock,  B.t  affirmed.    Ibid. 

29. — Debts  contracted  by  wife  before  mar- 
riage: extent  of:  "subsequent  action"]— By 
the  Married  Women's  Property  Act  (1870) 
Amendment  Act,  1874  (37  &  38  Vict.  c.  50), 
as.  2  and  5,  a  husband  married  after  the  passing 
of  the  statute  is  made  liable  by  action  for  his 
wife's  debts  contracted  before  marriage  to  the 
extent,  inter  alia,  of  the  personal  estate  in  pos- 
session of  the  wife  which  shall  have  vested  in 
the  husband ;  but  it  is  provided  that  "  when  the 
husband  after  a  marriage  pays  any  debt  of  his 
wife,  or  has  a  judgment  bona  fide  recovered 
against  him  in  an  action,  ....  then  to  the  ex- 
tent of  such  payment  or  judgment  the  husband 
■hall  not  in  any  subsequent  action  be  liable." 
The  plaintiff  on  the  7th  of  March,  1881,  com- 
menced an  action  against  the  defendants,  who 
were  married  in  January,  1881,  for  a  debt  con- 
tracted by  the  wife  whilst  a  feme  sole.  At  the 
time  of  the  marriage  the  wife  was  in  possession 
of  personal  estate  to  the  value  of  50Z.  which  had 
vested  in  the  husband.  On  the  5th  of  March, 
1881,  a  similar  action  had  been  brought  against 
the  defendants  by  a  third  party,  and  judgment 
signed  on  the  19th  of  March  following  for  602. , 
in  respect  of  the  assets  already  referred  to,  which 
were  subsequently  seized  by  the  sheriff  and  sold : 
— Held,  that  the  plaintiff's  action  was  a  "  sub- 
sequent action  "  within  the  meaning  of  the  pro- 
viso above  referred  to,  though  commenced  before 
judgment  had  been  obtained  in  the  first  action. 
Fear  v.  Castle,  51  Law  J.  Bep.  Q.B.  279  ;  Law 
Bep.  8  QJB.  D.  380. 

SO. — Necessaries  :  costs :  proceedings  for  ju- 
dicial separation :  reasonable  belief  of  solicitor] 
— Unless  the  necessity  for  proceedings  by  a  wife 
against  her  husband  for  a  judicial  separation 
be  made  out  in  point  of  fact,  the  husband  can- 
not be  made  liable  for  costs  incurred  by  the  wife, 
although  the  solicitor  for  the  wife  may  have  had 
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reasonable  grounds  for  supposing  upon  the  state- 
ments of  the  wife  that  proceedings  ought  to  be 
taken.  Taylor  v.  Hailstone,  52  Law  J.  Bep. 
Q.B.  101. 

31. — Necessaries  :  wife's  authority  to  pledge 
husband's  credit :  secret  revocation  of  authority] 
— Where  a  husband  and  wife  live  together,  and 
the  husband  has  forbidden  the  wife  to  buy  goods 
on  credit,  without  giving  notice  to  any  one  of  the 
fact,  he  is  not  liable  for  the  price  of  goods  sup- 
plied to  her  order  by  a  tradesman  with  whom 
Bhe  had  not  dealt  before  being  forbidden  to  buy 
on  credit,  although  the  goods  consist  of  clothes 
for  the  wife  and  children  suitable  to  their  posi- 
tion in  life.  Jolly  v.  Bees  (15  Com.  B.  Bep. 
N.S.  628 ;  33  Law  J.  Bep.  C.P.  177)  approved 
and  followed.  Debenham  v.  Mellon  (HJj.),  50 
Law  J.  Bep.  Q.B.  156  ;  Law  Bep.  6  App.  Cas.  24. 

32.— Poor  law  :  adultery  of  wife  :  mainten* 
once]  — A  husband  is  not  liable  under  section  33 
of  the  Poor  Law  Amendment  Act,  1868  (31  &  32 
Vict.  c.  122),  to  maintain  a  wile  who  has  com- 
mitted adultery  and  is  living  apart  from  him. 
Culley  v.  Charman,  50  Law  J.  Bep.  M.C.  Ill ; 
Law  Bep.  7  QJB.  D.  89. 
Maintenance  of  wife.    See  Poor  Law,  6. 

Marriage. 
Validity  of.  See  Divorce — Nullity ;  Mabbiaoe,  2. 

Marriage  Settlement. 

See  Settlement. 

Married  Women's  Property  Acts. 

33. — Entireties :  gift  to  a  man  and  his  wife 
and  to  a  third  person :  moieties  or  thirds] — In 
applying  the  Married  Women's  Property  Act  to 
wills  made  before  the  passing  of  the  Act,  care 
should  be  taken  not  to  give  it  a  retrospective 
effect  beyond  what  is  unavoidable.  In  re  March ; 
Mander  v.  Harris  (App.),  54  Law  J.  Bep.  QJB. 
143  ;  Law  Bep.  27  Ch.  D.  166. 

That  Act  does  not  expressly  or  impliedly  re- 
quire a  will  made  before  the  Act  came  into 
operation  to  receive  a  different  construction 
from  that  which  it  would  have  received  had  the 
Act  not  passed.  The  only  rights  altered  by  the 
Act  are  those  inter  se  of  husband  and  wife. 

A  gift  by  will  to  A.  and  B.  and  his  wife,  made 
before  but  coming  into  operation  after  the  Act 
oame  into  operation,  which  according  to  the  rule 
of  construction  prevailing  before  the  Act  would 
have  been  a  gift  in  moieties,  one  to  A.,  and  the 
other  to  B.  and  his  wife,  is,  notwithstanding  the 
Act,  still  divisible  into  moieties;  but  by  the 
operation  of  the  Act  the  moiety  given  to  B.  and 
his  wife  is  given  to  them  as  joint  tenants  as  if 
they  were  unmarried,  and  the  wife  takes  one 
half  of  that  moiety  to  her  separate  use.    Ibid. 

Whether  Buch  a  gift  in  a  will  made  after  the 
Act  came  into  operation  would  be  divisible  into 
moieties  or  thirds— quaere.    Ibid. 

Decision  of  Chitty,  J.  (52  Law  J.  Bep.  Chanc. 
680  ;  Law  Bep.  24  Ch.  D.  222),  reversed.    Ibid. 

34. — Policy  for  benefit  of  wife  and  children : 
"separate  use  "  :  form  of  order] — A  husband 
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having  under  the  Married  Women's  Property 
Act,  1870,  s.  10,  effected  a  policy  of  assurance 
on  his  own  life,  "  for  the  benefit  of  his  wife  and 
the  children  of  their  marriage,"  died  insolvent. 
The  wife  and  one  of  the  children  of  the  assured 
predeceased  him.  A  petition  under  the  Act 
having  been  presented  by  the  surviving  children 
for  the  appointment  of  a  trustee  to  receive  the 
moneys  payable  under  the  policy,  and  for  a  de- 
claration of  the  children's  rights  and  interests, 
—Held,  that  the  Court  had  under  the  Act  no 
jurisdiction  to  make  the  declaration  asked  for. 
In  re  Adam's  Policy  Trusts,  52  Law  J.  Rep. 
Chanc.  642  ;  Law  Rep.  23  Ch.  D.  525. 

In  re  Mellor's  Trusts  (47  Law  J.  Rep.  Chanc. 
246 ;  Law  Rep.  6  Ch.  D.  127 ;  ibid.  7  Ch.  D.  200) 
dissented  from.    Ibid. 

Semble,  the  words  "  for  her  separate  use  "  in 
the  Married  Women's  Property  Act,  1870,  s.  10, 
indioate  an  intention  that  the  wife  is  to  take  a 
life  estate ;  and  therefore  the  effect  of  the  policy, 
when  read  together  with  the  Act,  was  to  con- 
stitute a  trust  for  the  wife  for  life  with  remainder 
to  the  children  as  joint  tenants.    Ibid. 

Under  the  circumstances  above  mentioned, 
the  Court  being  of  opinion  that  the  trust  was 
either  for  the  wife  for  life  with  remainder  to  the 
ohildren  as  joint  tenants,  or  for  the  wife  and 
children  as  joint  tenants,  did  not  require  the 
legal  personal  representatives  of  the  deceased 
wife  and  child  to  be  served  with  the  petition, 
but  made  an  order  for  the  appointment  of  a 
trustee,  prefaced  with  the  opinion  of  the  Court 
that  the  wife  took  no  interest  and  that  the  chil- 
dren took  as  joint  tenants.    Ibid. 

35. — Policy  for  benefit  of  wife  and  children : 
petition  for' appointment  of  trustees:  title  of 
petition] — A  petition  for  the  appointment  of 
trustees  of  the  proceeds  of  a  policy  of  insurance 
effected  under  the  provisions  of  the  Married 
Women's  Property  Act,  1870,  ought,  if  presented 
after  the  passing  of  the  Married  Women's  Pro- 
perty Act,  1882,  to  be  entitled  in  the  matter  of 
the  Act  of  1882,  as  well  as  in  the  matter  of  the 
Act  of  1870.  In  re  Soutar's  Policy  Trust,  64 
Law  J.  Rep.  Chanc.  256 ;  Law  Rep.  26  Ch.  D.  236. 

See  Nob.  1,  4-7,  11, 12,  28,  29  supra ;  Nos.  53, 

58,  61-65  infra. 

Power. 

General  power :  exercise  of,  by  feme  covert :  re- 
moteness.    See  REMOTBNE88,  6. 

Property  of  Wife. 

Conversion. 

Order  for  sale  in  partition  action.    See  Pab- 

TITION,  10. 

Equity  to  settlement. 

36. — Discretion  of  court  to  settle  whole  on 
wife] — Where  a  husband  became  entitled,  in 
right  of  his  wife,  to  a  small  leasehold  property, 
and  afterwards  deserted  his  wife,  and  for  eight 
years  in  no  way  contributed  to  the  Bupport  of 
her  and  their  three  children,  and  the  greater 
part  of  the  proceeds  of  the  property  had  been 
expended  in  maintaining  her  and  them,  the 


Court  held  that  she  was  entitled  under  her 
equity  to  a  settlement  to  have  the  whole  proceeds 
of  the  leaseholds  secured  to  herself,  and  dis- 
missed with  costs  an  action  brought  by  the 
husband  against  the  wife  to  recover  the  pro- 
perty. Boxall  v.  Boxall,  53  Law  J.  Rep.  Chanc. 
838  ;  Law  Rep.  27  Ch.  D.  220. 

37.— Infant:  separate  examination] — When 
a  married  woman  is  under  twenty -one,  her  con- 
sent to  waive  her  equity  to  a  settlement  will  not 
be  taken.  Shipway  v.  Ball,  50  Law  J.  Rep. 
Chanc.  263 ;  Law  Rep.  16  Ch.  D.  376. 

Rents  and  profits  of  wife's  realty :  husband  en* 
forcing  rights  in  Court  of  equity.  See  No.  20 
supra. 

Leaseholds, 

38. — Reversionary  interest  of  wife :  husband 
surviving  :  title  jure  mariti] — By  a  settlement, 
leaseholds  were  assigned  to  trustees  upon  trusts 
for  three  persons  successively  for  life,  and  after 
the  decease  of  the  survivor  of  them  upon  trust 
to  assign  to  M.  P.  absolutely.  M.  P.  died  in  the 
lifetime  of  the  last  surviving  tenant  for  life, 
leaving  her  husband  her  surviving :— Held,  that 
it  was  not  necessary  for  the  husband  of  M.  P. 
to  take  out  administration  to  her  in  order  to 
complete  his  title  to  the  leaseholds.  In  re 
Bellamy;  Elder  v.  Pearson,  53  Law  J.  Rep. 
Chanc.  174 ;  Law  Rep.  25  Ch.  D.  620. 

Restraint  on  anticipation. 

39. — Accumulations:  restraint  on  aliena- 
tion and  anticipation] — A  testator  directed  sur- 
plus income  of  real  and  personal  estate,  after 
providing  for  an  annuity,  to  be  accumulated 
during  the  life  of  his  wife,  and  after  her  death 
he  gave  the  capital  to  his  children  :  he  directed 
that  the  shares  of  his  daughters  Bhould  be  for 
their  separate  use  without  power  of  alienation 
or  anticipation  during  the  wife's  life: — Held# 
that  his  married  daughters  during  the  life  of 
their  mother  were  entitled  to  receive  only  the 
income  of  invested  income.  In  re  Spencer; 
Thomas  v.  Spencer,  Law  Rep.  30  Ch.  D.  183. 

40. — Attachment  of  debts]-  Judgment  having 
been  signed  in  an  action  against  the  defendants, 
a  man  and  his  wife,  it  was  sought  to  attach  in 
execution  moneys,  in  the  hands  of  trustees, 
forming  part  of  the  income  of  trust  funds  pay- 
able to  the  wife  to  her  separate  use,  which  had 
accrued  since  the  judgment.  The  will  by  which 
the  trust  was  created  contained  a  clause  re- 
straining anticipation  by  the  wife.  It  appeared 
that  the  action  was  for  the  amount  of  a  promis- 
sory note  made  by  the  husband  and  wife  jointly 
during  the  coverture : — Held,  that  the  moneys 
in  question  could  not  be  attached  in  execution. 
Chapman  v.  Biggs,  Law  Rep.  11  Q.B.  D.  27. 

41.— Costs  of  trustees']— A  married  woman 
took  out  a  summons  against  the  trustees  of  her 
father's  will ;  which  summons  was  dismissed, 
with  costs.  Under  the  will  the  trustees  were  to 
pay  to  her  the  income  of  certain  specified  pro- 
perty for  her  separate  use  without  power  of 
anticipation :— Held,  that  the  restraint  on  anti- 
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cipation  did  not  prevent  the  Court  from  giving 
liberty  to  the  trustees  to  apply  this  income,  as  it 
accrued  due,  in  payment  of  their  costs.  In  re 
Andrews ;  Edwards  v.  Dewar,  54  Law  J.  Rep. 
Chanc.  1049  ;  Law  Rep.  30  Ch.  D.  159. 

42. — Dispensing  with,  under  conveyancing 
act] — Realty  represented  by  a  fund  in  Court 
was  settled  on  a  married  lady  for  life  with 
restraint  on  anticipation,  and  in  default  of 
children  as  she  should  by  will  appoint,  and  in 
default  of  appointment  for  herself.  She  had 
no  children,  and  was  past  child-bearing.  The 
Court  ordered  payment  of  a  portion  of  the  fund 
to  her  in  order  to  pay  debts  she  had  incurred. 
Hodges  v.  Hodges,  51  Law  J.  Rep.  Chanc.  549  ; 
Law  Rep.  20  Ch.  D.  749. 

Quaere,  whether  the  consent  required  by  the 
Act  ought  to  be  given  on  her  separate  examina- 
tion.   Ibid. 

43. — Seotion  39  of  the  Conveyancing  Act, 
1881,  confers  no  general  power  of  removing  the 
restraint  on  anticipation,  but  only  enables  the 
Court  to  make  binding  some  particular  disposi- 
tion of  her  property  by  a  married  woman,  not- 
withstanding a  restraint  on  anticipation,  if  the 
Court  is  of  opinion  that  such  disposition  is  bene- 
ficial to  her.  In  re  Warren's  Settlement  (App.), 
52  Law  J.  Rep.  Chanc.  928. 

Application  by  husband  and  wife  and  trustees 
of  a  settlement  for  the  removal  of  the  restraint 
on  anticipation  for  the  purpose  of  rendering  the 
capital  of  the  trust  fund — which  stood  limited 
upon  the  death  of  the  survivor  of  husband  and 
wife  in  trust  for  the  children  of  the  marriage  — 
available  for  the  benefit  of  the  husband  and 
wife,  who  were  fifty-three  and  fifty  years  old 
respectively,  there  being  no  issue  of  the  mar- 
riage, refused,  chiefly  on  the  ground  that  the 
Court  ought  not  to  assume  that  there  would  be 
no  children,  although  the  parties  had  been  mar- 
ried for  twenty-eight  years  and  had  never  had 
any  children,  and  there  was  medical  evidence 
that  it  was  almost,  if  not  entirely,  impossible 
that  there  could  be  any  issue.    Ibid. 

44. — Payment  to  married  woman:  income- 
bearing  fund] — The  testator  bequeathed  a  sum 
of  20,0002.  to  S.,  and  if  he  died  in  his  lifetime 
bequeathed  the  said  sum  to  S.'s  children  equally, 
and  declared  that  every  bequest  made  for  the 
benefit  of  any  female  during  her  coverture  should 
be  for  her  separate  use  and  without  power  of 
anticipation  or  alienation.  S.  died  in  the  tes- 
tator's lifetime,  leaving  two  children,  who  sur- 
vived the  testator,  one  of  whom  was  a  married 
woman: — Held,  that  the  married  woman  was 
entitled  to  have  one  moiety  of  the  20,0002.  paid 
over  to  her,  notwithstanding  the  restraint  on 
anticipation.  In  re  Taber ;  Arnold  v.  Kay  ess, 
51  Law  J.  Rep.  Chanc.  721. 

In  re  CroughUm's  Trusts  (47  Law  J.  Rep. 
Chanc.  705 ;  Law  Rep.  8  Ch.  D.  460)  followed. 
Ibid. 

45. — Testatrix  devised  and  bequeathed  to 
trustees  all  her  real  and  personal  estate  upon 
trust  to  convert  and  invest,  and  to  stand  pos- 
sessed of  such  investments  in  trust  for  all  her 


children  at  twenty-one  or  marriage,  in  equal 
shares,  as  tenants  in  common,  and  declared  that 
the  share  of  any  female  should  be  for  her  sole 
and  separate  use  without  power  of  anticipation. 
The  corpus  of  the  residuary  real  and  personal 
estate  consisted  of  7002.  and  three  leasehold 
houses.  Two  of  the  daughters,  married  women, 
claimed  to  have  their  shares  paid  or  transferred 
to  them  at  once  on  their  separate  receipt: — 
Held,  that  the  gift  was  a  gift  of  an  income- 
producing  fund,  and  that  the  trustees  were  not 
at  liberty  to  pay  away  any  part  of  the  corptis  of 
their  shares  to  the  married  daughters.  In  re 
Benton ;  Smith  v.  Smith,  51  Law  J.  Rep.  Chanc. 
183 ;  Law  Rep.  19  Ch.  D.  277. 

In  re  Croughton's  Trusts  (47  Law  J.  Rep. 
Chanc.  79 ;  Law  Rep.  8  Ch.  D.  460)  distinguished. 
Ibid. 

46. — A  testator  gave  his  residue  to  h|s  two 
daughters  as  tenants  in  oommon  as  separate 
property  without  power  of  anticipation:  the 
residue  after  administration  consisted  of  Consols, 
railway  securities,  and  some  cash : — Held,  that  a 
married  daughter  could  during  coverture  receive 
the  income  only  of  the  property  other  than  the 
cash.  In  re  Clarke,  51  Law  J.  Rep.  Chanc.  855 ; 
Law  Rep.  21  Ch.  D.  748. 

47. — A  testatrix,  by  her  will  dated  in  1875, 
gave  all  her  real  and  personal  estate  to  trustees 
upon  trust  for  sale  and  conversion,  and,  after 
payment  of  debts,  to  raise  thereout  4,5002.,  and 
invest  the  same  and  hold  the  investments  upon 
trust  for  R.  for  life;  and  declared,  after  his 
death  the  trustees  should  stand  possessed  of 
three  several  sums  of  1,0002.,  part  of  the  4,5002., 
in  favour  of  certain  persons  therein  named ;  as 
to  the  remaining  1,5002.,  in  trust  for  and  to  pay 
the  same  to  B.  (a  married  woman)  for  her  sole 
and  separate  use,  and  in  the  event  of  her  death 
in  the  lifetime  of  the  testatrix  to  divide  the  same 
amongst  her  children;  and  declared  that  the 
interest  which  any  female  might  take  under  her 
will  should  be  for  her  sole  and  separate  use  and 
without  power  to  anticipate  the  same,  and  for 
which  her  receipt  alone  should  be  a  sufficient 
discharge.  The  testatrix  died  in  1881 ;  R.  died 
in  1882 : — Held  (reversing  the  decision  of  Kay, 
J.),  that  B.  was  entitled  to  have  the  capital  sum 
of  1,5002.  paid  to  her,  and  to  give  a  good  dis- 
charge for  the  same.  In  re  Bown  ;  O'Halloran 
v.  King  (App.),  53  Law  J.  Rep.  Chanc.  881 ;  Law 
Rep.  21  Ch.  D.  411. 

In  re  Clarke's  Trusts  (51  Law  J.  Rep.  Chanc. 
855 ;  Law  Rep.  21  Ch.  D.  748)  commented  upon. 
Ibid. 

Election  by  married  woman   restrained  from 
anticipation.    See  Election,  2,  3. 

Perpetuity :  restraint  on  anticipation  when  void 
for.    See  Remoteness,  8. 

Separate  property, 

48. — Agreement  to  settle  after-acquired  pro- 
perty: exception  of  property  settled  to  wife's 
separate  use]— By  a  settlement  made  in  1862 
upon  the  marriage  of  A.  and  B.,  any  property 
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44  settled  to  B.'s  separate  use  "  was  excepted 
from  the  agreement  to  settle  after-acquired  pro- 
perty contained  in  the  settlement.  C,  who  died 
after  the  commencement  of  the  Married  Women's 
Property  Act,  1882,  by  her  will  gave  the  residue 
of  her  personal  estate  to  B.  Section  5  of  the 
Act  provides  that  every  woman  married  before 
the  commencement  of  the  Act  shall  be  entitled 
to  hold  as  her  separate  property  all  property  her 
title  to  which  shall  accrue  after  the  commence- 
ment of  the  Act : — Held,  that  as  section  19  of 
the  Act  provides  that  nothing  therein  contained 
shall  affect  any  settlement,  section  5  must  be 
omitted  in  construing  the  agreement ;  and  that 
therefore  the  residuary  bequest  was  not  within 
the  exception.  In  re  Stonor's  Trusts,  52  Law  J. 
Rep.  Chanc.  776 ;  Law  Bep.  24  Ch.  D.  195. 

49. — Arrears  of  rent] — Arrears  of  rent  of 
separate  property  accruing  due  in  the  lifetime  of 
a  testatrix,  as  well  as  such  of  the  apportioned 
parts  of  the  rents  accruing  due  after  her  death 
as  are  attributable  to  the  time  preceding  her 
death,  form  part  of  her  separate  personal  estate, 
and  are  therefore  capable  of  being  disposed  of 
by  her.  Brownrigg  v.  Pike,  51  Law  J.  Rep. 
P.,  D.  <fe  A.  29 ;  Law  Rep.  7  P.  D.  61. 

50. — Business  carried  on  before  marriage : 
gift  of  chattels  to  wife]— A  testator  gave  all  his 
real  and  personal  estate  upon  trust  for  sale,  and 
directed  his  trustees  to  Btand  possessed  of  his 
trust  property  as  to  1,000Z.,  part  thereof,  to  in- 
vest the  same,  and  pay  the  interest,  as  the  same 
should  arise,  to  his  wife  during  her  life.  The 
widow,  previously  to  her  marriage,  had  carried 
on  a  small  farm,  and  after  the  marriage  it  was 
arranged,  as  she  alleged,  that  she  should  carry 
it  on  as  before,  and  that  the  stock  and  capital 
should  be  her  separate  estate.  The  farming 
stock  was  sold,  and  the  proceeds  were  received 
by  the  testator,  and  invested,  as  the  widow 
alleged,  by  him  for  her  use.  The  widow  claimed 
administration  as  a  creditor  in  respect  of  the 
proceeds  of  sale  of  the  farm,  and  for  other  sums 
which  she  alleged  that  she  had  lent  the  testator 
out  of  her  separate  estate.  She  also  claimed 
delivery  up  of  a  piano  and  other  chattels  given 
her  by  the  testator: — Held,  that  the  gift  of 
1,000Z.  was  a  legacy  for  life,  which  did  not  begin 
to  bear  interest  until  one  year  after  the  testator's 
death ;  that  in  the  absence  of  proof  of  a  clear 
and  unequivocal  intention  on  the  part  of  the 
husband  to  constitute  himself  a  trustee  for  his 
wife,  the  Court,  though  morally  certain  that  the 
money  had  been  lent,  could  not  admit  the  un- 
corroborated testimony  of  the  plaintiff  as  against 
the  testator's  estate  ;  that  the  plaintiff  was,  how- 
ever, entitled  to  the  usual  order  for  administra- 
tion, and  to  have  the  piano  restored  to  her.  In 
re  Whittaker ;  Whittaker  v.  Whittaker,  51  Law 
J.  Rep.  Chanc.  737 ;  Law  Rep.  21  Ch.  D.  657. 

51.  —Injunction  to  restrain  dealing  with : 
judicature  act,  1873,  s.  25,  subs.  8] — The  Court 
will  not  in  an  action  by  a  creditor  who  has  dealt 
with  a  married  woman  on  the  faith  of  her  sepa- 
rate estate,  grant  an  injunction  to  restrain  her 
from  parting  with  that  estate  until  the  creditor 


has  established  his  right  by  obtaining  judgment. 
Robinson  v.  Pickering  (App.),  50  Law  J.  Rep. 
Chanc.  527  ;  Law  Rep.  16  Ch.  D.  660,  reversing 
a  decision  of  Malins,  Y.C.  (Law  Rep.  16  Ch. 
D.  371). 

52.— Contract  by  wife :  trust  for  separate 
use  not  arising  until  after  contract] — By  a 
settlement,  policies  on  the  life  of  the  husband 
were  assigned  to  trustees  upon  trust  to  receive 
the  policy  moneys  and  pay  the  income  to  the 
wife  during  her  life  for  her  separate  use,  and 
"  so  that  the  same  should  not  be  subject  to  the 
debts,  Ac,  of  any  future  husband  with  whom 
she  might  intermarry."  During  the  life  of  the 
husband  the  wife  gave  certain  promissory  notes 
to  the  plaintiff  as  security  for  sums  advanced : — 
Held,  that  the  trust  for  separate  use  did  not 
arise  until  after  the  death  of  the  husband,  and 
that  therefore,  inasmuch  as  the  contract  of  the 
married  woman  only  bound  separate  property 
which  belonged  to  her  at  the  date  of  the  con- 
tract, the  plaintiff  was  not  entitled  to  a  charge 
on  the  life  interest  of  the  wife  in  the  policy 
moneys.  King  v.  Lucas  (App.),  53  Law  J.  Rep. 
Chanc.  64 ;  Law  Rep.  23  Ch.  D.  712. 

53.—  Contract:  separate  estate]— The  con- 
tract entered  into  by  a  married  woman  "  to  bind 
her  separate  property/1  referred  to  in  section  1, 
sub-section  4,  of  the  Married  Women's  Pro- 
perty Act,  1882,  is  a  contract  entered  into  at  a 
time  when  she  has  existing  separate  property. 
If  the  married  woman  commits  a  breach  of  such 
a  contract,  and  a  judgment  is  recovered  against 
her  for  the  breach,  the  judgment  can  be  enforced 
against  any  separate  property  which  she  then 
has.  But  section  1,  sub-section  4,  does  not 
enable  a  married  woman  who  has  no  existing 
separate  property  to  bind  by  a  contract  any 
separate  property  which  she  may  possibly  there- 
after acquire.  In  re  Shakespear ;  Deakin  v. 
Lakin,  Law  Rep.  30  Ch.  D.  169. 

54. — Covenant :  after-acquired  property  :  re- 
straint on  anticipation] — The  general  engage- 
ments of  a  married  woman  are  payable  out  of 
the  separate  estate  she  had  at  the  time  the 
engagement  was  entered  into,  or  so  much  of  it  as 
remains  when  the  judgment  is  recovered  against 
her.  The  liability  does  not  extend  to  her  after- 
acquired  separate  property,  nor  to  any  separate 
property  which  during  the  coverture  she  was 
restrained  from  anticipating.  When  judgment 
is  recovered  against  a  married  woman  in  respect 
of  her  general  engagements  made  during  cover- 
ture, the  proper  enquiry  is,  what  was  the  separate 
estate  which  the  married  woman  had  at  the  time 
of  contracting  the  debt,  and  whether  that 
separate  estate  or  any  part  of  it  still  remains 
capable  of  being  reached  by  the  judgment  and 
execution  of  the  Court.  Pike  v.  Fitzgibbon 
(App.),  50  Law  J.  Rep.  Chanc.  394 ;  Law  Rep. 
17  Ch.  D.  454. 

55. — Creation  of  separate  use :  ante-nuptial 
inemorandum  renouncing  marital  right :  real 
property :  signature  to  memorandum :  statute 
of  frauds] — A  man,  being  about  to  marry  a 
woman  who  was  possessed  of   real  property, 
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signed  before  the  marriage  a  memorandum  by 
which  he  covenanted  and  agreed  with  the  woman 
that  if  she  should  become  his  lawful  wife  he 
bound  himself  from  having  any  legal  or  lawful 
claim  upon  her  property  or  from  receiving  or 
dealing  with  any  property  whatsoever  which  she 
might  possess  at  the  time  of  her  marriage.  The 
woman  did  not  sign  this  memorandum.  The  mar- 
riage took  place  in  1856,  and  in  1880  the  wife 
made  a  will  devising  her  real  estate  to  the  de- 
fendants. She  died  in  1881,  and  the  plaintiff, 
her  heir-at-law,  brought  an  action  to  establish 
his  title  to  her  real  estate: — Held,  that  the 
plaintiff  was  entitled  to  recover,  for  that  the 
memorandum  of  agreement,  not  being  signed 
by  the  woman,  was  not  a  valid  declaration  of  a 
trust  for  her  separate  use  under  section  7  of 
the  Statute  of  Frauds;  that  the  renunciation 
by  the  husband  of  his  marital  right  was  not 
sufficient  to  clothe  the  wife  with  testamentary 
power  over  her  real  property ;  and  that  the  hus- 
band who  did  not  possess  the  fee  could  not  make 
a  valid  declaration  of  the  trust  of  that  fee. 
Dye  v.  Dye  (App.),  53  Law  J.  Hep.  Q.B.  442 ; 
Law  Bep.  13  Q.B.  D.  147. 

56. — Debts  contracted  before  marriage :  lia- 
bility for] — The  plaintiff  sued  the  defendant, 
a  married  woman,  without  her  husband,  for 
debts  contracted  before  her  marriage,  and  re- 
covered judgment  against  her,  and  the  sheriff 
seized  jewels  which  had  been  presented  to  her  on 
her  marriage.  The  husband  claimed  the  jewels 
as  his  property.  An  order  was  made  for  the 
trial  of  an  interpleader  issue,  and  upon  the  trial 
of  the  issue  the  husband  obtained  a  verdict  in 
his  favour.  A  settlement  had  been  executed  on 
the  marriage,  which  declared  that  jewels  of  the 
wife  should  belong  to  her  for  her  separate  use. 
Upon  a  motion  for  a  new  trial,  the  settlement 
not  being  before  the  Court,  and  it  being  assumed 
that  the  settlement  did  not  affect  the  articles  in 
dispute, — Held,  by  Mathew,  J.  (Cave,  J.,  dis- 
senting), that  the  jewels  were  in  the  nature  of 
paraphernalia,  and  could  not  be  alienated  during 
coverture  without  the  husband's  consent. 
Williams  v.  Merrier  (App.),  51  Law  J.  Bep.  Q.B. 
694  ;  Law  Bep.  9  Q.B.  D.  337. 

But  upon  the  settlement  being  produced  be- 
fore the  Court  of  Appeal,  -Held,  that  the  jewel- 
lery, being  thereby  declared  to  be  the  separate 
property  of  the  wife,  was  liable  to  be  seized  by 
the  execution  creditor,  and  that  it  was  not 
necessary  for  the  husband  to  be  made  a  party  to 
the  action.    Ibid. 

57»  —  Souse :  exclusion  of  husband]  —  A 
married  woman,  to  whose  separate  use  a  house 
was  settled  on  her  marriage,  being  on  bad  terms 
with  her  husband,  and  having  instituted  pro- 
ceedings for  divorce  against  him,  brought  an 
action,  suing  without  a  next  friend,  in  the 
Chancery  Division  to  restrain  her  husband  from 
entering  into  the  house.  The  Court  was  of 
opinion,  upon  the  evidence,  that  the  husband 
desired  to  enter,  not  for  the  purpose  of  his 
wife's  personal  society,  but  merely  to  use  the 
house  as  a  house.    Chitty,  J.,  granted  the  in- 


junction, on  the  authority  of  Green  v.  Green 
(5  Hare,  400w).  On  appeal,  the  Court,  while 
declining  to  express  any  opinion  as  to  the 
correctness  of  that  decision,  thought  that,  on  the 
ground  of  convenience  and  of  the  proprietary 
rights  of  the  wife,  the  injunction  should  stand 
till  the  hearing,  and  dismissed  the  appeal. 
Symonds  v.  Hallett  (App.),  53  Law  J.  Bep. 
Chanc.  60 ;  Law  Bep.  24  Ch.  D.  346. 

Quaere,  whether  separate  use,  while  giving  a 
woman  the  rights  of  a  feme  sole  as  regards 
property,  enables  her  to  prevent  the  husband 
exercising  his  rights  and  duties  as  a  husband. 
Ibid. 

58. — House  separate  property  of  wife  :  tres- 
pass :  power  of  husband  not  living  there  to 
authorise  entry  on] — A  married  woman,  living 
apart  from  her  husband  in  a  house  bought  by 
her  in  1871  with  money  acquired  by  her  through 
the  exercise  of  her  artistic  skill  within  the 
meaning  of  33  &  34  Vict.  o.  93.  s.  1,  sued  the 
defendant  for  trespass  by  entering  the  house  in 
1878  against  her  will  and  remaining  there  ten 
minutes,  without  doing  any  damage  to  the 
house.  The  defendant  alleged  that  he  entered 
the  house  by  the  authority  and  as  the  servant  of 
the  husband  of  the  plaintiff: — Held,  that  the 
plaintiff  was  entitled  to  maintain  the  action 
without  joining  her  husband  as  a  plaintiff ;  that 
her  husband,  not  living  with  her,  could  not 
authorise  another  person  to  enter  against  her 
will  a  house  which,  by  33  &  34  Vict.  c.  93.  s.  1, 
was  to  be  deemed  and  be  taken  to  be  property 
settled  to  her  separate  use,  and  therefore  that  a 
trespass  had  been  committed  by  the  defendant, 
for  that  whether  a  husband  can  or  cannot  in 
such  circumstances  as  existed  in  this  case  enter 
such  a  house  himself  against  his  wife's  will,  he 
cannot  authorise  other  persons  to  enter  for  an 
object  not  connected  with  or  incident  to  his  de- 
sire to  live  in  the  house.  Weldon  v.  De  Bathe 
(App.),  54  Law  J.  Bep.  Q.B.  113;  Law  Bep. 
14  Q.B.  D.  339. 

59. — Joint  banking  account:  joint  invest- 
ment :  survivorship] — A  husband  and  wife 
opened  a  joint  banking  account  into  which 
moneys  were  from  time  to  time  paid  by  both 
parties,  but  were  principally  derived  from  the 
wife's  separate  estate.  The  moneys  standing  to 
the  joint  account  were  used  for  paying  house- 
hold expenses,  the  husband's  separate  expenses, 
and  for  investments  made  in  the  husband's 
name.  Certain  moneys  standing  to  the  account 
in  question  were  invested  in  railway  stock, 
which  was  transferred  into  the  joint  names  of 
husband  and  wife.  The  wife  died  very  shortly 
after  the  husband: — Held,  that  the  railway 
stock,  and  the  balance  standing  to  the  joint 
account  at  the  wife's  death,  survived  to  the  wife. 
In  re  Young;  Trge  v.  Sullivan,  54  Law  J. 
Bep.  Chanc.  1065 ;  Law  Bep.  28  Ch.  D.  705. 

00. — Power] — A  married  woman,  tenant  for 
life,  without  power  of  anticipation,  had  power 
to  direct  trustees  to  do  repairs,  and  charge  the 
estate.  She  employed  a  builder  to  do  repairs : — 
Held,  that  he  was  entitled  to  be  paid  by  having 
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the  amount  raised  by  a  charge  on  the  estate. 
Skinner  v.  Todd,  51  Law  J,  Rep.  Chanc.  198. 

61. — Reversionary  interests:  married  women's 
property  act,  1882,  *.  5]— Property  to  which  a 
woman  married  before  the  commencement  of 
the  Married  Women's  Property  Act,  1882,  was 
entitled  in  reversion  or  remainder  at  the  date  of 
the  commencement  of  the  Act,  bat  to  which  she 
has  since  such  date  become  entitled  in  posses- 
sion, is  her  separate  property  within  section  5 
of  the  Act.  Baynton  v.  Collins,  53  Law  J.  Rep. 
Chanc.  1112 ;  Law  Rep.  27  Ch.  D.  604. 

62. — Property  to  which  a  married  woman 
was  entitled  in  reversion  at  the  time  of  the 
commencement  of  the  Married  Women's  Pro- 
perty Act,  1882,  but  which  has  fallen  into 
possession  subsequently  to  the  Act,  is  separate 
property  of  the  married  woman  within  the 
meaning  of  section  5,  and  she  can  therefore 
convey  the  same  without  the  concurrence  of 
her  husband.  In  re  Thompson  and  Curzon, 
64  Law  J.  Rep.  Chanc.  610 ;  Law  Rep.  29  Ch. 
D.  177. 

Baynton  v.  Collins  (see  last  case)  followed. 
Ibid. 

63.— An  infant  contingently  entitled  on 
attaining  twenty-one  to  a  share  under  a  will, 
settled  it  on  her  marriage  before  1883;  and, 
having  attained  twenty,  one  after  1883,  elected 
to  avoid  the  settlement,  and  claimed  to  be  en- 
titled to  the  share  as  her  separate  property : — 
Held,  that  under  the  Married  Women's  Property 
Act,  1882,  s.  5,  she  was  entitled  to  the  share  as 
her  separate  property.  In  re  Dixon ;  Dixon  v. 
Smith,  64  Law  J.  Rep.  Chanc.  964. 

64. — Property  to  which  a  married  woman 
was,  at  the  commencement  of  the  Married 
Women's  Property  Act,  1882,  entitled  for  a 
vested  interest  in  remainder,  and  which  after- 
wards became  an  interest  in  possession,  is  not 
property  "  her  title  to  which  has  accrued  after 
the  commencement  of  the  Act "  within  the 
meaning  of  section  5.  In  re  Tucker ;  Emanuel 
v.  ParfiU,  64  Law  J.  Rep.  Chanc.  874. 

66. — Section  5  of  the  Married  Women's  Pro- 
perty Act,  1882,  applies  only  to  property  of  a 
married  woman  her  title  to  which  accrues  for 
the  firat  time  after  the  commencement  of  the 
Act ;  it  does  not,  therefore,  include  an  interest 
to  which  she  was  contingently  entitled  before, 
but  which  falls  into  possession  after,  the  Act.  In 
re  Adames*  Trusts,  54  Law  J.  Rep.  Chanc.  878. 

Baynton  v.  Collins  (see  No.  62  supra)  not 
followed.    Ibid. 
[And  see  now  Beid  v.  Beid  (App.)   (55  Law 

J.  Rep.  Chanc.  294)  overruling  Baynton  v. 

Collins,] 

66. — "  Sole  use  and  disposal11] — A  legacy 
given  to  a  married  woman  "for  her  sole  use  and 
disposal "  vests  in  her  as  separate  estate. 
Brichard  v.  Ames  (Turn.  &  R.  222)  followed. 
Bland  v.  Dawes,  50  Law  J.  Rep.  Chanc.  252 ; 
Law  Rep.  17  Ch.  D.  794. 

67. — Title-deeds:  custody:  trustee  in  bank- 
ruptcy  of  husband  of  tenant  for  life]— Where  a 
wife  is  legal  tenant  for  life  of  lands,  not  for  her 


separate  use,  the  trustee  in  bankruptcy  of  her 
husband  has  no  absolute  right  to  the  possession 
of  the  title-deeds  during  the  coverture,  but  the 
Court  has  a  discretion  in  the  matter.  Ex  parte 
Rogers;  in  re  Pyatt  (App.),  53  Law  J.  Rep. 
Chanc.  936 ;  Law  Rep.  26  Ch.  D.  31. 

Committal   of   husband  for    debt:    means  of 
judgment  debtor.    See  Arrest,  8. 

Gift  by  husband  to  wife  for  her  separate  use. 
See  Frauds,  Statute  of,  1. 

Severance  of  joint  tenancy  by  marriage.    See 
Nos.  26,  27  supra. 

Restitution  of  Conjugal  Rights. 
See  Divorce — Restitution  of  Conjugal  Rights. 

Restraint  on  Anticipation. 
See  Nos.  39-47  supra. 

Separate  Si tate.  ' 
See  Nos.  48-67  supra. 

Separation. 
Judicial.    See  Divorce— Judicial  Separation. 

Of  husband  and  wife :  wife  a  pauper  lunatic  : 
order  of  removal.    See  Poor  Law,  8. 

Separation  Deed. 

68.— Covenant  for  payment  of  annuity  :  in- 
dependent covenants  :  molestation] — To  an  action 
by  the  wife's  trustee  in  a  separation  deed  against 
the  husband  for  arrears  of  annuity  covenanted 
to  be  paid  by  him,  the  defendant  set  up  as  an 
answer  the  breach  of  the  trustee's  covenant 
that  his  wife  should  not  molest  him ;  he  further 
counter-claimed  damages  for  molestation  by  her. 
The  wife  had  been  living  during  the  separation 
in  adultery,  and  had  given  birth  to  a  child,  of 
which  the  defendant  was  not  the  father ;  there 
was  some  evidence  that  the  child  whilst  in  its 
mother's  house  was  called  by  the  courtesy  title 
borne  by  the  eldest  son  of  her  husband,  but  there 
was  no  evidence  that  it  was  so  called  with  her 
knowledge  or  consent : — Held,  affirming  the  judg- 
ment of  the  Queen's  Bench  Division  (Denman,  J., 
and  Manisty,  J.,  53  Law  J.  Rep.  Q.B.  410 ;  Law 
Rep.  12  Q.B.  D.  539),  that  the  two  covenants  were 
independent,  and  that  molestation  by  the  wife 
afforded  no  answer  to  the  action  for  the  arrears 
of  annuity.  Held  also,  that  the  fact  of  the 
wife  living  in  adultery,  even  though  coupled 
with  that  of  having  given  birth  to  a  bastard 
child,  did  not  constitute  molestation  within  the 
meaning  of  the  covenant.  Held  also,  that 
molestation  must  be  an  act  done  by  the  wife 
herself,  or  by  an  agent  duly  authorised  by  her 
to  do  it,  and  with  the  intention  to  annoy  the 
husband.  Held  also,  that  if  the  wife  caused 
the  child  to  be  called  by  her  husband's  name 
and  second  title,  and  held  it  out  as  being  the 
husband's  son  and  heir,  that  would  amount  to 
molestation.  Fearon  v.  The  Earl  of  Aylesford 
<App.),  54  Law  J.  Rep.  Q.B.  33;  Law  Rep.  14 
<J.B.  D.  792. 
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69. — Covenant:  maintenance  of  children: 
right  to  sue  on  covenant]— A  separation  deed 
contained  a  covenant  by  the  husband  with  trus- 
tees to  pay  for  the  maintenance  and  education 
of  the  two  youngeBt  daughters,  subject  to  cer- 
tain conditions  as  to  custody  and  residence  : — 
Held,  that  the  infant  children  could  not  main- 
tain an  aotion  to  enforce  the  performance  of  the 
covenant  for  their  maintenance,  but  that  if  the 
trustees  refused  to  sue,  the  wife  could  herself 
maintain  suoh  action.  Qandy  v.  Oandy  (App.), 
54  Law  J.  Rep.  Chanc.  1154;  Law  Rep.  80 
Ch.  D.  57. 

The  wife,  after  the  date  of  the  deed,  obtained 
a  decree  for  judicial  separation  and  custody  of 
the  children,  but  her  application  for  increased 
alimony  was  refused  (51  Law  J.  Rep.  P.,  D.  & 
A.  41)  on  the  ground  that  the  subsequent 
adultery  of  her  husband  did  not  put  an  end  to 
the  deed,  and  that  the  husband  maintaining  the 
younger  ohildren  no  further  liability  was  thrown 
upon  her;  and  that  view  was  acquiesced  in 
by  the  husband.  He  now  contended  that  the 
covenant  was  conditional,  and  that  the  wife 
having  the  custody  of  the  ohildren  his  liability 
was  at  an  end:— Held,  that  he  could  not, 
having  taken  advantage  of  one  construction  in 
1882,  now  succeed  on  the  contention  that  that 
construction  was  wrong ;  and  proceedings  under 
judgment  appealed  from  ordered  to  be  stayed, 
to  enable  the  wife  to  apply  for  increased  alimony. 
Ibid. 

70. — Covenant  not  to  plead  past  misconduct 
in  future  proceedings  :  condonation]  —  The 
bargains  contained  in  separation  deeds  are  bind- 
ing on  both  parties  to  them,  and  will  be  en- 
forced against  both  equally.  Rose  v.  Rose  (App.), 
52  Law  J.  Rep.  P.,  D.  &  A.  25 ;  Law  Rep.  8 
P.  D.  98. 

The  right  to  compromise  a  suit  is  an  incident 
of  the  right  to  sue,  and  there  is  nothing  on  the 
ground  of  public  policy  or  otherwise  to  prevent 
a  wife  contracting  not  to  bring  any  suit  in 
respect  of  cruelty  committed  by  her  husband 
before  the  date  of  the  contract,  and  she  will  be 
bound  by  such  contract.    Ibid. 

The  doctrine  that  the  condonation  for  adultery 
is  not  final,  but  only  conditional,  disapproved 
per  Jessel,  MJl.    Ibid. 

A  husband  and  wife  executed  a  deed  of  sepa- 
ration, which  contained  a  covenant  on  the 
part  of  the  wife  that  she  would  not,  in  any  sub- 
sequent proceedings  against  her  husband,  avail 
herself  of  any  of  his  previous  acts.  After  the 
execution  of  the  deed  the  husband  was  guilty  of 
adultery,  and  the  wife  commenced  a  suit  for  a 
dissolution  of  the  marriage:— Held  (following 
Oandy  v.  Qandy t  No.  73  infra),  that  cruelty  com- 
mitted by  the  husband  before  the  date  of  the 
deed  of  separation  was  not  revived  by  his  sub- 
sequent adultery,  and  that  the  wife  was  not 
entitled  to  relief  in  respect  of  such  cruelty.  Ibid. 

Decision  of  the  President  (51  Law  J.  Rep. 
P.,  D.  &  A.  79 ;  Law  Rep.  7  P.  D.  225)  affirmed. 
Ibid. 

71.— Custody  of  chi Idren]— Observations  on 


the  effect  of  the  statute  36  Vict.  c.  12,  with 
regard  to  provisions  for  the  custody  of  children 
in  a  deed  of  separation.  Hart  v.  Hart,  50  Law 
J.  Rep.  Chanc.  697 ;  Law  Rep.  18  Ch.  D.  670. 

72. — Reconciliation] — Upon  a  judicial  separa- 
tion decreed  against  a  wife,  the  husband  entered 
into  an  agreement  whereby  she*  was  permitted 
to  enjoy  the  use  of  certain  chattel  property 
14  during  her  life,"  and  after  her  death  the  same 
was  to  revert  to  the  husband's  estate.  Her 
right  was  also  expressed  to  be  subject  to  her 
not  interfering  with  or  annoying  the  husband : 
— Held,  that  the  agreement  amounted  only  to  a 
provision  for  the  period  of  separation,  and  the 
wife's  rights  thereunder  were  terminated  by  re- 
conciliation. Nicol  v.  Nicol,  54  Law  J.  Rep. 
Chanc.  1042  ;  Law  Rep.  30  Ch.  D.  143. 

Handle  v.  Gould  (8  £.  <fe  B.  457 ;  27  Law  J. 
Rep.  QJB.  57)  distinguished.    Ibid. 

Crouch  v.  Waller  (4  De  Gex  &  J.  302)  distin- 
guished.   Ibid. 

Semble,  the  wife's  interest  under  the  agree- 
ment in  the  chattels  was  "  property  acquired  by 
her  "  during  the  separation  within  the  Divorce 
Act,  1857,  section  25.    Ibid. 

73. — Subsequent  adultery  of  husband:  suit 
for  judicial  separation :  alimony] — By  a  deed 
of  separation,  executed  in  consequence  of  the 
adultery  of  the  husband,  of  which  the  wife  was 
cognisant,  the  wife  agreed  to  accept  a  certain 
sum  for  maintenance,  and  the  deed  contained  a 
covenant  by  her  trustees  that  she  should  not, 
nor  any  one  on  her  behalf,  institute  any  pro- 
ceeding "to  compel  her  husband  to  allow  her. 
any  maintenance  or  alimony  except  as  afore- 
said." The  husband  regularly  paid  the  main- 
tenance, but  subsequently  again  committed 
adultery  with  the  same  woman  as  before.  The 
wife  obtained  a  decree  for  judicial  separation : 
Held,  that,  having  regard  to  the  circumstances 
known  to  the  wife  at  the  time  of  the  execution 
of  the  separation  deed,  the  subsequent  adultery 
of  the  husband  was  not  such  misconduct  so 
affecting  the  position  of  the  wife  as  to  entitle 
her  to  repudiate  her  contract  in  the  deed,  and 
that  she  was  therefore  not  entitled  to  any 
further  sum  by  way  of  permanent  alimony  than 
the  sum  agreed  to  be  accepted  by  the  deed. 
There  is  no  implied  condition  in  separation 
deeds  that  both  parties  shall  live  chastely,  and 
therefore  the  contract  in  the  separation  deed  is 
unaffected  by  the  subsequent  misconduct  of 
either  party.  Qandy  v.  Qandy  (App.),  51  Law 
J.  Rep.  P.,  D.  &  A.  41;  Law  Rep.  7  P.  D.77, 168. 

Semble,  there  may,  however,  be  misconduct- 
so  gross,  or  of  so  different  a  character  from  that 
in  contemplation  when  the  separation  deed  was 
executed,  as  to  disentitle  the  guilty  party  to 
rely  upon  the  deed.    Ibid. 

Agreement  for :  specific  performance  :  "  usual " 
covenants.    See  Specific  Performance,  14. 

Alteration  of,  by  Divorce  Court.    See  Divorce— 
Settlement,  9, 10. 

Covenant  to  permit  wife  to  have  custody  of 
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children  not  enforced  after  divorce  on  ground 
of  her  adultery.  See  Divorce — Settlement,  10. 

Property  of  wife  to  belong  to  her  for  her  sepa- 
rate use  as  if  husband  dead:  grant  of  ad- 
ministration to  father  of  wife,  passing  over 
husband.    See  Administrator,  18. 

Subsequent  divorce :  wife  not  precluded  from 
claiming  usual  order  for  permanent  main- 
tenance.   See  Divorce— Alimony,  9. 

Will  of  Wife. 

74. — Power  to  dispose  of  property,  acquired 
after  death  of  husband \  by  will  made  during 
coverture']  — Section  1  of  the  Married  Women's 
Property  Act,  1882,  gives  a  married  woman 
power  to  dispose  by  will  only  of  property  which 
she  has  or  acquires  during  coverture.  Conse- 
quently, property  acquired  by  her  after  her 
husband's  death  will  not  pass  by  her  will  made 
during  coverture  and  not  re-executed  or  repub- 
lished after  the  death  of  her  husband.  In  re 
Price;  Stafford  v.  Stafford,  54  Law  J.  Rep. 
Chanc.  509 ;  Law  Rep.  28  Ch.  D.  709. 

Admission  to  probate.  See  Probate— Married 
Woman's  Will. 


ILLEGALITY. 

Contract  void  for.    See  Contract,  8,  9. 

Fraudulent  agreement :  repudiation :  delay.  See 
Company — Winding-up,  49. 

Illegal  consideration :  money  paid  by  A.  by  way 
of  indemnity  to  surety  for  A.'s  good  behaviour. 
See  Contract,  9. 

Loan  to  illegal  association.  See  Company — 
Registration,  5. 

Unqualified  person  acting  as  surgeon,  Ac  See 
Medical  Act. 

Unregistered  company  of  more  than  twenty 
members.    See  Company— Registration,  1-8. 

ILLEGITIMATE   CHILD. 

Custody  of :  rights  of  mother.    See  Infant,  7. 

Evidence  of  illegitimacy:  baptismal  certificate. 
See  Evidence,  14. 

Evidence  of  illegitimacy :  non-access  of  husband 
and  wife.    See  Legitimacy,  2. 

Gift  to,  by  will.    See  Will— Children,  1,  2. 

Succession  duty.    See  Succession  Duty,  7. 

IMMORALITY. 

Cohabitation :  bond :  illegal  consideration :  pre- 
sumption :  continuance  of  cohabitation.  See 
Bond. 

IMPERATIVE. 

Words,  whether  imperative  or  directory.  See 
Company — Director,  5. 


IMPLICATION. 

Contract :  extension  of  time  for  performance  in 
case  of  non-removal  of  staging.  See  Con- 
tract, 6. 

Cross-remainders.    See  Will— Implied  Gift,  1. 

Gift  by  will.    See  Will—  Implied  Gift. 

Goodwill :  sale  of :  right  to  solicit  customers. 
See  Goodwill,  4. 

Indemnity :  request  to  person  to  bet  for  another 
in  the  person's  own  name.    See  Gaming,  4. 

Indemnity  :  under-lease  referring  to  covenants  in 
original  lease.    See  Practice — Parties,  23. 

Light:  implied  grant:  building  scheme.  See 
Light,  7. 

Partnership  contract :  implied  stipulation  as  to 
place  where  contract  to  be  performed.  See 
Apprentice,  1. 

Statute:  implication  of  right  limited  to  right 
necessary  for  performance  of  statutory  duty : 
right  of  access  to  sewer.  See  Lands  Clauses 
Act,  7. 

Support :  implied  grant.    See  Support,  2. 

IMPRISONMENT. 
Debtor,  of.    See  Arrest. 
Perjury :  second  term.    See  Perjury,  2. 

IMPROVEMENT. 

[Lands  of  ecclesiastical  benefices  not  to  be 
charged  without  consent  of  patron  and  bishop. 
47  &  48  Vict.  c.  67.] 

Lunatic's  property  :  charge  on  properties  to 
which  lunatic  entitled  for  different  estates. 
See  Lunatic,  24. 

Mortgagee  in  possession :  account  in  redemption 
action.    See  Mortgage — Possession,  4. 

Tenant  for  life:  expenditure:  allowance  of, 
under  Settled  Land  Act.  See  Settled  Land 
Act,  6. 

Tenant  for  life:  incumbrance:  discharge  of, 
under  Settled  Land  Act.  See  Settled  Land 
Act,  4. 

IMPROVEMENT  OF  LAND  ACT. 

[Extension  of  27  &  28  Vict.  c.  114,  s.  9,  so  as  to 
comprise  improvements  authorised  by  Settled 
Land  Act,  1882.    45  &  46  Vict.  c.  38,  s.  30.] 

Charges  for  drainage  loans:  payment  out  of 
capital  moneys.    See  Settled  Land  Act,  4. 

INCLOSURE. 

See  Common. 

Common  rights :  extinguishment,  effect  of] — 
T.  was  owner  in  fee  in  possession  of  a  farm 
with  common  rights  attached  to  it.  An  order 
to  enclose  the  common  having  been  made  under 
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the  Commons  Enclosure  Act,  1845,  all  the 
common  rights  were  extinguished  under  sec- 
tion 69  of  the  Act,  and  T.  thereupon  sent  in  his 
claim  for  an  allotment.  T.  died,  and  the  tenant 
for  life  under  his  will  demised  the  farm,  "  to- 
gether with  all  commons,  ways,  water-courses, 
rights,  privileges,  easements,  commodities,  and 
appurtenances  whatsoever  to  the  said  heredita- 
ments, or  any  part  thereof,  belonging,  or  usually 
held  or  enjoyed  therewith,"  to  W.  for  sixty  years. 
The  lessee  entered  into  possession,  and  three 
years  later  an  allotment  of  lands  in  respect  of 
T.'s  claim  was  made  to  the  defendants,  who 
were  his  successors  in  title  to  the  freehold  of  the 
farm.  In  an  action  of  ejectment  brought  by  W.'s 
executors  to  recover  possession  of  the  lands  so 
allotted,— Held,  that  no  right  to  the  allotment, 
when  made,  passed  to  W.  either  under  the  lease 
or  by  virtue  of  the  Commons  Enclosure  Act, 
1845,  and  therefore  that  the  plaintiffs  were  not 
entitled  to  maintain  their  action.  Williams  v. 
Phillips  (App.),  51  Law  J.  Rep.  Q.B.  102 ;  Law 
Rep.  8  QJ3.  D.  437. 

Act :  land  subject  to  statutory  prohibitions : 
sale  to,  and  resale  by,  railway  company.  See 
Lands  Clauses  Act,  45. 

Act:  reservation  of  rights  of  lord  of  manor: 
right  to  let  down  surface:  compensation  for 
damage.    See  Mine,  8. 

INCLOBURE  COMMISSIONERS. 

Bentcharge :  land  drainage  company.  See  Rent- 
charge,  1. 

INCOME. 

Accumulations.  See  Infant,  13, 14  ;  Thellusson 
Act. 

Corpus  or  income  :  adjustment  of  rights  as 
between.    See  Tenant  fob  Life,  4-18. 

Interim  :  contingent  legacy.  See  Will— 
Vesting,  8. 

INCOME  TAX. 

[Provisions  as  to  granting  duties  of  Income  Tax. 
44  &  45  Vict  c.  12,  ss.  19-25  ;  45  &  46  Vict. 
c.  41,  ss.  9-12  ;  46  &  47  Vict.  c.  10,  ss.  8-12 ; 
47  A  48  Vict.  c.  26  ;  48  A  49  Vict.  c.  1 ;  48  & 
49  Vict.  c.  51,  ss.  22-27.] 

1. — Coal  mines  :  partnership :  incorporation 
of :  succession :  diminution  of  profits :  **  specific 
cause  "] — A  partnership,  after  working  certain 
coal  mines  for  more  than  five  years,  was,  on  the 
21st  of  December,  1875,  incorporated  as  a  limited 
company,  and  sold  to  the  company  the  assets, 
subject  to  the  liabilities,  of  the  partnership. 
The  partners  became  holders  of  all  the  shares 
in  the  limited  company  according  to  their  in- 
terests. After  the  3rd  of  August,  1876,  changes 
took  place  in  the  shareholders.  The  company, 
being  assessed  by  the  Income  Tax  Commissioners 
to  the  income  tax  under  5  &  6  Vict.  c.  35, 

Digest,  1881-1885. 


sched.  D,  for  the  year  ending  the  5th  of  April, 
1877,  on  an  average  of  the  five  preceding  years, 
appealed,  and  contended  that  they  were  only 
liable  to  pay  on  a  computation  for  one  year  on 
the  average  of  the  profits  from  the  21st  of 
December,  1875,  the  date  of  the  incorporation. 
The  commissioners  stated  a  case  in  which  they 
found  that  "  the  profits  and  gains  of  the  appel- 
lants' business  had  fallen  short  since  the  21st 
of  December,  1875,  from  the  following  specific 
causes — namely,  the  extraordinary  depression 
in  the  iron  and  coal  trades,  whereby  the  appel- 
lants   were    unable  to  Bell  either  so  large  a 
quantity  of  their  coals  as  they  had  formerly 
been  enabled  to  do,  or  to  obtain  anything  like 
so  good  a  price  for  such  coals. ' '    Figures  shewing 
that  the  annual  profits  had  fallen  short  by  one 
half  were  set  out :— Held,  that  sched.  A,  No.  4 
rules,  clause  6,  which  prescribes  that  if  it  shall 
appear  that  the  account  required  by  the  rules 
"  cannot  be  made  out  by  reason  of  the  possession 
or  interest  of  the  party  to  be  charged  thereon 
having  commenced  within  the  time  for  which 
the  account  is  directed  to  be  made  out,  the 
profits  of  one  year  shall  be  estimated  in  pro- 
portion to  the  profits  received  within  the  time 
elapsed  since  the  commencement  of  such  pos- 
session or  interest,"  did  not  apply;  that  the 
business  was  a  "  trade, .  .  .  adventure,  or  con- 
cern," within  sched.  D,  rule  1,  of  the  rules  for 
ascertaining  the  duties  to  be  charged  in  respect 
thereof,  and  was  not  within  the  terms  of  the 
proviso  "set  up  and  commenced"  within  the 
period  of  three  years;  that  the  company  was 
a  new  association  carrying  on  an  old  concern, 
and  had  "  succeeded  "  to  it  within  clause  4  of 
the  third  set  of  rules  in  sched.  D,  but  that,  since 
such  succession,  the  profits  had  fallen  short  from 
a  "  specific  cause  "  within  the  exception  in  that 
clause;  and  that  the  rule  of  the  sixth  case  in 
sched.  D.  applied,  and  under  it  the  computation 
should  be  made  "on  the  amount  of  the  full 
value  of  the  profits  and  gains  received  annually  " 
— that  is,  for  the  current  year.   The  Ryhope  Coal 
Company  v.  Foyert  Law  Rep.  7  Q.B.  D.  485. 

2. — County  buildings  :  assize  courts  and 
police  stations] — Property  tax,  under  schedules 
A  and  B  of  the  Income  Tax  Acts,  is  not  payable 
in  respect  of  buildings  erected  by  county  Justices, 
and  vested  in  the  clerk  of  the  peace  of  the 
county,  to  be  used  as  assize  courts  with  their 
appurtenances  and  a  county  police  station,  not- 
withstanding that  they  may  have  been  occa- 
sionally lent  gratuitously  for  the  holding  of 
meetings  or  for  other  like  purposes.  Coomber  v» 
The  Justices  of  the  County  of  Berks  (H.L.),  53 
Law  J.  Rep.  Q.B.  239  ;  Law  Rep.  9  App.  Cas.  61. 
So  held,  affirming  previous  decisions  of  the 
Queen's  Bench  Division  (51  Law  J.  Rep.  Q.B, 
297 ;  Law  Rep.  9  Q.B.  D.  17)  and  the  Court  of 
Appeal  (52  Law  J.  Rep.  Q.B.  81 ;  Law  Rep.  10 
Q.B.D.267).    Ibid. 

8. — Deduction  :  ErigMsh  company  carrying 
on  business  abroad :  debenture  bonds] — An 
English  company  carrying  on  business  abroad, 
and  making  all  its  gains  and  profits  abroad, 
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claimed  to  deduct  from  the  sum  assessed  to 
income  tax  the  amount  of  interest  paid  by  it 
to  foreign  holders  of  its  debenture  bonds  living 
abroad,  receiving  the  interest  abroad,  and  who 
were  persons  not  liable  to  pay  income  tax:  — 
Held  (affirming  the  judgment  of  the  Queen's 
Bench  Division),  that  the  company  was  not 
entitled  to  the  deduction  claimed,  for  that  the 
case  was  within  6  &  6  Vict.  c.  85,  s.  100, 
Bohed.  D,  rule  4,  which  provides  that,  in  esti- 
mating the  amount  of  profits  and  gains  of  such 
a  company,  "  no  deduction  shall  be  made  on 
account  of  any  annual  interest,  or  any  annuity 
or  other  annual  payment  payable  out  of  such 
profits  or  gains."  The  Alexandria  Waterworks 
Company  (Lim.)  v.  Musgrave  (App.),  62  Law  J. 
Rep.  Q.B.  849  ;  Law  Bep.  11  Q.B.  D.  174. 

4. — Deduction :  mines  :  dead  rent  recoup- 
able  by  royalties] — The  lessees  of  a  coal  mine 
held  under  an  agreement  by  which  it  was  pro- 
vided that  a  dead  rent  of  2,0002.  should  be  paid 
to  the  lessor,  but  that  when  the  royalties  payable 
to  him  exceeded  the  amount  of  the  dead  rent  the 
excess  should  be  repaid  to  the  lessees  to  make 
up  the  deficiency  of  the  previous  years.  During 
the  three  years  preceding  1881-82  the  mine  was 
not  worked,  and  the  lessees  duly  paid  the  dead 
rent;  but  in  1881-82  the  mine  was  worked  at 
a  profit,  and  royalties  exceeding  the  amount  of 
the  dead  rent  by  1,4772.  were  payable  to  the 
lessor : — Held,  that  in  estimating  the  profits  of 
the  mine  for  assessment  of  income  tax  under 
schedule  D,  the  lessees  could  not  deduct  the 
1,4772.  repayable  to  them  under  the  agreement. 
Broughton  and  Plas  Potver  Coal  Company 
{Lim)  v.  Kirkpatrick,  54  Law  J.  Bep.  Q.B.  268  ; 
Law  Bep.  14  Q.B.  D.  491. 

The  Coltness  Iron  Company  v.  Black  (H.L.) 
(see  next  case)  followed.    Ibid. 

5. — Deduction :  mines  :  pits  exhausted]— In 
assessing  for  income  tax  the  gross  profits  derived 
from  mines  no  deduction  will  be  allowed  for 
a  sum  estimated  to  represent  the  amount  of 
capital  expended  on  making  bores  and  sinking 
pits  which  have  become  exhausted  by  the  year's 
working.  The  Coltness  Iron  Company  v.  Black 
(H.L.),  61  Law  J.  Bep.  Q.B.  626 ;  Law  Bep.  6 
App.  Oas.  315. 

Andrew  Knowles  &  Sons  v.  McAdam  (47  Law 
J.  Bep.  £xoh.  189 ;  Law  Bep.  4  Ex.  D.  23)  dis- 
approved.   Ibid. 

Quere,  whether  deduction  might  in  some 
cases  be  allowed  for  cost  of  sinking  pits  : — Per 
Earl  Cairns—"  I  am  not  prepared  to  say  that, 
under  the  words  of  5  &  6  Vict.  c.  85,  a  mine- 
owner  might  not  in  some  cases  be  entitled  to  an 
allowance  in  respect  to  the  cost  of  sinking  a  pit, 
by  means  of  which  pit  the  minerals  are  gotten 
which  are  the  source  of  profit  for  the  year  in 
whioh  the  pit  was  sunk  " ;  per  Lord  Blackburn 
— "  I  do  not  wish  to  lay  down  any  general  pro- 
position, either  that  money  expended  in  sinking 
pits  can  never  be  in  the  nature  of  expenses 
incurred  within  the  five  years  in  working  the 
coal  so  as  to  be  properly  taken  into  account  in 
estimating  the  profits  made  in  that  period,  or  to 


say  what,  if  any,  the  circumstances  are  under 
whioh  it  may  be  done."    Ibid. 

6.— Foreign  telegraph  company:  exercising 
trade  in  England]— A  foreign  telegraph  com- 
pany, with  an  agenoy  in  the  United  Kingdom, 
had,  besides  certain  lines  abroad,  three  marine 
cables  whioh  landed  on  the  shores  of  the  United 
Kingdom,  through  which  it  despatched  and  re- 
ceived messages  between  the  United  Kingdom 
and  foreign  parts.  It  had  in  the  United  King- 
dom a  separate  line  worked  by  its  own  servants. 
A  message  received  by  the  company  for  trans- 
mission passed  partly  over  lines  belonging  to 
the  Post  Offioe,  over  the  marine  cables  of  the 
company,  over  cables  belonging  to  foreign  go- 
vernments or  companies,  and  in  some  cases 
over  cables  abroad  belonging  to  the  company. 
The  proprietors  of  each  of  the  cables  received  a 
portion  of  the  sum  paid  for  the  transmission  of 
the  message,  and  the  company  retained  the 
balance.  No  profit  accrued  to  the  company  from 
its  land  lines  in  the  United  Kingdom :  -  Held 
(affirming  the  judgment  of  the  Queen's  Bench 
Division,  50  Law  J.  Bep.  Q.B.  570 ;  Law  Bep. 
7  Q.B.  D.  12),  that  the  company  exercised  a 
trade  within  the  United  Kingdom  within  the 
meaning  of  16  &  17  Vict.  o.  34,  s.  2,  sched.  D, 
and  that  income  tax  was  payable  on  the  profits 
accruing  therefrom— that  is,  on  the  difference 
between  the  sum  received  and  the  cost  of  earn- 
ing that  sum.  Erichsen  v.  Last  (App.),  51  Law 
J.  Bep.  Q.B.  86  ;  Law  Bep.  8  Q.B.  D.  414. 

J.— Life  assurance:  bonuses:  "gains  and 
profits  "]— Two  thirds  of  the  surplus  of  receipts 
over  payments  in  respect  of  the  life  policies  of 
an  insurance  company  were  by  the  terms  of  the 
policies  payable  every  five  years  to  the  policy 
holders  byway  of  cash  payment,  reduction  of 
premiums,  or  addition  to  the  sum  assured,  the 
remaining  third  being  payable  to  the  share- 
holders after  deducting  the  expenses  of  the 
business :  —Held,  by  Brett,  M.B.,  and  Cotton, 
L.J.  (Lindley,  L.J.,  dissentients),  that  such  two 
thirds  were  not  "gains  and  profits"  assessable 
to  the  income  tax.  Last  v.  The  London  Assu- 
rance Corporation  (App.),  54  Law  J.  Bep.  Q.B.  4 ; 
Law  Bep.  14  Q.B.  D.  239. 

On  appeal  to  the  House  of  Lords :  -Held  (re- 
versing the  decision  of  the  Court  of  Appeal),  by 
Lords  Blackburn  and  FitzGerald,  Lord  Bram- 
well  dissenting,  that  the  two  thirds  returned  to 
the  policy  holders  were  "  annual  profits  or  gains," 
and  assessable  to  inoome  tax.  Last  v.  Th-e 
London  Assurance  Corporation,  Law  Bep.  10 
App.  Cas.  438 ;  55  Law  J.  Bep.  Q.B.  92. 

8. — "Profits":  statutory  restriction:  corpo- 
rations]—The  appellants,  a  corporation  created 
by  Act  of  Parliament  for  the  management  of 
the  Mersey  Docks,  derived  a  considerable  in- 
come from  dock  dues  and  other  payments  for 
dook  and  harbour  accommodation.  A  local  Act 
appropriated  the  inoome  to  certain  enumerated 
purposes,  not  including  the  payment  of  income 
tax,  and  provided  that  it  should  not  be  applied 
"  for  any  other  purpose  whatsoever  "  : — Held 
(affirming  the  judgment  of  the  Court  of  Appeal, 
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51  Law  J.  Hep.  Q.B.  114,  and  reversing  the 
judgment  of  the  Queen's  Bench  Division,  50  Law 
J.  Rep.  Q.B.  449),  that  income  tax  was  payable 
on  the  profits  of  the  undertaking.  The  Mersey 
Docks  and  Harbour  Board  v.  Lucas  (H.L.),  53 
Law  J.  Bep.  Q.B.  4 ;  Law  Bep.  8  App.  Cas.  891. 

The  local  Act  required  the  surplus  income, 
after  payment  of  working  expenses,  interest  on 
debt,  and  cost  of  certain  authorised  works,  to  be 
applied  in  reducing  the  principal  of  the  debt, 
and  after  the  extinction  of  the  whole  debt  the 
rates  levied  were  to  be  reduced: — Held,  that 
such  surplus  income  was  profits  assessable  for 
income  tax.    Ibid. 

9. — "  Profits "  :  surplus  income  of  burial 
board :  charitable  purpose  :  business  carried  on 
by  ratepayers] — A  burial  board,  formed  under 
Act  of  Parliament,  and  empowered  to  charge 
fees  in  accordance  with  a  scale  approved  by  a 
Secretary  of  State,  were  directed,  after  satisfy- 
ing all  the  liabilities  of  the  board  with  reference 
to  the  execution  of  the  Act  in  or  for  the  parish, 
and  providing  such  a  balance  as  should  be 
deemed  by  the  board  sufficient  to  meet  their 
probable  liabilities  during  the  then  next  year,  to 
pay  over,  at  the  time  of  the  annual  meeting, 
any  surplus  money  there  might  be  to  the  over- 
seers, in  aid  of  the  poor  rate  of  the  parish : — 
Held,  that  such  surplus  was  assessable  to  the 
income  tax,  being,  in  effect,  a  profit  made  in  a 
business  carried  on  by  the  ratepayers  for  the 
benefit  of  themselves,  and  fell  within  section  60 
of  the  Property  Tax  Act,  1842  (5  <fc  6  Vict.  c.  35). 
The  Burial  Board  of  the  Parish  of  Paddington 
v.  The  Commissioners  of  Inland  Revenue,  53  Law 
J.  Bep.  Q  JB.  224 ;  Law  Bep.  13  Q.B.  D.  9. 

Annuity  whether  given  free  of.  See  Annuity, 
1-3. 

Income:  balance  of  gain  over  loss.  See  Colo- 
nial Law— Canada,  8. 

INCOMING  TENANT. 
See  Landlord  and  Tenant  —Improvements. 

INCONSISTENCY. 

See  Will— Ambiguity. 

INCORPOBATION. 
Documents,  of,  in  will.    See  Probate,  10-12,  21. 
Local  Board.    See  Public  Health  Act,  12. 

INCUMBENTS'  BESIGNATION  ACT. 

Pension  of  retired  clerk.  See  Chubch  and 
Clebgy,  20,  21. 

INDECENCY. 

[Power  to  convict  for  indecent  assault  upon  in- 
dictment for  rape  or  procuration,  48  A  49 
Vict,  o.  69,  s.  9.] 

[Any  male  person  committing,  or  being  party  to 
the  commission  of,  or  procuring  or  attempting 


to  procure  the  commission  by,  any  male  per- 
son of  any  act  of  gross  indecency  with  another 
male  person,  to  be  guilty  of  misdemeanour 
and  liable  on  conviction  to  imprisonment  for 
two  years  with  or  without  hard  labour.  48  & 
49  Vict.  c.  69,  s.  11.] 

Exposure  of  person :  nuisance :  public  place] 
— The  prisoner  induced  seven  or  eight  little  girls 
to  accompany  him  down  a  public  foot-path  and 
thence  on  to  some  land  called  the  Marsh,  where, 
at  a  spot  some  distance  from  the  foot-path,  he 
indecently  exposed  his  person  to  them.  No  one 
but  the  little  girls  saw  the  exposure,  nor  could 
any  one  have  seen  it  from  the  footpath.  The 
public  were  in  the  habit  of  resorting  to  the 
Marsh  without  interference,  although  they  had 
no  legal  right  to  go  there : — Held,  that  there  was 
evidence  from  which  the  jury  were  justified  in 
finding  that  the  prisoner  exposed  himself  inde- 
cently in  a  public  place.  Tfie  Queen  v.  Wellard 
(C.C.R.),  54  Law  J.  Bep.  M.C.  14 ;  Law  Bep.  14 
Q.B.  D.  63. 

Semble,  per  Lord  Coleridge,  C.J.,  and  Hud- 
dleston,  B.,  that  where  the  indecent  exposure 
takes  place  before  a  collection  of  people  pub- 
licity of  the  place  is  immaterial.    Ibid. 

INDEMNITY. 

Seizure  of  goods  for  another's  debt] — Where 
an  execution  has  been  levied  on  goods  which  as 
between  the  execution  debtor  and  a  third  person 
are  the  third  person's,  but  as  between  the  execu- 
tion creditor  and  the  third  person  are  the  execu- 
tion debtor's,  the  case  comes  within  the  principle 
that  a  debtor  is  liable  to  indemnify  a  person 
whose  goods  have  been  lawfully  seized  for  his 
debt,  and  the  third  person  can  recover  the  sum 
realised  by  the  goods  from  the  execution  debtor. 
Edmunds  v.  Wallingford  (App.),  54  Law  J.  Bep. 
Q.B.  305 ;  Law  Bep.  14  QJB.  D.  811. 

The  sheriff  had  seized  goods  for  the  debt  of 
the  defendant,  and  the  claim  of  the  plaintiff  to 
the  goods  was  barred  upon  interpleader,  but  the 
defendant  had  bound  himself  by  admission  as 
between  the  parties  that  the  goods  were  the 
plaintiff's,  and  had  agreed  to  pay  a  sum  of 
money  in  consideration  of  the  seizure : — Held, 
that  the  plaintiff  was  entitled  to  recover  that 
sum  from  the  defendant.    Ibid. 

Oriffenhoofe  v.  Daubuz  (25  Law  J.  Bep.  Q.B. 
237)  explained.    Ibid. 

England  v.  Marsden  (35  Law  J.  Bep.  C.P.  259) 
not  followed.    Ibid. 
Agent:  stock-broker:  usages  of  Stock  Exchange. 

See  Stock  Exchange,  2,  4. 

Assignment  of  lease :  covenant  by  assignee  to 
indemnify  assignor :  subsequent  purchase  of 
lease  by  assignor.  See  Landlord  and  Tenant 
— Lease,  1. 

Implied  contract :  underlease  referring  to  cove- 
nants in  original  lease.  See  Practice — Par- 
ties, 23. 

Implied  promise :  request  by  A.  to  B.  to  bet  for 
A.  in  B.'s  name.    See  Gaming,  4. 
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Proceedings,  before  taking,  in  name  of  company. 
See  Company — Winding-up,  6. 

Trustee :  right  of,  to  indemnity.  See  Trust  and 
Trustee— Indemnity. 

Trustee :  severance  of  trust  funds.  See  Scotch 
Law — Trustee. 

INDIA. 

Amendment  of  the  law  relating  to  taking  evi- 
dence by  commission  in  India,  Ac.  48  &  49 
Vict.  c.  74.] 

INDIA  STOCK. 

[Provisions  as  to  East  India  unclaimed  stock. 

48  &  49  Vict.  c.  28.] 
Investment  of   money  in  Court.     See   Lands 

Clauses  Act,  82. 

INDIAN  ARMY  PENSION  DEFICIENCY. 

[Discharge  of  the  liability  of  the  Consolidated 
Fund  in  respect  of  certain  Indian  Army  pen- 
sions.   48  &  49  Yiot.  c.  67.] 

INDIAN  LOAN  ANNUITY,   1881. 

[Provision  for  redemption  of  Indian  Loan  An- 
nuity, 1881.    47  &  48  Vict.  c.  2.] 

INDIAN  MARINE  SERVICE. 

[Provisions  for  regulation  of  Her  Majesty's 
Indian  marine  service.    47  &  48  Viot.  c.  38.] 

INDICTMENT. 

[Conviction  for  minor  offences  upon  indictment 
for  rape  or  procuration.  See  48  &  49  Vict, 
c.  69,  s.  9.] 

Joinder  of  several  misdemeanours  in  one  in- 
dictment.   See  Perjury,  2. 

Obstruction  of  highway  :  new  trial.  See  Prac- 
tice— New  Trial,  5. 

INDORSEMENT. 

Bill  of  exchange,  on.  See  Bill  of  Exchange, 
5-8. 

Order,  on.    See  Practice— Judgment,  10. 

Writ,  on.    See  Practice— Writ  of  Summons,  8. 

INDUSTRIAL  SCHOOL. 

"Provisions  enabling  Manx  children  to  be  sent  to 
reformatory  or  industrial  schools  in  Great 
Britain.    47  &  48  Vict.  c.  40.] 

[Industrial  Schools  (Ireland)  Aot,  1885.  Pro- 
visions for  further  facilitating  the  building, 
enlargement,  and  maintenance  of  industrial 
schools  in  Ireland.    48  &  49  Vict.  c.  19.] 

Child  under  fourteen  "  living  in  a  house 
frequented  by  prostitutes  "  ;  child  living  with 
her  mother]— It  it  can  be  proved  that  a  child 


under  fourteen  years  of  age  brought  before  a 
magistrate  under  the  Industrial  Schools  Acts, 
1866  and  1880,  is  living  in  a  house  resided  in  or 
frequented  by  prostitutes  for  the  purpose  of 
prostitution,  the  magistrate  is  bound  to  make 
an  order  for  his  or  her  removal  to  an  industrial 
school,  even  although  such  child  is  living  in 
such  house  with  his  or  her  mother  who  is  not  a 
prostitute.  The  consent  of  the  mother  to  such 
removal  is  not  necessary.  Hiscocks  v.  Jermon- 
sont  52  Law  J.  Rep.  M.C.  42 ;  Law  Rep.  10  Q~B. 
D.  360. 

INFANT. 
Actions  and  Proceedings. 
Advancement. 
Contracts. 
Custody. 
Education. 
Gift. 

Guardian. 
Maintenance. 
Married  Woman. 
Property. 
Ward  of  Court. 


[Provisions  as  to  sales  and  leases  on  behalf 
of  infant  owners ;  management  of  land,  and 
receipt  and  application  of  income  during 
minority ;  application  by  trustees  of  income  of 
property  of  infant  for  maintenance,  <fco.  44  & 
45  Viot.  c.  41,  ss.  41-48.] 

Actions  and  Proceedings. 

1. — Adjudication  in  bankruptcy :  trade  debts] 
— An  infant  who  had  carried  on  business,  and 
become  indebted  for  goods  supplied  in  the 
course  of  suoh  trading,  filed  a  petition  for  liqui- 
dation, but  no  resolutions  were  passed,  and  the 
liquidation  proceedings  fell  through.  Subse- 
quently alleged  trade  creditors  filed  a  petition 
for  adjudication  in  bankruptcy  against  him,  and 
the  County  Court  Judge  adjudicated  him  a 
bankrupt.  The  infant  had  not  represented  him- 
self to  be  an  adult : — Held  (reversing  the  judg- 
ment of  the  Chief  Judge,  who  had  affirmed  the 
County  Court  Judge),  that  the  infant  did  not  by 
merely  trading  constitute  himself  a  debtor ;  that 
by  taking  the  step,  which  only  an  adult  trader 
could  take,  of  presenting  a  liquidation  petition, 
he  did  not  alter  his  status  or  give  the  Court 
jurisdiction  under  section  125,  sub-section  12,  of 
the  Bankruptcy  Act  to  adjudicate  him  bankrupt. 
In  re  Lynch ;  ex  parte  Lynch  (45  Law  J.  Rep. 
Bankr.  48 ;  Law  Rep.  2  Ch.  D.  227)  overruled. 
In  re  Jones ;  ex  parte  Jones  (App.),  50  Law  J. 
Rep.  Chanc.  678  ;  Law  Rep.  18  Ch.  D.  109. 

To  create  an  equitable  liability  in  an  infant 
to  pay,  on  the  ground  of  fraud,  it  is  necessary  to 
prove  express  representations  by  him  that  he 
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was  of  age  and  that  they  were  reasonably  be- 
lieved in  and  relied  on  by  the  person  to  whom 
they  were  made.    Ibid. 

Adding  infant  as  party  to  action.  See  Practice 
— Parties,  1. 

Judgment  against  infant  in  foreclosure  action : 
day  to  shew  cause.  See  Mortgage — Fore- 
closure, 8,  9. 

Advancement. 

2. — Infant  contingently  interested :  charge  on 
interest  of  infant] — The  Court  refused  to  declare 
that  sums  advanced  by  a  father  for  the  benefit 
of  his  infant  son  were  a  charge  on  property 
to  which  the  son  would  become  entitled  only  in 
the  event  of  his  attaining  twenty-one.  In  re 
Tannert  53  Law  J.  Rep.  Chanc.  1108. 

Semble,  the  Court  has  no  jurisdiction  to 
make  such  a  charge,  and  the  only  proper  form 
of  order  in  such  a  case  is  that  in  In  re  Arbuckle 
(14  W.  B.  535 ;  see  Seton  on  Decrees ,  vol.  ii.  p. 
726).     Ibid. 

Bailee. 

Larceny  by.    See  Larceny,  1. 

Contracts. 

Z.— Compromise]— The  Court  has  no  juris- 
diction to  enforce  a  compromise  against  infants 
against  the  opinion  of  their  legal  advisers.  Ac- 
cordingly an  order  of  Malins,  V.C.,  approving,  on 
behalf  of  infant  defendants,  a  compromise  which 
was  objected  to  by  their  guardian  and  opposed 
by  their  counsel  was  discharged  on  appeal.  In 
re  Birchall ;  Wilson  v.  Birchall  (App.),  Law  Rep. 
16  Ch.  D.  41. 

4. — Necessaries :  infant  already  supplied : 
evidence] — An  infant  who  was  sued  for  the  price 
of  goods  supplied  to  him  on  credit  tendered 
evidence  that  he  was  already  sufficiently  sup- 
plied with  goods  of  the  kind  in  question  :— Held 
(dubitante  Manisty,  J.),  that  the  evidence  was 
admissible,  although  it  was  not  alleged  that  the 
plaintiffs  knew  that  the  defendant  was  so  sup- 
plied. Barnes  A  Co.  v.  Toye,  53  Law  J.  Rep. 
Q.B.  567  ;  Law  Rep.  13  Q.B.  D.  410. 

Apprenticeship  deed:  validity:  stipulations  to 
prejndioe  of  infant.    See  Apprentice,  2. 

Compromise :  validity  of  will.  See  Prorate — 
Practice,  3. 

Election  by  married  woman  to  confirm  settle- 
ment.   See  Election,  1. 

Laches,  infant  not  barred  by.  See  Trust — 
Breach,  10. 

Custody. 

[Custody  of  girl  under  sixteen:  statutory  pro- 
visions where  parent,  guardian,  or  master 
causes,  encourages,  or  favours  her  seduction 
or  prostitution.    See  48  6  49  Vict.  c.  69,  s.  12.] 

5. — Breach  of  marital  duty :  right  of  mother] 
— Two  boys,  seven  and  eight  years  old,  delicate 
and  of  nervous  temperament,  had  been  living 
with  their  mother  in  England.     The  father,  on 


his  return  'from  India  in  1881,  demanded  to 
have  the  children  given  up  to  him.  Differences 
had  then  arisen  between  the  father  and  mother 
which  prevented  their  living  together.  On  a 
petition  presented  by  the  mother,  under  the 
Custody  of  Infants  Act,  1873,  asking  that  the 
children  might  be  allowed  to  remain  in  her  cus- 
tody until  they  attained  sixteen, — Held,  that 
they  must  remain  in  her  custody  until  further 
order,  as  these  differences  (which  prevented  the 
father  and  mother  from  giving  the  children  that 
joint  protection  to  which  they  were  entitled)  had 
arisen  from  a  breach  of  the  marital  duty  on  the 
part  of  the  father.  In  re  Elderton,  53  Law  J. 
Bep.  Chanc.  258 ;  Law  Bep.  25  Ch.  D.  220. 

What  amounts  to  a  breach  of  the  marital 
duty  considered.    Ibid. 

6.  —Father's  right  to :  age  of  discretion :  ap- 
plication for  habeas  corpus] — In  a  case  of  an 
infant  ward  of  Court  above  sixteen,  and  there- 
fore not  falling  under  the  36  &  37  Vict.  c.  12, 
the  Court  has  no  jurisdiction  to  interfere  with 
the  discretion  of  the  father  as  to  the  custody, 
education,  or  oonduct  of  his  infant  child,  except 
in  a  case  where  the  father  is  seeking  to  withdraw 
the  ward  from  the  jurisdiction  of  the  Court,  or 
where  the  father  has  been  guilty  of  gross  im- 
morality so  as  to  disqualify  him  from  being  the 
guardian  of  any  child,  or  is  influenced  by  wicked 
causeless  caprice  which  must  be  detrimental  to 
the  child's  interest.  In  re  Agar-Ellis ;  Agar- 
Ellis  v.  Lascellcs  (App.),  53  Law  J.  Rep.  Chanc. 
10 ;  Law  Rep.  24  Ch.  D.  317. 

Nor  does  the  fact  that  the  father  has  himself 
made  his  infant  child  a  ward  of  Court,  and 
asked  the  intervention  of  the  Court,  derogate 
from  his  parental  authority.    Ibid. 

Upon  an  application  for  a  habeas  corpus,  the 
question  for  the  consideration  of  the  Court  is, 
whether  the  person  brought  up  on  habeas  corpus 
is  under  illegal  custody  without  that  person's 
consent.  Where,  therefore,  a  child,  having 
attained  the  age  of  discretion — fourteen  in  the 
case  of  a  boy,  sixteen  in  that  of  a  girl— has 
been  removed  from,  or  has  left,  the  custody  of 
the  father,  the  Court  will  not,  upon  an  applica- 
tion by  the  father  for  a  habeas  corpus,  order  the 
child  to  be  restored  to  him  when  the  child 
denies  the  existence  of  any  illegal  constraint 
and  consents  to  remain  where  it  then  is.    Ibid. 

But  an  infant  under  the  age  of  discretion 
being  incapable  of  consenting,  any  oustody  other 
than  that  of  the  father,  or  the  guardian  ap- 
pointed by  him,  is  treated  as  an  illegal  custody, 
and  the  infant  as  being  under  duress  and  im- 
prisonment; and,  on  such  an  application  by 
the  father,  that  infant  will  be  restored  to  his 
custody.    Ibid. 

The  jurisdiction  of  the  Court  over  a  testa- 
mentary guardian  is  wider  and  more  readily 
exercised  than  over  a  father,  the  right  of  the 
former  being  a  statutory  trust  in  the  discre- 
tionary exercise  of  which  by  him  the  Court  will 
interfere,  when  it  will  decline  to  review  a  father's 
discretion,  the  law  recognising  the  natural  rights 
of  the  father  over  his  infant  children  because  he 
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has  corre&ponding  natural  duties  towards  them. 
Ibid. 

A  father  having  refused  to  allow  his  infant 
daughter,  a  ward  of  Court  over  sixteen  years  of 
age,  to  spend  a  vacation  with  her  mother  while 
the  lady  in  whose  care  he  had  placed  her  was 
abroad,  or  to  see  her  mother  more  frequently 
than  once  a  month,  or  to  write  to  and  receive 
letters  from  her  mother  without  their  being 
perused  by  him  or  some  one  appointed  by  him, 
the  mother  and  daughter  presented  a  petition 
headed  in  the  36  &  37  Vict.  o.  12,  for  the  pur- 
pose of  obtaining  from  the  Court  the  permission 
refused  by  the  father:— The  Court  of  Appeal 
(affirming  the  decision  of  Pearson,  J.)  held  that 
the  child  being  over  sixteen,  and  the  case, 
therefore,  not  falling  within  the  86  <fe  37  Viot.  c. 
12,  the  Court  had  no  jurisdiction  to  interfere 
with  the  discretion,  however  unreasonable,  of 
the  father,  the  natural  guardian  of  his  infant 
ohild,  in  the  absence  of  gross  immorality  or  of 
wicked,  causeless  caprice  on  his  part,  and  dis- 
missed the  petition  with  costs.    Ibid. 

7. — Illegitimate  infant :  habeas  corpus :  rights 
of  mother] — Now  that  all  the  Courts  are  Courts 
of  equity  as  well  as  of  law,  the  Court,  on  a  writ 
of  habeas  corpus  issued  to  obtain  the  custody  of 
an  illegitimate  infant,  will  have  regard  to  what 
is  for  the  benefit  of  the  infant,  and  to  the  rights 
and  wishes  of  the  natural  blood  relations  of  the 
infant.  In  re  Carey ;  Beg.  v.  Nash  (App.),  52 
Law  J.  Rep.  Q.B.  442 ;  Law  Rep.  10  Q.B.  D.  454. 

Where  an  illegitimate  ohild,  aged  seven  years, 
had  been  since  its  birth  in  the  care  of  foster- 
parents  in  very  poor  circumstances,  and  the 
mother  was  the  kept  mistress  of  a  man  not 
the  father  of  the  child,  the  oustody  of  the  child 
was,  upon  the  application  of  the  mother,  given 
to  a  sister  and  brother-in-law  of  the  mother, 
who  were  respeotable  persons  and  in  a  superior 
station  in  life  to  that  of  the  foster-parents.  Ibid. 

8. — Order  for  custody :  application  to  vary : 
appeal] — An  application  to  vary  an  order  made 
under  section  1  of  the  Infants  Custody  Act,  1873, 
on  the  petition  of  a  mother,  giving  the  oustody 
of  an  infant  child  to  her  "  until  further  order," 
on  the  ground  of  something  subsequent  to  the 
date  of  the  order,  should  be  made,  not  by  way  of 
appeal,  but  by  motion  before  the  Judge  of  first 
instance.  Such  a  motion  can  be  made  by  the 
respondent  to  the  original  petition.  The  pro- 
vision of  section  1  of  the  Act,  that  the  appli- 
cation shall  be  made  by  the  mother  by  her  next 
friend,  applies  only  to  the  original  petition.  In 
re  Holt  (App.),  Law  Rep.  16  Ch.  D.  115. 

Covenant  in  separation  deed  to  permit  wife  to 
have  custody  not  enforced  after  divorce  on 
ground  of  her  adultery.  See  Divorce — Settle- 
ment, 10. 

Habeas  corpus :  right  of  father  to.  See  Habeas 
Cobpus,  2. 

Education. 

9.— Religion] — Where  acts  of  a  deceased  Pro- 
testant father  indicated  an  intention  that  his 


child  should  be  brought  up  in  the  Roman  Catho- 
lic faith,  and  the  Court  thought  it  more  bene- 
ficial to  the  child,  his  education  in  that  faith 
was  continued.  In  re  Clarke*  51  Law  J.  Rep. 
Chanc.  762 ;  Law  Rep.  21  Ch.  D.  817. 

Evidence. 
Of  infancy.    See  Evidence,  9. 

Gift. 

10.—  Undue  influence:  validity] — A  female 
orphan,  aged  twenty,  in  an  advanced  stage  of 
consumption,  but  of  sound  mind,  a  few  days 
before  her  death  gave  600Z.  in  cash  (being  the 
greater  part  of  her  property)  to  her  female 
cousin,  in  whose  house  she  was  living : — Held, 
that,  in  the  absence  of  any  evidence  of  undue 
influence,  the  gift  was  good.  Taylor  v.  Johnston, 
51  Law  J.  Rep.  Chanc.  879 ;  Law  Rep.  19  Ch. 
D.  603. 

There  is  no  law  which  prevents  an  infant 
from  making  a  donation  of  chattels  or  personal 
property  in  his  actual  possession.    Ibid. 

Guardian. 

11. — Appointment  of :  infant  born  of  English 
parents  out  of  the  Queen's  allegiance :  property 
abroad  jurisdiction] — An  infant,  born  in  France, 
was  the  daughter  of  a  Frenchwoman,  but  was  a 
British  subject.  The  father  died  intestate,  and, 
by  French  law,  the  mother  thereupon  was  re- 
stored to  her  nationality  and  became  entitled  to 
the  legal  and  natural  guardianship  of  the  infant. 
The  infant  resided  in  France,  and  was  entitled 
to  a  share  of  the  property  left  by  her  father, 
which  was  all  in  France.  On  an  application  to 
the  English  Courts  to  appoint  guardians,  it  was 
admitted  that  the  mother,  having  regard  to  her 
conduct,  was  not  a  proper  person  to  be  appointed. 
Proceedings  relating  to  the  custody  and  guardian- 
ship of  the  infant  had  been  commenced  in 
France,  but  had  been  adjourned  until  it  should 
be  seen  what  order  the  English  Courts  would 
make :— Held,  by  the  Court  of  Appeal,  affirming 
the  decision  of  Kay,  J.,  that  the  English  Courts 
had  jurisdiction  to  appoint  guardians,  and  that, 
under  the  special  circumstances  of  the  case,  it 
was  a  proper  one  for  the  exercise  of  the  jurisdic- 
tion. In  re  Willotighby,  an  infant  (App.),  64 
Law  J.  Rep.  Chanc.  1122;  Law  Rep.  30  Ch. 
D.  324. 

12.— Co-trustee  and  co-guardian:  voucher  of 
items  of  expenditure :  maintenance  of  infant] — 
Although  the  receipts  of  a  guardian  for  income 
paid  to  him  by  a  trustee  for  an  infant's  main- 
tenance discharge  the  trustee,  yet  where  that 
trustee  is  also  co-guardian  he  does  not  discharge 
himself  merely  by  shewing  that  he  has  paid  the 
income  to  his  co-guardian.  In  re  Evans ; 
Welsh  v.  Channel  (App.),  53  Law  J.  Rep.  Chanc. 
709 ;  Law  Rep.  26  Ch.  D.  58. 

It  will  be  necessary  for  him  to  shew  that  the 
infant  has  been  reasonably  and  properly  main- 
tained by  his  co-guardian,  having  regard  to  its 
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position,  but  he  will  be  allowed  in  his  accounts 
as  trustee  the  amount  which  is  found  reasonable 
to  be  allowed  for  the  infant's  maintenance,  with- 
out the  necessity  of  vouching  all  the  items  of 
expenditure.    Ibid. 

Consent :  gift  conditional  on  marriage  of  infant 
with  consent  of  guardian.  See  Will— Condi- 
tion, 1. 

Guardian  ad  litem.  See  Practice — Guardian 
ad  litem ;  Pbobatk— Practice,  11. 

Maintenance. 

13.— Accumulations :  defeasance]— Section  26 
of  Lord  Cranworth's  Act  does  not  apply  to  a  de- 
feasible interest.  In  re  Buckley's  Estate,  52  Law 
J.  Bep.  Chanc.  439 ;  Law  Rep.  22  Ch.  D.  583. 

Property  was  bequeathed  in  trust  for  an  in- 
fant, but  given  over  in  oase  of  his  death  under 
twenty-one.  The  infant  died  under  age  : — Held, 
that  accumulations  of  income  up  to  his  death 
were  estate  of  the  infant.    Ibid. 

14. — Accumulation  clause :  tenant  for  life : 
infant  in  remainder :  allowance  for  benefit  of 
infant] — A  testator  devised  real  estate  of  con- 
siderable value  to  trustees,  upon  trust  to  accu- 
mulate the  rents  for  twenty-one  years,  and  to 
lay  out  the  same  in  the  purchase  of  lands.  And, 
at  the  expiration  of  twenty-one  years,  the  real 
estates  then  subjeot  to  the  trusts  of  the  will  to 
be  held  upon  trust  for  Sir  H.  Havelock  for  life, 
with  remainder  to  H.  (his  eldest  son),  an  infant, 
for  life,  with  remainder  to  H.'s  first  and  other 
sons  in  tail,  with  a  similar  trust  for  A.  (Sir  H. 
Havelock's  second  son)  and  his  children,  with 
divers  remainders  over.  Sir  H.  Havelock's  in- 
come was  insufficient  to  maintain  and  educate 
his  two  sons  in  a  manner  suitable  to  their  future 
prospects.  Upon  an  application  by  the  two  sons 
that  a  sum  of  2,100Z.  per  annum  should  be  paid 
to  their  father  for  their  maintenance: — Held, 
that,  under  the  circumstances,  it  was  for  the 
benefit  of  the  infants  that  such  an  allowance 
should  be  made,  and  application  granted.  In  re 
Allan;  Havelock  v.  Havelock,  50  Law  J.  Bep. 
Chanc.  778 ;  Law  Rep.  17  Ch.  D.  807. 

15. — Contingent  gift  to  infant :  intermediate 
income :  conveyancing  act,  1881,  «.  43]  —A  testa- 
tor gave  all  his  real  and  personal  estate  to  trus- 
tees upon  trust  for  sale,  and,  after  payment 
thereout  of  his  debts  and  certain  legacies,  as  to 
the  residue  upon  trust  in  the  first  place  to  pay 
thereout  the  sum  of  1,5002.,  to  be  equally 
divided  between  such  of  the  six  younger  children 
(in  the  will  named)  of  his  late  friend  H.  who 
should  be  alive  at  the  death  of  the  testator's 
grandson.  The  testator,  after  naming  such 
children,  directed  such  shares  to  be  paid  to 
them  respectively  on  attaining  the  age  of 
twenty-one  years  or  marriage,  and  as  to  the 
rest  and  residue  of  his  residuary  estate  in  trust 
for  his  sister  M.  The  trustees  set  apart  the 
sum  of  1,5002.  to  meet  the  legacy,  and,  the  tes- 
tator's grandson  being  living,  a  question  was 
raised  whether  the  income  of  the  fund  was  pay- 
able during  the  lifetime  of  the  grandson  to  M., 


or  should  be  accumulated  for  suoh  of  the  chil- 
dren of  H.  who  should  become  entitled  to  the 
corpus,  or  was  undisposed  of  by  the  will  and 
went  to  the  testator's  next-of-kin : — Held,  that 
the  income  on  the  legacy  was  payable  during 
the  life  of  the  testator's  grandson  to  M.,  the  re- 
siduary legatee.  In  re  Judkin's  Trusts,  53  Law 
J.  Rep.  Chanc.  496 ;  Law  Rep.  25  Ch.  D.  743. 

Section  43  of  the  Conveyancing  Aot,  1881, 
only  applies  to  property  to  whioh  an  infant  is 
entitled  absolutely  or  contingently  on  attaining 
twenty-one,  or  on  the  occurrence  of  an  event 
before  his  attaining  that  age,  and  does  not  apply 
where  an  infant  is  unable  to  predicate  of  himself 
that  he  will  be  so  entitled  at  all.    Ibid. 

16. — A  testator  gave  property  to  trustees, 
upon  trust  for  all  the  children  of  A.,  who  being 
sons  should  attain  twenty-one,  or  being  daugh- 
ters should  attain  that  age  or  marry ;  and  he 
directed  his  trustees  to  accumulate  the  income 
of  the  shares  of  suoh  children,  and  to  pay  the 
same  to  them  as  and  when  their  presumptive 
shares  should  become  payable :— Held,  that  the 
trustees  might,  at  their  discretion,  apply  the  in- 
come towards  the  maintenance  and  education  of 
the  infants,  as  the  direction  to  accumulate  did 
not  amount  to  a  "  contrary  intention "  within 
the  meaning  of  section  43  of  the  Conveyancing 
Aot,  1881.  In  re  Thatcher's  Trusts,  53  Law  J. 
Rep.  Chanc.  1050 ;  Law  Rep.  26  Ch.  D.  426. 

17. — Section  43  of  the  Conveyancing  Aot,  1881, 
as  to  the  application  of  income  of  property  held 
by  trustees  in  trust  for  an  infant,  does  not  apply 
to  income  to  whioh  the  infant  never  can  be  en- 
titled at  all  but  which  goes  as  residue  to  another 
person.  A  testator  gave  legacies  to  classes  of 
persons  who  should  be  living  at  his  death  and 
attain  twenty -one,  and  gave  his  residuary  estate 
to  other  persons : — Held,  that  the  several  con- 
tingent legacies  did  not  come  within  the  de- 
scription of  property  "  held  by  trustees  in  trust 
for  an  infant,"  and  that  the  inoome  on  such 
legacies  was  not  subject  to  the  provision  of  the 
section.  Held,  by  Fry,  L.J.,  that  the  provision 
for  maintenance  did  not  apply,  as  the  testator, 
by  the  gift  of  the  residue,  which  included  the 
legacies  during  the  infancy  of  the  legatees  and 
the  income  thereof,  had  expressed  a  contrary 
intention  within  the  meaning  of  sub-section  8. 
In  re  Dickson;  Hill  v.  Grant  (App.),  54  Law  J. 
Rep.  Chanc  610;  Law  Rep.  28  Ch.  D.  291. 

Decision  of  Kay,  J.  (54  Law  J.  Rep.  Chanc. 
212 ;  Law  Rep.  28  Ch.  D.  291),  affirmed.    Ibid. 

18. — Jurisdiction :  increased  maintenance]  — 
Infants  were  entitled  to  certain  maintenance 
under  a  will.  On  an  application  in  the  matter 
of  the  infants,  increased  maintenance  was  al- 
lowed out  of  income  directed  to  be  accumulated, 
and  the  trustees  of  the  will  were  ordered  to  hold 
the  interests  of  the  infants  as  security  to  recoup 
any  persons  affected  by  the  order.  In  re  Colgan, 
51  Law  J.  Rep.  Chanc.  180 ;  Law  Rep.  19  Ch. 
D.  301. 

19. — Jurisdiction :  summons  in  matter  of 
infant]— The  Court  has  no  jurisdiction  on  a 
summons  intituled  only  in  the  matter  of  an  in- 
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font  to  order  trustees  to  pay  a  sum  oat  of  the 
income  of  the  trust  fund  for  the  maintenance  of 
the  infant.  Such  an  order  can  only  be  made  in 
an  action  or  upon  an  originating  summons.  In 
re  Lofthouse  (App.),  54  Law  J.  Rep.  Chanc. 
1087 ;  Law  Hep.  29  Ch.  D.  921. 

Decision  of  Bacon,  V.C.,  reversed.    Ibid. 

20.— Trust  for,  or  power  of :  ability  of  father] 
— There  is  no  distinction  upon  principle  between 
a  provision  in  a  marriage  settlement  and  that 
in  a  will  as  to  the  application  of  income  to 
which  children  are  entitled  for  their  mainten- 
ance, irrespective  of  the  father's  ability  to 
maintain  them.  Wilson  v.  Turner  (App.),  52  Law 
J.  Rep.  Chanc.  270;  Law  Rep.  22  Ch.  D.  521. 

Where  the  words  gave  a  discretion  to  the 
trustees,  and  there  was  no  evidence  of  want  of 
ability  of  the  father  or  of  the  exercise  of  any 
discretion,  the  payments  were  disallowed.    Ibid. 

Bansome  v.  Burgess  ($6  Law  J.  Rep.  Chanc. 
84 ;  Law  Rep.  8  Eq.  778)  not  followed.    Ibid. 

The  principle  of  the  cases  founded  upon 
Mundy  v.  Earl  Howe  (4  Bro.  C.C.  228)  is  not  to 
be  extended.    Ibid. 

Covenant  in  separation  deed :  wife,  but  not  in- 
fant child,  entitled  to  enforce  covenant.  See 
Husband  and  Wife,  69. 

Jurisdiction  of  Divorce  Court  to  order  security 
for  maintenance  after  decree  for  judicial 
separation.    See  Divorce— Children. 

Married  Woman. 

21. — Equity  to  a  settlement :  infant :  separate 
examination] — When  a  married  woman  is  under 
twenty-one,  her  consent  to  waive  her  equity  to  a 
settlement  will  not  be  taken.  Shipway  v.  Ball, 
50  Law  J.  Rep.  Chanc  268 ;  Law  Rep.  16  Ch. 
D.  376. 

Settlement  by:  effect  of.  See  Husband  and 
Wife,  26. 

Next  Friend. 
Removal  of.  See  Practice—  Next  Friend,  5. 

Property. 

22. — Mortgage  for  repairs :  power  of  court]— 
An  infant  was  absolutely  entitled,  subject  to 
certain  trusts,  to  the  beneficial  interest  in  real 
estate,  the  legal  estate  being  in  trustees  :— Held, 
that  the  Court  had  jurisdiction  to  direot  the 
raising  of  money  by  means  of  a  mortgage  of  the 
estate,  for  the  purpose  of  paying  the  cost,  of  re- 
pairs certified  by  the  chief  clerk  to  be  absolutely 
necessary.  In  re  Jackson;  Jackson  v.  Talbot, 
Law  Rep.  21  Ch.  D.  786. 

23. — Settled  estate :  jurisdiction  :  costs  of 
application  to  parliament] — Where  an  estate 
was  settled  on  legal  limitations  in  favour  of  one 
for  life,  with  remainder  to  an  infant  tenant  in 
tail,  the  Court  declined  to  order  that  the  costs  of 
an  application  to  Parliament  for  a  private  Act 
to  carry  into  effect  a  proposed  sale  which  was 
beneficial  to  the  estate  should  be  borne  by  the 
estate  whether  such  application  were  or  were 


not  successful.  But  the  tenant  for  life  consent- 
ing, the  Court,  being  of  opinion  that  the  pro- 
posed application  to  Parliament  would  be  for 
the  benefit  of  the  infant,  sanctioned  the  applica- 
tion on  the  terms  that  the  costs  were  to  be 
borne  by  the  tenant  for  life,  unless  an  Act  of 
Parliament  was  obtained  otherwise  directing. 
Stanford  v.  Roberts,  52  Law  J.  Rep.  Chanc.  50. 

2A.— Settled  estate :  sale]  —  Real  estate  to 
which  an  infant  was  entitled  contingently  on 
his  attaining  twenty-one  was  ordered  to  be  sold. 
In  re  Liddell  r  Liddell  v.  Liddell,  52  Law  J. 
Rep.  Chanc.  207. 

25. — Surrender  and  renewal  of  lease :  benefi- 
cially "  entitled  "J— Section  12  of  the  Act  of  11 
Geo.  4.  &  1  Will.  4.  o.  65,  which  enables  the 
guardian  of  an  infant  to  surrender  "  any  lease  " 
to  which  the  infant  "  is  entitled  "  and  to  accept 
a  new  lease,  applies  to  a  lease  to  which  the 
infant  is  only  beneficially  entitled,  the  legal  in- 
terest being  vested  in  a  trustee  for  him.  In  re 
Griffiths,  54  Law  J.  Rep.  Chanc.  742 ;  Law  Rep. 
29  Ch.  D.  248. 

Conversion :  sale  in  partition  action.  See  Par- 
tition,  6. 

Conversion :  infant  tenant  in  tail :  insurance 
against  fire:  premiums  paid  out  of  rents: 
right  to  policy  moneys.  See  Insurance, 
Fire,  2. 

Lien  of  solicitor  on  property  of  infant  recovered 
or  preserved  in  action.  See  Solicitor,  41 ; 
Trespass,  4. 

Sale :  discretion  of  trustee  as  to,  not  interfered 
with  by  Court.    See  Trust — Powers,  5. 

Small  sums  paid  to  account  of  Post-Office 
Savings  Bank.  See  Practice— Payment  out 
of  Court,  8. 

Tenant  for  life:  person  having  powers  of 
tenant  for  life  under  Settled  Land  Act.  See 
Settled  Land  Act,  17. 

Vesting  order  as  to  property  of  infant  under 
Trustee  Act.    See  Trustee  Act,  11. 

Ward  of  Court. 

26.— How  constituted :  payment  into  court  of 
money  belonging  to  infant] — A  summons  was 
taken  out  in  the  matter  of  an  infant  (who  was 
illegitimate)  by  her  mother  to  be  appointed 
guardian.  On  the  hearing  of  the  summons  the 
Court  merely  gave  a  direction  that  the  mother 
should  have  access  to  the  infant,  but  no  order 
was  drawn  up.  An  action  was  afterwards  in- 
stituted for  the  administration  of  an  estate  in 
which  the  infant  was  interested,  and  two  sums 
of  money  were  paid  into  Court,  one  to  an  account 
in  which  the  infant  was  interested  in  remainder, 
and  the  other  to  her  contingent  account : — Held, 
that  both  the  proceedings  on  the  summons  and 
the  payment  into  Court  were  sufficient  to  con- 
stitute the  infant  a  ward  of  the  Court.  De 
Pereda  v.  De  MancJia,  51  Law  J.  Rep.  Chanc. 
204  ;  Law  Rep.  19  Ch.  D.  451, 
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27. — Sow  constituted:  payment  into  court: 
alien  infant  resident  abroad] — In  an  admini- 
stration action  a  legacy  was  carried  over  "  to 
the  account  of  A.,  the  wife  of  B.,  and  of  her  son 
C.  and  his  issue."  B.  and  C.  were  both  domiciled 
Frenchmen.  C.  had  three  daughters  who  were 
Frenchwomen,  born  and  resident  in  France,  and 
two  of  them,  while  still  infants,  were  married  to 
Frenchmen.  On  C.'s  death  his  three  daughters 
became  entitled  to  the  legacy.  They  were  in  no 
way  parties  to  the  administration  action : — 
Held,  that  whatever  might  have  been  the  case  if 
the  infant  daughters  of  C.  had  been  British  sub- 
jects, yet,  inasmuch  as  they  were  aliens  resident 
abroad,  the  carrying  over  of  the  legacy  to  the 
above  account  did  not  constitute  them  wards  of 
Court.  Brown  v.  Collins,  63  Law  J.  Bep.  Chanc. 
368 ;  Law  Bep.  25  Ch.  D.  56. 

Quaere,  whether,  even  in  the  case  of  an 
infant  who  is  a  British  subject,  the  mere  carry- 
ing over  of  a  legacy  in  an  action  to  which  the 
infant  is  not  a  party  to  an  account  merely  de- 
scribing a  class  of  persons  of  whom  the  infant  is 
one,  is  sufficient  to  constitute  such  infant  a  ward 
of  Court.    Ibid. 

De  Pereda  v.  De  Mancha  (see  last  case)  ob- 
served upon.    Ibid. 

28. — Leave  to  go  out  of  the  jurisdiction :  un- 
dertaking by  guardians]  —  Upon  an  application 
for  leave  for  a  ward  to  go  out  of  the  jurisdiction, 
the  Court  will  consider  what  is  for  the  interest 
of  the  ward  and  the  security  which  it  will  have 
that  its  order  will  be  obeyed.  In  re  Callaghan ; 
Elliott  v.  Lambert  (App.),54  Law  J.  Bep.  Chanc. 
292 ;  Law  Bep.  28  Ch.  D.  186. 

A  mother  who  had  property  in  Jamaica  ap- 
plied for  leave  to  take  her  daughter,  who  was  a 
ward  of  Court,  and  of  whom  she  was  guardian, 
out  to  Jamaica,  where  she  contemplated  staying 
some  time.  The  ward  was  upwards  of  twenty 
years  of  age.  It  was  proposed  to  leave  a  younger 
brother  of  the  ward  in  this  country.  The  Court, 
having  appointed  an  uncle  of  the  ward  who 
was  resident  in  England  co-guardian  with  her 
mother,  upon  an  undertaking  by  the  guardians 
to  produce  the  ward  in  Court  if  and  when  re- 
quired, allowed  her  to  go  to  Jamacia  with  her 
mother.    Ibid. 

Decision  of  Kay,  J.,  reversed.    Ibid. 

29.— Marriage:  contempt:  infants'  settle- 
ment act,  1855 ;  form  of  settlement]  —A  post- 
nuptial settlement  of  an  infant's  property  may 
be  made  with  the  sanction  of  the  Court  under 
the  Infants'  Settlement  Act,  1855.  In  re  Samp- 
son and  Wall  (App.),  53  Law  J.  Bep.  Chanc. 
457 ;  Law  Bep.  25  Ch.  D.  482. 

S.  having  married  a  ward  of  Court,  in  con- 
tempt of  Court,  was  committed  to  prison,  and  a 
settlement  was  prepared  by  the  order  of  the 
Court  of  the  wife's  property,  giving  S.  no  in- 
terest in  the  property,  and  containing  a  power 
of  appointment  by  will  to  the  wife  in  default  of 
children  in  favour  of  any  one  except  her  hus- 
band. The  wife  objected  to  the  trustees  named 
in  the  proposed  settlement  on  personal  grounds, 
and  objected  also  to  the  power  of  appointment 
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in  default  of  children  excluding  her  husband, 
and  refused  to  execute  the  settlement : — Held, 
that  it  was  desirable  that  trustees  of  the  settle- 
ment should  be  persons  with  whom  the  parties 
interested  could  hold  friendly  intercourse,  and 
that  as  the  proposed  trustees  were  personally 
distasteful  to  the  wife,  it  was  desirable  to  sub- 
stitute other  trustees  for  them.  That  as  to  the 
power  of  appointment  by  will  by  the  wife  in 
default  of  children,  it  would  be  conducive  to  the 
happiness  of  the  husband  and  wife  during  their 
married  life  that  the  wife  should  not  be  de- 
barred in  default  of  children  from  appointing 
anything  to  her  husband,  and  the  settlement 
was  therefore  directed  to  be  altered  in  those 
respects.    Ibid. 

The  wife  executed  the  settlement  so  altered. 
Ibid. 

Order  of  Kay,  J.,  varied.    Ibid. 

80. — Out  of  jurisdiction :  religious  educa- 
tion]—An  order  may  be  made  declaring  in  what 
religion  infant  wards  of  Court  should  be  brought 
up,  though  they  are  resident  out  of  the  jurisdic- 
tion. In  re  Montagu ;  In  re  WroughUm;  Mon- 
tagu v.  Festing,  54  Law  J.  Bep.  Chanc.  397; 
Law  Bep.  28  Ch.  D.  82. 

INFECTIOUS   DISEASES. 

[Provisions  as  regards  metropolis  for  isolation 
and  treatment  of  persons  suffering  from 
cholera  and  other  infectious  diseases.  46  & 
47  Vict.  c.  35.] 

INFEBIOB  COUBT. 

See  County  Court  ;  Mayor's  Court. 

INFOBMATION. 

Appeal:  penalties:  Parliamentary  Oaths  Act. 
See  Practice — Appeal,  21. 

Attorney-General  of  Duchy  of  Lancaster  cannot 
exhibit  information  in  High  Court  of  Justice. 
See  Lancaster,  Duchy  of,  4. 

Criminal,  for  libel:  leave  to  file  information, 
when  granted.    See  Libel,  1. 

Parliamentary  Oaths  Act,  under :  appeal :  new 
trial.  See  Practice— Appeal,  21 ;  New  Trial,  6. 

Production  of  documents  :  order  for.  See  Prac- 
tice— Production  of  Documents,  8. 

INFOBMEB. 
Becovery  of  penalty.     See  Penalty,  1. 

INFBINGEMENT. 

See  Copyright,   3,  4,   8,   10,   13,  15;   Patent, 
7-12  ;  Trade  Mark,  2-4. 

INHABITED   HOUSE   DUTY. 

1.— Exemption :  business  purposes :  care- 
takers]— Section  11  of  the  32  <fc  33  Vict.  c.  14 
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enaots  that  "  any  tenement  or  part  of  a  tene- 
ment occupied  as  a  house  for  the  purposes  of 
trade  only  ....  shall  be  exempt  from  in- 
habited house  duties,  although  a  servant  or 
other  person  may  dwell  in  suoh  tenement  or  part 
of  a  tenement  for  the  protection  thereof. "  A 
clerk,  in  receipt  of  a  salary  of  150Z.  a  year,  re- 
sided in  part  of  his  employer's  trade  premises 
for  their  protection,  occupying  with  his  wife, 
five  children,  and  a  servant,  five  rooms  and  two 
attics  in  the  upper  part  of  the  building : — Held 
(reversing  the  judgment  of  the  Exchequer  Divi- 
sion), that  the  building  was  not  exempt  from 
duty  within  section  11.  Yewens  v.  Noakes 
(App.),  60  Law  J.  Rep.  Q.B.  182 ;  Law  Rep.  6 
Q.B.  D.  530. 

2.— Exemption :  caretaker:  servant  or  other 
person]— The  appellant  was  possessed  of  pre- 
mises which  were  used  for  business  purposes 
only.  A  woman  resided  on  the  premises  as 
caretaker,  and  it  was  a  condition  of  her  employ- 
ment that  her  son,  who  was  a  clerk  employed 
elsewhere,  should  sleep  on  the  premises  for  in- 
creased safety : — Held,  that  the  premises  were 
not  exempt  from  inhabited  house  duty  under  41 
Vict.  c.  15,  s.  13,  sub-8.  2,  and  44  Vict.  o.  12,  s. 
24.  Weguelin  v.  Wyatt,  54  Law  J.  Rep.  Q.B. 
308  ;  Law  Rep.  14  QJB.  D.  838  (nom.  Weguelin 
v.  Wayall). 

8.— Exemption  :  caretaker :  "  servant  or  other 
person  "  dwelling  in  house  for  protection  thereof] 
—Exemption  from  inhabited  house  duty  was 
claimed  under  41  Vict.  c.  15,  s.  13,  sub-s,  2,  in 
respect  of  a  building  which  was  used  only  for 
business  purposes,  save  that  there  resided  in  it, 
as  caretaker,  occupying  a  sitting-room  and  bed- 
room, a  cashier  receiving  a  salary  of  200Z.  a 
year.  The  commissioners  found  as  a  fact  that 
the  cashier  was  a  "  servant  or  other  person  " 
within  the  meaning  of  the  Act :— Held,  that  the 
commissioners  might  so  find.  Yewens  v.  Noakes 
(No.  1  supra)  discussed.  Rolfe  v.  Hyde  d  Co., 
50  Law  J.  Rep.  Q.B.  481 ;  Law  Hep.  6  Q.B.  D. 
673. 

4. — House :  separate  tenements :  occupation 
by  landlord]  — A  building  divided  into  different 
sets  of  rooms,  but  having  one  outer  door  common 
to  all  the  rooms,  was  occupied  partly  as  busi- 
ness offices  and  partly  as  residential  chambers ; 
a  servant  appointed  by  the  landlord  resided 
on  the  premises,  and  attended  to  the  offices  and 
to  the  residents.  It  was  claimed  that  the  part 
used  as  offices  should  be  exempted  from  the 
payment  of  the  inhabited  house  duty,  on  the 
ground  that  the  building  came  within  the  pro- 
visions of  41  Vict.  c.  15,  s.  13,  which  exempts 
from  the  duty,  on  certain  steps  being  taken, 
those  parts  of  a  house,  being  one  property,  which, 
being  "divided  into  and  let  in  different  tene- 
ments," are  used  for  business  or  trade  purposes 
only:— Held  (affirming  the  judgment  of  the 
Queen's  Bench  Division,  50  Law  J.  Rep.  QJB. 
471 ;  Law  Rep.  6  Q.B.  D.  551),  that  the  claim  to 
exemption  ought  not  to  be  allowed,  for  that  the 
house,  although  let  in  different  offices  and  rooms, 
was  not  divided  into  different  tenements  within 


the  meaning  of  the  statute.  The  Yorkshire 
Fire  and  Life  Insurance  Company  v.  Clayton 
(App.),  51  Law  J.  Rep.  Q.B.  82;  Law  Rep.  8 
Q.B.  D.  421. 

5. — "  House  "  :  house  let  into  tenements :  ab- 
sence of  structural  division] — By  48  Geo.  8.  o.  65 
certain  duties  are  imposed  on  inhabited  dwelling- 
houses.  By  57  Geo.  3.  o.  25,  s.  1,  houses  are 
exempted  from  all  duties  payable  under  48  Geo. 
8,  o.  55,  when  used  solely  for  the  purposes  of 
trade.  By  41  Viot.  c.  15,  s.  13,  sub-s.  1,  where 
any  house  being  one  property  shall  be  divided 
into  and  let  in  different  tenements,  and  any  of 
such  tenements  are  occupied  solely  for  the  pur- 
poses of  any  trade  or  business,  or  of  any  profes- 
sion or  calling  by  whioh  the  occupier  seeks  a 
livelihood  or  profit,  or  are  unoccupied,  the  per- 
son chargeable  as  occupier  shall  be  at  liberty  to 
give  notice  in  writing,  at  any  time  during  the 
year  of  assessment,  to  the  surveyor  of  taxes, 
stating  therein  the  facts ;  and  after  the  receipt 
of  suoh  notice  by  the  surveyor,  the  commissioners 
acting  in  the  execution  of  the  Acts  relating  to 
the  inhabited  house  duties  shall,  upon  proof  of 
the  facts  to  their  satisfaction,  grant  relief  from 
the  amount  of  duty  charged  in  the  assessment 
so  as  to  confine  the  same  to  the  duty  on  the 
value  according  to  whioh  the  house  should,  in 
their  opinion,  have  been  assessed  if  it  had  been 
a  house  comprising  only  the  tenements  other 
than  such  as  are  occupied  as  aforesaid  or  are 
unoccupied.  The  ground  floor  and  basement  of 
certain  premises  were  in  the  occupation  of  the 
respondents,  and  were  used  by  them  solely  as  a 
bank  for  the  purpose  of  carrying  on  their  busi- 
ness as  bankers.  The  premises  in  question  con- 
sisted of  the  ground  floor  and  basement  afore- 
said and  upper  floors,  but  suoh  ground  floor  and 
basement  had  no  internal  communication  what- 
ever with  the  rest  of  the  building,  being  separated 
by  a  party-wall  from  the  basement  to  the  first 
floor,  and  approached  by  a  separate  entrance 
from  the  street :— Held,  that  the  portion  of  the 
premises  so  used  by  the  respondents  for  banking 
purposes  was  a  separate  house  within  48  Geo.  8. 
c.  55,  and  was  exempt  from  inhabited  house 
duty  under  57  Geo.  3.  c.  25.  The  first  and 
second  floors  of  the  above  premises  run  over  the 
whole  of  the  building,  and  were  occupied  by 
several  traders  and  used  entirely  for  business 
purposes.  The  third  floor  was  occupied  by 
traders,  with  the  exception  of  two  rooms  in  the 
occupation  of  D.,  a  clerk  in  the  employ  of  the 
respondents,  who  resided  therein  at  night.  The 
fourth  floor  was  in  the  occupation  of  the  house- 
keeper, wife  and  family.  The  whole  of  the 
upper  floors  were  approached  by  one  entrance 
from  the  street : — Held,  that  the  different  rooms 
or  portions  of  the  premises  occupied  as  above- 
mentioned  were  liable  to  inhabited  house 
duty,  inasmuch  as  they  did  not  come  within 
41  Vict.  o.  15,  s.  18,  sub-s.  1,  which  contem- 
plated some  structural  division  of  the  different 
tenements.  Chapman  v.  The  Royal  Rank  of 
Scotland,  50  Law  J.  Rep.  Q.B.  670 ;  Law  Rep. 
7  Q.B.  D.  136. 
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INHIBITION. 
See  Church  amp  Clergy,  10, 11. 

INJUNCTION. 

1.— Interlocutory  injunction :  undertaking  as 
to  damages]—  Where  a  plaintiff  obtains  an  inter- 
locutory injunction  upon  giving  an  undertaking 
in  damages  the  defendant  is  entitled  to  the 
benefit  of  the  undertaking,  even  though  it  should 
afterwards  be  decided  that  the  injunction  was 
wrongly  granted  owing  to  the  mistake  of  the 
Court  itself.  Griffith  v.  Blake  (App.),  53  Law 
J.  Rep.  Chanc.  965 ;  Law  Hep.  27  Ch.  D.  474. 

The  opinion  to  the  contrary  expressed  by 
Jessel,  M.R.,  in  Smith  v.  Day  (Law  Rep.  21  Ch. 
D.  421)  dissented  from.    Ibid. 

2. — Jurisdiction :  mandatory  injunction  :  oral 
slander] — The  Court  has  jurisdiction  to  restrain 
by  injunction  a  person  from  making  oral  state- 
ments as  well  as  written  statements  calculated 
to  injure  another  person  in  his  business;  but 
with  regard  to  oral  statements  such  jurisdiction 
will  be  exercised  with  great  caution.  Hermann 
Loog  v.  Bean  (App.),  53  Law  J.  Rep.  Chanc. 
1128 ;  Law  Rep.  26  Ch.  D.  306. 

The  Court  will  not  hesitate  to  grant  a  manda- 
tory injunction  where  it  sees  that  a  wrong  is 
being  committed ;  where  therefore  A.,  who  had 
been  the  agent  of  B.,  gave  notice  to  the  post 
office  to  forward  to  him  all  letters  addressed  to 
him  at  B.'s  office,  and  had,  and  had  retained  for 
some  time,  letters  forwarded  to  him  which  be- 
longed to  B.,  the  Court  granted  an  injunction 
restraining  him  from  giving  such  notice  to  the 
post  office,  and  from  interfering  with  B.'s  open* 
ing  such  letters  other  than  those  which  related 
to  A.'s  private  business,  subject  to  an  undertak- 
ing by  B.  not  to  open  letters  which  were  ad- 
dressed to  A.  at  his  office,  except  at  two  hours  in 
the  day,  in  the  morning  and  afternoon,  when 
the  post  came  in,  and  when  A.  should  be  at 
liberty  to  be  present.    Ibid. 

Decision  of  Pearson,  J.,  affirmed  in  substanoe. 
Ibid. 

3. — Jurisdiction  :  negative  clause] — An  in- 
junction was  granted  to  enforce  a  contract  not 
to  sell  fish  refuse  to  any  manufacturer  other 
than  the  plaintiff.  Donnell  v.  Bennett,  52  Law 
J.  Rep.  Chanc.  414  ;  Law  Rep.  22  Ch.  D.  835. 

Acquiescence :  right  to  injunction  when  lost  by. 
See  Covenant,  1. 

Arbitration :  power  of  Court  to  grant  injunction 
pending.    See  Arbitration,  13, 14. 

Bankruptcy,  in.    See  Bankruptcy— Injunction. 

Breach  of.    See  Contempt  of  Court,  2. 

Contempt  of  Court,  to  restrain.  See  Contempt  or 
Court,  4. 

Covenant,  to  restrain  breach  of,  when  granted. 
See  Covenant,  1-12. 

Damages  in  lieu  of,  when  Court  will  award.  See 
Light,  2. 

Interlocutory:    combination    in    restraint    of 


trade :  absence  of  evidence  of  danger  to  plain- 
tiffs.   See  Restraint  of  Trade. 

Interlocutory  application  for,  when  maintain- 
able.   See  Libel,  3. 

Jurisdiction  to  grant :  alderman :  injunction  to 
restrain  persons  threatening  to  remove  alder- 
man from  office.  See  Municipal  Corporation, 
16. 

Jurisdiction  to  grant,  restraining  proceeding 
with  arbitration.    See  Arbitration,  13. 

Letters,  private,  to  restrain  publication  of.  See 
Copyright,  9. 

Libel,  to  restrain.    See  Libel,  3,  4. 

Metropolitan  stage  carriage:  ex-manager  of 
omnibus  company  :  right  of,  to  injunction  to 
restrain  use  of  name  as  licensee  of  stage 
carriages.    See  Stage  Carriage. 

Name,  similarly  of.  See  Company— Registra- 
tion, 9 ;  Name. 

Nuisance,  to  restrain.    See  Nuisance,  6-14. 

Reversioner,  when  entitled  to  maintain  action 
for.    See  Nuisance,  7. 

Slander  of  title,  to  restrain,  not  granted  unless 
defendant  threatens  and  intends  to  continue 
same.    See  Slander,  6. 

Solioitor,  against,  acting  in  opposition  to  former 
client.    See  Solicitor,  7. 

Trade  mark :  to  restrain  infringement  of.  See 
Trade  Mark,  2-4. 

Trespass,  to  restrain.    See  Trespass,  2,  3. 

Undertaking  as  to  damages  :  delay  in  enforcing. 
See  Bankruptcy — Receiver,  5. 

Undertaking  as  to  damages :  enforcement  of. 
See  Practice— Undertaking,  1. 

Water  company  :  outting  off  supply.  See  Water 
Company,  2. 

INLAND  REVENUE. 

See  Customs  ;  Excise  ;  Income  Tax  ;  Inhabited 
House  Duty  ;  Legacy  Duty  ;  Probate  Duty  ; 
Succession  Duty  ;  Stamp. 

[Vesting  of  lands,  &c.,  in  the  United  Kingdom 
for  the  service  of  the  Inland  Revenue  in  the 
Commissioners  of  Works  (44  &  45  Vict.  c.  10), 
s.  2.  Power  to  Commissioners  to  purchase 
lands  for  service  of  Inland  Revenue,  s.  5. 

[Inland  Revenue  Acts— 44  &  45  Vict.  c.  12; 
45  <fc  46  Vict.  c.  41;  46  &  47  Vict.  c.  10; 
47  <fc  48  Vict.  c.  25 ;  48  &  49  Vict.  c.  1 ;  48  A 
49  Vict.  c.  51.] 

INN. 

See  Alehouse. 

Custom  of  hiring  furniture.  See  Bankruptcy — 
Order  and  Disposition,  7-9. 
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INNKEEPER— INSURANCE,  FIBS. 


INNKEEPER. 

1.  —Liability  :  loss  of  goods  :  temporary  re- 
freshment: "guest"]— The  plaintiff  arrived  at 
the  Carlisle  station,  and  entrusted  his  luggage 
to  an  hotel  porter  with  the  intention  of  spending 
the  night  at  the  defendants'  hotel.  On  his 
arrival  at  the  hotel  a  telegram  caused  the  plain- 
tiff to  change  his  mind,  and  he  therefore  gave 
up  his  intention  of  spending  the  night  at 
Carlisle,  and  went  into  the  coffee-room  for  the 
purpose  of  getting  some  refreshments.  Not 
being  able  to  get  in  the  coffee-room  what  he  re- 
quired, the  plaintiff  was  referred  by  one  of  the 
defendants'  servants  to  the  station  refreshment- 
room,  which  was  connected  with  the  hotel  by  a 
covered  passage,  and  which  was  under  the 
management  of  the  defendants,  the  hotel  and  the 
refreshment-room  being,  in  fact,  held  under  one 
licence.  On  his  way  to  the  refreshment-room 
along  this  covered  passage,  the  plaintiff  met  the 
hotel  porter  with  his  luggage,  which  was  at  the 
plaintiff's  request  deposited  in  the  defendants' 
lock-up  room  for  luggage.  The  plaintiff  had, 
and  paid  for,  something  to  eat  and  drink  in  the 
refreshment-room.  On  his  enquiring  for  his 
luggage  a  few  hours  afterwards,  a  portion  of  it 
was  found  to  be  missing.  In  an  action  brought 
against  the  defendants,  as  innkeepers,  to  re- 
cover the  value  of  the  missing  property,--Heid, 
that  there  was  no  evidence  to  establish  the 
relation  of  landlord  and  guest  between  the 
plaintiff  and  defendants  so  as  to  make  the  latter 
liable,  as  innkeepers,  for  the  value  of  the  goods 
in  question.  Strauss  v.  The  County  Hotel  and 
Wine  Company  (him.),  53  Law  J.  Rep.  Q.B.  25  ; 
Law  Rep.  12  Q3.  D.  27. 

2.— Lien :  taking  security :  waiver :  custody 
of  goods  retained]— The  mere  taking  by  an  inn- 
keeper from  his  guest  of  a  security  for  the  pay- 
ment of  his  bill  does  not  necessarily  destroy  the 
lien  which  the  innkeeper  has  by  the  common 
law  upon  the  goods  of  his  guest ;  in  order  to  de- 
stroy the  lien  there  must  be  something  in  the 
facts  of  the  case,  or  in  the  nature  of  the  security 
taken,  which  is  inconsistent  with  the  retention 
of  the  lien,  or  which  is  destructive  of  it.  An 
innkeeper  who  enforces  his  lien  upon  the  goods 
of  his  guest  for  the  payment  of  his  bill  is  in  the 
position  of  a  gratuitous  bailee,  and  is  not  bound 
to  exercise  more  care  in  the  keeping  of  the  goods 
than  he  would  do  in  the  case  of  his  own.  Angus 
v.  McLachlan,  52  Law  J.  Rep.  Chanc.  587; 
Law  Rep.  23  Ch.  D.  330. 

INNUENDO. 
See  Libel,  5 ;  Slander,  2. 


INQUEST. 
See  Coroner. 


INQUISITION. 
See  Lunatic,  8,  9. 


INSOLVENCY. 

After-acquired  property:  subsequent  insol- 
vencies and  bankruptcy:  close  of  insolvency] 
— The  intention  of  the  Aot  to  provide  for  the 
winding-up  of  the  business  of  the  Insolvency 
Courts  (32  &  33  Vict.  c.  83)  was  that  the  close 
of  the  insolvency  provided  for  by  section  15 
should  be  an  absolute  close,  and  that  if  no  steps 
were  taken  to  postpone  the  closing  within  twelve 
months  from  the  commencement  of  the  Act,  then 
at  the  expiration  of  twelve  months  from  the 
commencement  of  the  Act,  or  at  the  expiration 
of  twenty  years  from  the  filing  of  the  petition,  it 
should  become  the  duty  of  the  Court  to  refuse 
leave  to  issue  execution :— Held,  therefore,  that 
by  analogy  it  was  the  duty  of  this  Court  to 
refuse  leave  to  prove  the  debts  in  such  an 
insolvency  in  an  administration  action.  In  re 
Clagett's  Estate;  Fordham  v.  Clagett  (App.), 
Law  Rep.  20  Ch.  D.  637. 

Per  Jessel,  M.R.— A  "  pending  matter  "  in  any 
Court  of  justice  means  one  in  which  some  pro- 
ceeding may  still  be  taken.    Ibid. 

INSPECTION   OF  DOCUMENTS. 
See  Practice — Production  of  Documents. 

INSPECTORSHIP  DEED. 

Void  or  voidable  deed  :  estoppel] — A  deed  of 
inspectorship  and  composition  made  between  a 
debtor  and  his  creditors  in  Great  Britain  con- 
tained a  covenant  that  in  a  certain  event  the 
debtor  would,  if  required  by  the  inspector, 
assign  all  his  property  to  the  inspector  for  the 
benefit  of  the  creditors ;  that  upon  such  assign- 
ment the  inspector  should  give  a  certificate  that 
the  debtor  had  so  assigned,  and  that  thereupon 
the  debtor  should  be  released  from  his  debts. 
The  deed  contained  a  proviso  that  it  should 
"  cease,  determine,  and  be  void  "  if  all  the  credi- 
tors in  Great  Britain  to  a  certain  amount  did 
not  execute  it  within  six  months  from  its  date. 
The  debtor  was  duly  required  by  the  inspector 
to  execute  an  assignment,  and  did  so,  and  re- 
ceived a  certificate  : — Held,  that  the  deed  was 
not  void,  but  voidable  only ;  that  the  release 
constituted  a  good  defence  against  a  creditor  who 
had  executed  the  deed,  and  who,  having  had 
notice  that  all  the  creditors  had  not  signed  the 
deed,  had  endeavoured  to  obtain  payment  of  a 
dividend  out  of  the  property  assigned  to  the 
inspector.  Dunn  v.  Wyman,  51  Law  J.  Rep. 
Q.B.  623. 

Semble,  the  proviso  was  inserted  in  the 
deed  for  the  benefit  of  the  debtor,  and  a  creditor 
who  had  executed  could  not  take  advantage  of 
it.    Ibid. 

INSURANCE,   FIRE. 

1.  — Contract  of  indemnity:  landlord  and 
tenant :  covenant  to  repair] — The  defendant  de- 
mised premises  for  years  by  a  lease  containing  a 
covenant  by  the  tenant  to  repair  in  oase  of  in- 
jury by  gas,  and  he  insured  the  same  premises 
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under  a  fire  policy.  The  premises  having  been 
injured  by  an  explosion  of  gas  the  defendant 
obtained  payment  from  the  insurer,  and,  sub- 
sequently, the  tenant,  having  recovered  damages 
against  the  persons  who  caused  the  explosion, 
repaired  the  premises.  In  an  action  by  the 
insurer  to  recover  from  the  defendant  the  sum 
paid  under  the  policy,  it  was, — Held  (reversing 
the  judgment  of  Lush,  J.),  that  the  policy  was  a 
contract  of  indemnity ;  that  on  payment  of  the 
insurance-money  a  promise  by  the  defendant  to 
repay  it  in  the  event  of  the  tenant  repairing  the 
premises  must  be  implied ;  and  therefore  that 
the  plaintiff  was  entitled  to  maintain  his  action. 
Darrell  v.  Tibbits  (App.),  50  Law  J.  Rep.  Q.B. 
33  ;  Law  Rep.  5  Q3.  D.  560. 

2. — Policy  moneys :  tenant  in  tail :  payment 
of  premiums  out  of  rents]—  During  the  infancy 
of  a  tenant  in  tail  of  freehold  estates  devised  in 
strict  settlement,  part  of  which  consisted  of  a 
corn -mill  let  on  lease,  the  rents  were  received 
by  his  mother  on  his  behalf,  and  she  thereout 
paid  the  premiums  necessary  for  keeping  up  a 
policy  which  had  been  effected  in  her  name  for 
insuring  the  mill  against  fire.  The  will  con- 
tained no  provision  for  fire  insurance.  The  mill 
having  been  burnt  down,  and  it  not  being  con- 
sidered for  the  benefit  of  any  person  interested  in 
the  settled  estates  that  it  should  be  rebuilt : — 
Held,  that  the  insurance  moneys  belonged  to  the 
infant  tenant  in  tail  as  his  personal  estate,  and 
were  not  to  be  treated  as  real  estate  for  the 
benefit  of  all  persons  interested  in  the  settled 
estates.  Warwicker  v.  Bretnall,  Law  Rep. 
23  Ch.  D.  188. 

3. — Vendor  and  purchaser:  insurance  by 
vendor :  loss  by  fire  before  completion :  right 
of  insurance  company]— The  defendants  agreed 
to  sell  to  R.  certain  land  and  buildings  which 
they  had  insured  with  an  insurance  company  on 
behalf  of  which  the  plaintiff  sued.  The  agree- 
ment for  sale  contained  no  reference  to  the  in- 
surance. After  the  date  of  the  agreement  for 
sale,  but  before  the  date  named  for  completion, 
the  buildings  were  damaged  by  fire,  and  the  de- 
fendants, the  vendors,  received  compensation 
from  the  insurance  company.  The  purchaser 
afterwards  duly  completed  the  purchase,  and 
paid  to  the  defendants  the  full  amount  of  the 
purchase-money.  In  an  action  by  the  insurance 
company  in  respect  of  the  amount  which  they 
had  paid  to  the  defendants  as  compensation  for 
the  loss  caused  by  the  fire, — Held,  that  the 
plaintiff  company  was  entitled  to  succeed ;  that 
a  contract  of  insurance  is  a  contract  of  full  in- 
demnity, and  nothing  more ;  that  as  the  defen- 
dants had  received  the  full  amount  of  the  pur- 
chase-money as  well  as  the  insurance-money, 
the  plaintiff  company  was  entitled  to  have 
brought  into  the  account  that  which  diminished 
the  loss  suffered  by  the  defendants,  and  to  ob- 
tain the  benefit  of  part  of  the  purchase-money 
received  by  them  subsequently  to  the  payment 
by  the  company  of  the  insurance-money.  Cos- 
teUam  v.  Preston  (App.),  52  Law  J.  Rep.  Q3. 
~~~\  Law  Rep.  11  Q3.  D.  880. 


4. —  Wilful  destruction  of  property  by  wife  of 
assured]  -  An  insurance  company  had  granted 
a  fire  policy  to  S.,  and  during  the  currency  of 
the  policy  S.'s  wife  feloniously  burnt  the  pro- 
perty insured.  The  company,  not  admitting 
any  olaim  on  the  policy,  brought  an  action 
against  S.  and  his  wife  for  the  damage  done  by 
the  act  of  the  wife : — Held,  first,  that  the  action 
could  not  be  maintained,  as  the  insurer  has  no 
rights  other  than  those  of  his  assured,  and  can 
only  enforce  those  in  the  name  of  the  assured, 
and  after  admitting  the  claim  on  the  policy; 
secondly,  that  the  action  to  recover  damages  for 
a  wrongful  act  amounting  to  a  felony  was  main- 
tainable without  shewing  that  the  felon  had 
been  prosecuted.  The  Midland  Counties  In- 
surance Company  v.  Smithy  50  Law  J.  Rep.  Q.B. 
329 ;  Law  Rep.  6  Q.B.  D.  561. 

Semble,  that  a  felonious  burning  by  the  wife 
of  the  assured  without  his  privity  is  covered  by 
the  ordinary  fire  policy.    Ibid. 

Contract  of  indemnity:  fire  after  contract  for 
sale  by  insurer :  right  of  insurance  company 
to  repayment  of  insurance  moneys  out  of  pur- 
chase-money received  by  insurer.  See  Vendor 
and  Purchaser,  10. 

Incorporation  of  statutory  conditions:  interim 
receipt  until  policy  made  out :  effect  of.  See 
Colonial  Law— Canada,  1. 

Proof  by  policy-holder  in  winding-up.  See  Com- 
pany— Winding-up,  51. 

INSURANCE,  LIFE. 
Insurance  Company. 

Policy. 

Assignment. 
Construction. 
Evidence  of  death. 
Validity. 


Insurance  Company. 

1. — Foreign  life  assurance  company:  return 
of  deposit] — Where  depositors  under  the  Life 
Assurance  Companies  Acts,  1870  to  1872,  and 
the  Board  of  Trade  Rules  thereunder,  present  a 
petition  for  payment  out  to  them  of  the  20,0001. 
required  to  be  deposited  in  Court  by  a  foreign 
life  assurance  company  before  commencing  busi- 
ness in  this  country,  the  Court  will,  having  re- 
gard to  rule  6  of  the  Board  of  Trade  Rules,  make 
the  order,  notwithstanding  that  the  Life  As- 
surance Companies  Act,  1870,  s.  3,  enacts  that 
the  deposit  shall  be  returned  "  to  the  company/' 
The  life  assurance  fund  required  by  that  section 
to  have  been  accumulated  prior  to  the  return  of 
the  deposit  may  consist  of  accumulations  already 
existing  abroad  and  arising  from  the  original 
business  of  the  company.  In  re  The  Colonial 
Mutual  Life  Assurance  Society*  Law  Rep.  21 
Ch.  D.  837. 

2 . — Winding-up :  liability  of  policy-holders] — 
The  holders  of  policies  in  mutual  societies  are 
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not  under  any  liability  to  contribute  to  the  pay- 
ment of  any  of  the  society's  debts.  In  re  The 
Great  Britain  Mutual  Life  Assurance  Society 
(No.  1)  (App.),  51  Law  J.  Rep.  Chanc.  10 ;  Law 
Rep.  10  Ch.  D.  30. 

The  arrangement  is  that  they  shall  pay  the 
premiums  on  their  policies  and  nothing  more, 
but  there  is  no  obligation  on  the  policy-holder 
to  continue  such  payments  for  premiums,  as  he 
may  surrender  his  policy.    Ibid. 

Therefore,  when  such  a  company  is  wound  up, 
the  only  matter  for  decision,  subject  to  the  pay- 
ment of  the  costs  of  the  liquidation,  is  in  what 
proportion  the  funds  of  the  society  are  to  be 
divisible  amongst  the  policy-holders.    Ibid. 

The  Court  has  jurisdiction,  under  section  21 
of  the  Life  Assurance  Companies  Act,  1870,  to 
wind  up  an  unregistered  mutual  life  assurance 
Booiety  under  the  Companies  Act,  1862.    Ibid. 

When  a  society  upon  a  winding-up  petition 
disputes  the  claim  upon  a  policy,  the  onus  of 
proof  is  on  the  society,  and  the  society  must 
bring  forward  %  prima  facie  case  which  satisfies 
the  Court  that  there  is  a  question  which  ought 
to  be  tried.    Ibid. 

A  winding-up  order  had  been  made  of  a 
Mutual  Life  Assurance  Society  by  Vice-Chan- 
cellor Hall.  On  the  appeal,  a  committee  of 
policy-holders  to  a  large  amount  desired  the 
Court  to  exercise  the  power  given  by  the  22nd 
section  of  the  Act  of  1870  of  reducing  the  con- 
tracts of  the  society,  instead  of  making  a  winding- 
up  order.  The  Court  discharged  the  winding-up 
order,  as  so  long  ag.  it  stood  the  power  given  by 
section  22  could  not  be  exercised,  and  adjourned 
the  appeal  to  allow  a  meeting  of  the  policy- 
holders to  be  called  to  decide  whether  the  society 
should  be  wound  up  or  the  contracts  reduced. 
Ibid. 

3. — Winding-up:  scheme  for  reduction  of 
contracts  :  date  of  operation  of  scheme] — Held 
(affirming  the  decision  of  Hall,  V.C.,  51  Law  J. 
Rep.  Chanc.  7 ;  Law  Rep.  19  Ch.  D.  89),  that 
where,  on  the  hearing  of  a  petition  for  the  wind- 
ing-up of  a  life  assurance  company,  the  Court, 
in  place  of  making  a  winding-up  order,  directs  a 
scheme  to  be  settled  for  the  reduction  of  the 
company's  contracts  under  section  22  of  the 
Life  Assurance  Companies  Aot,  1870,  the  date 
of  the  presentation  of  the  petition  is  (in  the 
absence  of  special  circumstances)  the  date  at 
which  the  rights  of  the  policy-holders  and  an- 
nuitants are  to  be  determined,  and  from  which 
the  scheme  is  to  take  effect.  In  re  The  Great 
Britain  Mutual  Life  Assurance  Society  (No.  2) 
(App.),  51  Law  J.  Rep.  Chanc.  506 ;  Law  Rep. 
20  Ch.  D.  851. 

Income  tax :  liability  to.    See  Income  Tax,  7. 

Mutual  insurance  society:  liability  of  share- 
holders and  participating  policy-holders  inter 
se.    See  Company — Shares,  8 ;  Winding-up,  7. 

Policy. 

Assignment. 

4. — Lien:  premiums:  salvage] — A  husband 
paid  the  premiums  on  a  policy  on  the  life  of  his 


wife  taken  out  by  her  before  marriage.  The 
policy  was  assigned  by  the  husband  and  wife  to 
secure  an  obligation  of  the  husband.  The  wife 
survived :— Held,  that  the  husband's  estate  had 
no  lien  on  the  policy  for  the  premiums.  In  re 
Leslie ;  Leslie  v.  French,  52  Law  J.  Rep.  Chanc. 
762 ;  Law  Rep.  23  Ch.  D.  552. 

Notice  of  assignment:  provisions  of  30  &  31 
Vict.  c.  144,  s.  3,  relate  only  to  liabilities  of 
insurance  office  to  assignees.  See  Mortgage — 
Priority,  7. 

Construction. 

6.— Death  by  accident :  drowning]— A  policy 
of  insurance  against  death  or  injury  by  accident 
contained  a  proviso  that  "  the  insured  shall  not 
be  entitled  to  make  any  claim  under  this  policy 
for  any  injury  from  any  accident,  unless  such 
injury  shall  be  caused  by  some  outward  and 
visible  means  of  which  proof  satisfactory  to  the 
directors  can  be  furnished  " ;  and  that  "  this  in- 
surance shall  not  extend  to  ...  .  any  injury 
caused  by  or  arising  from  natural  disease  or 
weakness,  or  exhaustion  consequent  upon  disease, 
....  or  to  any  death  arising  from  disease, 
although  such  death  may  have  been  accelerated 
by  accident."  The  insured  was  seized  with  an 
epileptic  fit  whilst  crossing  a  shallow  stream, 
and  fell  down  in  the  water  and  was  drowned. 
He  did  not  sustain  any  personal  injury  to  occa- 
sion death  other  than  drowning : — Held  (affirm- 
ing the  judgment  of  the  Exchequer  Division), 
that  the  circumstances  of  the  insured's  death 
were  not  such  as  to  relieve  the  insurance  com- 
pany from  liability  within  the  terms  of  the  pro- 
viso. Winspear  v.  The  Accident  Insurance  Com- 
pany (App.),  50  Law  J.  Rep.  Q.B.  292 ;  Law  Rep. 
6  Q3.  D.  42. 

6.— Death  by  accident:  epileptic  fit]—L., 
holder  of  a  policy  granted  by  the  defendant 
company,  insuring  him  against  accidental  in- 
jury, whilst  standing  on  the  platform  at  a  rail- 
way station  was  seized  with  an  epileptic  fit,  fell 
forward  on  to  the  rails,  and  was  killed  by  an 
engine  passing  over  his  neck  and  body.  The 
policy  contained  a  proviso  that  it  did  "not 
insure  in  case  of  death  or  disability  arising  from 
fits,  or  rheumatism,  gout,  hernia,  erysipelas,  or 
any  disease  whatsoever  arising  before,  at  the 
time,  or  following  such  accidental  injury  (whe- 
ther consequent  upon  such  accidental  injury  or 
not,  and  whether  causing  such  death  or  dis- 
ability directly  or  jointly  with  such  accidental 
injury)" :— Held,  in  an  action  brought  on  the 
policy  by  the  administrator  of  L.,  that  the  com- 
pany was  liable  to  pay  the  amount  insured  by 
the  policy.  Lawrence  v.  The  Accident  Insurance 
Company  (Lim.),  50  Law  J.  Rep.  Q.B.  522 ;  Law 
Rep.  7  QJB.  D.  216. 

Evidence  of  death. 
7. — Money  was  payable  to  a  tenant  pur  autre 
vie  under  a  policy,  after  proof,  to  the  satisfac- 
tion of  directors,  of  the  death  of  the  cestui  que 
vie*  An  order  was  made  under  6  Anne,  c.  72, 
that  the  cestui  que  vie  ought  to  be  deemed  and 
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taken  to  be  dead  under  the  statute  and  the 
remaindermen  entered: — Held,  that  the  direc- 
tors might  reasonably  require  further  evidence 
of  the  death  of  the  cestui  que  vie.  Doyle  v.  The 
City  of  Glasgow  Life  Assurance  Company,  53 
Law  J.  Rep.  Chanc.  527. 

Validity. 

8. — Truth  of  answers  to  queries:  express 
warranty :  "  strictly  temperate  "] — A.  applied  to 
an  insurance  office  to  effect  a  policy  on  his  life, 
and  received  a  printed  form  of  proposal  contain- 
ing the  following  question :— -  (a)  Are  you  tempe- 
rate in  your  habits  ?  (6)  and  have  you  always  been 
strictly  so  ?  A.  answered  (a)  "  Temperate ;  " 
(o)  "  Yes."  The  printed  form  contained  a  de- 
claration, which  A.  signed,  that  the  foregoing 
statements  were  true,  and  that  the  assured 
agreed  that  this  declaration  should  be  the  basis 
of  the  contract,  and  that  if  any  untrue  aver- 
ment, <fcc,  was  made  the  policy  was  to  be 
absolutely  void  and  all  moneys  received  as 
premium  forfeited: — Held,  reversing  the  deci- 
sion of  the  Court  below,  that  the  declaration  of 
A.,  taken  in  connection  with  the  policy,  con- 
stituted an  express  warranty  that  the  answer  to 
the  question  was  true  in  fact ;  and  as  the  evi- 
dence clearly  proved  that  A.'s  averment  as  to 
his  temperance  was  untrue,  the  policy  was  abso- 
lutely null  and  void.  Thomson  v.  Weems  (H.  L. 
Sc),  Law  Rep.  9  App.  Cas.  671. 

The  Life  Association  of  Scotland  v.  Foster 
(11  Court  Sess.  Cas.  3rd  Series,  351)  distin- 
guished.   Ibid. 

Hutchison  v.  The  National  Loan  Assurance 
Company  (7  Court  Sess.  Cas.  2nd  Series,  467) 
not  approved  of.    Ibid. 

Policy  for  benefit  of  wife  and  children  under 
Married  Women's  Property  Acts.  See  Hus- 
band and  Wife,  34. 

Subscriber:  interest  of,  in  fund.  See  Customs 
Anxuitt  and  Benevolent  Fund. 
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Concealment. 
Insurable  Interest. 

Loss. 

Partial. 
Total. 

Policy. 

Chartered  freight. 
Construction. 
Valued  policy. 

Abandonment,  Notice  of. 
See  No.  6  infra. 

Company. 

Mutual  insurance  association :  limitation  of  lia- 
bility of  members.    See  Comp ant— Shares,  15. 


Mutual  insurance  society:  ships  insured  with- 
out a  stamped  policy :  member  estopped  from 
denying  liability.    See  Estoppel,  3. 

Concealment. 

1.— Lighterage :  concealment  of  arrangement 
between  assured  and  lighterman]  —The  plaintiffs 
effected  with  an  underwriter  policies  of  marine 
insurance  on  sugar  on  board  certain  steamers. 
The  policies  included  all  risks  of  transhipment 
of  raft,  craft,  and  lighters  in  loading  and  un- 
loading. The  sugar  was  lost  while  on  lighters. 
The  plaintiffs  had  an  arrangement  with  the 
lighterman  that  he  should  do  all  their  lighter- 
age on  the  terms  that  he  was  not  to  be  liable  for 
loss  unless  caused  by  negligence.  The  existence 
of  this  arrangement  was  not  communicated  to 
the  underwriter.  The  plaintiffs  knew  that  since 
some  lightermen  had  thus  limited  their  liability 
for  loss,  underwriters  had  charged  higher  rates 
of  premium  in  cases  in  which  the  liability  was 
so  limited  than  in  other  cases.  In  an  action  on 
the  policies  of  insurance,  the  jury  found  that 
the  fact  of  the  plaintiffs  having  such  an  arrange- 
ment with  the  lighterman  was  a  fact  which  a 
prudent  underwriter  would  take  into  considera- 
tion in  estimating  the  premium :  —Held,  that 
there  was  evidence  to  justify  the  finding  of  the 
jury,  and  therefore  that  the  defendant  was 
entitled  to  judgment  on  the  ground  of  the  non- 
disclosure by  the  assured  of  a  material  fact. 
Tate  &  Sons  v.  Hyslop  (App.),  54  Law  J.  Rep. 
QJB.  592 ;  Law  Rep.  15  Q.B.  D.  368. 

2. — Material  facts  :  fraudulent  declarations 
of  value] — The  defendants  effected  two  open 
policies  of  marine  insurance,  dated  the  1st  and 
5th  of  October  respectively,  with  the  plaintiff  and 
other  underwriters  to  follow  other  named  poli- 
cies covering  shipments  of  fruit,  "  to  be  here- 
after declared  and  valued  as  interest  may 
appear,'*  from  ports  in  Greece  to  London.  In  an 
action  by  the  underwriters  claiming  a  declara- 
tion that  the  policies  of  the  1st  and  5th  of 
October  were  obtained  by  fraud  and  conceal- 
ment of  material  facts,  and  to  set  them  aside,  it 
was  proved  that  upon  the  policies  prior  to  the 
1st  and  5th  of  October  the  defendants  had  de- 
clared shipments  after  the  arrival  of  the  goods 
at  much  smaller  sums  than  the  value  at  which 
the  shipments  had  been  at  risk  and  insured  by 
those  policies.  The  jury  found  that  those  de- 
clarations were  made  falsely  and  fraudulently, 
and  were  material  to  the  subscription  of  the 
policies  of  the  1st  and  5th  of  October ;  that  the 
underwriters  were  induced  to  subscribe  those 
two  policies  by  the  declarations  of  value  made 
by  the  defendants  upon  the  former  ones ;  that 
the  defendants  ooncealed  and  abstained  from 
declaring  the  amounts  which  had  been  at  risk 
and  insured  by  the  previous  policies,  and  that  it 
was  material  to  the  risk  taken  by  the  under* 
writers  to  be  informed  of  the  matters  so  oon- 
cealed. Judgment  having  been  entered  for  the 
plaintiff,  it  was — Held,  that  there  was  evidence 
for  the  jury  of  such  a  concealment  of  material 
facts  ai  would  tend  directly  to  affect  the  mind 
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of  a  reasonable  underwriter  in  determining  him 
whether  or  not  to  underwrite  the  policies  of  the 
1st  and  5th  of  October,  and  whether  or  not  he 
would  accept  the  premiums  offered ;  that  judg- 
ment was,  therefore,  rightly  entered  for  the 
plaintiff;  and  that,  fraud  having  been  proved, 
the  defendants  were  not  entitled  to  a  return  of 
premiums  paid  on  the  two  later  policies.  Judg- 
ment of  Field,  J.,  affirmed.  Rivaz  v.  Oerussi 
Brothers  &  Co.  (App.),  50  Law  J.  Rep.  Q.B.  176 ; 
Law  Rep.  6  Q~B.  D.  222. 

And  see  No.  8  infra. 

Insurable  Interest. 

3.~ Policy  on  goods :  contract  of  sale  f.  o.  b. : 
loss  of  goods :  non^ppropriation  of  goods  at 
time  of  loss  :  vesting  of  property]  —The  plain- 
tiff claimed  to  recover  from  the  defendant, 
an  underwriter  at  Lloyd's,  under  a  floating 
marine  policy  on  goods,  in  respect  of  certain 
sugar  lost  on  the  4th  of  February,  1881,  on 
a  voyage  from  Hamburg  to  Bristol.  The 
sugar  so  lost  had  been  shipped  in  performance 
of  two  contracts  entered  into  by  D.  &  Co. 
(London  merchants)  with  the  plaintiff  (a  mer- 
chant at  Bristol)  and  B.  &  Co.,  as  herein- 
after mentioned.  By  the  first  contract,  dated 
the  7th  of  January,  1881,  D.  &  Co.  agreed  to 
sell  to  B.  &  Co.  200  tons  of  sugar  of  a  certain 
quality,  to  be  shipped  from  Hamburg  to  Bristol 
at  21s.  9d.  per  ton  net  f.  o.  b.,  and  for  January 
delivery  at  Hamburg,  payment  by  cash  in 
London  in  exchange  for  bill  of  lading.  By  the 
second  contract,  dated  the  12th  of  January, 
1881,  D.  &  Co.  agreed  to  sell  to  the  plaintiff  a 
similar  quantity  at  a  like  price  upon  identical 
terms.  D.  &  Co.  were  not  aware  until  after  the 
loss  that  B.  &  Co.  had  entered  into  the  contract 
of  the  7th  of  January  for  the  purpose  of 
enabling  them  to  execute  a  contract  previously 
made  by  them  with  the  plaintiff  on  the  same 
day  for  the  sale  of  200  tons  of  sugar  at  an 
advanced  price,  neither  was  the  plaintiff  aware 
that  D.  &  Co.  were  the  shippers  of  the  200  tons 
which  he  had  contracted  to  take  from  B.  &  Co. 
The  plaintiff,  immediately  after  making  the 
above  contracts  with  B.  &  Co.  and  D.  &  Co. 
respectively,  entered  into  binding  contracts  for 
the  sale  of  the  identical  quantities  of  sugar 
agreed  to  be  sold  to  him,  and  upon  identical 
terms,  except  that  the  sale  was  at  an  advanced 
price  which  left  the  plaintiff  a  clear  profit. 
D.  &  Co.  advised  their  Hamburg  forwarding 
agents  that  they  had  sold  400  tons  of  sugar  for 
Bristol,  and  directed  them  to  obtain  and  ship 
the  necessary  number  of  bags  to  that  port,  and 
to  send  the  bills  of  lading  to  London  as  seon  as 
possible.  The  whole  of  the  sugar  not  having 
arrived  at  Hamburg  at  the  time  of  the  departure 
pi  the  steamer,  D.  &  Co/s  forwarding  agents  at 
Hamburg  shipped  8,900  bags  only,  and  advised 
D.  &  Co.  of  this  short  shipment,  proposing  to 
send  the  100  bags  short-shipped  by  the  next 
Bteamer.  The  3,900  bags  so  shipped  were  con- 
signed to  "  Order,  Bristol,"  and  the  agents,  in 


accordance  with  the  ordinary  course  of  business 
between  themselves  and  D.  &  Co.,  duly  for- 
warded the  bills  of  lading  indorsed  in  blank  to 
certain  bankers  in  London,  who  were  instructed 
to  deliver  them  to  D.  &  Co.  against  cash  pay- 
ment of  the  amount  of  the  invoices,  being  the 
price  paid  by  D.  &  Co.'s  agents  to  the  manu- 
facturers upon  delivery.  No  appropriation  was, 
or  indeed  could  be,  made  of  any  specific  bags 
under  the  above  contracts  at  the  time  of  ship- 
ment, but  the  whole  8,900  bags  were  shipped  in 
one  undistinguished  mass  consigned  simply 
"  Order,  Bristol."  With  this  sugar  on  board, 
the  ship  left  Hamburg  on  the  3rd  of  February, 
and  on  the  following  day  went  down  with  her 
cargo.  Before  intelligence  of  the  loss,  D.  &  Co. 
in  due  course  took  up  the  bills  of  lading,  and 
then  proceeded  to  apportion  the  3,900  bags, 
appropriating  2,000  of  such  bags  to  B.  <fe  Co., 
and  the  remaining  1,900  to  the  plaintiff,  and 
making  out  invoices  accordingly,  and  so  as  to 
comply  with  the  terms  of  each  contract.  The 
invoices  were  then  posted  by  D.  &  Co.,  but 
prior  to  that  time  both  they  and  the  plaintiff 
had  had  intelligence  of  the  loss  of  the  sugar. 
Thereupon  the  plaintiff,  anticipating  that  the 
200  tons  of  sugar  ooming  to  him  under  his 
contract  with  D.  &  Co.  might  have  been  de- 
spatched on  board  the  ship,  although  without 
any  specific  advice  of  such  shipment,  declared 
on  the  ship  under  his  floating  policy  in  respect 
of  these  200  tons.  Upon  receipt  of  the  invoices 
the  plaintiff  and  B.  &  Co.  -respectively  paid 
D.  &  Co.  for  the  amounts  named  in  such 'in* 
voices,  and  obtained  the  bills  of  lading  of  the 
sugar  invoiced  to  them  under  their  respective 
contracts.  Thereupon  B.  &  Co.  made  out  and 
forwarded  his  invoice  to  the  plaintiff,  who  paid 
what  was  due  from  him  to  B.  <fe  Co..  and  received 
in  return  the  bills  of  lading  for  the  2,000  bags 
so  invoiced.  The  plaintiff  then  also  declared 
upon  his  floating  policy  for  this  further  loss : — 
Held,  affirming  the  decision  of  the  Court  of 
Appeal  (53  Law  J.  Rep.  Q.B.  356  ;  Law  Rep.  12 
QJ3.  D.  564),  and  reversing  a  previous  decision 
of  Field,  J.  (52  Law  J.  Rep.  Q.B.  30;  Law  Rep. 
9  Q.B.  D.  708),  that  the  plaintiff  being  bound  to 
pay  for  the  sugar,  lost  or  not  lost,  had  an  in- 
surable interest  which  entitled  him  to  recover 
on  the  policy.  Inglis  v.  Stock  (H.L.),  54  Law  J. 
Rep.  Q.B.  582 ;  Law  Rep.  10  App.  Cas.  263. 

4.  —  Reinsurance  :  effect  ofy  where  voyage 
covered  by  previous  policy  is  completed] —The 
defendant  underwrote  a  policy  of  insurance  of 
goods  on  a  voyage  from  Philadelphia  to  Roohfort, 
"lost  or  not  lost,"  and  he  subsequently  re- 
insured the  same  goods  under  a  policy  "  lost  or 
not  lost,"  made  with  the  plaintiff,  and  describing 
the  same  voyage.  When  the  second  policy  was 
made  the  ship  had  already  arrived  in  safety,  and 
her  cargo  had  been  landed  undamaged,  though 
these  facts  were  unknown  to  the  plaintiff  and 
defendant.  In  an  action  to  recover  a  premium 
from  the  defendant  as  assured  under  the  second 
policy,  it  was, — Held  (affirming  the  judgment 
of  Lord  Coleridge,  C.J.),  that  when  the  second 


INSURANCE,  MARINE. 


389 


policy  was  made  the  defendant  had  an  insurable 
interest  in  the  subject-matter ;  that  the  policy 
attached  to  the  risk  of  the  voyage  insured  by 
the  first  policy ;  and  therefore  that  the  plaintiff 
was  entitled  to  recover.  Bradford  v.  Symond- 
son  (App.),  50  Law  J.  Rep.  Q.B.  582 ;  Law  Rep. 
7  Q.B.  D.  466. 

Lois. 

Partial. 

5. — Sale  of  ship  without  repairing :  liability 
of  underwriter :  measure  of  loss]  — An  insured 
ship  was  damaged  during  the  continuance  of  the 
risk  by  perils  insured  against,  and  was  sold  by 
the  owners  without  being  repaired.  The  amount 
required  to  restore  her  to  the  same  condition  as 
she  was  in  at  the  commencement  of  the  risk 
would  have  exceeded  her  value  when  repaired,  so 
that  no  reasonable  uninsured  owner  would  have 
repaired  her.  The  owners,  having  done  some 
slight  repairs  for  the  purposes  of  sale,  sold  the 
Bhip,  and  then  claimed  to  recover  from  the 
underwriters  two  thirds  of  the  cost  of  the  repairs 
estimated  as  necessary  to  put  the  ship  in  the 
same  condition  as  she  was  before  the  injury : — 
Held,  by  Jessel,  M.R.,  and  Cotton,  L.J.,  dissen- 
tients Brett,  L.J.,  that  the  plaintiffs  were  not 
entitled  to  recover  the  amount  claimed,  and  that 
the  underwriters  were  only  liable  to  pay  the 
amount  of  the  difference  between  the  value  of 
the  ship  at  the  port  of  departure  and  the  amount 
of  the  net  proceeds  of  the  sale  after  deducting 
the  sum  spent  on  repairs.  Pitman  v.  The  Uni- 
versal Marine  Insurance  Company  (App.),  51 
Law  J.  Rep.  Q.B.  561 ;  Law  Rep.  9  Q.B.  D.  192. 

By  Brett,  L.J.,  that  the  estimated  cost  of  re- 
pairs was  the  subject-matter  of  the  insurance, 
and  that  the  plaintiffs  were  entitled  to  recover 
the  amount  claimed.    Ibid. 

Total 

6.  —  Constructive  total  loss:  reinsurance: 
notice  of  abandonment] —In  order  to  constitute 
a  constructive  total  loss  as  between  reinsurers 
and  reinsured,  notice  of  abandonment  need  not 
be  given  by  the  reinsured  to  the  reinsurers,  so 
long  as  notice  is  given  under  the  original  policy. 
Urielli  <fc  Co.  v.  The  Boston  Marine  Insurance 
Company  (App.),  54  Law  J.  Rep.  Q3. 142 ;  Law 
Rep.  15  Q.B.  D.  11. 

7.— Payment  for  total  loss :  right  of  under- 
writers to  unearned  freight] — The  defendants 
effected  a  policy  of  insurance  on  their  ship  for 
1,0002.  with  the  plaintiffs,  but  insured  the  freight 
with  other  underwriters.  The  ship,  while  pro- 
ceeding to  her  port  of  loading  under  a  charter- 
party,  was  run  into  and  damaged  by  another 
ship.  The  defendants  abandoned  her  to  the 
plaintiffs,  who  settled  with  them  as  for  a  total 
loss.  The  plaintiffs  afterwards  recovered  in 
the  Admiralty  Division  against  the  owner  of  the 
other  ship  damages  in  respect  of  the  loss  of  the 
ship  and  also  of  the  freight  whioh  had  not  been 
earned : — Held,  that  the  plaintiffs  were  not  en- 
titled to  recover  the  damages  recovered  in  respect 
Digest,  1881-1885. 


of  the  loss  of  freight,  such  damages  being  in  the 
nature  of  salvage  on  freight :  for  freight  which 
has  not  been  earned  is  not  an  incident  of  the 
ownership  of  the  ship,  and  does  not  therefore 
pass  to  the  underwriters,  who  have  paid  as  for 
a  total  loss  on  the  ship.  The  Sea  Insurance 
Company  (Lim.)  v.  Hodden,  58  Law  J.  Rep. 
Q.B.  252 ;  Law  Rep.  18  Q.B.  D.  706. 

Compensation  subsequently  paid   to  assured : 
right  of  underwriters.    See  No.  19  infra. 

Constructive  loss  whether  covered  by  policy.  See 
No.  11  infra. 

Misrepresentation. 
See  No.  2  supra. 

Policy. 
Chartered  freight. 

8. — Interest,  commencement  of:  risks  "  inci- 
dent to  steam  navigation  "  .*  option  of  cancelling 
charter-party]  —  The  plaintiffs,  on  the  7th  of 
August,  1875,  effected  an  insurance  with  the  de- 
fendant "  at  and  from  London  to  New  York  while 
there,  and  thence  to  Odessa,  via  Constantinople," 
on  their  chartered  freight,  including,  besides  the 
ordinary  ones,  all  risks  "  incident  to  steam  navi- 
gation.'* By  the  charter-party  the  charterers  had 
an  option  of  cancelling  if  the  ship  did  not  arrive 
by  a  stipulated  time,  but  the  existence  of  this 
option  was  not  disclosed  to  the  defendant.  The 
ship  started,  but  owing  to  the  failure  of  her 
machinery  was  obliged  to  put  back  for  repairs, 
whioh  occupied  so  much  time  that  she  did  not 
arrive  at  the  stipulated  time,  whereupon  the 
charterers  cancelled  the  oharter  and  the  freight 
was  loBt : — Held,  that  the  interest  in  the  char- 
tered freight  had  commenced  at  the  time  when 
the  charter  was  cancelled,  but  that  the  defendant 
was  not  liable,  for  the  freight  was  not  lost  by 
any  of  the  perils  insured  against,  but  by  the 
exercise  of  the  option  to  cancel  in  the  charter- 
party  ;  and,  further,  that  the  withholding  from 
the  defendant  information  as  to  the  power  to 
cancel  vitiated  the  policy.  The  Mercantile 
Steamship  Company  v.  Tyser,  Law  Rep.  7  Q.B. 
D.  78. 

0.— Time  policy :  loss :  option  to  charterer 
to  abate  freight  if  ship  unseaworthy] — A  ship 
was  chartered  by  the  Admiralty  from  the  ap- 
pellants. The  appellants  covenanted  that  the 
ship  should  be  seaworthy  during  her  employ- 
ment, and  the  charterers  agreed  to  pay  freight 
as  long  as  she  should  efficiently  perform  the 
services  required.  The  oharter  also  contained  a 
clause  authorising  the  charterers,  if  the  ship 
became  incapable,  from  any  defect,  deficiency, 
breach  of  orders,  or  from  any  cause  whatsoever, 
to  perform  efficiently  the  service  contracted  for, 
to  retain  arrears  of  pay,  put  the  ship  out  of  pay, 
or  make  an  abatement.  The  appellants  insured 
with  the  respondents  for  three  months  on  freight 
outstanding.  At  the  end  of  one  month  the  ship 
struck  on  a  rock  and  became  unseaworthy,  and 
the  charterers  refused  to  pay  freight  from  that 
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date : — Held  (affirming  the  decision  of  the  Court 
of  Appeal,  60  Law  J.  Rep.  Q.B.  440 ;  Law  Rep. 
6  Q.B.  D.  646),  that  the  loss  sustained  by  the 
appellants  was  not  a  loss  of  freight,  bat  was  to 
be  regarded  as  amulet  inflicted  after  freight  had 
been  actually  earned  ;  and  that  the  risk  of  such 
loss  was  not  covered  by  an  ordinary  policy  on 
freight  outstanding,  but  required  to  be  specially 
insured  against.  The  Inman  Steamship  Com- 
pany  (Lint,)  v.  Bischoff  (H.L.),  52  Law  J.  Rep. 
Q.B.  169  ;  Law  Rep.  7  App.  Cas.  670. 

10. — Time  policy:  option  to  extend] — The 
plaintiffs  were  owners  of  a  vessel  which  they 
chartered,  on  certain  terms  as  regards  payment 
of  freight,  for  six  months  from  the  21st  of  March, 
1881,  with  the  option  to  the  charterers  of  ex- 
tending the  time  for  a  period  of  three  or  six 
months.  Clause  6  of  the  charter-party  provided 
that  in  the  event  of  loss  of  time  by  collision, 
whereby  the  vessel  was  rendered  incapable  of 
proceeding  for  more  than  forty-eight  working 
hours,  payment  of  hire  was  to  cease  until  such 
time  as  she  was  again  in  an  efficient  state  to 
resume  her  voyage.  On  the  4th  of  April,  1881, 
the  plaintiffs  insured  against  loss  of  freight  with 
the  defendant  "  at  and  from  and  for  and  during 
the  space  of  six  calendar  months,  from  the  15th 
of  April  to  the  14th  of  October,  1881,"  defendant 
"  to  pay  only  loss  of  hire  which  may  arise  in 
clause  6  of  charter-party  for  accidents  occurring 
between  the  15th  of  April  and  the  14th  of  Octo- 
ber." On  the  27th  of  June,  1881,  the  vessel, 
whilst  on  a  voyage,  struck  something  soft  with 
her  bottom,  but  was  able  to  proceed  on  her 
voyage,  and  it  was  not  until  the  18th  of  Novem- 
ber, when  the  vessel  arrived  at  Liverpool,  that  it 
was  discovered  that  she  required  considerable 
repairs  owing  to  damage  admittedly  caused  by 
the  accident  in  June.  The  charterers,  who  had 
exercised  their  option  of  continuing  the  charter 
until  the  21st  of  December,  thereupon  gave  notice 
to  the  plaintiffs  discontinuing  the  hire  until  the 
vessel  was  in  a  fit  state  to  resume  employment, 
which  she  never  was  until  the  end  of  December. 
The  plaintiffs  having  sought  to  make  the  defen- 
dant liable  under  the  terms  of  the  policy  for  loss 
of  hire  during  the  charter  in  respect  of  the  acci- 
dent which  occurred  in  June, — Held,  upon  the 
above  facta,  that  there  had  been  no  loss  of  time 
by  collision  such  as  would  justify  the  refusal  of 
the  charterers  to  pay  freight ;  and  that,  even  if 
there  was,  the  defendant's  liability  was  confined 
to  loss  of  chartered  freight  between  the  15th  of 
April  and  the  14th  of  October,  and  oould  not  be 
extended  so  as  to  inolude  loss  of  hire  which  only 
occurred  after  the  expiration  of  that  time. 
Hough  &  Co.  v.  Head,  54  Law  J.  Rep.  Q.B.  294. 

Construction. 

11. — "  Absolute  damage  caused  by  the  perils 
insured  against "] — A  policy  of  marine  insurance 
effected  with  the  defendants,  a  mutual  insurance 
company,  provided  that  the  company  under  any 
circumstances  should  only  pay  for  the  absolute 
damage  caused  by  the  perils  insured  against, 


which  was  in  no  case  to  exceed  the  nun  insured. 
While  the  policy  was  in  force,  the  vessel  was 
damaged  by  perils  of  the  sea  to  such  an  extent 
that  the  cost  of  repairing  would  have  amounted 
to  more  than  the  ship  would  have  been  worth 
when  repaired.  The  insurer  within  a  reasonable 
time  gave  notice  of  abandonment: — Held,  that 
a  constructive  total  loss  was  covered  by  the 
policy,  and  that  the  insurer  could  maintain  an 
action.  Forwood  v.  The  North  Wales  Mutual 
Marine  Insurance  Company  (App.),  Law  Rep. 
9  Q.B.  D.  732. 

12— "  At  the  wreck  "] — A  policy  of  insurance 
was  effected  on  salvage  pumps  insured  "  from 
the  30th  of  December,  1882,  to  the  12th  of  Janu- 
ary, 1883, . . .  whilst  engaged  in  salvage  opera- 
tions at  the  wreck  of  the  C,"  "  including  all 
risk  whilst  being  conveyed  from  B.  to  aJd  on 

board  the  wreck."  It  was  shewn  that  the  C. 
was  floated  by  means  of  the  pumps  which  were 
brought  from  B.  and  placed  on  board  her,  and 
that  she  was  kept  afloat  by  the  pumps,  and  that 
she  partly  steamed  and  partly  was  towed  by 
another  vessel  for  a  distance  of  nearly  forty 
miles,  until  she  had  almost  reached  B.,  the 
nearest  port  of  safety,  when  she  sank  in  deep 
water,  with  the  salvage  pumps  on  board,  on  the 
4th  of  January,  1883  : — Held,  that  the  loss  was 
not  covered  by  the  policy.  Difiori  v.  Adams, 
53  Law  J.  Rep.  QJ3.  437. 

13. — "  Free  from  capture  and  seizure  "  ;  bar- 
ratry leading  to  seizure] — A  policy  of  marine 
insurance,  in  the  ordinary  Lombard  Street  form, 
enumerated  among  the  perils  insured  against 
"  barratry  of  the  master,"  and  contained  a  war- 
ranty "  free  from  capture  and  Beizure  and  the 
consequences  of  any  attempts  thereat."  The 
ship  was  seized  by  Spanish  revenue  authorities 
for  smuggling  (the  barratrous  act  of  the  master), 
and  considerable  sums  were  spent  by  the  owners 
in  procuring  her  release.  In  an  action  brought 
against  the  insurers  to  recover  the  sums  so  spent, 
— Held  (affirming  the  judgment  of  the  Court  of 
Appeal,  51  Law  J.  Rep.  QJB.  468;  Law  Rep. 
9  QJB.  D.  463),  that  the  loss  was  one  occasioned 
by  capture  or  seizure  within  the  meaning  of  the 
warranty,  and  was  not  recoverable  as  a  loss  by 
barratry.  Cory  &  Sons  v.  Burr  (H.L.),  52  Law 
J.  Rep.  Q.B.  657 ;  Law  Rep.  8  App.  Cas.  393. 

The  statement  in  Arnould's  Marine  Insurance 
(5th  ed.  p.  773),  "Loss  by  barratry  seems  to 
form  an  exception  to  the  general  rule  of  '  causa 
proxima,  non  remota  spectator,'"  questioned. 
Ibid. 

14.  —  "Free  from  capture  and  seizure1': 
"  seizure  " :  taking  without  intent  to  keep] — By 
a  policy  on  a  vessel  the  owners  warranted  her 
free  "  from  capture  and  seizure."  The  vessel  was 
forcibly  taken  possession  of  for  the  purpose  of 
plundering  the  cargo,  and  in  consequence  became 
a  constructive  total  loss :—  Held,  that  the  loss 
was  a  loss  by  "  seizure  "  within  the  meaning  of 
the  warranty,  although  the  taking  possession 
waB  without  any  purpose  of  keeping  the  vessel. 
Johnston  &  Co.  v.  Hogg,  52  Law  J.  Rep.  QJB. 
343 ;  Law  Rep.  10  Q.B.  D.  432. 
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15. — u  Free  from  particular  average  under 
three  per  cent.19 :  valued  time  policy]  — In  a  valued 
time  polioy  of  marine  insurance  the  ship  and 
freight  were  warranted  free  from  average  under 
three  per  cent.,  unless  general,  or  the  ship  be 
stranded,  sunk,  or  burnt : — Held,  that  where 
the  aggregate  of  the  losses  occurring  during  the 
whole  period  insured  for  amounted  to  three  per 
cent.,  although  the  amount  of  the  losses  on  each 
distinct  voyage  during  the  period  was  under 
three  per  cent.,  the  underwriters  were  liable. 
Stewart  v.  The  Merchants'  Marine  Insurance 
Company  (Lim.),  54  Law  J.  Rep.  Q.B.  387 ;  Law 
Rep.  14  Q.B.  D.  555. 

Blackett  v.  The  Royal  Exchange  Assurance 
Company  (2  Gr.  *  J.  244  ;  1  Law  J.  Rep.  Exch. 
101)  followed.    Ibid. 

16. — Negative  words :  time  policy]  — A  policy 
of  marine  insurance  on  a  ship,  from  the  29th  of 
May,  1878,  to  the  28th  of  May,  1879,  contained 
the  words  "  warranted  no  St.  Lawrence  between 
the  1st  of  October  and  the  1st  of  April."  The 
vessel  having  been  lost  on  the  voyage  home,  the 
underwriters  refused  to  admit  a  claim  for  a  total 
loss  on  the  ground  of  breach  of  warranty,  inas- 
much as  the  vessel  had  navigated  in  the  Gulf  of 
St.  Lawrence  during  the  prescribed  period.  The 
owner  of  the  ship  contended  that  the  above 
words  referred  exclusively  to  the  river  St.  Law- 
rence. It  was  admitted  that  no  general  custom 
of  merchants  could  be  proved ;  but  the  evidence 
established  that  the  great  river  which  discharges 
the  waters  of  the  North  American  lakes,  and  the 
gulf  into  which  it  flows,  both  bear  the  name 
of  "  St.  Lawrence,"  and  that  the  navigation  of 
both,  though  of  the  gulf  in  a  less  degree  than 
of  the  river,  was  within  the  prohibited  period 
dangerous : — Held  (reversing  the  decision  of  the 
Court  below),  that  the  whole  St.  Lawrence  navi- 
gation, both  gulf  and  river,  was  within  the  fair 
and  natural  meaning  of  the  negative  words,  and 
therefore  prohibited  during  the  specified  period. 
Btrrell  v.  Dryer  (H.L.  Sc.),  Law  Rep.  9  App. 
Cas.  845. 

17- — Perils  of  seas,  fire,  and  all  perils :  ex- 
plosion in  steamer] — Action  by  the  assured  on  a 
time  policy  which  contained  a  clause  rendering 
the  insurers  liable  for  perils  of  the  seas,  fire,  and 
all  perils,  losses,  and  misfortunes  that  should 
come  to  the  hurt  of  any  part  of  the  subject- 
matter  of  the  insurance.  The  vessel  insured 
was  a  steamer,  and  was  damaged  by  an  explosion 
caused  by  the  bursting  of  the  boiler : — Held  (by 
the  Court  of  Appeal),  that  the  assured  were  en- 
titled to  recover,  for  that  the  policy  covered  the 
risk  of  such  damage  as  that  which  had  occurred. 
The  West  India  and  Panama  Telegraph  Com- 
pany (Lim.)  v.  The  Some  and  Colonial  Marine 
Insurance  Company  (Lim.)  (App.),  50  Law  J. 
Rep.  Q.B.  41 ;  Law  Rep.  6  Q.B.  D.  51. 

18. — Suing  and  labouring  clause:  reinsur- 
ance]—The  ordinary  "sue  and  labour"  clause, 
whereby  the  assurers  contribute  in  the  event  of 
the  "assured,  their  factors,  servants,  and  as- 
signs," suing  and  labouring  for  the  recovery  of 
the  ship,  inserted  in  a  reinsurance  policy,  does 


not  enable  the  reinsured  to  recover  from  the  re- 
insurers when  the  suing  and  labouring  was  done 
by  the  original  insured.  Uzielli  &  Co.  v.  The 
Boston  Marine  Insurance  Company  (App.),  54 
Law  J.  Rep.  Q.B.  142  ;  Law  Rep.  15  Q.B.  D.  11. 

Valued  policy. 

19. — Total  loss  :  compensation  paid  by  state : 
right  of  underwriters  to  recover] — The  valuation 
in  a  valued  polioy  is  conclusive  between  the 
parties  only  for  the  purpose  of  the  contract  it- 
self and  of  the  rights  arising  from  it.  Bumand 
v.  Rodocanachi  (H.L.),  51  Law  J.  Rep.  Q.B.  548 ; 
Law  Rep.  7  App.  Cas.  333. 

Compensation  paid  aliunde  to  the  assured,  in 
respect  of  loss  not  covered  by  a  valued  policy, 
cannot  be  recovered  by  an  underwriter  who  has 
paid  as  for  a  total  loss  ;  since  the  loss  insured 
against  is  not  diminished  by  the  compensation, 
and  the  assured  is  not  estopped  from  alleging 
that  there  was  an  exoess  in  value  above  the 
amount  agreed  in  the  polioy.    Ibid. 

Action  on  policy :  right  to  production  of  ship's 
papers.  See  Practice — Production  of  Docu- 
ments, 26. 

Insurance  on  ship  to  cover  advances  for  neces- 
saries :  recovery  of  premium.  See  Ship — 
Necessaries,  1. 


Attachment  of  risk.    See  No.  4  supra. 

Salvage. 
See  No.  19  supra. 

INTEREST. 

Advances  brought  into  hotchpot,  on.  See  Ad- 
vance, 1. 

Compound:  fines:  reasonableness  of  rules  of 
building  society.    See  Building  Society,  14. 

Compound:  trustee  when  charged  with.  See 
Trust— Breach,  5. 

Costs,  on,  from  what  date  payable.  See  Costs 
— Interest. 

Crown,  not  chargeable  against,  on  moneys  paid 
to  Solicitor  to  Treasury.    See  Cbown,  8. 

Legacy,  on :  delay  in  realising  estate.  See  Limit- 
ations, Statute  or,  11. 

Legacy,  on,  when  beginning  to  run.  See  Hus- 
band and  Wife,  50. 

Legatee,  right  of,  to  interest.  See  Will— Estate 
or  Interest,  1. 

Mortgage  debt,  on.    See  Mortgage— Interest. 

Proof  for,  in  bankruptcy.  See  Bankruptcy — 
Proof,  17. 

Purchase  money,  on:  payment  by  mistake: 
proceedings  for  recovery  of  money.  See  Ven- 
dor and  Purchaser,  24. 

Rate  of :  advances  made  by  solicitor  to  buy  up 
incumbrances  created  by  client.  See  Soli- 
citor, 9. 
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Bate  of :  purchase -money  deposited  with  bankers : 
delay  caused  by  vendor.    See  Vendor  and 

PURCHASER,  24. 

Rate  of:  trust  fond  employed  in  trade.  See 
Tenant  for  Life,  10. 

Bate  of:  trustee  in  default.  See  Trust — 
Breach,  6. 

Subsequent,  when  computed  in  taking  account. 
See  Mortgage — Foreclosure,  1. 

INTEBEST  IN  LAND. 

Contract  relating  to.  See  Frauds,  Statute  of, 
3-7. 

INTEBEST  IN  SUBJECT-MATTEB. 

Justice  of  the  peace :  disqualification.  See  Jus- 
tice of  the  Peace,  1-5. 

INTERIM  INCOME. 
See  Infant,  15-17 ;  Will — Vesting,  6. 

INTEBIM  INVESTMENT. 

See  Lands  Clauses  Act,  81-34 ;  Settled  Land 

Act,  8,  9.        ; 

INTEBLINEATION. 
Will :  probate.    See  Prorate — Grant,  18. 

INTEBMENT. 

See  Burial. 

[Amendment  of  the  law  relating  to  interment  of 
any  person  found  felo  de  se.  45  &  46  Vict. 
o.  19.] 

INTEBPLEADEB. 

[Power  for  Court  or  a  Judge  to  transfer  inter- 
pleader proceedings,  where  amount  in  dispute 
under  5002.,  from  High  Court  to  County  Court. 
47  &  48  Vict.  o.  61,  s.  17.] 

1.— Appeal:  have;  judgment  or  order  at 
trial] — Ait  appeal  lies  without  leave,  under  sec- 
tion 19  of  the  Judicature  Aot,  1873,  from  the 
judgment  of  a  Judge  upon  the  interpleader  issue 
with  respect  to  the  findings  in  the  faots  or  a 
ruling  on  a  point  of  law;  although  an  appeal 
will  not  lie  without  leave  from  the  final  deter- 
mination of  the  interpleader  proceedings  under 
Order  LVTI.  rule  13.  Fox  v.  Smith  (Dawson, 
claimant)  (App.),  54  Law  J.  Rep.  Q.B.  299 ;  Law 
Bep.  14  Q3.  D.  377. 

2. — Appeal:  leave:  summary  decision] — In 
view  of  section  20  of  the  Appellate  Jurisdiction 
Act,  1876,  and  section  17  of  the  Common  Law 
Procedure  Act,  1860,  even  when  read  with  Order 
LVII.  rule  11,  there  is  no  appeal  from  the  High 
Court  to  the  Court  of  Appeal  upon  a  summary 
disposal  of  a  claim  in  interpleader  under  Order 
LVII.  rule  8,  with  or  without  leave  to  appeal 


being  given.  Waterhouse  A  Go.  v.  Gilbert 
(App.),  54  Law  J.  Bep.  Q.B.  440 ;  Law  Bep.  15 
QJB.  D.  569. 

3. — Appeal :  order  made  by  court  in  a  sum- 
mary manner] — When  a  Judge  at  chambers  re- 
fers an  interpleader  summons  to  the  Court,  and  x 
the  Court  gives  judgment  and  makes  an  order 
thereon  without  directing  an  issue,  that  order  is 
final,  and  no  appeal  can  be  brought  from  that 
judgment.  Turner  v.  Bridgett  (Wright,  claim- 
ant) (App.),  51  Law  J.  Bep.  Q3. 377 ;  Law  Bep. 
9  Q.B.  D.  55. 

4. — Collusion :  indemnity]  —Wright  employed 
a  firm  of  auctioneers  to  take  and  sell  certain 
goods.  The  auctioneers  advertised  the  goods  for 
sale,  whereupon  Thompson  gave  notice  to  them 
that  the  goods  belonged  to  him  and  that  he 
should  claim  the  proceeds.  This  notice  the 
auctioneers  transmitted  to  Wright,  and  he  in- 
structed them  to  proceed  to  sell,  and  gave  them 
an  indemnity.  They  accordingly  sold  the  goods : 
— Held,  that  the  auctioneers  had  not,  by  taking 
the  indemnity,  disentitled  themselves  to  relief 
under  the  Interpleader  Acts.  In  the  matter  of 
an  Interpleader  Issue  between  Thompson  and 
Wright;  Richardson  and  another,  applicants, 
54  Law  J.  Bep.  Q.B.  32 ;  Law  Bep.  13  Q.B.  D. 
632. 

Tucker  v.  Morris  (1  Cr.  &  M.  73 ;  2  Law  J. 
Bep.  Ezch.  1)  and  Belcher  v.  Smith  (9  Bing.  82 ; 
1  Law  J.  Bep.  C.P.  167)  distinguished.    Ibid. 

6.— Costs:  jurisdiction  of  master] — On  the 
hearing  of  an  interpleader  summons  before  the 
Master  the  claimant  withdrew  his  claim,  where- 
upon an  order  was  made  barring  his  claim  and 
directing  the  defendant  in  the  action  to  pay  the 
amount  claimed  to  the  plaintiff,  less  his  own 
oostB.  The  plaintiff  appealed :—  Held,  that  the 
Master  had  no  jurisdiction  over  the  costs  of  the 
action,  as  Order  LVn.  rule  15  only  empowered 
hi™  to  deal  with  the  costs  of  the  interpleader 
proceedings  before  him,  all  other  costs  being  by 
Order  LIV.  rule  12  (i.)  excepted  from  his  juris- 
diction. There  being  no  jurisdiction  in  the 
Master  to  deal  with  the  costs  of  the  action,  an 
appeal  would  lie  against  his  order,  notwithstand- 
ing section  49  of  the  Judicature  Aot,  1873,  and 
rules  8  and  11  of  Order  LVII.  Hanson  v. 
Maddox  (Yeo,  claimant),  53  Law  J.  Bep.  Q.B. 
67 ;  Law  Bep.  12  Q.B.  D.  100  (nom.  Hansen  v. 
Maddox). 

6. — Costs:  security  for  costs:  company  in 
liquidation] — In  interpleader  proceedings  in- 
stituted by  a  sheriff,  both  the  claimant  and 
execution  creditor  are,  in  respect  of  security  for 
costs,  on  the  same  footing  as  plaintiffs  in  ordi- 
nary actions.  Tomlinson  v.  The  Land  and 
Finance  Corporation  (Limited)  (App.),  58  Law 
J.  Bep.  Q.B.  561 ;  Law  Bep.  14  Q.B.  D.  9. 

A  company  in  liquidation,  although  made  de- 
fendants to  the  issue,  may  be  ordered  to  give 
security  for  costs  in  interpleader  proceedings 
instituted  by  a  sheriff.    Ibid. 

7.— New  trial:  appeal:  how  brought]— Where 
an  interpleader  issue  is  tried  by  a  Judge  and  a 
jury,  the  Judge  can,  by  Order  LV1X  rule  IS* 
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finally  dispose  of  the  whole  matter  of  the  in- 
terpleader proceedings;  and  his  judgment  is 
final,  unless  leave  to  appeal  is  given.  When  in 
an  interpleader  issue  a  party  desires  to  obtain  a 
new  trial,  the  application  must  be  made  to  a 
Divisional  Court.  If  in  such  a  case  it  is  de- 
sired to  appeal  from  the  final  judgment  of  the 
Judge,  leave  must  be  obtained,  and  then  that 
appeal  lies  to  the  Court  of  Appeal.  If  it  is 
desired  both  to  move  for  a  new  trial  and  to 
appeal  from  the  final  judgment  of  the  Judge, 
then  by  Order  XL.  rule  5  both  applications 
must  be  made,  in  interpleader  as  in  other  cases, 
in  the  first  instance  to  a  Divisional  Court,  from 
the  judgment  of  which  Court  an  appeal  lies  to 
the  Court  of  Appeal.  Robinson  v.  Tucker  (App.), 
53  Law  J.  Rep.  Q.B.  317 ;  Law  Rep.  14  Q.8. 
D.  871. 

Burstall  v.  Bryant  (Law  Rep.  12  Q.B.  D.  103) 
overruled.    Ibid. 

8. — New  trial:  entry  of  judgment]— Order 
XL.  rule  10  applies  as  well  to  proceedings  in 
interpleader  as  to  ordinary  actions,  although 
the  old  practice  in  interpleader  is  preserved  by 
Order  I.  rule  2 ;  therefore,  on  a  rule  for  a  new 
trial  of  an  interpleader  issue,  the  Court  has 
jurisdiction  to  direct  judgment  to  be  entered 
instead  of  ordering  a  new  trial.  Williams  v. 
Merrier  (App.),  61  Law  J.  Rep.  Q.B.  694 ;  Law 
Rep.  9  Q3.  D.  887. 

9. — Sale:  receiver  and  manager] — Where  an 
interpleader  issue  is  ordered  to  try  the  right  to 
goods  seized  in  execution,  the  Court  or  a  Judge 
may,  under  the  Judicature  Act,  1873,  s.  25, 
sub-s.  8,  and  Order  LVJJ.  rule  15,  order  that,  in- 
stead of  a  sale  by  the  sheriff,  a  receiver  and 
manager  of  the  property  be  appointed.  Howell 
v.  Dawson,  Law  Rep.  13  QJB.  D.  67. 

10. — Service  out  of  jurisdiction] — The  Court 
has  power  to  grant  leave  to  issue  an  interpleader 
summons  to  be  served  on  a  foreigner  resident 
out  of  the  jurisdiction;  and  though  such  sum- 
mons, if  disobeyed,  cannot  be  actively  enforced, 
the  Court  can  bar  the  claim  of  the  foreigner 
refusing  to  submit  himself  to  the  jurisdiction. 
Credito  Oerundeuse  (Lim.)  v.  Van  Weede,  53 
Law  J.  Rep.  QJB.  142 ;  Law  Rep.  12  Q.B.  D.  171. 

11^— Sheriff:  money  paid  without  a  levy: 
trespass :  protection  to  sheriff] — A  sheriff's 
officer  went,  in  execution  of  a  warrant  of  fi.  fa., 
to  a  shop  which  was  stated  to  be  the  residence 
of  the  judgment  debtor.  It  turned  out  that  the 
judgment  debtor  was  only  an  assistant  in  the 
shop,  that  he  had  no  goods  there,  and  that  he 
lived  elsewhere.  The  sheriff's  officer  went  to 
an  address  given  to  him  by  J.,  the  occupier  of 
the  shop  and  the  owner  of  the  goods  in  it; 
but  he  found  that  the  debtor  was  not  then  living 
there.  The  officer  returned  to  the  shop  and 
seized  the  goods  in  it,  putting  a  man  in  posses- 
sion. J.  then  paid  under  protest  the  amount  of 
the  judgment  debt  and  expenses.  The  sheriff 
having  received  the  money  took  out  an  inter- 
pleader summons: — Held  (affirming  the  judg- 
ment of  the  Queen's  Bench  Division),  that  an 
interpleader  issue  could  be  directed;  that  the 


money  paid  under  protest  was  the  "  proceeds  or 
value"  of  goods  "taken  or  intended  to  be 
taken  in  execution  "  within  Order  LVII.  rule  1 
(6).  Held  also,  that,  in  the  circumstances  of 
the  case,  the  sheriff  ought  to  be  protected  from 
any  action  for  seizing  the  goods  of  J.,  and  also 
from  any  action  for  trespass  in  entering  J.'s 
shop  in  order  to  seize  them,  inasmuch  as  J.  had 
suffered  no  real  grievance  beyond  the  seizure  of 
the  goods.  Smith  v.  Critchfield  (Jenner,  claim- 
ant) (App.),  54  Law  J.  Rep.  Q.B.  366 ;  Law  Rep. 
14  Q.B.  D.  873. 

Winter  v.  Bartholomew  (11  Exch.  Rep.  704 ; 
25  Law  J.  Rep.  Exch.  62)  approved.    Ibid. 

12. — Trial:  mode  of  trial:  "action"] — An 
interpleader  issue  having  been  directed,  the  issue 
was  drawn  up  for  trial  with  a  jury,  and  the  trial 
took  place  before  a  Judge  and  a  jury.  A  new 
trial  having  been  ordered,  the  plaintiff  gave 
notioe  of  trial  before  a  Judge  alone.  The  de- 
fendant did  not  give  a  counter  notioe,  but  ob- 
jected at  the  trial  to  the  jurisdiction  of  the 
Judge  to  try  the  case  without  a  jury: — Held, 
that  it  was  not  competent  for  the  plaintiff  to 
give  such  notioe,  and  that  the  issue  could  not  be 
tried  by  a  Judge  without  a  jury.  Hamlyn  v. 
Betteley  (App.),  50  Law  J.  Rep.  Q.B.  1;  Law 
Rep.  6  Q.B.  D.  63. 

An  interpleader  issue  is  not  an  action  within 
the  meaning  of  section  100  of  the  Judicature 
Act,  1873,  and  the  rules  of  Court  made  under 
that  Act.    Ibid. 

Appeal  for  costs  in  interpleader  proceedings. 
See  Practice— Appeal,  9. 

Bankruptcy:  execution:  seizure  under  or  over 
501.    See  Bankruptcy — Assets,  9. 

Bankruptcy,  rehearing.  See  Bankruptcy — In- 
terpleader Order. 

Costs  of  sheriff.  See  Bill  of  Sale,  29 ;  Bank- 
ruptcy— Interpleader  Order ;  Sheriff,  3. 

County  Court  process :  bailiff  of  County  Court 
not  bound  to  apply  for  interpleader  summons. 
See  County  Court,  21. 

Garnishee  order  for  debt  not  attachable  :  effect 
of.    See  Attachment,  7. 

Possession  money :  sheriff's  lien  on  goods  seized. 
See  Sheriff,  3. 

INTERROGATORIES. 

See  Practice — Interrogatories. 

INTESTACY. 

See  Distributions,  Statute  of  ;    Limitations, 
Statute  of,  10  ;  Will. 

INTESTATES'  ESTATES. 

[Intestates'  Estate  Act,  1884.  Recovery  of  per- 
sonal estate  of  deceased  where  administration 
granted  to  nominee  of  Crown,  s.  2.  Limita- 
tion on  proceedings  to  reoover  personal  estate 
by  or  from  Crown,  s.  3.     Escheat  of  real 
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estate,  s.  4.  Power  of  Court  to  sell  real  estate 
devolved  upon  Crown,  s.  5.  Power  to  waive 
right  of  Crown  in  certain  cases,  s.  6.  Defini- 
tion of  intestacy,  s.  7.  Act  to  apply  to  Duchy 
of  Lancaster,  s.  8 ;  Ireland,  s.  9 ;  but  not  to 
Scotland,  s.  10.    47  &  48  Vict.  c.  71.] 

INVENTION. 

See  Patent. 

INVESTMENT. 

Breach  of  trust  by  improper  investment.  See 
Trust— Breach,  7-9. 

"  Cash  under  control  of  Court."  See  Lands 
Clauses  Act,  32 ;  Practice  —Investment. 

Duty  of  trustee  to  convert  investments.  See 
Trust— Powers,  7. 

Interim.  See  Lands  Clauses  Act,  31-34 ;  Set- 
tled Land  Act,  8,  9. 

Money  liable  to  be  laid  out  in  land :  investment 
in  permanent  repairs  and  improvements.  See 
Lands  Clauses  Act,  36. 

Railway  debenture  stock,  in,  under  Settled  Land 
Act,  1882.    See  Settled  Land  Act,  9. 

Trust  fund.  See  Trust— Breach,  7-9 ;  Powers, 
6,7. 

IRELAND. 

Interest  on  portions  charged  on  Irish  estate. 
See  Portion,  3. 

Lunacy :  inquisition  taken  in  Ireland.  See 
Lunatic,  12. 

IRISH  CHURCH  COMMISSION. 

[Provision  for  the  future  administration  of  the 
property  and  the  performance  of  the  duties 
vested  in  the  Commissioners  of  Church  Tem- 
poralities in  Ireland.    44  &  45  Vict.  o.  71.] 

IRREGULARITY. 

Building  society :  incorporation  of.  See  Build- 
ing Society,  13. 

Debentures:  issue  of.  See  Company — Deben- 
tures, 5. 

ISLE  OF  MAN. 

[The  Isle  of  Man  (Officers)  Act,  1876,  amended. 
45  &  46  Vict.  c.  46.] 

[Harbours:  amendment  of  Acts  of  1872  and 
1874.    47  &  48  Vict.  c.  7.] 

[Reformatory  and  Industrial  Schools  (Manx 
children).    47  &  48  Vict.  c.  40.] 

ISSUE. 
See  Practice — Issue. 

JERVIS'S  ACT. 

Time  within  which  complaint  to  be  made.  See 
Lands  Clauses  Act,  5 ;  Public  Health  Act,  35. 


JOINDER  OF  ACTIONS. 
See  Practice— Joinder. 

JOINT  ACCOUNT  CLAUSE. 

[Effect  of  advance  on  joint  account.    44  &  45 
Vict.  c.  41,  s.  61.] 

JOINT  AND  SEPARATE  DEBTS. 
See  Bankruptcy — Proof,  17, 18. 

JOINT  TENANT. 

Severance  of  joint  tenancy  by  marriage  and 
covenant  to  assign.  See  Husband  and 
Wife,  27. 

JUDGE. 

Colonial  Judge :  salary  of.  See  Bankruptcy — 
Assets,  14. 

JUDGMENT. 

See  Practice — Judgment. 

Registration :  priorities :  re-registration  with- 
in five  years]— A.,  B.,  and  C.  recovered  judg- 
ment for  502.,  4,0002.,  and  3,5892.  respectively 
against  a  testator.  A.  registered  in  1840,  but 
never  re-registered;  B.  registered  in  1842,  and 
re-registered  after  five  years ;  and  C.  registered 
in  1845,  and  re-registered  within  five  years : — 
Held,  that  C.  was  entitled  to  take  in  precedence 
to  B.  the  benefits  of  A.'s  failure  to  register,  and 
therefore  that  the  proper  mode  of  administra- 
tion was  first  to  pay  C.  a  sum  equal  to  the 
amount  due  on  A.'s  judgment,  and  then  to  pay 
B.  in  priority  to  C.  In  re  Lord  Kensington 
(deceased) ;  Bacon  v.  Ford,  54  Law  J.  Rep. 
Chanc.  1085 ;  Law  Rep.  29  Ch.  D.  527. 

Bankruptcy  of  debtor :  rights  of  creditor  in  case 
of.  See  Bankruptcy — Assets,  7-12  ;  Com- 
position, 9;  Execution;  Protected  Transac- 
tion, 3-5. 

County  Court,  of :  process  in  execution  of.  See 
County  Court,  21. 

Debt  incurred  by  fraud  or  breach  of  trust :  juris- 
diction to  give  judgment  against  undischarged 
bankrupt.  See  Bankruptcy— Undischarged 
Bankrupt,  3. 

Enforcement  of:  charging  order  on  stocks  or 
shares.    See  Practice — Charging  Order. 

Enforcement :  commitment  of  debtor :  proof  of 
means.    See  Arrest,  8. 

Estoppel :  res  judicata.    See  Estoppel,  5-11. 

Evidence  of :  proof  in  bankruptcy.  See  Bank- 
ruptcy— Proof,  22. 

Examination  of  debtor :  order  for.  See  Practice 
— Evidence,  27. 

Execution :  elegit :  seizure  under,  whether  valid 
againBt  trustee  in  bankruptcy.  See  Bank- 
ruptcy— Assets,  7 ;  Protected  Transaction,  3-5. 
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Execution :  equitable  execution.  See  Receiver, 
1-6. 

Execution :  several  writs :  duty  of  sheriff.  See 
Sheriff,  5. 

Execution :  wrongful  seizure.    See  Sheriff,  7. 

Executor,  against,  carrying  on  business  of  testa- 
tor.   See  Executor,  10. 

Failure  to  withdraw  sheriff  from  possession 
after  receiving  composition:  creditor  not 
liable  in  absence  of  malice.  See  Judgment 
Creditor. 

Married  woman,  against :  enforcement  of.  See 
Husband  and  Wife,  53. 

Merger :  joint  judgment  against  firm :  several 
liability  not  merged.  See  Bankruptcy — 
Proof,  18. 

Merger:  mortgage:  specialty  debt:  judgment 
debt.  See  Bankruptcy— Composition ;  Mort- 
gage— Interest,  2,  8. 

Payment  of  money  into  Court:  judgment  for, 
enforced  by  appointment  of  receiver.  See 
Receiver,  4. 

Subsequent  proceedings:  judgment  in  action 
how  far  a  bar  to.    See  Estoppel,  9. 

Surety :  judgment  against  principal  not  evidence 
against  surety.    See  Principal  and  Surety,  8. 

JUDGMENT  CREDITOR. 

Possession  of:  failure  to  withdraw  sheriff 
from  possession  after  composition ;  malice']  — In 
the  absence  of  malice,  no  action  will  lie  against 
a  judgment  creditor  for  not  withdrawing  the 
sheriff  from  possession  after  the  judgment  cre- 
ditor has  become  bound  by  a  composition  of  the 
debt.  According  to  the  statement  of  claim,  A., 
having  recovered  a  judgment  against  B.,  issued 
a  writ  of  ft.  fa.t  under  which  the  sheriff  entered 
into  possession  of  B.'s  goods.  B.  filed  a  petition 
of  insolvency,  and  A.  proved  for  the  amount  of 
his  judgment  against  B.'s  estate.  Resolutions 
for  a  composition  were  passed  and  registered. 
The  sheriff  refused  to  withdraw  from  possession 
without  A.'s  instructions,  which  were  not  given 
by  A.  No  malice  was  alleged  as  against  A. : — 
Held,  on  demurrer,  that  in  the  absence  of  malice 
A/a  failure  to  instruct  the  sheriff  to  retire  gave 
B.  no  right  of  action  against  A.  Phillips  v. 
The  General  Omnibus  Company,  50  Law  J.  Rep. 
QJ&.  112. 

Garnishee  order.    See  Attachment,  7-10. 

Priority  of,  in  administration  of  assets  of  de- 
ceased debtor.    See  Administration,  41,  42. 

Priority:  notice.    See  Mortgage — Priority,  11. 

Satisfaction:  agreement  by  creditor  to  accept 
less  sum  in  satisfaction.    See  Accord,  1. 

Winding-up:  leave  to  proceed  with  execution 
when  granted  to  judgment  creditor.  See 
Compahy— Winding-up,  22, 28. 


JUDICIAL  COMMITTEE. 
See  Privy  Council. 

JURISDICTION. 

Foreign  law  :  title  to  land  depending  on  law 
of  Saxony  as  to  immovables] — An  action  was 
brought  against  the  executors  and  devisees  in 
trust  under  a  will  to  recover  a  share  of  the  pro- 
ceeds of  sale  of  a  house  at  Dresden,  which  had 
been  sold  by  the  defendants'  testator.  The  title 
of  the  plaintiffs  to  any  share  or  interest  in  the 
house  was  contested  by  the  defendants,  and  de- 
pended on  the  law  of  Saxony  as  to  immovables. 
All  the  parties  were  resident  in  this  country : — 
Held,  that  the  Court  had  no  jurisdiction  to 
entertain  the  action.  In  re  Hawthorne ;  Qraham 
v.  Massey,  52  Law  J.  Rep.  Chanc.  750;  Law 
Rep.  23  Ch.  D.  743. 

Administration  of  assets  of  Scotch  testator.  See 
Administration,  30;  Scotch  Law— Jurisdic- 
tion. 

Admiralty.    See  Admiralty — Jurisdiction. 

Bankruptcy.    See  Bankruptcy— Jurisdiction. 

Central  Criminal  Court :  larceny  from  British 
ship:  river  within  foreign  territory.  See 
Larceny,  3. 

Chancery  action:  subject-matter  below  10/. 
in  value.  See  Practice — Insignificancy  of 
Amount. 

Contract:  signature:  cause  of  action  when 
arising.    See  Mayor's  Court,  2. 

Correction  of  judgment  or  order.  See  Practice 
— Judgment,  3. 

County  Court.    See  County  Court,  10-20. 

False  pretences :  money  obtained  from  abroad 
by  means  of.    See  False  Pretences,  2. 

Infant :  jurisdiction  to  appoint  guardian  where 
property  situate  abroad.    See  Infant,  11. 

Injunction,  to  grant.    See  Injunction. 

Injunction,  to  grant,  restraining  proceeding  with 
arbitration.    See  Arbitration,  13. 

Larceny  from  British  ships  at  foreign  port. 
See  Larceny,  3. 

Lis  pendens :  vacating  registration  on  applica- 
tion of  person  not  a  party.    See  Lis  Pendens. 

Order  in  excess  of,  must  be  treated  as  subsisting 
until  appealed  from.  See  Practice — Appeal, 
30. 

Rectification  of  disentailing  deed.  See  Fines 
and  Recoveries  Act,  1. 

Service  out  of.    See  Practice — Service,  3-16. 

Wages :  foreign  ship.    See  Ship — Collision,  8. 

JUS  TERTIL 
See  Bailment  ;  Husband  and  Wife. 
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JUSTICE  OF  THE  PEACE. 
Disqualification. 

Jurisdiction. 
Procedure. 

Disqualification. 

1. — Coroner]— A  Justice  of  the  peace  does  not 
become  disqualified  from  acting  as  such,  by 
reason  of  his  being  elected  coroner  for  the 
county  or  division  for  which  he  so  acts  as  Jus- 
tice. Davis  v.  The  Justices  of  Pembrokeshire, 
Law  Rep.  7  QJB.  D.  513. 

2.—  if  ember  of  corporation] — By  a  local  Act 
for  the  improvement  of  a  borough  the  corpora- 
tion was  made  the  authority  for  the  execution 
of  the  Act,  with  power  to  direct  prosecutions  for 
this  purpose.  An  information  for  an  offence 
under  the  Act  having  been  preferred  by  an 
officer  on  behalf  of  the  corporation,  a  summons 
was  issued  upon  it  by  a  Justice,  who  was  also  an 
alderman  and  member  of  the  corporation,  but 
came  on  for  hearing  before  Justices,  none  of 
whom  were  connected  with  the  corporation : — 
Held,  notwithstanding,  that  such  Justices  could 
not  proceed  with  the  hearing  of  the  summons, 
for  it  had  been  issued  by  one  who  was  virtually 
prosecutor.  The  Queen  v.  Gibbon,  Law  Bep. 
6  Q3.  D.  168. 

3.  -Member  of  town  council]—  The  effect  of 
section  258  of  the  Public  Health  Act,  1875,  pro- 
viding that  "  no  Justice  of  the  peace  shall  be 
deemed  incapable  of  acting  in  cases  arising  under 
this  Act  by  reason  of  his  being  a  member  of  any 
local  authority,"  simply  is  that  the  mere  fact  of 
a  Justice  being  a  member  of  a  local  authority  is 
not  ipso  facto  sufficient  to  disqualify  him  from 
acting  in  cases  arising  under  the  Act.  But 
where  an  order  for  the  destruction  of  unsound 
meat  waB  made  by  Justices  of  whom  one  was 
a  member  of  the  sanitary  committee  of  the  town 
council,  and  had  acted  as  chairman  at  the 
meeting  at  which  the  prosecution  was  resolved 
upon,— Held,  that  such  Justice  was  disqualified. 
Beg.  v.  Lee,  Law  Bep.  9  Q.B.  D.  394. 

4. — Member  of  town  council :  penalties : 
borough  fund] — An  officer  of  a  corporation  ap- 
plied, at  his  own  discretion,  in  the  execution  of 
his  duty,  for  a  summons  against  a  ratepayer  in 
arrears  for  non-payment  of  the  borough  rate. 
On  the  hearing  the  magistrates  refused  to  ad- 
judicate, and  dismissed  the  summons  on  the 
ground  that  one  of  the  magistrates  present  at 
the  hearing  was  disqualified  by  reason  of  his 
being  a  member  of  the  town  council.  By  a 
section  of  the  local  Act,  similar  in  its  terms  to 
section  258  of  the  Public  Health  Act,  1875,  pro- 
vision is  made  that  "  any  person  shall  not  be 
disqualified  or  disabled  to  act  as  Justice  of  the 
peace  in  any  matter  arising  under  or  in  viola- 
tion of  this  Act  by  reason  of  his  being  .... 
a  member  of  the  council  or  of  any  committee 
thereof "  : — Held,  that  the  Justices  ought  to 
have  adjudicated  on  the  summons,  as,  to  dis- 
qualify a  magistrate,  it  must  be  established  that 


he  has  such  a  substantial  interest  in  the  result 
of  the  hearing  as  to  make  it  likely  that  he  has 
a  real  bias  in  the  matter.  Reg.  v.  Handsley, 
Justices  of  the  Borough  of  Burnley ;  ex  parte 
King,  51  Law  J.  Bep.  M.C.  187 ;  Law  Bep. 
8  QJB.  D.  383. 

The  Queen  v.  Gibbons  (Law  Bep.  6  QJB.  D. 
168)  dissented  from.  The  Queen  v.  Milledge 
(48  Law  J.  Bep.  M.C.  139;  Law  Bep.  4  Q3. 
D.  332)  commented  on.    Ibid. 

5. — Special  assessment  sessions]— Where  a 
Justice,  being  an  appellant  against  his  assess- 
ment to  rates  by  the  assessment  committee  in 
respect  of  a  house  which  he  owns  and  occupies, 
takes  part  at  the  special  sessions  in  reducing 
the  assessment  of  other  appellants  similarly 
situated,  and  on  his  leaving  the  bench  the  other 
Justices  reduce  his  assessment,  and  other  as- 
sessments are  reduced  in  the  same  way,  the 
orders  made  are  subject  to  bias,  and  may  be 
brought  up  to  be  quashed  on  certiorarL  Beg.  v. 
The  Great  Yarmouth  Justices,  51  Law  J.  Bep. 
M.C.  39 ;  Law  Bep.  8  Q.B.  D.  525. 

Jurisdiction. 

6.— Claim  of  right :  obstructions  in  street]  — 
A  local  Act  gave  jurisdiction  to  Justices  over 
the  offence  of  "  throwing  or  laying  down  stones, 
iron,  <fec,  or  other  materials  in  a  street."  A 
person  charged  with  the  offence  maintained 
that  the  spot  on  which  iron  had  been  laid  down 
was  his  private  property,  free  from  any  right  of 
way,  and  the  Justices  declined  to  adjudicate : — 
Held,  that  their  jurisdiction  was  not  ousted,  as 
the  statute  gave  them  power  to  determine  what 
was  a  street.  Beg.  v.  Young  (Justice)  and 
Waite,  52  Law  J.  Bep.  M.C.  55. 

7. — Claim  of  right:  tidal  river:  fishery]— A 
mere  claim  by  a  man  of  a  right  to  fish  as  one  of 
the  public,  supported  by  very  slight  evidence,  is 
not  such  a  reasonable  claim  as  will  oust  the 
jurisdiction  of  the  Justices.  A  river  is  a  tidal 
river  in  such  parts  only  as  are  within  the  regular 
ebb  and  flow  of  the  highest  tides.  Beece  v. 
Miller,  51  Law  J.  Bep.  M.C.  64;  Law  Bep. 
8  Q.B.  D.  626. 

Bastardy  cases,  in.    See  Bastabdy. 

Building  line,  to  decide  as  to,  under  the  Metro- 
politan Management  Acts.  See  Metropolis,  5. 

Elementary  Education  Acts :  jurisdiction  of 
Justices  over  offences  under  by-laws.  See 
Elementary  Education  Acts,  5. 

Judicial  separation:  jurisdiction  of  Magistrate 
to  grant,  without  inflicting  fine  or  imprison* 
ment.    See  Divorce — Judicial  Separation,  2. 

Lunatic :  jurisdiction  to  send,  to  asylum :  per- 
sonal examination  by  Justices.  See  Lunatic, 
13. 

« 

Paving  expenses:  summary  proceedings  for 
recovery  of.    See  Public  Health  Act,  36. 

Salvage,  jurisdiction  to  award.  See  Ship 
— Salvage,  6. 
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Procedure. 

8. — Appeal :  case  stated  by  quarter  sessions]  — 
Where  the  Queen's  Bench  Division  in  the  exercise 
of  its  original  common  law  jurisdiction  affirms 
or  quashes  an  order  of  Sessions,  an  appeal  lies 
to  the  Court  of  Appeal  although  no  leave  to 
appeal  be  given.  The  Queen  v.  Savin  (App.), 
Law  Rep.  6  Q.B.  D.  309. 

9. — Appeal :  case  stated  by  quarter  sessions  : 
highway  act] — An  appeal  lies  without  leave 
from  a  judgment  of  the  Queen's  Bench  Division 
on  a  Special  Case  stated  by  Quarter  Sessions 
pursuant  to  the  Highway  Act,  1835,  section  108, 
as  the  Queen's  Bench  Division,  in  giving  judg- 
ment on  such  a  case,  exercises  its  own  original 
common  law  jurisdiction,  and  not  any  new 
statutory  appellate  jurisdiction.  TlUngioorth  v. 
The  Buhner  East  Highway  Board  (App.),  53 
Law  J.  Rep.  M.C.  60. 

The  Queen  v.  The  Swindon  Local  Board  (49 
Law  J.  Bep.  Q.B.  522)  distinguished.    Ibid. 

10. — Appeal:  case  stated:  poor  law:  re- 
moval]—An  appeal  lies  without  leave  from  a 
decision  of  the  Divisional  Court  on  a  Case 
stated  under  12  &  13  Vict.  c.  45,  s.  11,  after 
notice  of  appeal  to  the  Court  of  Quarter  Sessions 
has  been  given  against  an  order  of  removal. 
The  Guardians  of  the  Holborn  Union  v.  The 
Guardians  of  the  Chertsey  Union  (App.),  54 
Law  J.  Bep.  Q.B.  137  ;  Law  Bep.  15  Q.B.  D.  76. 

Where,  on  the  hearing  of  an  application  for 
an  order  of  removal,  evidence  is  given  from 
which  a  reasonable  person  might  arrive  at  one 
of  two  conclusions,  the  superior  Court  ought 
not  to  overrule  the  decision  arrived  at  by  the 
magistrates.    Ibid. 

Judgment  of  the  Divisional  Court  (reported 
54  Law  J.  Bep.  Q.B.  53)  reversed  on  the  evi- 
dence.   Ibid. 

U. — Appeal:  notice  of  appeal:  time] — By 
11  Geo.  2.  c.  19,  s.  5  an  appeal  is  given  in 
general  terms  against  a  Justices'  order  made 
under  that  Act  to  the  next  General  or  Quarter 
Sessions.  By  12  &  13  Vict.  c.  45,  s.  1,  in  all 
appeals  to  the  Sessions  fourteen  clear  days' 
notice  of  appeal  must  be  given.  The  Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  by 
section  32,  enacts  that  a  person  authorised  by 
any  past  Act  to  appeal,  may  appeal  subject  to 
the  conditions  and  regulations  contained  in  the 
former  Act,  one  of  which  is  that  notice  and 
grounds  of  appeal  must  be  given  within  seven 
days  after  the  Justices'  decision  where  no  time 
is  prescribed ;  "  provided  that  where  any  such 
appeal  is  in  accordance  with  the  conditions  and 
regulations  prescribed  by  the  Act  authorising 
the  appeal,  such  appeal  shall  not  be  deemed 
invalid  by  reason  only  that  it  is  not  in  accord- 
ance with  the  conditions  and  regulations  con- 
tained in  this  Act."  W.  appealed  from  an  order 
made  under  11  Geo.  2.  c.  19,  and  complied 
with  the  requirements  of  12  &  13  Viot.  o.  45, 
s.  1,  but  did  not  give  notice  of  his  intention  to 
appeal  within  seven  days  of  the  Justices'  deci- 
sion, or  otherwise  observe  the  procedure  con- 
Digbbt,  1881-1885. 


tained  in  the  Summary  Jurisdiction  Act,  1879 : — 
Held,  that  the  provisions  contained  in  the  last- 
mentioned  statute  applied,  and  that  inasmuch 
as  notice  of  appeal  had  not  been  given  in  proper 
time  the  sessions  had  no  jurisdiction  to  hear 
such  appeal.  Reg.  v.  The  Justices  of  Salop,  50 
Law  J.  Bep.  M.C.  72  ;  Law  Bep.  6  QJB.  D.  669. 

Per  Lindley,  J.— The  requirements  of  12  &  13 
Vict.  c.  45,  s.  1  as  to  notice  of  appeal  are  con- 
sistent with  the  provisions  contained  in  the 
Summary  Jurisdiction  Act,  1879.    Ibid. 

12. — Case :  agreement  for  entry  of  judgment] 
— A  Case  stated  for  the  opinion  of  the  Queen's 
Bench  Division,  under  section  11  of  12  <fc  13  Vict, 
c.  45,  should  contain  a  statement  of  the  agree- 
ment of  the  parties  that  judgment  in  conformity 
with  the  decision  of  the  Court  may  be  entered 
at  Quarter  Sessions  in  the  manner  provided  by 
the  section.  The  Corporation  of  Peterborough 
v.  The  Overseers  of  Thurlby,  Law  Bep.  8  Q.B. 
D. 586. 

13. — Costs :  case  stated  under  20  A  21  Vict. 
c.  43,  and  remitted  for  amendment,  but  not  re- 
turned] —Where  a  Case  was  stated  by  Justices 
under  20  &  21  Vict.  c.  43,  and  remitted  to  them 
for  an  amended  statement,  but  not  returned 
within  the  proper  time,  and  therefore  aban- 
doned,— Held,  that  the  Court  still  had  juris- 
diction to  order  the  appellant  to  pay  the  re- 
spondent's costs.  Crowther  v.  Boult,  Law  Bep. 
13  Q.B.  D.  680. 

14. — Distress  warrant :  summary  jurisdic- 
tion act,  1879 ;  railways  clauses  act,  1845  ; 
"  civil  debt  "  :  imprisonment]  —  An  offence 
under  section  103  of  the  Railways  Clauses  Con- 
solidation Act,  1845,  for  travelling  in  a  railway 
carriage  without  having  paid  the  fare,  is  a 
criminal  offence,  and  the  penalty  recoverable 
under  that  section  is  not  a  "  civil  debt  "  within 
the  terms  of  section  6  of  the  Summary  Juris- 
diction Act,  1879;  nor  do  the  provisions  of 
section  35  of  that  Act  apply  in  such  a  case. 
The  magistrate  may  on  conviction  and  non- 
payment issue  a  distress  warrant  under  section 
146  of  the  Railways  Clauses  Consolidation  Act, 
1845,  and  if  sufficient  distress  is  not  found 
shall  imprison  the  defendant  under  section  147. 
Reg.  v.  Paget,  51  Law  J.  Bep.  M.C.  9 ;  Law  Bep. 
8  Q.B.  D.  151. 

Quaere,  whether  the  magistrate  is  bound  on 
non-payment  forthwith  to  issue  a  distress  war- 
rant.   Ibid. 

16.— Jervis  *s  act :  rule  to  justice  :  mandamus : 
concurrent  remedies :  applicant  in  person] — A 
rule  to  a  magistrate  calling  upon  him  to  shew 
cause  why  he  should  not  hear  and  determine  a 
matter,  applied  for  under  Jervis's  Act  (11  &  12 
Vict.  c.  44,  8.  5),  and  a  rule  for  a  mandamus  to 
him  to  hear  and  determine,  are  concurrent  re- 
medies, and  either  may  be  granted  in  the  dis- 
cretion of  the  Court.  A  rule  under  Jervis's  Aot  is 
not  limited  to  cases  where  the  magistrate  needs 
protection  in  the  performance  of  his  duties. 
Reg.  v.  Biron,  54  Law  J.  Bep.  M.C.  77 ;  Law 
Bep.  14  Q.B.  D.  474.  [And  see  Reg.  v.  Philli- 
more  and  Pulling,  ibid,  note.] 
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The  Queen  v.  Percy  (43  Law  J.  Rep.  M.G.  45 ; 
Law  Rep.  9  QJB.  69)  dissented  from.    Ibid. 

A  rule  under  Jervis's  Act  may  be  granted  to  an 
applicant  in  person.    Ibid. 

Appeal :  case  stated  for  opinion  of  Queen's 
Bench  Division.    See  Practice — Appeal,  28. 

Appeal :  "  criminal  cause  or  matter  "  :  appeal 
from  order  of  Justices  to  abate  nuisance.  See 
Practice — Appeal,  20. 

Complaint :  time  for :  Jervis's  Act.  See  Metro- 
polis, 6. 

Fee  payable  to  Crown  Office  on  entering  rule 
nisi  against  a  police  magistrate  ordering  him 
to  hear  an  application  for  a  summons.  See 
Costs— Fees. 

LABOURERS'     COTTAGES    AND     ALLOT- 
MENTS  (IRELAND)  ACT,   1882. 

[45  A  46  Vict.  c.  60.] 

LABOURERS   (IRELAND)  ACTS. 

[Provision  for  bettering  the  condition  of  labourers 
in  Ireland.  46  &  47  Vict.  c.  60 ;  Amendment 
Act,  48  &  49  Vict.  c.  71.] 

LABOURING  CLASSES1  LODGING-HOUSES 

ACTS. 

[Amendment  of  law  relating  to  the  dwellings  of 
the  working  classes.    48  &  49  Vict.  c.  72.] 

LACHES. 

1. — Class  of  creditors'] — The  question  of  delay 
as  applicable  to  a  class  of  creditors  considered. 
Boswell  v.  Cooks  (App.),  53  Law  J.  Rep.  Chanc. 
347 ;  Law  Rep.  27  Ch.  D.  424. 

2. — Specialty  debt] — There  is  no  doctrine  in 
equity  any  more  than  at  law  that  the  mere 
non-suing  in  respect  of  a  specialty  debt  for  any 
period  short  of  the  twenty  years  constitutes  such 
laches  on  the  part  of  the  specialty  creditor  as  to 
deprive  him  of  his  right  of  suing  in  respect  of 
such  debt.  In  re  Baker;  Collins  v.  Rhodes. 
In  re  Seaman;  Rhodes  v.  Wish  (App.),  51  Law 
J.  Rep.  Chanc.  315  ;  Law  Rep.  20  Ch.  D.  230. 

Breach  of  trust :  cestui  que  trust  whether  barred 
by  laohes.    See  Trust — Breach,  10. 

Creditor,  by,  assenting  to  misapplication  of 
assets.    See  Executor,  6. 

liquidator,  by,  in  making  claim  against  directors 
for  misfeasance.    See  Company — Director,  13. 

LANCASTER,  DUCHY  OF. 

Attorney-general:  crown  suits  act] — An  in- 
formation cannot  be  exhibited  in  the  High  Court 
of  Justice  by  the  Attorney-General  of  the  Duohy 
of  Lancaster  even  in  respect  of  matters  concern- 
ing the  duchy.  The  Attorney-General  of  the 
Duchy  of  Lancaster  v.  The  Duke  of  Devonshire, 
54  Law  J.  Rep.  Q.B.  271 ;  Law  Rep.  14  QJB. 
D.196. 

Concurrent  suits :  conduct  of  oause.  See  Prac- 
tice—Judgment,  3 ;  Staying  Proceedings,  11. 


Contempt :  process  of.  See  Church  and  Clergy, 
9,10. 

Rehearing:  jurisdiction.  See  Practice — Ap- 
peal, 42. 

LAND  LAW  (IRELAND)   ACT,   1881. 

Pasture  :  land  let  to  be  used  wholly  or  mainly 
for  pasture]— By  a  lease  in  1861  lands  in  Ireland 
of  more  than  100  acres  were  demised  for  twenty- 
one  years,  the  tenant  covenanting  that  he  would 
not  without  the  landlord's  consent  break  up  or 
have  in  tillage  in  any  one  year  any  greater 
quantity  than  ten  acres,  out  of  a  certain  speci- 
fied portion,  and  that  he  would  manage  the 
land  in  a  good  and  husbandlike  manner  and 
in  due  and  regular  course  so  that  the  same 
might  not  be  in  any  way  injured.  At  the  time 
of  the  demise  there  were  only  fifteen  acres  in 
tillage,  and  the  rest  was  used  as  pasture,  but 
was  not  ancient  pasture,  the  whole  farm  having 
been  put  in  tillage  (in  different  portions  at  dif- 
ferent times)  between  1852  and  1861.  The 
tenant  used  the  farm  as  a  dairy  farm,  frequently 
meadowing  different  portions  (about  twenty 
acres  each  year),  and  sometimes  selling  hay  off 
the  land  : — Held,  affirming  the  decision  of  the 
Court  of  Appeal  (Ireland),  that  the  farm  was  not 
a  "  holding  let  to  be  used  wholly  or  mainly  for 
the  purpose  of  pasture  "  within  the  Land  Law 
(Ireland)  Act,  1881  (44  A  46  Vict.  o.  49),  s.  68, 
sub-s.  3.  Westropp  v.  Elligott  (HJJ.),  Law  Rep. 
9  App.  Cas.  815. 

LAND  TAX  COMMISSIONERS. 

[Additional  powers  as  to  places  of  meeting  of 
commissioners.    46  &  47  Vict.  c.  55.] 

LANDLORD  AND  TENANT. 

Contraet  of  Tenancy. 

Agreement  for  lease. 

Furnished  house. 
Custom  of  Country. 
Determination  of  Tenancy. 
Distress. 
Entry. 

Ground  Game. 
Holding  over. 
Improvements. 
Lease. 
Lodger. 

Notice  to  quit 
Re-entry. 
Rent. 
Yearly  Tenant. 

[Agricultural  Holdings  (England)  Act,  1888. 
Agreements  inconsistent  with  Act  avoided, 
s.  55.  Charge  of  tenant's  compensation,  ss. 
29*82.      Compensation    for    improvement*, 
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tenant  to  be  entitled  to,  on  quitting  holding, 
s.  1.  Compensation  not  payable  in  respect  of 
improvements  executed  before  the  Act  except 
in  certain  oases,  s.  2.  Consent  of  landlord  as 
to  improvements  executed  after  the  Act,  s.  3. 
Crown  and  Dnchy  lands,  b.  35.  Distress, 
limitation  of  landlord's  right  of,  and  other  pro- 
visions as  to,  SB.  44-52.  Ecclesiastical  and 
charity  lands,  ss.  38-40.  Fixtures  affixed  by 
tenant  to  be  property  of  and  removable  by 
him,  s.  34.  Incoming  tenant  to  be  entitled  to 
compensation  paid  by  him  to  outgoing  tenant, 
s.  56.  Interpretation  clause,  s.  61.  Notice 
by  tenant  of  claim  for  compensation,  s.  7. 
Notice  to  quit  under  yearly  tenancy  to  be  one 
year  instead  of  half  unless  otherwise  agreed, 
s.  33.  Notices,  service  of,  s.  28.  Procedure 
clauses,  ss.'7-28.  Reference,  submission  to, 
of  olaim  for  compensation,  ss.  8-22.  46  &  47 
Vict.  c.  61.] 

[Agricultural  Holdings  (Scotland)  Act,  1883.    46 
A  47  Vict.  o.  62.] 

[Provisions  respecting  certain  arrears  of  rent  in 
Ireland.    45  &  46  Vict.  c.  47.] 

Agricultural  Holdings  Act. 
See  infra,  Distress,  1,  2 ;  Yearly  Tenant,  2. 

Contract  of  Tenancy. 
Agreement  for  lease. 

1. — Condition  precedent :  nominee] — Where  a 
lessee  wrote  to  his  lessor  offering  to  surrender 
his  lease  and  to  take  a  fresh  lease  for  twenty-one 
years  to  a  nominee,  or  to  a  company  which  he 
intended  to  form,  at  an  increased  rent,  but  other- 
wise on  the  same  terms  as  the  existing  lease,  and 
the  lessor  accepted  the  offer : — Held  (reversing 
the  decision  of  Kay,  J.),  that  the  formation  of  a 
company  or  appointment  of  a  nominee  was  a 
condition  precedent,  and  that  he  could  not 
maintain  an  action  for  specific  performance  of 
the  contract  unless  he  had  performed  the  con- 
dition. Williams  v.  Brisco  (App.),  Law  Rep. 
22  Ch.  D.  441. 

2. — Construction:  commencement  of  term]  — 
Semble,  in  a  oontraot  for  a  lease  the  words 
"immediate  possession  if  required"  do  not  fix 
the  commencement  of  the  term.  The  Rock 
Portland  Cement  Company  v.  Wilson,  52  Law 
J.  Rep.  Chano.  214. 

3. — Possession :  tenancy  from  year  to  year  : 
distress] — Since  the  Judicature  Acts,  where  pos- 
session has  been  given  under  an  agreement  for  a 
lease,  there  are  no  longer  two  estates  as  formerly 
—one  at  common  law  a  tenancy  from  year  to 
year,  and  the  other  in  equity  an  estate  under  the 
agreement.  The  tenant  now  holds  under  the 
lease  to  be  granted  in  pursuance  of  the  contract 
on  the  same  terms  as  if  the  lease  had  been 
granted— e.^.,  he  is  subject  to  the  same  right  of 
distress  to  which  he  would  have  been  subject 
had  a  lease  been  granted.  Walsh  v.  Lonsdale 
(App.),  52  Law  J.  Rep.  Chano.  2 ;  Law  Rep.  21 
Ch.  D.  9. 


4. — "  Proper  clauses  •' :  clause  against  under* 
letting] —By  an  agreement  in  writing  (contained 
in  two  letters)  the  defendant  agreed  to  grant  to 
the  plaintiff,  a  brewer,  a  lease  of  a  public-house 
for  a  certain  term,  at  a  certain  rent,  "  a  proper 
lease  to  be  drawn  up  with  all  proper  clauses, 
and  approved  of  by"  the  defendant  and  his 
solicitor.  Afterwards  the  defendant  refused  to 
grant  a  lease  unless  it  contained  a  clause  against 
underletting.  In  an  action  to  enforce  specific 
performance  of  the  agreement,— Held,  that  the 
clause  was  not  a  "  proper  clause "  ;  that  the 
defendant  was  bound  to  grant  a  lease  without 
putting  in  any  such  clause ;  and  specific  per- 
formance decreed.  Eadie  v.  Addison,  52  Law 
J.  Rep.  Chanc.  80. 

5. —  Underlease:  agreement  that  underlease 
shall  contain  the  same  covenants  as  original  lease : 
covenant  against  assignment] — The  plaintiff, 
who  was  lessee  of  part  of  the  property  of  a 
hospital,  agreed  with  the  defendant  to  grant  him 
an  underlease,  "  to  contain  all  usual  covenants 
(including  a  covenant  not  to  assign  or  underlet 
without  the  consent  of  the  plaintiff,  such  consent 
not  to  be  withheld  if  the  proposed  assignee  or 
tenant  be  respectable  and  responsible),  together 
with  such  other  covenants,  clauses,  and  provisoes 
as  are  contained  in  the  lease  under  which  the 
premises  are  held,"  The  original  lease  con- 
tained (1)  a  covenant  that  if  any  dispute  relating 
to  the  demised  premises  should  arise  between 
the  lessee  and  any  other  tenant  of  the  hospital, 
it  should  be  referred  to  the  arbitration  of  the 
hospital ;  (2)  that  the  lessee,  his  executors,  ad- 
ministrators, or  assigns,  would  not  assign  or  sub- 
let without  the  licence  of  the  hospital ;  (3)  that 
all  demises  and  assignments  of  the  demised  pre- 
mises should  be  prepared  by  the  solicitors  of 
the  hospital : — Held,  by  Pearson,  J.,  and  by  the 
Court  of  Appeal,  that  the  covenants  in  the 
original  lease  were  not  to  be  taken  as  models 
and  inserted  into  the  underlease  with  the  names 
of  the  underlessor  and  underlessee  substituted 
for  the  names  of  the  original  lessors  and  lessee 
respectively,  but  that  the  plaintiff  was  entitled 
to  have  them  inserted  without  modification,  so 
as  to  bind  the  underlessee  to  refer  disputes  with 
tenants  of  the  hospital  to  the  arbitration  of  the 
hospital,  not  to  assign  or  underlet  without  the 
consent  of  the  hospital,  and  to  have  his  demises 
and  assignments  prepared  by  the  solicitors  of 
the  hospital.  Williamson  v.  Williamson  (48 
Law  J.  Rep.  Chanc.  738;  Law  Rep.  9  Chanc. 
729)  distinguished.  Haywood  v.  Silber  (App.), 
Law  Rep.  30  Ch.  D.  464. 

Agreement  when  sufficient  within  Statute  of 
Frauds.    See  Frauds,  Statute  of,  3. 

Mortgagor  in  possession :  agreement  by,  to  grant 
lease :  assertion  of  paramount  title  by  mort- 
gagee.   See  Mortgage— Possession,  7. 

Furnished  house, 

Q.—Sum  to  be  ascertained  by  valuers :  con- 
dition precedent]  —  A  tenant  of  a  furnished 
house  agreed  in  writing  to  deliver  up  possession 
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of  the  same,  together  with  the  furniture,  at  the 
expiration  of  the  tenancy,  in  good  order ;  and 
in  the  event  of  any  loss,  damage,  or  breakage,  to 
make  good  or  pay  for  the  same  ;  the  amount  to 
be  paid,  in  case  of  dispute,  to  be  settled  by  two 
valuers : — Held  (per  Brett,  L.J. ;  Cotton,  L.J., 
dissentiente),  that  the  settlement  by  two  valuers 
of  the  amount  to  be  paid  by  the  tenant  was  a 
condition  precedent  to  the  lessor's  right  to 
bring  an  action  for  damage  or  loss  done.  Bab- 
bag*  v.  Colburn,  52  Law  J.  Rep.  Q.B.  50 ;  Law 
Bep.  9  Q.B.  D.  235. 

Judgment  of  Divisional  Court  (51  Law  J.  Bep. 
Q.B.  638 ;  Law  Bep.  9  Q.B.  D.  235)  affirmed. 
Ibid. 

Attornment  clause  in  mortgage  deed :  effect  of. 
See  Mortgage — Attornment. 

Tenancy  at  will :  mortgage :  payment  off,  but  no 
reconveyance.  See  Limitations,  Statute  ok, 
18. 

Covenant. 

Covenant  running  with  the  land.  See  Covenant, 
17, 18. 

Outom  of  Country. 

Surface  flints  :  custom  for  tenant  to  &ell\—k 
custom  for  farm  tenants  to  collect  flints  turned 
up  in  ploughing,  and  properly  removed  in  the 
course  of  good  husbandry,  and  to  sell  them  for 
their  own  benefit,  is  reasonable.  Tucker  v. 
Linger  (H.L.),  52  Law  J.  Bep.  Chanc.  941 ; 
Law  Bep.  8  App.  Cas.  508. 

In  a  district  where  such  a  custom  prevailed, 
a  farm  was  let  with  a  reservation  to  the  landlord 
of  "  all  mines  and  minerals  "  -.—Held,  that  the 
reservation  was  not  inconsistent  with,  and  did 
not  exclude  the  custom.    Ibid. 

Quaere,  whether  flints  lying  on  the  surface 
of  land  are  "  minerals  "  within  the  meaning  of 
such  a  reservation.    Ibid. 

Decision  "of  the  Court  of  Appeal  (51  Law  J. 
Bep.  Chanc.  713;  Law  Bep.  21  Ch.  D.  18) 
affirmed.    Ibid. 

Determination  of  Tenancy. 

1. — Collateral  stipulation :  weekly  tenancy  : 
inconsistent  stipulation  enlarging  term  on  hap- 
pening  of  event] — The  plaintiffs,  a  railway  com- 
pany, let  premises,  through  an  agent,  to  the 
defendants,  on  the  terms,  which  were  reduced  to 
writing  and  signed  by  both  parties,  of  a  weekly 
tenancy  to  be  determined  by  a  week's  notice  on 
either  side.  At  the  same  time  the  agent  wrote, 
signed,  and  handed  to  the  defendants  the  follow- 
ing memorandum  :  "  Messrs.  Lewis  &  Co.  You 
may  have  the  premises  as  per  agreement  until 
the  railway  company  require  to  pull  them  down." 
The  defendants  took  possession  of  the  premises, 
and  the  plaintiffs,  who  subsequently  required 
them  for  their  own  occupation,  but  had  no  in- 
tention of  pulling  them  down,  gave  the  defen- 
dants a  week's  notice  to  quit,  and  after  the 
notice  had  expired  brought  ejectment.  The 
defendants  pleaded  that  the  plaintiffs  did  not 
require  the  premises  in  order  to  pull  them 
down,  and,  by  counter-claim,  asked  for  a  decla- 


ration that  the  representation  by  the  agent  was 
binding  upon  the  plaintiffs,  and  for  an  injunction 
restraining  them  from  acting  upon  the  notice 
or  determining  the  tenancy  until  they  required 
the  premises  for  the  purpose  of  pulling  them 
down :  —Held  (affirming  the  judgment  of  Lush, 
J.),  that  the  plaintiffs  were  entitled  to  maintain 
the  action,  and  that  the  defendants  were  not 
entitled  to  any  of  the  equitable  relief  claimed. 
The  Cheshire  Lines  Committee  v.  Lewis  A  Co, 
(App.),  50  Law  J.  Bep.  Q.B.  121. 

2. — Farming  lease :  covenant  not  to  sell  hay, 
etc.:  liquidation  of  lessee:  disclaimer  of  lease 
by  trustee]  — A  lease  of  a  farm  contained  a  cove- 
nant by  the  lessee  not  to  sell,  without  permission 
in  writing  of  the  landlord,  the  hay,  straw,  <fec, 
grown  upon  the  farm.  A  resolution  was  passed 
under  the  Bankruptcy  Act,  1869,  by  the  creditors 
of  the  lessee  for  the  liquidation  of  his  affairs  by 
arrangement,  and  a  trustee  was  appointed.  The 
trustee  disclaimed  the  lease,  but  claimed  to  be 
entitled  to  the  hay,  straw,  <fec,  grown  on  the 
farm  : — Held,  that  tho  statute  56  Geo.  3.  o.  50, 
s.  11,  which  provides  that  the  assignee  of  a 
bankrupt  shall  not  take  any  hay,  (fee,  on  any 
farm  which  the  bankrupt  could  not  take,  applies 
to  a  trustee  in  liquidation  or  in  bankruptcy 
under  the  Bankruptcy  Act,  1869,  and  that,  not- 
withstanding the  disclaimer  of  the  lease  by  the 
trustee,  he  was  not  entitled  to  sell  the  hay,  <fec, 
grown  on  the  farm.  Lybbe  v.  Harte  (App.),  54 
Law  J.  Bep.  Chanc.  860. 

Decision  of  Chitty,  J.,  affirmed.    Ibid. 

3.— Forfeiture  on  tenant  "  being  bankrupt "  : 
bankruptcy  petition :  fixtures]  —  By  a  lease, 
made  in  1880,  of  a  mill  and  warehouse  for 
twenty-one  years  the  lessors  covenanted  with 
the  lessees  that  certain  articles  mentioned  in  a 
schedule  should  be  the  property  of  the  lessees, 
and  should  be  removable  by  them,  they  making 
good  all  damage  done  by  such  removal.  The 
scheduled  articles  comprised  iron  columns, 
beams,  floors,  brick  piers,  and  things  ejusdem 
generis.  There  was  a  proviso  that  in  case  the 
lessees  should  during  the  term  be  bankrupts,  or 
file  a  petition  in  liquidation,  the  term  should 
cease ;  that  the  lessees  might  by  notice  deter- 
mine the  term  at  the  end  of  seven  or  fourteen 
years ;  that  on  the  determination  or  cesser  of 
the  term  all  the  machinery,  and  also  all  the 
buildings  erected  by  the  lessees  (other  than 
certain  specified  buildings),  should  be  their 
property,  and  should  be  removed  by  them  pre- 
viously to  the  determination  or  cesser  of  the 
term,  unless  it  should  be  then  mutually  agreed 
that  the  lessors  should  purchase  them :  the 
lessees,  in  cases  of  removal,  to  make  good  all 
damages  which  might  be  caused  by  such  re- 
moval. After  the  Bankruptcy  Act,  1883,  came 
into  operation  the  lessees  presented  a  bank- 
ruptcy petition,  and  a  receiving  order  was  made  : 
— Held,  first,  that  the  presentation  of  the  petition 
caused  a  cesser  of  the  term ;  secondly,  that  not- 
withstanding the  cesser,  the  official  receiver  was 
entitled  to  the  scheduled  articles  and  those 
mentioned  in  the  proviso  as  being  property  of 


LANDLORD  AND  TENANT. 


301 


the  lessees.  Quaere,  whether  the  receiver  was 
entitled  to  enter  and  remove  the  articles,  or 
whether  he  could  only  call  on  the  lessors  to 
deliver  them  to  him.  Held  further,  that  section 
14  of  the  Conveyancing  Act,  1881,  had  no  ap- 
plication. Ex  parte  Gould ;  in  re  Walker,  Law 
Rep.  13  Q.B.  D.  454. 

Effect  of  notice  by  mortgagees  to  tenant  to  pay 
rent  to  them.    See  Mortgage— Possession,  7. 

Valuation :  agreement  as  to :  submission  to 
arbitration  :  rule  of  Court.  See  Arbitration, 
16. 

Disclaimer. 

By  trustee  in  bankruptcy.    See  Bankruptcy — 


Disclaimer. 


Distress. 


1. — Agisted  stock :  "fair price  "] — By  section 
45  of  the  Agricultural  Holdings  Act,  1883  (46  & 
47  Vict.  c.  61),  a  limitation  is  imposed  on  a 
landlord's  right  to  distrain  for  rent  in  respect  of 
live  stock  agisted  on  the  demised  premises,  and 
if  such  stock  has  been  taken  in  by  the  tenant  to 
be  fed  at  a  fair  price  agreed  to  be  paid  by  the 
owner,  and  it  is  distrained,  there  shall  not  be 
recovered  by  such  distress  a  sum  exceeding  the 
amount  of  the  price  so  agreed  to  be  paid  for  the 
feeding;  .  .  .  and  if  part  of  such  price  has 
been  bona  fide  paid  to  the  tenant  under  the 
agreement,  then  the  distress  can  only  be  to  the 
full  extent  of  the  price  remaining  unpaid.  Stook 
having  been  agisted  under  a  bona  fide  agree- 
ment on  fair  terms,  not  involving  the  payment 
of  money, — Held,  that  fair  "price"  meant 
"equivalent,"  and  not  necessarily  money,  and 
that  the  stock  was  protected  under  such  agree- 
ment by  virtue  of  the  section.  The  London  and 
Yorkshire  Banking  Company  v.  Belton,  54  Law 
J.  Bep.  Q.B.  568 ;  Law  Bep.  15  QJB.  D.  457. 

2. — Bailiff:  agricultural  holdings  act:  au- 
thority to  act] — A  distress  was  levied  upon  a 
holding  to  which  the  Agricultural  Holdings 
(England)  Act,  1883,  applied,  by  a  person  having 
authority  to  act  as  a  bailiff  under  the  Act  from 
a  County  Court  Judge,  but  not  from  the  Judge  of 
the  County  Court  district  where  the  holding  was 
situate: — Held,  that  the  enactment  of  section 
52 — that  "  no  person  shall  act  as  a  bailiff  to 
levy  any  distress  on  any  holding  to  which  this 
Act  applies  unless  ....  authorised  to  act  as 
a  bailiff  by  ....  the  Judge  of  a  County  Court " — 
was  satisfied  by  authority  from  the  Judge  of  any 
County  Court,  notwithstanding  the  enactment  of 
section  61  that  " '  County  Court '  in  relation  to  a 
holding  means  the  County  Court  within  the 
district  whereof  the  holding  or  the  larger  part 
thereof  is  situate."  In  re  Sanders ;  ex  parte 
Sergeant,  54  Law  J.  Bep.  QJB.  331. 

3.— Common  law  distress :  distress  under 
deed:  concurrent  rights] — The  common  law 
right  of  distress,  exercisable  immediately  on 
default  being  made  in  payment  of  rent,  is  not 
destroyed  by  the  insertion  in  a  lease  of  an 
express  right  of  distress,  extending  to  articles 
which  would  not  be  affected  by  the  common  law 


right,  but  exercisable  only  after  the  lapse  of  a 
certain  time  from  default,  if  the  lease  contains 
no  negative  words;  and,  notwithstanding  the 
existence  of  such  an  express  limited  right,  the 
common  law  right  may  be  exercised  immediately 
on  default,  but  only  as  to  goods  to  which  that 
right  extends.  In  re  The  River  Swale  Brick 
and  Tile  Works  (Lim.),  52  Law  J.  Bep.  Chano. 
638. 

If  in  such  a  case  the  lessor  distrains  for  two 
half-years '  rent  at  once,  before  the  expiration  of 
the  period  after  the  second  half-year's  rent  be- 
coming in  arrear  whioh  is  fixed  by  the  lease  for 
the  exercise  of  the  power  therein  contained, 
and  some  of  the  goods  seized  under  the  entire 
distress  are  not  seizable  at  common  law,  but 
only  under  the  express  power  in  the  lease,  the 
goods  seized  will  be  marshalled  so  as  to  set 
against  the  second  half-year's  rent  in  the  first 
instance  such  of  them  as  are  seizable  at  com- 
mon law,  leaving  the  remainder  of  the  seized 
goods  to  answer  the  first  half-year's  rent  under 
the  provision  in  the  lease.    Ibid. 

4. — Entry] — Entry  into  a  house  for  the  pur- 
pose of  distraining  made  by  further  opening  a 
window  which  was  partly  open, — Held,  legal. 
Crabtree  v.  Robinson,  54  Law  J.  Bep.  QJB.  544  ; 
Law  Bep.  15  Q.B.  D.  312. 

5. — Fraudulent  removal  of  goods  after  rent 
has  become  due]— A  landlord  is  not  justified, 
under  11  Geo.  2.  c.  19,  s.  1,  in  following  and 
seizing,  after  the  expiration  of  the  tenancy  and 
after  the  tenant  has  given  up  possession,  goods 
which  have  been  fraudulently  removed  from  the 
demised  premises  for  the  purpose  of  defeating 
the  landlord's  right  to  distrain  for  the  rent,  for 
that  statute  applies  only  to  a  case  where  the 
landlord  has  a  right  to  distrain  either  at  common 
law  or  under  8  Anne,  o.  14,  ss.  6  and  7,  and  it  is 
a  condition  of  the  statute  of  Anne,  in  order  to 
make  it  applicable,  that  the  tenant  must  be  in 
actual  possession.  Gray  v.  Stait  (App.),  52  Law 
J.  Bep.  QJB.  412 ;  Law  Bep.  11  QJB.  D.  668. 

Agreement   for  lease:  against  tenant  holding 
under.    See  supra,  Contract  of  Tenancy,  8. 

Attornment  clause  in  mortgage,  under.     See 
Mortgage — Attornment,  3. 

Bankruptcy  of  tenant,  after.    See  Bankruptcy — 
Distress. 

Company,  right  of  landlord  of,  to  distrain.    See 
Company — Winding-up,  61-66. 

Easement. 

Tenant  not  permitted  to  prescribe  for,  against 
landlord.    See  Watercourse,  5. 

Entry. 

1. — Forcible  entry :  5  Rich.  2.  c.  8]— A  tenant 
at  will  holding  over  after  notice  to  quit  cannot 
recover  damages  against  his  landlord  for  forcible 
entry  and  eviction,  but  he  oan  recover  in  respect 
of  collateral  injury  to  furniture.  Newton  v. 
Harland  (1  Man.  <fe  G.  644 ;  1  Sc.  N.B.  474)  fol- 
lowed. Beddall  v.  Maitland,  50  Law  J.  Bep. 
Chanc.  401 ;  Law  Bep.  17  Ch.  D.  174. 
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e  siaiute  o  xuun.  2.  c.  o.     xuiu. 
of  distraining.     See  supra,  Dis- 


2. — A  letter  by  a  tenant  licensing  the  land- 
lord to  enter  and  evict  by  force  was  held  void  aa 
being  a  licence  to  commit  a  crime  under  5  Rich. 
2.  c.  8,  and  voidable  as  being  obtained  under 
pressure  of  authoritative  and  mistaken  state- 
ment of  legal  rights.  Edwick  v.  Hawker,  50  Law 
J.  Rep.  Chanc.  577 ;  Law  Rep.  18  Ch.  D.  199. 

The  fact  that  no  resistance  is  made  to  actual 
entry  does  not  remove  the  illegality  of  entry 
with  shew  of  force  and  subsequent  forcible  evic- 
tion under  the  statute  5  Rich.  2.  c.  8.    Ibid. 

For  purpose 
tress,  4. 

Fixture!. 

Tenant  of  mortgagor :  right  to  remove  fixtures 
as  against  mortgagee.  See  Mortgage — Fix- 
tures, 2. 

Ground  Game. 

Reservation:  ground  game  act,  1880]— The 
plaintiff,  shortly  before  the  date  of  the  passing 
of  the  Ground  Game  Aot,  1880,  entered  into  an 
agreement  to  lease  a  farm  to  its  then  occupier 
for  a  term  of  fourteen  years,  to  come  into 
operation  shortly  after  the  date  of  the  passing 
of  the  Act,  with  a  reservation  of  the  right  of 
shooting  ground  game  :— Held,  that  the  reserva- 
tion was  within  the  saving  clause  of  the  Ground 
Game  Act,  1880  (43  &  44  Vict.  c.  47,  s.  5),  and 
also  that  section  3  of  the  Aot  was  not  retro- 
spective. Allhusen  v.  Brooking,  53  Law  J.  Rep. 
Chanc.  520 ;  Law  Rep.  26  Ch.  D.  559. 

Holding  over. 

1. — Action  to  recover  possession:  sub-lessee 
holding  over  after  expiration  of  the  term :  determi- 
nation of  lessee's  title  before  trial :  writ  of  pos- 
session]— The  lessee  of  land  for  a  term  of  years 
demised  the  same  for  the  residue  of  the  term 
less  three  days.  On  the  last  day  but  one  of  the 
term  granted  under  the  original  lease,  the  lessee 
issued  a  writ  against  the  sub-lessee  to  recover 
possession  of  the  land,  but  the  action  was  not 
tried  until  after  the  determination  of  the  lessee's 
title : — Held,  upon  the  authority  of  Gibbons  v. 
Buckland  (1  Hurl.  &  C.  736;  32  Law  J.  Rep. 
Exch.  156),  that  he  was  entitled  to  judgment, 
and  to  have  execution  by  a  writ  of  possession, 
the  sub-lessee  not  having  shewn  that  it  would 
be  futile  or  unjust  for  the  writ  to  issue.  Knight 
v.  Clarke  (App.),  54  Law  J.  Rep.  QJJ.  509 ;  Law 
Rep.  15  Q.B.  D.  294. 

2. — House :  liability  for  repairs :  expiration 
of  lease  from  one  tenant  in  common,  and  pur- 
chase of  the  interest  of  the  other] — The  assignee 
of  &  lease  from  a  tenant  in  common  seised  of 
an  undivided  three  fourths  of  a  house,  pur- 
chased the  one  fourth  share  of  the  other  tenant 
in  common,  and  continued  in  possession  of  the 
house  after  the  lease  had  expired: — Held  (af- 
firming the  decision  of  the  Queen's  Bench  Divi- 
sion, 53  Law  J.  Rep.  Q.B.  120 ;  Law  Rep.  12 
QJB.  D.  194),  that  he  was  liable  to  pay  to  the 
lessor,  by  way  of  use  and  occupation,  the  rent 
reserved  in  the  lease,  his  occupation  of  three 


fourths  of  the  house  being,  in  view  of  the  cor- 
respondence, referable  to  his  character  as  tenant 
on  sufferance  after  the  expiration  of  the  lease, 
and  not  to  his  character  as  tenant  in  common. 
Leigh  v.  Dickeson  (App.),  54  Law  J.  Rep.  Q.B. 
18 ;  Law  Rep.  15  Q.B.  D.  60. 

Improvements. 

Agreement  by  landlord  to  pay  tenant  for  un- 
exhausted improvements  at  the  expiration  of  the 
tenancy] — Under  a  parol  agreement  for  a  lease 
of  a  farm  for  a  term  of  years  the  tenant  went 
into  possession.  The  lease  was  to  contain  a 
covenant  by  the  landlord  to  pay  the  tenant  for 
unexhausted  improvements  at  the  expiration  of 
the  term,  but  it  was  never  executed.  During 
the  term  the  landlord  died,  having  devised  the 
farm  to  the  plaintiff  for  life,  with  remainders 
over.  On  the  expiration  of  the  term  the  tenant 
gave  un  possession  and  the  plaintiff  went  into 
possession.  The  question  then  arose,  who  was 
to  pay  the  tenant  for  the  valuation  of  the  un- 
exhausted improvements  : — Held,  that  the  obli- 
gation to  pay  for  unexhausted  improvements 
was  in  the  nature  of  a  covenant  running  with 
the  land ;  and,  consequently,  that  the  valuation 
was  payable  not  out  of  the  testator's  estate,  but 
by  the  plaintiff,  as  landlord  for  the  time  being. 
Mansel  v.  Norton  (App.),  52  Law  J.  Rep.  Chanc. 
357 ;  Law  Rep.  22  Ch.  D.  769. 

Paving  new  street :  expenses :  incidence  of,  as  be- 
tween landlord  and  tenant.  See  Covenant,  15. 

Lease. 

1. — Assignment  of  lease :  right  of  assignor  to 
indemnity ;  dilapidations] — On  the  dissolution  of 
a  partnership  between  H.  and  R.,  H.  assigned 
to  R.  all  his  interest  in  two  houses  belonging  to 
the  partnership  held  under  sub-leases  from  C. 
and  D.,  and  R.  covenanted  to  pay  the  rents  and 
observe  the  covenants  and  keep  H.  indemnified 
against  them.  R.'s  executors  sold  the  houses 
to  B.,  and  B.  to  a  company  which  went  into 
liquidation.  The  landlords  C.  and  D.  thereupon 
sued  H.  for  the  rent,  and  he  paid  it  for  the 
whole  of  the  year  1882.  D.  also  made  a  large 
demand  against  H.  for  breaches  of  covenants  to 
repair,  but  H.  made  no  payment.  On  the  15th 
of  March,  1883,  D.  assigned  his  reversion  to  H., 
and  in  May,  1883,  H.  acquired  C.'s  reversion. 
In  June,  1883,  H.  bought  the  leasehold  interest 
in  both  houses  from  the  liquidators  of  the  com- 
pany, and  covenanted  thenceforth  to  pay  the 
rent  and  observe  the  covenants.  H.  sought  to 
prove  against  the  estate  of  R.  for  the  sums  paid 
for  rent,  for  the  rent  payable  at  Lady  Day, 
1883,  on  D.'s  house,  and  for  the  amount  of  the 
dilapidations '  in  that  house : — Held,  that  the 
right  of  H.,  under  R.'s  covenant  of  indemnity, 
to  prove  for  the  rents  which  he  had  paid,  was 
not  taken  away  by  his  covenant  in  the  assign* 
ment  by  the  liquidators,  which  could  not  be  ex- 
tended to  rents  already  due  and  paid.  Held 
also,  that  this  right  was  not  defeated,  on  the 
ground  that  the  right  of  R.'s  representatives,  to 
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they  paid  rent,  to  recover  it  from  the  owner  of 
the  lease  for  the  time  being,  was  interfered  with 
by  the  assignment  from  the  liquidators  to  H., 
for  that  this  assignment  could  not  take  away 
any  right  of  action  which  B.'s  executors  might 
have  against  the  persons  entitled  to  the  houses 
at  the  end  of  1882,  and  that  an  assignor  who 
pays  rent  has  no  lien  on  the  term,  and  so  cannot 
be  prejudiced  by  its  subsequent  assignment. 
Held  further,  that  the  right  was  not  defeated, 
on  the  ground  that  H.  on  paying  the  rent  be- 
came entitled  to  a  right  of  distress  from  the 
reversioners,  which  he  had  destroyed  by  taking 
an  assignment  of  the  leases,  and  had  therefore 
discharged  the  estate  of  B.  by  releasing  a  remedy 
to  the  benefit  of  which  B.  as  a  surety  was  entitled, 
for  that  a  right  of  distress  is  not  a  security  or 
remedy  to  the  benefit  of  which  a  surety  paying 
rent  is  entitled  under  the  Mercantile  Law  Amend- 
ment  Act  (19  &  20  Viot.  c.  97),  s.  5.  Held, 
therefore,  that  H.  was  entitled  to  prove  against 
B.'s  estate  for  the  rent  paid  in  1882  on  both 
houses.  Held  also,  that  he  was  entitled  to 
prove  for  the  Lady  Day  rent  on  D.'s  house. 
But  held,  that  H.  was  not  entitled  to  prove  for 
the  amount  of  dilapidations,  for  that  he  had 
sustained  no  damage  by  reason  of  them,  inas- 
much as  he  bought  the  leases  from  the  liquida- 
tors at  a  less  price  in  consequence  of  the 
breaches  of  the  covenant  to  repair,  nor  was  he 
entitled  to  prove  for  the  Lady  Day  rent  of  C.'s 
house.  In  re  Russell;  Russell  v.  Shoolbred 
(App.),  Law  Bep.  29  Gh.  D.  254. 

2. — Building  lease :  mine  :  minerals :  coal 
mine:  spoil-bank] — The  holder  of  a  building 
lease  where  minerals  are  reserved  has  a  right  to 
dig  foundations  for  buildings  about  to  be  erected, 
and  dispose  of  the  materials  dug  out,  but  not  to 
do  so  in  order  to  improve  the  surface  as  a  build- 
ing site.  Robinson  v.  Milne,  53  Law  J.  Bep. 
Ghanc.  1070. 

The  lessee  of  a  coal  mine,  under  covenant  to 
remove  the  spoil-bank  at  the  end  of  his  term, 
was  held  to  have  a  property  in  the  material 
of  the  bank,  so  as  to  have  a  right  of  action 
against  a  stranger  removing  part  of  it  for  brick- 
making.    Ibid. 

8. — Covenant  not  to  assign]  —  Among  the 
covenants  by  the  lessee  in  an  indenture  of  lease 
was  a  covenant  not  to  assign  without  the  lessor's 
previous  consent  in  writing,  "  but  suoh  consent 
not  to  be  unreasonably  withheld  " : — Held,  that 
the  words  quoted  did  not  constitute  a  covenant 
by  the  lessor,  but  a  qualification  upon  the  les- 
see's oovenant.  Sear  v.  The  House  Property 
and  Investment  Company  (Lim.),  50  Law  J.  Bep. 
Chanc.  77 ;  Law  Bep.  16  Ch.  D.  387. 

TreJoar  v.  Bigg*  (43  Law  J.  Bep.  Exoh.  95 ; 
Law  Bep.  9  Exch.  151)  followed.    Ibid. 

4. — Notice  of  lessor's  title:  covenant] — A 
lessee  has  constructive  notice  of  his  lessor's 
title,  suoh  notice  being  of  the  usual  title  de- 
ductible on  a  purchase,  and  he  will  be  fixed  with 
constructive  notice  of  any  restrictive  oovenant 
affecting  the  property,  notwithstanding  that  he 
may  have  an  express  contract  with  the  lessor 


allowing  a  breach  of  the  restrictive  covenant, 
and  notwithstanding  that  a  representation  may 
have  been  made  to  him  that  the  property  is  not 
subject  to  any  such  restrictive  covenant.  The 
above  rule  is  not  altered  by  section  2,  sub-sec- 
tion 1,  of  the  Vendor  and  Purchaser  Act,  1874, 
which  provides  that  a  lessee  shall  not  be  en- 
titled to  call  for  the  title  to  the  freehold,  the 
effect  of  the  section  being  simply  to  put  a 
lessee  into  the  same  position  as  if  he  had  before 
the  Act  stipulated  not  to  enquire  into  the  les- 
sor's title.  Wilson  v.  Hart  (35  Law  J.  Bep. 
Chanc.  569 ;  Law  Bep.  1  Chanc.  463)  considered. 
Batman  v.  Harland,  50  Law  J.  Bep.  Chanc.  642  ; 
Law  Bep.  17  Ch.  D.  353. 

6. — Option  to  purchase  fee-simple] — An  option 
to  purchase  contained  in  a  lease  goes  with  the 
lease  to  the  legal  personal  representative.  In 
re  Adams,  52  Law  J.  Bep.  Chanc.  758;  Law 
Bep.  24  Ch.  D.  199. 

6. — Power :  tenant  for  life  :  charge  on  in- 
heritance :  mines  :  lease  referring  to  prior  lease : 
incorporation  of  covenants  :  removal  of  pillars] 
— A  testator  devised  real  estates  in  strict  settle- 
ment, and  empowered  tenants  for  life  (who  were 
unimpeachable  for  waste)  to  grant  mining  leases 
for  Such  terms  and  under  and  subject  to  such 
rents  or  reservations  or  agreements  as  to  them 
should  "  seem  reasonable  and  proper."  A 
tenant  for  life  in  1843  demised  mines  for  a 
term  of  ninety-nine  years  at  a  peppercorn  rent, 
by  way  of  mortgage,  to  secure  6,000Z.  and  in- 
terest :—Held,  that  this  was  a  valid  lease  under 
the  power,  and  binding  on  the  inheritance. 
Mostyn  v.  Lancaster ;  Taylor  v.  Mostyn,  51  Law 
J.  Bep.  Chanc.  696. 

The  said  lease  of  1843  referred  to  a  prior 
lease  of  the  same  mines  granted  by  the  testator 
in  1829,  and  purported  to  grant  such  or  the 
like  liberties,  powers,  authorities,  and  privileges 
thereby  granted,  and  all  other  liberties,  &c., 
necessary  for  working  the  mines,  except  as  in 
the  said  lease  of  1829  was  excepted.  The  lease 
of  1829  excepted  certain  minerals  from  the  de- 
mise, and  contained  covenants  by  the  lessees 
not  to  remove  the  pillars  of  the  mines  without 
the  consent  of  the  testator,  his  heirs  or  assigns  : 
—Held,  that  the  lease  of  1843  incorporated  the 
provisions  in  the  lease  of  1829  against  the  re- 
moval of  the  pillars.    Ibid. 

On  the  26th  of  April,  1850,  the  term  of 
ninety-nine  years  and  mortgage  debt  thereby 
secured  were  transferred  to  S.  &  Co.,  and  by 
the  same  deed  the  tenant  for  life  mortgaged  his 
life  estate  to  S.  &  Co.  to  secure  further  sums, 
and  thereby  made  the  term  of  ninety-nine  years 
redeemable  only  on  payment  of  the  further  sums 
as  well  as  of  the  original  mortgage  debt : — Held, 
that  the  term  of  ninety-nine  years  was  validly 
charged  with  the  further  sums.    Ibid. 

On  the  10th  of  May,  1850,  the  tenant  for  life, 
by  arrangement  with  the  mortgagees,  demised 
the  mines  to  a  trustee  for  the  mortgagees  for 
forty  years,  and  the  lessee  covenanted  not  to 
remove  the  pillars  without  the  consent  of  the 
tenant  for  life,  his  heirs  or  assigns,  or  the  per- 
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son  or  persons  for  the  time  being  entitled  to  the 
premises  : — Held,  that  the  covenant  was  for  the 
protection  of  the  equity  of  redemption,  and  that 
the  mortgagees  had  no  power  to  consent  to  the 
removal  of  the  pillars  by  the  lessee.    Ibid. 

7. — Renewal :  conditions  precedent :  compli- 
ance with  conditions]— A  lease  for  twenty-one 
years,  granted  in  pursuance  of  covenants  for 
renewal,  contained  a  covenant  by  the  lessors 
that  they  would  "  from  time  to  time  before  the 
expiration  of  the  term  thereby  granted,  when- 
ever thereunto  required  by  the  lessees,  and  upon 
receiving  from  them  "  a  fine  of  1,0002.,  grant  to 
the  lessees  a  new  lease,  the  lessees  executing  a 
counterpart,  and  paying  the  expenses  of  the 
lease  and  counterpart,  and  paying  to  the  lessors 
14  on  the  execution  thereof  respectively  "  a  fine 
of  1,0002.;  and  every  such  new  lease  was  to 
contain  a  covenant  for  renewal,  "it  being  the 
intention  of  the  parties  that  the  lease  should  be 
renewable  for  ever  at  the  option  of  the  lessees, 
in  pursuance  of  the  covenant  in  the  lease.1' 
The  lease  also  contained  a  covenant  by  the 
lessees  that  if  they  should  not  "  before  the  ex- 
piration of  the  term  avail  themselves  of  the 
option  of  requiring  a  new  lease,  and  on  the 
execution  of  the  new  lease  pay  the  fine  of 
1,0002,"  then  the  lessees  would,  previous  to  the 
expiration  of  the  term,  perform  certain  works 
upon  the  demised  premises,  so  as  at  the  expira- 
tion of  the  term  to  render  up  a  good  dwelling- 
house  : — Held,  that  the  payment  of  the  fine  and 
the  exeoution  of  the  new  lease  before  the  expira- 
tion of  the  existing  term  were  not  conditions 
precedent  to  the  lessees'  right  to  a  renewal,  but 
that  a  requisition  by  the  lessees  within  the  term 
was  a  condition  precedent,  and  that  a  letter 
from  the  secretary  of  a  company  and  of  trustees 
of  a  guarantee  fund,  such  company  and  trustees 
being  the  persons  interested  in  the  lease,  written 
to  one  of  several  trustees  of  one  moiety  of  the 
freehold,  being  also  tenant  for  life  of  the  other 
moiety,  was  a  sufficient  compliance  with  this 
condition  to  entitle  the  lessees  to  renewal. 
Nicholson  v.  Smith,  52  Law  J.  Rep.  Chanc.  191 ; 
Law  Rep.  22  Ch.  D.  640. 

Lennon  v.  Napper  (2  Sch.  &  Lef.  682)  con- 
sidered, and  not  followed.    Ibid. 

8. — Renewal :  condition  precedent :  perform- 
ance of  covenants] — The  lessee  of  a  house  cove- 
nanted to  pay  the  rent  and  keep  the  premises  in 
repair,  and  to  paint  the  outside  and  inside  at 
certain  fixed  periods ;  and  the  lessor  covenanted 
that  the  lessee  should  be  entitled,  on  giving  six 
months'  notice  before  the  end  of  the  term,  to 
have  a  further  lease  for  twenty -one  years  "  upon 
paying  the  rent  and  performing  and  observing 
the  covenants  "  in  his  lease.  Upon  the  lessee 
applying  for  a  renewal  of  his  lease,  the  lessor 
refused  to  grant  such  renewal,  on  the  ground 
that  the  covenants  had  not  been  fulfilled  either 
at  the  date  of  the  six  months'  notice  or  at  its 
expiration : — Held,  that  the  performance  of  the 
covenants  waB  a  condition  precedent  to  the 
lessee's  privilege  of  having  a  renewed  lease,  and, 
the  requisite  painting  and  repairs  not  having 


been  completed  either  when  the  six  months' 
notice  was  given  or  when  it  expired,  the  lessee 
was  not  entitled  to  a  renewal  of  his  lease. 
Bastin  v.  Bidwell,  Law  Rep.  18  Ch.  D.  238. 

9. — Renewal :  covenant :  perpetual  renewal : 
presumption  of   law] — A  lessor  demised  to  a 
lessee   certain   hereditaments  for  three  lives. 
The  lease  contained  a  covenant  that  the  lessor, 
his  heirs  and  assigns,  upon  the  lessee,  his  heirs 
or  assigns,  "  surrendering  this  present  demise," 
would  at  any  time  thereafter,  at  the  request  of 
the  lessee,  his  heirs  or  assigns,  as  often  as  one  or 
two  life  or  lives  of  and  in  the  hereditaments 
granted  should  "  drop  and  be  determined,  renew, 
fill  up,  and  grant  a  further  term  of  and  in  the 
said  premises,  for  any  other  life  or  two  lives  of 
any  other  person  or  persons  to  be  nominated 
by  "  the  lessee,  his  heirs  or  assigns,  in  the  place 
of  the  life  or  lives  so  dropping  or  determining : 
the  lessee,  his  heirs  or  assigns,  paying  to  the 
lessor,  his  heirs  or  assigns,  for  every  such  re- 
newal "  for  every  life  or  lives  of  such  person  or 
persons  so  to  be  renewed  as  aforesaid,  the  sum 
of  forty  shillings  only,  and  at  the  same  time 
surrendering  or  delivering  up  this  present  de- 
mise to  be  cancelled": — Held  (reversing  the 
decision  of  the  Court  of  Appeal,  53  Law  J.  Rep. 
Q.6.  226),  that  this  was  not  a  covenant  for  per- 
petual renewal,  but  for  renewals  for  three  fresh 
lives  only,  with  an  option  as  to  the  times  and 
mode  of  taking  such  renewals,  the  lessee  being 
at  liberty— first,  to  take  three  renewals  of  one 
life  each  on  the  dropping  of  each  successive 
original  life ;  or,  secondly,  to  take  a  renewal  for 
two  lives  on  the  dropping  of  the  second,  and  a 
renewal  for  one  life  on  the  dropping  of  the  third 
original  life ;  or,  thirdly,  to  take  a  renewal  for 
one  life  on  the  dropping  of  the  first,  and  a  re- 
newal for  two  lives  on  the  dropping  of  the  third 
original  life.    Swinburne  v.  Milburn  (H.L.),  54 
Law  J.  Rep.  Q.B.  6 ;  Law  Rep.  9  App.  Cas.  844. 

There  is  no  legal  presumption  against  a  right 
of  perpetual  renewal,  but  the  burden  of  proof  is 
on  any  one  claiming  such  a  right,  which  will 
not  be  inferred  from  equivocal  expressions  fairly 
capable  of  another  construction.    Ibid. 

Construction  :  general  words :  allotment  granted 
in  respect  of  extinguished  common  rights 
held  not  to  pass  by  general  words  in  lease. 
See  Inclosurb. 

Construction :  reference  to  prior  lease :  excep- 
tion :  incorporation  of  covenants  by  incor- 
poration of  exoeption.    See  Power,  25. 

Covenant :  construction  and  effect  of.  See 
Covenant. 

Farming  lease :  hay,  straw,  crops,  Ac :  56 
Geo.  3.  0.  50,  s.  11 :  right  of  trustee  in  liquida- 
tion: disclaimer  of  lease.  See  supra,  De- 
termination of  Tenancy,  2. 

Fixtures:  right  to.  See  Bill  of  Sale,  41; 
Mine,  7 ;  Mortgage — Attornment,  2 ;  Fix- 
tures. 

Licence  to  occupy  land:  equities  of  occupier. 
See  Colonial  Law— New  Zealand,  2. 


Landlord  and  tenant. 


m 


Option  to  purchase :  invalid  lease  in  execution 
of  power:  option  in  lease  held  ineffectual. 
See  Power,  24. 

Power  to  grant  leases:  execution  of.  See 
Power,  23-25* 

Proviso  for  re-entry:  alternative  remedy:  con- 
struction of  lease.    See  infra,  Re-entry,  1. 

Purchase  of  reversion :  rights  of  mortgagee  of 
lease.    See  Mortgage— Priority,  4. 

Renewal:  constructive  trust:  purchase  of  re- 
version of  ecclesiastical  lease  by  assign  of 
tenant  for  life.    See  Tenant  for  Life,  14. 

Reservation  of  minerals.    See  Mine,  4. 

Restrictive  covenant :  vendor  and  purchaser : 
existence  of  covenant  an  objection  to  title. 
See  Vendor  and  Purchaser,  43. 

Restrictive  covenant :  covenant  not  to  use 
premises  as  beershop.    See  Covenant,  17. 

Lodger. 

1. — Distress  :  declaration :  renewal  of  de- 
claration upon  second  distress] — A  landlord 
having  seized  the  goods  of  the  plaintiff,  who 
was  a  lodger  under  his  immediate  tenant, 
for  rent  due  from  the  immediate  tenant,  the 
lodger  served  him  with  a  declaration  under  the 
Lodgers'  Goods  Protection  Act,  stating  that  the 
goods  were  hers  and  that  she  owed  no  rent  to 
the  immediate  tenant.  The  landlord  withdrew 
the  distress,  making  an  arrangement  with  his 
tenant  by  which  the  tenant  paid  part  of  the 
rent  due,  and  promised  to  pay  the  remainder  by 
weekly  instalments.  The  tenant  did  not  pay 
the  instalments  or  the  weekly  rent  accruing  due, 
and  the  landlord  shortly  after  distrained  the 
same  goods  for  the  whole  sum  then  due  to  him 
from  his  tenant.  The  lodger  did  not  give  a 
fresh  declaration  under  the  Act,  and  her  furni- 
ture was  sold.  In  an  action  by  her  for  trespass 
to  her  goods, — Held,  affirming  the  judgment  of 
the  Queen's  Bench  Division  (52  Law  J.  Rep. 
Q.B.  734;  Law  Rep.  11  Q.B.  D.  421),  that  the 
plaintiff  could  not  recover ;  that  the  declaration 
given  on  the  occasion  of  the  first  distress  did 
not  protect  her  goods  against  the  second  dis- 
tress by  the  landlord ;  and  that  the  second  dis- 
tress was  not  illegal  at  common  law,  because 
there  had  not  been  any  voluntary  abandonment 
by  the  landlord  of  the  first  distress.  Thivaites 
v.  Wilding  (App.),  53  Law  J.  Rep.  Q.B.  1 ;  Law 
Rep.  12  Q.B.  D.  4. 

2. — Distress :  illegal  sale  by  landlord : 
declaration  by  lodger] — The  plaintiff  was  a 
lodger  to  a  tenant  upon  whose  premises  a  dis- 
tress had  been  levied  by  the  defendant,  the 
superior  landlord.  The  distress  was  on  the 
17th  of  October,  and  among  the  goods  seized 
was  certain  property  belonging  to  the  plaintiff. 
The  goods  so  seized  were  sold  on  the  22nd  of 
October — that  is  to  say,  before  the  time  limited 
by  the  provisions  of  2  Will.  &  Mary,  sess.  1.  o.  5, 
had  expired.  On  the  23rd  of  October  the  plaintiff 
served  on  the  defendant  the  declaration  required 
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by  the  Lodgers'  Goods  Protection  Act,  1871, 
section  1,  and  subsequently  brought  an  action 
against  him  for  a  wrongful  sale  of  the  goods : — 
Held,  that  the  plaintiff  was  entitled  to  recover, 
inasmuch  as  the  sale  by  the  defendant  on  the 
22nd  of  October  was  illegal,  and  the  plaintiff 
had  thereby  lost  the  opportunity  which  he  would 
otherwise  have  had  of  protecting  his  goods 
under  the  provisions  of  34  &  35  Vict.  c.  79. 
Sharp  v.  Fowle,  53  Law  J.  Rep.  QJB.  309  ;  Law 
Rep.  12  Q.B.  D.  885. 

3. — Sleeping  and  residence  on  premises :  occu- 
pation for  business  purposes] — The  appellant 
occupied  the  first  floor  and  basement  of  premises 
at  a  yearly  rent,  carrying  on  the  business  of  a 
publisher  there,  but  sleeping  and  residing  else- 
where. He  had  no  key  of  the  outer  door,  which 
was  under  the  control  of  his  immediate  land- 
lord, who  admitted  him  every  morning ; — Held, 
that  the  appellant  was  not  a  "  lodger  "  within 
the  meaning  of  section  1  of  the  Lodgers1  Goods 
Protection  Act,  1871.  Heawood  v.  Bone,  Law 
Rep.  13  Q.B.  D.  179. 

4. — Under-tenant  or  lodger] — To  constitute  a 
person  a  lodger  so  as  to  entitle  him  to  the  protec- 
tion of  the  Lodgers'  Goods  Protection  Act,  1871, 
against  a  levy  on  his  goods  for  rent  due  from 
his  immediate  landlord  to  the  superior  landlord, 
there  must  be  evidence  of  the  retention  by  the 
immediate  landlord,  by  himself  or  his  servants, 
of  some  such  dominion  and  power  over  the 
house  which  he  sublets  as  the  master  of  a 
house  let  in  lodgings  usually  has  ;  although  it  is 
not  absolutely  necessary  that  the  immediate 
landlord  should  himself  reside  on  the  premises 
so  sublet  by  him:— So  held  by  the  Court  of 
Appeal.  Morton  v.  Palmer  (App.),  51  Law  J. 
Rep.  Q.B.  7. 

5. — The  existence  of  the  relation  of  landlord 
and  lodger  is  a  question  of  fact.  Where  there 
is  such  evidence  of  retention  by  the  landlord  as 
mentioned  in  the  last  case,  the  relation  may 
exist,  although  the  lodger  aots  as  caretaker  and 
has  the  right  of  exclusively  occupying  the 
greater  part  of  the  premises,  and  has  uncon- 
trolled and  separate  power  of  ingress  and 
egress,  and  neither  the  landlord  nor  his  agent 
sleeps  or  resides  in  the  house.  Neds  v.  Stephen- 
son, Law  Rep.  9  QJB.  D.  245. 

Notice  to  quit. 

1. — Delivery  of  notice] — A  lease  of  premises 
for  twenty-one  years  contained  a  proviso  that  it 
should  be  lawful  for  the  landlord  or  his  assigns 
to  put  an  end  to  the  demise  at  the  end  of  the 
first  fourteen  years  by  delivering  to  the  tenant 
or  his  assigns  six  calendar  months  previous 
notice  in  writing  of  his  intention  to  do  so.  In 
an  action  by  the  assignee  of  the  reversion  to 
recover  possession  of  the  premises  on  the  ground 
that  the  demise  had  been  duly  determined  by 
notice  under  the  proviso,  it  appeared  that  the 
lessee  had  disappeared  some  years  previously, 
after  having  mortgaged  the  premises  by  way  of 
underlease,  that  his  address  could  not  be  found, 
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and  that  written  notice  to  determine  the  tenancy 
directed  to  him  had  been  sent  to  his  last  known 
address,  and  had  also  been  delivered  to  the 
mortgagee  and  to  the  occupier  of  the  premises : 
— Held,  affirming  the  decision  of  the  Queen's 
Bench  Division  (Law  Rep.  14  Q.B.  D.  475),  that 
the  action  could  not  be  maintained,  as  there  had 
been  no  service  of  the  notice  on  the  lessee,  and 
as  he  had  not  assigned  the  premises  no  other 
service  would  satisfy  the  terms  of  the  proviso. 
Hogg  v.  Brooks  (App.),  Law  Bep.  15  QJB.  D.  256. 
2. — Disclaimer:  ejectment] — A  denial  by  a 
tenant  of  his  landlord's  right  to  "raise  the 
rent,"  coupled  with  an  offer  to  pay  the  "cus- 
tomary rent,"  was  held  a  repudiation  of  the 
landlord's  title,  and  to  dispense  with  the  neces- 
sity of  giving  notice  to  quit  before  bringing 
ejectment.  Vivian  v.  Moat ;  Vivian  v.  Walker, 
50  Law  J.  Bep.  Chanc.  331 ;  Law  Bep.  16  Ch. 
D.  730. 

Re-entry. 

1.— Breach  of  covenant :  reddendum  clause: 
alternative  remedy]— A  lease  granted  by  the 
plaintiffs  for  a  term  of  years  contained  a 
covenant,  on  the  part  of  the  lessees  and  their 
assigns,  not  to  carry  on  upon  the  premises  de- 
mised any  offensive  trade  or  occupation,  nor  to 
do  or  suffer  to  be  done  anything  which  might  be 
or  grow  to  the  damage  or  annoyance  of  the 
lessors.  The  reddendum  clause  of  the  deed  in 
question  contained  a  provision  that,  in  addition 
to  the  rent  reserved,  a  further  rent  should 
become  payable  if  any  offensive  trade  or  occu- 
pation were  carried  on,  or  things  were  done 
which  were  covenanted  not  to  be  done  upon  the 
premises.  There  was  also  a  proviso  for  re-entry 
in  the  lease  for  non-payment  of  the  rent  re- 
served, or  of  the  further  rent,  in  case  the  same 
should  become  payable  and  were  in  arrear,  or  if 
and  whenever  there  should  be  any  breach  of 
oovenant  on  the  part  of  the  lessees  or  their 
assigns.  In  an  action  brought  against  the  de- 
fendants, as  assignees  of  the  lease,  to  recover 
possession  of  the  premises  for  a  breach  of  the 
above  covenant, — Held,  that  the  lessors  were 
entitled  to  re-enter  for  the  breach  of  covenant 
complained  of,  they  having  the  right,  under  the 
terms  of  the  lease,  either  to  demand  the  in- 
creased rent  or  to  treat  the  act  complained  of  as 
a  forfeiture.  Weston  v.  The  Managers  of  the 
Metropolitan  Asylum  District  (App.),  51  Law  J. 
Bep.  Q.B.  399  ;  Law  Bep.  9  QJB.  D.  404. 

2. — Breach  of  covenant  to  insure :  relief 
against  forfeiture:  jurisdiction] — The  14th 
section  of  the  Conveyancing  and  Law  of  Pro- 
perty Act,  1881,  is  retrospective  in  its  operation 
both  as  to  the  rights  of  parties  under  existing 
leases  and  as  to  breaches  committed  before  the 
Act  came  into  operation,  and  also  applies  to  pro- 
ceedings pending  when  the  Act  came  into  opera- 
tion where  the  landlord  has  not  re-entered. 
Quilter  v.  Mapleson  (App.),  52  Law  J.  Bep.  Q.B. 
44 ;  Law  Bep.  9  Q.B.  D.  672. 

Agricultural  Holdings  Act :  year's  notice  when 
necessary.    See  infra,  Yearly  Tenant,  2. 


Bent. 

1.— Agreement  for  use  of  room  and  power : 
destruction  by  fire :  liability  for  rent  due  sub- 
sequently}—The  plaintiffs,  by  an  agreement  in 
writing,  let  to  the  defendants  "  all  the  room  and 
power"  in  a  certain  mill,  together  with  the 
warehouse  room  in  connection  therewith,  in 
consideration  of  which  the  defendants  agreed 
to  pay  500Z.,  subsequently  increased  by  parol 
agreement  to  700Z.,  per  annum,  by  quarterly 
instalments  after  the  first  year :— Held,  that  the 
agreement  amounted  to  a  demise  of  a  tenement ; 
that  the  consideration  to  be  paid  by  the  defen- 
dants was  rent  issuing  out  of  the  land;  and 
that  the  defendants  were  liable  in  respect  of 
three  quarters'  rent  which  had  become  due  after 
the  mill  had  been  destroyed  by  fire.  Marshall 
v.  Schofield  &  Co*  (App.),  52  Law  J.  Bep. 
Q.B.  58. 

Selby  v.  Greaves  (37  Law  J.  Bep.  C.P.  251) 
followed.    Ibid. 

2. — Apportionment:  assignment  of  reversion 
of  part]  —The  lessor  of  lands  demised  by  deed 
(before  the  commencement  of  the  Conveyancing 
and  Law  of  Property  Act,  1881),  at  a  rent 
covenanted  to  be  paid,  assigned  the  reversion 
in  a  part  of  the  lands.  The  lessee  (who  had 
previously  to  that  assignment  assigned  the 
term)  was  sued  by  the  lessor  for  subsequent  rent 
in  respect  of  that  part  of  the  lands  of  which  the 
reversion  remained  in  him,  the  sum  claimed 
being  a  fair  proportion  of  the  rent : — Held,  by 
Pollock,  B.,  that  the  action  for  such  sum  was 
maintainable.  The  Mayor,  &>c,  of  Swansea  v. 
Thomas,  52  Law  J.  Bep.  QJB.  340 ;  Law  Bep. 
10  Q.B.  D.  48. 

Bankruptcy  of  tenant :  set-off  by  landlord  in 
respect  of  rent  due.  See  Baxkbuptoy — Mutual 
Dealings,  1. 

Bepair. 

Agreement  to  deliver  up  furnished  house.  See 
No.  6  supra. 

Surrender. 

Validity  of,  as  affecting  assignee  of  growing 
crops  under  bill  of  sale.  See  Bill  of  Sale, 
20. 

Underlease. 

Underlessee  how  affected  by  disclaimer  by  trustee 
in  bankruptcy  of  lessor.  See  Bankbuptcy — 
Disclaimer,  8. 

Yearly  Tenant. 

1. — Assignment :  action  by  assignee  of  rever- 
sion against  original  tenant :  privity :  4  Anne, 
c.  16,  8.  9] — S.  by  parol  demised  a  tenement  to 
M.  from  year  to  year  at  a  rent.  M.  by  deed 
assigned  all  his  estate,  interest,  and  term  in  the 
tenement  to  a  third  party,  but  S.  refused  to 
accept  the  third  party  as  his  tenant.  After- 
wards S.  assigned  his  reversion  to  the  plaintiffs, 
who  never  accepted  the  third  party  as  their 
tenant,  and  brought  an  action  against  M.  for 
rent  in  arrear :— Held,  that  as,  after  the  as- 
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signment  by  M.  of  his  yearly  tenancy,  no  parti- 
cular estate  remained  in  him  on  which  any  re- 
version or  remainder  was  expectant  or  depending, 
the  statute  4  Anne,  o.  16,  s.  9,  did  not  apply ; 
that  there  was  no  privity  of  estate  or  of  contract 
between  the  plaintiffs  and  M.,  and  therefore  the 
action  could  not  be  maintained.  Allcock  v. 
Moorhouse  (App.),  Law  Rep.  9  Q.B.  D.  366. 

2. — Notice  to  quit:  agricultural  holdings 
act] — A  yearly  tenancy  where  the  parties  have 
expressly  agreed  for  a  six  months'  notice  to  quit 
is  not  within  the  Agricultural  Holdings  Act, 
1883,  s.  33,  which  enacts  that,  "  where  a  half- 
year's  notice  expiring  with  a  year  of  tenancy  is 
by  law  necessary  and  sufficient  for  determination 
of  a  tenancy  from  year  to  year,  a  year's  notice 
so  expiring  shall  by  virtue  of  this  Act  be  neces- 
sary and  sufficient  for  the  same."  Barlow  v. 
Teal  (App.),  54  Law  J.  Rep.  Q.B.  564 ;  Law  Rep. 
15  Q.B.  D.  501. 

Decision  of  Divisional  Court  (54  Law  J.  Rep. 
QJB.  400;  Law  Rep.  15  Q.B.  D.  403)  affirmed. 
Ibid. 

Attornment  clause  in  mortgage  held  to  give  rise 
to  yearly  tenancy.  See  Mortgage— Attorn- 
ment, 6. 


LANDS  CLAUSES  ACT. 
Arbitration. 
Compensation. 
Compulsory  Powers. 

Easement 

Entry  on  lands  under  section  85. 

Minerals. 

Notice  to  treat. 

Underpinning  wall. 

Conveyance. 

Costs. 

Purchase-money. 

Application  and  investment. 
Interest. 

Payment  out  of  Court. 
Superfluous  Land. 


Arbitration. 

[Lands  Clauses  (Umpire)  Act,  1883.  Amendment 
of  s.  28  of  8  Vict.  c.  18,  extending  the  power 
of  appointment  of  umpire  by  Board  of  Trade. 
46  &  47  Vict.  c.  15.] 

1. — Arbitrator :  appointment  of  umpire :  pro- 
ceeding ex  parte] — The  appointment  of  an  um- 
pire under  section  27  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  is  not  a  condition  precedent 
to  an  ex  parte  proceeding  under  section  30  by 
one  of  the  arbitrators,  in  a  case  where  before  an 
umpire  has  been  appointed  the  other  arbitrator 
has  refused  to  act.  Shepherd  v.  The  Mayor 
and  Corporation  of  Norwich,  54  Law  J.  Rep. 
Chanc.  1050 ;  Law  Rep.  30  Ch.  D.  553. 


2.—  Award:  umpire]  —  The  three  months 
allowed  by  the  23rd  section  of  the  Lands  Clauses 
Consolidation  Act,  1845,  for  an  umpire  to  make 
his  award,  is  to  be  calculated  from  the  date  of 
his  appointment  and  not  from  the  time  when 
the  awarding  power  of  the  arbitrators  came  to 
an  end.  In  the  matter  of  an  Arbitration  between 
R.  W.  Pullen  and  the  Corporation  of  Liverpool, 
51  Law  J.  Rep.  Q.B.  285. 

Costs  of.    See  Nos.  22,  23  infra. 

Compensation. 

3. — House  "  injuriously  affected  " ;  public- 
house] —  A  railway  company  having  in  the 
exercise  of  the  powers  of  their  Act  incorporating 
the  Lands  Clauses  Act,  1845,  stopped  up  a  street 
in  which  was  a  house  used  as  a  hotel,  the  ques- 
tion of  compensation  was  submitted  to  arbitra- 
tion. The  arbitrator  found  that  the  house, 
apart  from  its  special  value  as  a  hotel  and 
public-house,  had  been  injuriously  affected  by 
the  works  of  the  company,  and  he  assessed  the 
compensation  at  the  sum  of  6502.  He  further 
stated  by  way  of  Special  Case  that  the  value  of 
the  house  for  using,  selling,  and  letting  as  a 
hotel  and  public-house  had  been  diminished  to 
the  extent  of  9002.,  and  that  if  this  depreciation 
in  its  special  value  was  taken  into  account  the 
sum  to  be  awarded  as  compensation  should  be 
assessed  at  1,5502.  instead  of  6502. : — Held,  that 
the  owner  was  entitled  to  compensation  under 
the  Lands  Clauses  Act,  1845,  for  the  deprecia- 
tion in  the  special  value  of  the  premises  as  a 
hotel  and  public-house,  and  that  he  was  there- 
fore entitled  to  the  larger  sum.  In  re  An 
Arbitration  between  Wadham  and  the  North- 
Eastern  Railway  Company,  54  Law  J.  Rep.  QJ5. 
343 ;  Law  Rep.  14  Q.B.  D.  747. 

4. — Personal  compensation:  mortgagor  and 
mortgagee]— C.  was  the  occupier  of  a  house 
under  a  lease,  and  carried  on  the  business  of  a 
tailor  there.  In  September,  1880,  the  Metro- 
politan Board  of  Works  gave  him  notice  to  treat 
for  the  purchase  of  his  interest  in  the  premises. 
C.  sent  a  claim  for  6552.  for  the  value  of  the 
lease,  damage  to  trade,  costs  of  removal  and 
fixtures.  In  March,  1881,  the  Board,  by  their 
solicitor,  wrote  offering  C.  4002.  in  full  discharge 
of  all  the  items  of  his  claim.  C.'s  solicitor 
wrote  in  reply  that  he  would  be  willing  to  advise 
his  client  to  accept  4002.,  provided  that  the 
leasehold  interest  was  assessed  at  1502.,  as  they 
might  have  some  difficulty  in  giving  a  proper 
assignment,  and  the  money  might  have  to  be 
paid  into  Court;  and  continued,  "I,  however, 
don't  want'  to  prejudice  my  client's  personal 
compensation ;  and  as  it  may  never  reaoh  him, 
I  am  inclined  not  to  insist  on  what  I  should 
think  was  the  full  value."  The  Board  at  first 
replied  that  they  could  not  agree  to  this;  but 
after  receiving  a  letter  from  C.'s  solicitor  urging 
them  to  lodge  the  warrant,  and  stating  that  the 
claim  for  the  leasehold  interest  was  on  behalf  of 
C.  and  his  mortgagee,  they  wrote  to  C.'s  solicitor 
that  if  C.  would  accept  4002.  in  settlement,  they 
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would  consent  to  apportion  160J.  to  the  lease- 
hold, and  2502.  to  the  trade  damage  and  other 
items  of  claim.  G.  agreed  to  these  terms.  G. 
had  mortgaged  his  lease,  the  mortgagee  had  dis- 
appeared, and  G.  was  unable  to  produce  the 
lease  or  to  make  out  a  title.  The  Board  de- 
clined to  pay  him  any  part  of  the  400Z.  G. 
brought  this  action  for  specific  performance. 
After  the  action  was  brought  the  Board  paid  the 
whole  sum  into  Court.  It  was  contended  on 
behalf  of  the  Board  that  the  2501.  was  intended 
to  cover  compensation  in  respect  of  the  good- 
will of  the  business,  in  which  the  mortgagee 
would  have  an  interest.  Bacon,  V.C.,  held  that 
the  Board  had  accepted  the  title,  and  that  the 
2501.  was  assessed  for  personal  compensation, 
and  made  an  order  for  the  payment  of  that  sum 
to  G.  The  Board  appealed  from  this  decision. 
Their  Lordships  held  that  the  Board  had  not 
accepted  the  title ;  but  upon  the  correspondence, 
and  having  regard  to  the  23rd  section  of  the 
Metropolitan  Street  Improvement  Act,  1877, 
there  was  an  express  agreement  that  2502. 
should  be  paid  to  C.  personally  as  occupier. 
Cooper  v.  The  Metropolitan  Board  of  Works 
(App.),  53  Law  J.  Bep.  Chano.  109 ;  Law  Bep. 
25  Ch.  D.  472. 

Per  Cotton,  L.  J.— The  goodwill  which  attaches 
to  a  house  from  its  being  well  known  or  situated 
in  a  good  thoroughfare  adds  to  the  value  of  the 
house  and  would  pass  to  the  mortgagee  under  a 
mortgage  of  the  house ;  but  the  goodwill  which 
attaches  to  the  personal  reputation  of  the  owner 
of  the  house  would  not  pass  to  the  mortgagee. 
Ibid. 

Order  of  Bacon,  V.C.,  varied.    Ibid. 

6. — "  Settlement  by  two  justices  " :  "  order  "  : 
"  damages  directed  to  be  paid  " :  Jems' s  act] — 
The  "  settlement  "  of  compensation  by  two  Jus- 
tices for  lands  taken  or  injuriously  affected 
under  section  22  of  the  Lands  Clauses  Act,  ■ 
1845,  is  not  an  "order"  within  Jervis's  Act, 
and  the  complaint  need  not  be  made  within  six 
months  of  the  matter  arising;  neither  is  it  a 
decision  by  which  "  damages  are  directed  to  be 
paid  "  enforceable  by  distress  within  section  140 
of  the  Bailways  Clauses  Act,  1845.  Reg.  v. 
Edwards  (Justice)  and  the  Eastern  and  Midland 
Railway  Company  (App.),  53  Law  J.  Bep.  M.C. 
149  ;  Law  Bep.  13  QJB.  D.  586. 

In  re  Edmundson ;  The  Queen  v.  The  Leeds 
and  Bradford  Railway  Company  (17  Q.B.  Bep. 
67  ;  21  Law  J.  Bep.  M.C.  193)  overruled.    Ibid. 

6. — Sewage  farm:  depreciation  of  land  not 
taken]—  Part  of  a  building  estate  was  taken 
under  a  special  Act  incorporating  the  Lands 
Clauses  Consolidation  Act,  1845,  for  the  purpose 
of  a  sewage  farm.  The  remainder  of  the  estate 
was  thereby  seriously  depreciated  in  market 
value.  In  assessing  compensation  to  the  owner 
of  the  estate  a  jury  awarded  him,  together  with 
a  sum  for  the  value  of  the  land  taken,  a  sum 
corresponding  to  that  depreciation : — Held,  that 
there  was  no  excess  of  jurisdiction  in  their  so 
doing.  Reg.  v.  Essex,  54  Law  J.  Bep.  Q.B.  459 ; 
Law  Bep.  14  Q.B.  D.  753, 


7. — Sewer :  right  of  access  to] — The  plaintiffs, 
in  1843,  under  the  authority  of  a  local  Act,  con- 
structed a  sewer  on  land,  part  of  which  had 
been  bought  by  the  defendants,  a  railway  com- 
pany, but  had  not  then  been  used  for  their 
works.  Part  of  the  remainder  was  bought  by 
the  defendants  after  the  construction  of  the 
sewer,  but  no  part  of  the  land  was  the  plaintiffs', 
or  had  ever  been  granted  to  them.  The  local 
Act  not  only  authorised  the  plaintiffs  to  make 
the  sewer,  but  vested  it  in  them,  with  the  duty 
to  repair  it,  without,  however,  giving  them  any 
express  right  of  access  thereto.  In  1863  the 
defendants,  in  exercise  of  the  powers  conferred 
on  them  by  their  special  Act,  with  which  was 
incorporated  the  Bailways  Clauses  Consolida- 
tion Act,  1845,  constructed  an  embankment  over 
the  sewer  which,  though  it  made  it  less  easy, 
did  not  prevent  the  plaintiffs  getting  access  to 
the  sewer  in  order  to  repair  it.  The  plaintiffs 
being  obliged  afterwards  to  repair,  and  having 
incurred  extra  expense  in  doing  so  in  conse- 
quence of  such  embankment,  claimed  compen- 
sation from  the  defendants  under  section  68  of 
the  Lands  Clauses  Consolidation  Act,  1845,  and 
section  6  of  the  Bailways  Clauses  Consolidation 
Act,  1845,  for  injuriously  affecting  the  plaintiffs1 
interest  in  the  sewer : — Held,  by  the  Queen's 
Bench  Division,  that  the  plaintiffs  had  no 
interest  in  land  within  the  meaning  of  the 
Lands  Clauses  Consolidation  Act,  1845,  section 
68,  and  therefore  could  not  maintain  the  claim 
to  compensation.  Held,  by  the  Court  of  Appeal, 
that  as  a  right  of  access  to  the  sewer  had  not 
been  expressly  given  by  the  local  Act,  but  had  to 
be  implied,  the  right  of  access  which  ought  to 
be  implied  was  not  any  particular  mode  of 
access,  but  such  only  as  was  reasonably  neces- 
sary for  enabling  the  repair  of  the  sewer  to  be 
done,  and  as  that  had  not  been  prevented  by  the 
defendants'  embankment,  but  only  rendered  less 
easy  and  convenient,  the  plaintiffs  had  no  right 
to  compensation.  The  Mayor  of  Birkenhead  v. 
The  London  and  North-Westem  Railway  Com- 
pany (App.),  55  Law  J.  Bep.  Q.B.  48 ;  Law  Bep. 
15  Q.B.  D.  572. 

Application  to  quash  inquisition:  time  for 
making.    See  Certiorari,  2. 

Injuriously  affecting  lands:  Scotch  law:  the 
English  cases  considered.  See  Scotch  Law — 
Railway  Company,  2. 

Compulsory  Powers. 

Easement, 

8. — Damage  to  stiff  ace] — A  railway  company 
were  empowered  to  take  a  right  to  tunnel,  unless 
it  should  be  determined  by  the  jury  or  arbitrators 
that  the  right  could  not  be  acquired  without 
damage  to  the  surface  lands: — Held,  that  the 
company  could  take  possession  of  the  easement, 
under  section  85  of  the  Lands  Clauses  Consoli- 
dation Act,  1845,  on  payment  of  the  value  of 
the  easement  into  Court,  without  its  having 
been  previously  determined  that  the   surface 
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would  not  be  damaged.  Hill  v.  The  Midland 
Railway  Company,  61  Law  J.  Rep.  Chano.  774 ; 
Law  Bep.  21  Ch.  D.  143. 

9. — Statutory  easement  or  privilege:  lands 
and  hereditaments :  special  act] — The  Swindon 
Company,  formed  with  a  certain  capital,  were, 
by  weir  special  Act  (which  incorporated  the 

E revisions  of  the  Lands  Clauses  Act,  1845),  pro- 
ihited  from  taking,  entering  upon,  or  using 
any  of  the  lands  of  the  Great  Western  Com- 
pany, farther  than  was  necessary  for  the  con- 
struction of  the  railway  authorised  by  the  Act. 
And  with  respect  to  any  lands  of  the  Great 
Western  Company  which  the  Swindon  Company 
were  authorised  to  use,  enter  upon,  or  interfere 
with,  it  was  provided  that  the  Swindon  Company 
should  not  purchase  or  take  the  same,  but  the 
Swindon  Company  might  take,  and  the  Great 
Western  Company  should  sell  or  grant,  an  ease- 
ment or  right  of  using  the  same  in  perpetuity 
for  the  purposes  for  which  but  for  that  enact- 
ment the  Swindon  Company  might  purchase 
and  take  the  same — those  purposes  being  the 
erection  of  a  bridge  over,  and  making  a  tunnel 
under,  the  railway  of  the  Great  Western  Com- 
pany. The  Swindon  Company  desiring  to  build 
a  bridge  over  the  line  of  the  Great  Western  Com- 
pany, whioh  they  were  empowered  to  do,  gave 
notice  to  the  Great  Western  Company  to  treat 
for  the  purchase  of  the  easement  or  right  of 
using  in  perpetuity  certain  lands  mentioned  in 
the  notice,  and  offered  to  pay  a  certain  sum. 
The  Great  Western  Company  not  sending  in 
any  claim,  the  Swindon  Company  proceeded 
under  sections  84  and  85  of  the  Lands  Clauses 
Act,  1845,  and  deposited  the  offered  sum  in 
Court  and  executed  a  bond.  The  Great  Western 
Company  brought  this  action  to  restrain  the 
Swindon  Company  from  entering  or  continuing 
upon  the  lands  mentioned  in  the  notice,  and 
putting  in  force  any  of  their  powers  relating  to 
the  compulsory  taking  of  land,  or  any  easement 
therein,  until  the  capital  (whioh  had  not  been 
all  subscribed)  should  have  been  duly  subscribed 
in  accordance  with  section  16  of  the  Lands 
Clauses  Act,  1845 :— Held  (by  Chitty,  J.),  that, 
although  as  a  general  rule  the  promoters  of  a 
railway  were  not  authorised  to  take  an  easement 
to  be  created  de  novo,  and  that  therefore  a  new 
easement  would  not  be  included  in  the  word 
44  lands  "  in  the  16th  section,  yet,  as  the  Swindon 
Company  were  expressly  authorised  by  their 
special  Act  to  acquire  the  statutory  easement  or 
right  of  using  in  perpetuity  the  lands  of  the 
Great  Western  Company,  the  16th  section  ap- 
plied, and  he  therefore  granted  an  injunction. 
On  appeal,  held  by  Jessel,  M.R.,  and  Bowen,  L. J. 
(dissentiente  Cotton,  L.J.),  that  the  right  to  ac- 
quire such  a  privilege  was  not  a  compulsory 
taking  of  lands  within  the  meaning  of  the  16th 
section;  that  a  statutory  privilege  or  right  of 
running  trains  over  or  under  the  line  of  another 
company  was  not  land,  and  did  not  come  within 
the  definition  of  lands  by  the  3rd  section  of  the 
Lands  Clauses  Act ;  and  the  fact  that  the  special 
Act,  with  which  the  Lands  Clauses  Act  was  in- 


corporated, authorised  the  taking  of  a  right  over 
land — whioh  right  was  not  land — did  not  give  a 
larger  signification  to  the  word  "land"  than 
that  whioh  it  has  in  the  Lands  Clauses  Act. 
The  injunction  was  therefore  dissolved.  The 
Great  Western  Railway  Company  v.  The  Swindon 
and  Cheltenham  Extension  Railway  Company 
(App.),  52  Law  J.  Bep.  Chanc.  306 ;  Law  Bep. 
22  Ch.  D.  671. 

Per  Cotton,  L.J. — The  special  Act  empowering 
the  promoters  to  take  an  incorporeal  right  as 
regards  the  land,  in  construing  section  16  the 
word  "land,"  as  including  hereditaments,  ought 
to  be  taken  to  include  the  incorporeal  right  as 
an  hereditament.    Ibid. 

On  appeal  to  the  House  of  Lords,  held,  by  the 
House  (Lord  Bramwell  and  Lord  FitzGerald; 
dissentiente  Lord  Watson),  that  section  16  of 
the  Lards  Clauses  Act,  1845,  did  not  apply,  and 
that  the  injunction  must  be  refused.  The  Great 
Western  Railway  Company  v.  The  Swindon  and 
Cheltenham  Extension  Railway  Company  (HX.), 
53  Law  J.  Bep.  Chanc.  1075 ;  Law  Bep.  9  App. 
Cas.  787. 

Per  Lord  Bramwell  and  Lord  Watson. — The 
right  or  easement  in  question  was  "  lands " 
within  section  3  of  the  Lands  Clauses  Act. 
Ibid. 

Per  Lord  Bramwell, — The  restriction  imposed 
by  section  16  does  not  apply  to  entries  under 
sections  84  and  85.  The  respondents1  notice, 
therefore,  was  a  good  notice  under  section  85. 
Ibid. 

Per  Lord  Watson,— Section  16  applies  in- 
directly, though  not  directly,  to  an  entry  under 
section  85 ;  for  an  entry  cannot  be  made  under 
section  85  until  notice  has  been  given  under 
section  18,  and  such  notioe  cannot  be  given 
until  the  capital  has  been  subscribed.    Ibid. 

Per  Lord  FitzGerald,— The  right  or  easement 
was  not  "lands  "  within  section  3  of  the  Lands 
Clauses  Act,  and  therefore  that  Act  did  not 
apply.    Ibid. 

Entry  on  lands  under  section  85. 

10. — Expiration  of  powers] — A  railway  com- 
pany who  have  given  to  a  landowner  a  notice  to 
treat  within  the  period  limited  for  compulsory 
purchase  may  enter,  under  section  85  of  the 
Lands  Clauses  Consolidation  Act,  1845,  upon 
the  land  comprised  in  the  notice  at  any  time 
before  the  expiration  of  their  powers  of  com- 
pleting the  line.  The  Tiverton  and  North  Devon 
Railway  Company  v.  Loosemore  (H.L.),  53  Law 
J.  Bep.  Chanc.  812 ;  Law  Bep.  9  App.  Cas.  480. 

Decision  of  the  Court  of  Appeal  (51  Law  J. 
Bep.  Chanc.  570 ;  Law  Bep.  22  Ch.  D.  25)  re- 
versed, and  previous  decision  of  Fry,  J.  (51  Law 
J.  Bep.  Chano.  570)  restored. 

11t — «  Taking  "  lands :  abandonment  of  line : 
agreement  for  compensation :  costs] — Lands  en- 
tered upon  and  used  by  a  company  under  the 
powers  of  the  85th  section  of  the  Lands  Clauses 
Consolidation  Act,  1845,  after  notice  to  treat, 
are  lands  "taken  or  purchased"  within  the 
80th  seotion  of  that  Act,  and  the  Court  has 
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jurisdiction  to  deal  with  the  costs  occasioned  by 
the  entry  on  and  user  of  the  lands  by  the  com- 
pany under  the  former  section.  Charlton  v. 
Rolleston.  In  re  The  Swindon,  Marlborough,  and 
Andover  Railway  Act,  1873  (App.),  54  Law  J. 
Rep.  Chanc.  233 ;  Law  Rep.  28  Ch.  D.  237. 

A  railway  company  under  an  Act  of  Parlia- 
ment abandoned  a  portion  of  their  line,  which 
included  lands  they  had  entered  upon  under  the 
85th  section,  and  entered  into  an  agreement 
with  the  owners  of  such  lands  with  regard  to 
the  compensation  to  be  paid  to  them  and  the 
costs.  The  Court  directed  the  company  to  pay 
the  costs  of  the  preparation  of  this  agreement 
and  of  ascertaining  the  amount  of  compensation 
payable  under  it.    Ibid. 

Appeal  dismissed.    Ibid. 

Easement:  right  to  take  possession  of.     See 
No.  8  supra. 

Minerals. 

12.— A  railway  company  having  power  under 
its  special  Act  to  purchase  lands,  has,  in  common 
with  all  companies  to  which  section  6  of  the 
Lands  Clauses  Act  refers,  a  power  to  purchase 
compulsorily  the  minerals  under  the  lands.  The 
77th  and  following  sections  of  the  Bail  waysClauses 
Act  do  not  deprive  a  railway  company  of  that 
power,  but  in  the  interest  and  for  the  benefit  of 
the  company  exempt  it  from  the  obligation  of 
purchasing  with  the  surface  lands  the  subjacent 
mines  and  minerals.  Errington  v.  The  Metro- 
politan District  Railway  Company  (App.),  51 
Law  J.  Rep.  Chanc.  305  ;  Law  Rep.  19  Ch.  D.  559. 

Nor  is  a  railway  precluded  from  subsequently 
purchasing  compulsorily  the  minerals  under 
lands  which  it  has  already  acquired,  if  the 
notice  to  treat  for  the  minerals  be  given  within 
the  time  limited  for  the  exercise  by  the  company 
of  its  compulsory  powers.    Ibid. 

The  bona  fide  opinion  of  the  company's  en- 
gineer or  officer  is  the  only  evidence  required  by 
the  Court  as  to  what  is  necessary  or  required 
for  the  purposes  of  the  undertaking,  and  the 
onus  of  proving  the  want  of  bona  fides  rests  on 
those  who  oppose  the  purchase.    Ibid. 

13.— Clay  is  a  mineral  within  the  meaning  of 
the  Railways  Clauses  Consolidation  Act,  1845, 
s.  77.  Therefore  a  railway  company  was  held 
liable  to  the  owner  of  land  taken  by  them  in 
respect  of  clay  from  such  land  used  for  pud- 
dling bridges,  which  clay  it  was  not  necessary 
to  remove  in  the  construction  of  their  line.— Per 
Fry,  J.  Loosemore  v.  The  Tiverton  and  North 
Devon  Railway  Company,  51  Law  J.  Rep.  Chanc. 
570  (affirmed  on  appeal  by  the  House  of  Lords, 
see  No.  10  supra). 

Notice  to  treat. 

14. — Acceptance  by  company's  solicitor :  au- 
thority to  bind  company] — A  railway  company 
served  the  plaintiff  with  notice  to  treat  for  the 
purchase  of  certain  property,  and  the  plaintiff 
served  the  company  with  a  counter-notice  re- 
quiring them  to  take  certain  other  property  as 


well  as  that  comprised  in  the  notice  to  treat. 
The  solicitors  of  the  company  wrote  accepting 
the  counter-notice,  but  the  company  afterwards 
insisted  on  their  right  to  take  only  the  property 
comprised  in  the  notice  to  treat.  It  having 
been  found  as  a  fact  that  the  properties  were 
separate  and  distinct,  and  that  therefore  the 
counter-notice  was  bad,— Held,  that  the  accept- 
ance of  the  bad  counter-notice  by  the  solicitors 
could  not  bind  the  company  to  take  land  which 
they  were  not  otherwise  compellable  to  take. 
Treadwell  v.  The  London  and  South-Western 
Railway  Company,  54  Law  J.  Rep.  Chanc  565. 

15- — Expiration  of  powers :  entry  under  sec- 
tion 86 ;  rights  of  landowner] — Where  a  railway 
company  give  the  usual  notice  to  treat  to  an 
unwilling  landowner,  and  he  takes  no  steps 
whatever  to  ascertain  the  purchase-money  to  be 
paid,  the  company  can  follow  up  their  notice 
and  obtain  a  complete  title  to  the  land  under 
sections  21,  23,  38,  and  39  of  the  Lands  Clauses 
Consolidation  Act,  1845,  provided  they  do  so 
before  the  expiration  of  their  powers  to  com- 
plete the  line.  Loosemore  v.  The  Tiverton  and 
North  Devon  Railway  Company  (App.),  52  Law 
J.  Rep.  Chanc.  260 ;  Law  Rep.  22  Ch.  D.  25. 

For  a  company  to  enter,  under  the  85th  section 
of  the  Lands  Clauses  Consolidation  Act,  on  the 
eve  of  the  expiration  of  all  their  general  powers 
applicable  to  the  land  on  which  they  so  enter, 
not  for  the  purpose  of  making  any  statutory 
works,  but  for  that  of  acquiring  a  possessory 
title  to  the  land  against  the  landowner,  and  then 
making  a  railway  over  it,  not  under  the  Aot,  but 
as  under  an  ordinary  landowner's  title,  is  an 
abuse  of  the  Act  which  oan  confer  no  right  upon 
the  company  after  the  expiration  of  their  powers 
which  they  would  not  otherwise  have  possessed ; 
and  this  rule  applies  whether  the  entry  of  the 
company  is,  in  the  first  instance,  wrongful  or 
not.    Ibid. 

Decision  of  Fry,  J.,  reversed.    Ibid. 

16.— " House "  :  part  of  a  house:  close: 
private  road] — A  house  and  garden  were  sur- 
rounded by  a  wall,  in  which  there  was  a  gate- 
way opening  into  a  paddock  surrounded  by  a 
high  hedge  of  an  ornamental  kind.  From  the 
gateway  the  back  road  to  the  house  passed 
through  the  paddock  to  a  public  road  which  ran 
along  the  far  side  of  the  paddock  fence  : — Held, 
that  the  paddock  was  part  of  the  house  within 
section  92  of  the  Lands  Clauses  Consolidation 
Act,  1845.  Barnes  v.  The  Southsea  Railway 
Company,  Law  Rep.  27  Ch.  D.  536. 

17. — Service] — In  order  to  bind  both  the  pro- 
moters and  the  owner  of  the  lands  intended  to 
be  taken,  and  to  enable  either  party  to  enforce 
any  rights  under  the  Act  against  the  other,  the 
necessary  notices  must  be  served  in  the  man- 
ner prescribed  by  the  Act.  Consequently,  where 
the  true  owner  of  the  lands  was  not  known  to 
the  promoters,  and  they  did  not  shew  that  they 
had  made  diligent  enquiry  for  him,  but  W.  was 
in  occupation  of  a  portion  of  the  lands,  a  notice 
served  on  W.  and  addressed  to  W.  and  "all 
whom  it  may  concern  "  was  held  to  be  insoffi- 
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cient  to  satisfy  seotions  18  and  19  of  the  Act, 
and  not  to  bind  either  the  owner  or  the  pro- 
moters. Shepherd  v.  The  Mayor  and  Corpora- 
tion of  Norwich,  54  Law  J.  Rep.  Chanc.  1050 ; 
Law  Rep.  80  Ch.  D.  553. 

Underpinning  wall. 

18. — Retaining  wall :  indirect  benefit  to  com- 
pany]— A  railway  company,  being  under  an  in- 
junction restraining  them  from  taking  a  part 
of  the  plaintiff's  property  without  taking  the 
whole,  withdrew  their  notice  to  treat,  and 
slightly  altered  the  direction  of  their  line  so  as 
to  just  avoid  the  plaintiff's  property,  leaving  a 
stable  on  the  boundary,  and  availed  themselves 
of  their  statutory  power  to  underpin  or  other- 
wise strengthen  any  house,  cellar,  or  building 
within  100  feet  of  the  railway.  The  company 
excavated  under  the  stable,  and  built  a  con- 
crete wall  for  the  purpose  of  underpinning  the 
stable  extending  four  feet  within  the  plaintiff's 
boundary.  They  afterwards  built  another  con- 
crete wall  nine  inches  thick  on  their  own  land 
adjoining  the  other  wall,  and  forming  part  of  it : 
—Held,  that  as  the  underpinning  of  the  stable 
appeared  from  the  evidence  to  be  necessary  to 
avoid  injury  to  the  building,  the  company  had 
power  under  their  Act  to  exeoute  suoh  under- 
pinning ;  and  that  the  mere  fact  that  the  com- 
pany by  doing  that  which  the  Act  authorised 
them  to  do  saved  themselves  from  doing  some- 
thing else  which  they  would  otherwise  in  some 
form  have  had  to  do,  did  not  make  the  under- 
pinning an  unlawful  act.  Stevens  v.  The  Metro- 
politan District  Railway  Company  (App.),  54 
Law  J.  Rep.  Chanc.  737 ;  Law  Rep.  29  Ch.  D.  60. 

Decision  of  Chitty,  J.,  reversed.    Ibid. 

Accommodation  works:  power  to  take  lands. 
See  Railway  Company,  2. 

Lunatic :  lands  of,  compulsorily  taken  whether 
converted  into  personalty.    See  Lunatic,  22. 

School  Board:  agreement  for  exchange  with 
third  party  prior  to  notice  to  treat.  See  Ele- 
mentaby  Education  Acts,  13. 

"  Taking  "  land :  meaning  of  expression.  See 
Metropolis,  8. 

Unpaid  vendor  not  creditor  entitled  to  present 
winding-up  petition.  See  Company — Winding- 
up,  40. 

Conveyance. 

19. — Trustees  for  parties  absolutely  entitled : 
appointment  of  one  trustee  as  surveyor] — A 
trustee  holding  property  upon  trust  for  a  mar- 
ried woman  entitled  in  fee  for  her  separate  use, 
and  not  restrained  from  anticipation,  cannot  (in 
the  absence  of  a  power  to  sell  for  the  purpose  of 
division)  sell  and  convey  under  the  7th  section 
of  the  Lands  Clauses  Consolidation  Act,  1845, 
without  the  concurrence  of  the  beneficiary. 
Peters  v.  The  Lewes  and  East  Grinstead  Rail- 
way Company [(App.),  50  Law  J.  Rep.  Chanc.  839  ; 
Law  Rep.  18  Ch.  D.  429. 

Quaere,  whether  a  company  can  safely  accept 


a  title  from  such  a  trustee,  in  a  case  where  the 
cestui  que  trust  objects  to  the  sale  and  is  herself 
desirous  to  contract.    Ibid. 

Where  trustees  selling  to  a  railway  company, 
under  section  7  of  the  Lands  Clauses  Act,  ap- 
pointed one  of  themselves,  who  was  an  able 
practical  surveyor,  to  act  as  surveyor  on  their 
i  behalf,  to  make  the  valuation  required  to  be 
made  under  section  9  of  the  Act, — Held  (affirm- 
ing the  decision  of  Hall,  V.C.,  50  Law  J. 
Rep.  Chanc.  173  ;  Law  Rep.  16  Ch.  D.  703),  that 
such  appointment  was  a  fatal  irregularity  which 
invalidated  the  proceedings.    Ibid. 

Trustees  may  sell  for  a  price  which  has  been 
previously  fixed  by  two  surveyors.    Ibid. 

Costs. 

20. — Abortive  enquiry] — An  inquisition  for 
assessing  compensation  under  the  Lands 
Clauses  Act  was  removed  by  certiorari  into  the 
Queen's  Bench  Division,  and  there  quashed,  on 
the  ground  that  the  under-sheriff  had  mis- 
directed the  jury.  A  further  enquiry  was  then 
held  on  the  same  warrant  by  the  sheriff,  and 
compensation  was  duly  awarded  to  the  claimants 
by  the  jury, — Held,  that  the  claimants  were 
entitled  as  well  to  the  costs  of  and  incidental  to 
the  abortive  enquiry,  as  to  the  costs  of  and 
incidental  to  the  inquisition  which  resulted  in  a 
good  verdict.  Reg.  v.  The  North  London  Rail- 
way Company,  51  Law  J.  Rep.  Q.B.  241. 

21. — Action  for]— The  assessment  of  costs  by 
a  Master  under  section  1  of  the  Lands  Clauses 
Consolidation  Act,  1869  (32  &  33  Vict.  o.  18),  is 
not  a  condition  precedent  to  the  claimant's 
right  to  bring  an  action  for  such  costs  where  the 
right  to  costs  is  disputed.  The  Metropolitan 
District  Railway  Company  v.  Sharpe  (HX.), 
50  Law  J.  Rep.  Q.B.  14;  Law  Rep.  5  App. 
Cas.  425. 

22.- -Arbitration :  payment  of  when  due] — 
When,  in  an  arbitration  held  to  settle  the  amount 
of  compensation  to  be  paid  to  the  owner  of  land 
compulsorily  taken  under  the  Lands  Clauses 
Aots,  the  costs  of  the  arbitration  have  been 
awarded  to  the  owner,  such  costs  become  pay- 
able within  a  reasonable  time  after  the  award 
has  been  made,  and  the  execution  of  the  con- 
veyance and  the  investigation  of  the  title  are 
not,  in  the  absence  of  fraud,  conditions  prece- 
dent to  his  right  to  recover  such  costs.  Capell 
v.  The  Great  Western  Railway  Company  (App.), 
52  Law  J.  Rep.  QJB.  345 ;  Law  Rep.  11  Q.B.  D. 
345. 

Judgment  of  Lopes,  J.  (51  Law  J.  Rep.  Q.6. 
601 ;  Law  Rep.  9  Q.B.  D.  459),  affirmed.    Ibid. 

23.— Disputed  compensation :  "  sum  offered  "] 
— Promoters  of  an  undertaking  authorised  by  a 
special  Act  giving  power  to  take  lands  otherwise 
than  by  agreement,  after  they  had,  in  pursuance 
of  the  Lands  Clauses  Consolidation  Act,  1845, 
sectioD  38,  given  to  an  owner  of  lands  required 
by  them,  on  whom  they  had  previously  served  a 
notice  to  treat,  notice  of  their  intention  to  cause 
a  jury  to  be  summoned  for  ascertaining  the  com- 
pensation to  be  paid  to  him,  and  in  that  notice 
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offered  a  certain  sum,  made  a  larger  offer.  A 
verdict  being  given  for  more  than  the  first  offer, 
although  less  than  the  second, — Held,  that, 
under  section  51,  all  the  costs  of  the  enquiry 
were  to  be  borne  by  the  promoters.  Reg.  v. 
Manley  Smith ;  In  re  Westfield  v.  The  Metro- 
politan and  Metropolitan  District  Railway 
Company,  53  Law  J.  Rep.  Q.B.  115  ;  Law  Rep. 
12  Q.B.  D.  481. 

24. — Litigation  between  adverse  claimants] — 
Property  which  was  in  the  possession  of  a  mort- 
gagee was  taken  by  the  London  School  Board, 
and  the  purchase-money  paid  into  Court.  The 
mortgagor's  trustee  in  liquidation  presented  a 
petition  asking  for  an  enquiry  what  was  due  on 
the  mortgage,  for  payment  to  the  mortgagee  of 
what  should  be  so  found  due,  and  for  payment 
of  the  residue  of  the  purchase-money  to  him- 
self : — Held  (reversing  the  decision  of  Fry,  J.), 
that  the  Board  must  pay  the  costs  of  the  en- 
quiry. In  re  Bareham  (App.),  Law  Rep.  17 
Ch.  D.329. 

25. — Payment  out :  fund  exceeding  5001.  not 
dealt  with  for  fifteen  years:  "costs  of  official 
solicitor]  —  Where  a  fund  in  Court,  exceeding 
600Z.  in  value,  representing  the  purchase-money 
of  settled  lands  taken  by  a  railway  company, 
remained  undealt  with  for  more  than  fifteen 
years  during  the  life  of  the  tenant  for  life  of  the 
fund,  and,  accordingly,  pursuant  to  the  Chancery 
Funds  Rules,  1874,  rule  91,  and  the  Chancery 
Funds  Amended  Orders,  1874,  rule  14,  the 
official  solicitor  was  served  with  the  petition  for 
payment  out  of  the  fund, — Held,  that  the  costs 
of  the  official  solicitor,  having  been  occasioned 
by  the  neglect  of  the  tenant  for  life  in  not  apply- 
ing for  the  dividends,  were  payable,  not  by  the 
railway  company,  but  out  of  the  portion  of  the 
fund  which  belonged  to  the  estate  of  the  tenant 
for  life.  In  re  Clarke's  Estate,  52  Law  J.  Rep. 
Chanc.  88 ;  Law  Rep  21  Ch.  D.  77. 

26. — Payment  out:  incumbrances] — The  costs 
of  proving  incumbrances  created  by  remainder- 
men on  their  shares  in  a  fund  in  Court  after 
payment  in  by  the  company,  are  not  costs  pro- 
perly payable  by  the  company  (under  section 
80)  on  a  petition  by  the  remaindermen  and 
their  mortgagees  for  payment  out  of  the  fund  on 
the  death  of  the  tenant  for  life.  In  re  Cough's 
Trust;  ex  parte  The  Great  Western  Railway 
Company,  53  Law  J.  Rep.  Chanc.  200;  Law 
Rep.  24  Ch.  D.  569. 

27. — Petition :  jurisdiction :  costs :  applica- 
tions under  lands  clauses  act,  1845 ;  petition  for 
permanent  investment]  — Rules  of  Supreme  Court, 
1883,  Order  LXX.  rule  1  confers  a  discretion  upon 
the  Court  of  allowing  petitions  in  applications 
which  under  Order  LV.  are  assigned  to  the  Judge 
in  chambers ;  and  in  cases  where  the  Court  con- 
siders a  petition  to  be  proper  there  will  be  no 
disallowance  of  costs.  The  option  in  such  cases 
of  proceeding  by  summons  or  petition  is  at  the 
applicant's  risk.  Ex  parte  The  Governors  of 
Bethlehem  Hospital ;  ex  parte  The  Governors  of 
Bridewell  Hospital,  54  Law  J.  Rep.  Chanc. 
1148 ;  Law  Rep.  30  Ch.  D.  541. 


28.  —  Reinvestment:  charity:  scheme]  — 
The  purchase-money  for  schools  oompulsorily 
taken  was  paid  into  Court.  A  petition  was 
presented  for  the  sanction  of  a  scheme  for  the 
application  of  the  purchase-money  cy-pres  in 
the  purchase  of  a  site,  and  payment  out  to  trus- 
tees to  carry  out  the  scheme.  The  costs,  so  far 
as  they  were  increased  by  the  necessity  for  a 
scheme,  were  excepted  from  the  costs  payable 
by  the  undertakers.  In  re  The  St.  Paul's 
Schools,  Finsbury,  52  Law  J.  Rep.  Chanc.  454. 

29.  —Reinvestment :  investigation  of  title: 
enquiry  in  chambers:  scale  of  charges] — On  a 
reinvestment  in  land  of  money  paid  into  Court 
under  the  Lands  Clauses  Consolidation  Act,  the 
purchaser's  solicitor  is,  in  addition  to  any 
charges  in  connection  with  the  proceedings  in 
Court  or  chambers,  entitled  to  the  purchaser's 
solicitor's  scale  charge  under  the  Solicitors' 
Remuneration  Act,  1881,  General  Order,  sche- 
dule I.  part  I.  In  re  The  Merchant  Taylors9 
Company  (App.),  54  Law  J.  Rep.  Chanc.  867 ; 
Law  Rep.  30  Ch.  D.  28. 

The  exception  contained  in  rule  11  of  schedule 
I.  part  I.  of  the  General  Order  with  regard  to 
sales  under  the  Lands  Clauses  Consolidation  Act 
does  not  apply  to  the  costs  of  reinvestment. 
Ibid. 

The  proper  construction  of  the  language  of 
rule  2  of  the  General  Order  is  that  the  exception 
from  the  scale  of  "business  in  any  action  or 
transacted  in  any  Court  or  in  the  chambers  of 
any  Judge"  refers  only  to  other  business  not 
being  conveyancing  business,  and  accordingly  a 
purchaser's  solicitor  is  entitled  to  costs  of  con- 
veyanoing  business  under  the  scale  contained  in 
the  schedule  to  the  General  Order  in  respect  of 
a  purchase  under  the  control  of  the  Court.  Ibid. 

A  solicitor  who  conducts  an  enquiry  whether 
a  good  title  can  be  made  to  property  on  a  pur- 
chase by  the  direction  of  the  Court  is  entitled  to 
the  scale  fee  for  investigating  title  prescribed  by 
schedule  I.  part  I.  of  the  General  Order.    Ibid. 

Stanford  v.  Roberts  (53  Law  J.  Rep.  Chanc. 
338 ;  Law  Rep.  26  Ch.  D.  155)  approved.    Ibid. 

Decision  of  Chitty,  J.  (reported  54  Law  J. 
Rep.  Chanc.  585 ;  Law  Rep.  29  Ch.  D.  209), 
affirmed.    Ibid. 

30. — Taxation  afterpayment] — Costs  cannot 
be  taxed,  under  section  83  of  the  Lands  Clauses 
Act,  after  payment.  In  re  The  South-Eastern 
Railway  Company ;  ex  parte  Somerville,  62  Law 
J.  Rep.  Chanc.  438  ;  Law  Rep.  23  Ch.  D.  167. 

Incorporation. 

With  special  Act  except  where  expressly  varied. 
See  Statute,  1. 

Purchase-money. 

Application  and  investment* 

SI,— Application  for  reinvestment :  summons 
in  chambers] — The  power  given  by  18  &  19  Vict, 
o.  134.  s.  16,  to  the  Lord  Chancellor,  with  the 
advice  of  the  Master  of  the  Rolls  and  the  Vice- 
chancellors,  or  any  two  of  them,  of  making 


LANDS  CLATJSES  AC*. 


813 


orders  as  to  business  in  chambers,  can  now  be 
properly  exercised  by  the  Lord  Chancellor,  with 
the  advice  of  the  Master  of  the  Bolls  and  any 
two  Judges  of  the  High  Court  of  Justice.  Ex 
parte  The  Mayor  of  London  and  the  East  Kent 
Railway  Act,  1882,  53  Law  J.  Bep.  Chano.  6 ; 
Law  Bep.  25  Ch.  D.  384. 

The  mere  fact  that  the  Lord  Chancellor  in  the 
Boles  Committee,  1883,  had  the  assistance  of  a 
large  number  of  Judges  did  not  prevent  the  valid 
exercise  of  the  power  given  by  18  &  19  Vict.  c. 
134 ;  and  Order  LV.  rule  2,  sub-s.  7,  was  properly 
made  in  exercise  of  that  power.    Ibid. 

Applications  for  interim  or  permanent  invest- 
ment, and  for  payment  of  dividends  under  the 
Lands  Clauses  Act,  1845,  and  any  other  Act 
passed  before  the  14th  of  August,  1855,  whereby 
the  purchase-money  of  any  property  sold  is 
directed  to  be  paid  into  Court,  must  be  made  by 
summons  in  chambers.    Ibid. 

82. — Investment:  cash  under  control  of 
court] — Money  paid  into  Court  under  the  Lands 
Clauses  Aot  and  under  the  Settled  Estates  Act 
is  "  cash  under  the  control  of  the  Court "  with- 
in the  meaning  of  the  Act  23  <fc  24  Vict.  c.  38. 
s.  10,  and  the  General  Order  of  the  1st  of 
February,  1861,  and  may  be  invested  accord- 
ingly. Ex  parte  St.  John  Baptist  College,  Ox- 
ford; in  re  The  Metropolitan  and  District 
Railways  (City  Lines  and  Extensions)  Act, 
1879  (App.),  52  Law  J.  Bep.  Chanc.  268 ;  Law 
Bep.  22  Ch.  D.  93  [not  following  Ex  parte  The 
Vicar  of  St.  Mary  Wigton,  Law  Bep.  18  Ch.  D. 
546]. 

The  words  "cash  under  the  control  of  the 
Court "  mean  cash  standing  in  the  name  of  the 
Accountant-General  in  any  cause  or  matter. 
Ibid. 

Cash  under  the  control  of  the  Court  may  be 
invested  in  East  India  Three  and  a  Half  per 
Cent,  stock  created  since  the  date  of  the  General 
Order.    Ibid. 

In  re  Boyd's  Settled  Estates  (42  Law  J.  Bep. 
Chanc.  506)  and  Ex  parte  The  Rector  of  Kirk- 
smeaton  (51  Law  J.  Bep.  Chanc.  581 ;  Law 
Bep.  20  Ch.  D.  203;  No.  35  infra)  overruled. 
Ibid. 

88. — Investment :  railway  debenture  stock] — 
An  investment  was  made  in  railway  debenture 
stock  of  money  paid  into  Court  under  the  Lands 
Clauses  Consolidation  Act,  1845,  as  the  price  of 
lands  belonging  to  a  charity.  In  re  Byron's 
Charity,  53  Law  J.  Bep.  Chanc.  152. 

34. — Investment :  tenant  for  life  and  re- 
mainderman :  property  subject  to  leases :  divi- 
dends]— A  tenant  for  life  of  lands  settled  by  a 
will,  in  exercise  of  a  power  contained  in  the 
will,  granted  repairing  leases  of  the  lands.  The 
lands  were  subsequently  taken  by  a  railway 
company,  and  the  purchase-money  was  paid  into 
Court  under  the  Lands  Clauses  Consolidation 
Act.  The  income  arising  from  the  purchase- 
money  was  in  excess  of  the  aggregate  rental 
reserved  by  the  leases : — Held,  that  the  tenant 
for  life  was  entitled  only  to  so  much  of  the 
dividends  as  was  equivalent  to  the  amount  he 
Digest,  1881-1885. 


would  have  received  as  rent  in  oase  the  lands 
had  not  been  taken  by  the  railway  company, 
and  that  the  rest  of  the  dividends  must  be  ac- 
cumulated and  applied  according  to  the  principle 
of  In  re  Wootton's  Estate  (35  Law  J.  Bep.  Chano. 
305;  Law  Bep.  1  Eq.  589).  In  re  Wilkes's 
Estate,  50  Law  J.  Bep.  Chanc.  199 ;  Law  Bep. 
16  Ch.  D.  597. 

Form  of  order  in  such  a  case  providing  for  the 
apportionment  of  the  purchase-money  among 
the  several  properties  comprised  in  the  several 
leases,  and  giving  liberty  to  the  tenant  for  life 
to  apply  in  chambers  for  payment  to  him  of  the 
increased  dividend  to  which  he  would  become 
entitled  at  the  several  times  at  which  the  leases 
would  respectively  have  determined.    Ibid. 

35. — Reinvestment  in  land :  glebe  lands  : 
satisfaction  of  rent-charge:  cash  under  control 
of  court] — A  railway  company  had  taken  part 
of  glebe  lands,  which  were  subject  to  a  yearly 
rent-charge  created  by  a  former  rector,  and  hav- 
ing eleven  years  to  run,  and  the  purchase-money 
had  been  paid  into  Court  under  the  Lands 
Clauses  Consolidation  Act,  1845.  Upon  a  peti- 
tion by  the  rector  that  part  of  the  fund  in  Court 
might  be  paid  to  the  rent-charge  holder  in  satis- 
faction of  the  remaining  payments,  and  that  the 
balance  might  be  invested  as  cash  under  the 
control  of  the  Court, — Held  that,  inasmuch  as 
the  future  payments  of  the  rent-charge  would 
probably  have  to  be  borne  by  the  petitioner,  the 
Court  ought  not  to  disturb  the  existing  state  of 
things  and  allow  the  fund  in  Court  to  be  em- 
ployed in  anticipating  such  payments.  Held 
also  (disapproving  In  re  Fryer's  Settlement,  45 
Law  J.  Bep.  Chanc.  96  ;  Law  Bep.  20  Eq.  468), 
that  money  paid  into  Court  under  the  Lands 
Clauses  Consolidation  Aot,  1845,  is  not  cash 
under  the  control  of  the  Court,  and  can  only  be 
invested  according  to  the  provisions  of  the  Act. 
Ex  parte  The  Rector  of  Kirksmeaton ;  in  re  The 
Hull,  Barnsley,  and  West  Riding  Railway  and 
Dock  Act,  1880,  51  Law  J.  Bep.  Chanc.  581; 
Law  Bep.  20  Ch.  D.  203. 

36. — Reinvestment  in  land:  permanent  re- 
pairs]—Leaseholds,  part  of  a  settled  estate,  were 
taken  under  the  Lands  Clauses  Act,  1845,  and  the 
purchase-money  paid  into  Court.  The  trustee 
of  the  estate  entered  into  a  contract  for  effecting 
permanent  repairs  on  a  copyhold  house  which 
formed  the  remainder  of  the  estate,  and  a  peti- 
tion was  presented  by  him  and  the  tenant  for 
life  asking  that  the  contract  price  of  the  re- 
pairs might  be  paid  to  him.  The  Court  made  an 
order  accordingly,  without  requiring  the  petition 
to  be  served  on  the  remaindermen.  In  re 
Aldred's  Estate,  51  Law  J.  Bep.  Chanc.  942; 
Law  Bep.  21  Ch.  D.  228. 

Beinvestment  in  land:  private  Act  of  Parlia- 
ment :  redemption  of  land  tax.  See  Costs — 
Compulsory  Purchase,  2. 

Interest. 

87.— A  railway  company  purchasing  land 
tinder  its  statutory  powers  must  pay  interest 
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on  the  purchase-money  from  the  time  when 
a  good  title  is  shewn  to  the  land.  In  re  Pigott 
and  The  Great  Western  Railway  Company,  50 
Law  J.  Rep.  Chanc.  678 ;  Law  Rep.  18  Ch.  D. 
146. 

Payable  from  time  when  company  took  pos- 
session. See  Artisans'  and  Laboursbs'  Dwell- 
ings Acts,  2. 

Payment  out  of  Court, 

38.— Application  for :  sum  not  exceeding 
1,0002. :  petition  or  summons] — An  application 
by  a  person  absolutely  entitled,  for  payment  out 
of  a  fond  "  not  exceeding  1,0002.,  standing  to  the 
credit  of  a  matter,"  representing  money  paid 
into  Court  under  the  Lands  Clauses  Consoli- 
dation Act,  1845,  should  be  made  by  summons 
at  chambers,  and  not  by  petition.  In  re  Calton's 
Will,  53  Law  J.  Rep.  Chanc.  329;  Law  Rep. 
25  Ch.  D.  240. 

89.—  Order  LV.  rule  2,  sub-s.  2,  Rules  of  the 
Supreme  Court,  1883,  comprises  applications  for 
payment  out  of  sums  paid  into  Court  under  the 
Lands  Clauses  Consolidation  Aot,  1845.  There- 
fore where  such  sums  do  not  exceed  1,0002.,  suoh 
application  should  be  by  summons  in  chambers, 
and  not  by  petition.  In  re  The  Maidstone  and 
Ashford  Railway  Company;  In  re  The  Bala 
and  Festiniog  Railway  Company,  53  Law  J.  Rep. 
Chanc.  127 ;  Law  Rep.  25  Ch.  D.  168. 

When  the  application  is  by  the  company,  the 
summons  should  be  under  the  company's  seal. 
Ibid. 

40. — In  1866  the  purchase-money  of  land  to 
whioh  A.  B.  was  entitled  in  fee,  subject  to 
a  prior  life  interest  and  to  four  annuities  of 
502.  each,  was  paid  into  Court  under  the  Lands 
Clauses  Act,  1845.  By  an  order  made  on  pe- 
tition, a  portion  of  the  fund  was  carried  over 
to  a  separate  account  to  provide  for  the  four 
annuities,  and  the  residue  was  paid  out  to  A.  B. 
On  the  death  of  one  of  the  annuitants  in  1870, 
a  portion  of  the  fund  in  Court  was  paid  out,  on 
petition,  to  A.  B.  Another  annuitant  having 
now  died,  and  A.  B.  having  applied  by  summons 
that  a  sum  of  1,6662. 13s.  4d.,  further  portion  of 
the  fund  in  Court,  should  be  paid  out  to  him, 
the  question  was  raised  whether  the  application 
should  be  made  by  summons  or  petition  : — Held, 
that  the  rights  of  the  parties  having  been  already 
declared  by  the  previous  orders  on  petition,  the 
case  was  within  Order  LV.  rule  2,  sub-rule  1, 
and  that  the. application  was  rightly  made  by 
summons.  In  re  Brandram,  53  Law  J.  Rep. 
Chanc  331 ;  Law  Rep.  25  Ch.  D.  366. 

Order  LY.  rule  2,  sub-rule  1,  is  in  no  way  con- 
trolled or  modified  by  the  subsequent  sub-rules. 
Ibid. 

41. — Application  by  a  railway  company  for 
payment  out  to  them  of  money  paid  into  Court 
under  the  Lands  Clauses  Act,  1845,  s.  85,  can  be 
made  by  summons  where  the  fund  is  less  than 
1,0002.  In  re  Madgwick,  53  Law  J.  Rep.  Chanc. 
333 ;  Law  Rep.  25  Ch.  D.  371. 

The  summons  should  be  under  the  seal  of  the 
company.    Ibid. 


42.—"  Party  becoming  absolutely  entitled  "] 
— A  Consols  fund  in  Court  (representing  the 
purchase-money  of  land  taken  under  the  Lands 
Clauses  Act)  may  be  ordered  to  be  transferred 
to  the  trustees  of  a  settlement,  to  whom  the 
fund  has  been  assigned  "  upon  trust  to  sell  as 
requested  in  writing  by  A.  B.  during  her  life,"  as 
persons  "  absolutely  entitled"  under  section  69, 
upon  the  joint  petition  of  the  trustees  and  the 
tenant  for  life.  In  re  Ward,  54  Law  J.  Rep. 
Chanc.  231 ;  Law  Rep.  28  Ch.  D.  719. 

48. — Title  disputed  by  crown]—  Where  land 
is  taken  by  a  railway  company  under  a  notice  to 
treat  given  to  the  party  in  possession,  and,  the 
company  having  notice  that  the  Crown  assert 
a  title  to  the  land,  the  purchase-money  is  paid 
into  Court  under  the  76th  section  of  the  Lands 
Clauses  Act,  1845,  the  Court  has  jurisdiction, 
under  the  78th  section  of  the  Aot,  on  a  petition 
by  the  party  in  possession  of  the  land  for  pay- 
ment out  of  the  money  to  him,  to  direct  the 
petition  to  stand  over  until  the  claim  of  the 
Crown  has  been  disposed  of.  In  re  The  Manor 
of  Lowestoft  (App.),  52  Law  J.  Rep.  Chanc.  912 ; 
Law  Rep.  24  Ch.  D.  253  (nom.  Ex  parte  Reeve). 

QuiBre,  whether,  if  the  adverse  claimant  is 
a  subject  of  the  Crown,  the  matter  ought  of 
necessity  to  be  disposed  of  on  a  petition  for 
payment  out  under  the  Act.    Ibid. 

Superfluous  Land. 

44. — Conditions  as  to  user  of] — A  railway 
company  disposing  of  its  superfluous  lands  is 
entitled  to  sell  them  under  such  conditions  as  to 
user  as  may  most  conduce  to  the  advantage  of 
the  company ;  there  being  nothing  in  the  Lands 
Clauses  Consolidation  Act,  1845,  to  deprive 
a  railway  company  in  that  respect  of  the  rights 
of  an  ordinary  owner  of  land.  In  re  Higgins 
and  Hitchman's  Contract,  51  Law  J.  Rep.  Chanc 
772  ;  Law  Rep.  21  Ch.  D.  95. 

45. — Land  subject  to  statutory  prohibition 
against  building] — An  Inclosure  Aot  passed  in 
the  year  1806  provided  that  no  building  should 
at  any  time  thereafter  be  erected  upon  a  certain 
strip  of  land.  In  the  year  1865  a  railway  com- 
pany, under  their  statutory  powers,  bought  the 
strip  for  the  purposes  of  their  railway,  and  in 
the  year  1868  sold  and  conveyed  part  of  it  whioh 
had  become  superfluous  land  to  the  lessor  of  the 
defendant  in  fee :— Held,  that  the  part  resold 
became,  upon  the  resale,  again  subject  to  the 
same  statutory  prohibition  to  whioh  it  was 
originally  subject,  and  that  the  intervening  pur- 
chase by  the  company  made  no  difference.  Bird 
v.  Eggleton,  54  Law  J.  Rep.  Chanc  819;  Law 
Rep.  29  Ch.  D.  1012. 

46. — Retaining  wall :  boundary  Une] — A  rail- 
way company  has  power  to  sell  as  "  superfluous 
land  "  the  whole  of  the  land  beyond  their  boun- 
dary wall,  even  though  that  wall  be  also  a  re- 
taining wall,  thicker  at  the  base  than  at  the 
surface,  and  part  of  the  land  so  sold  would  be 
within  a  line  drawn  on  the  surface  vertically 
above  the  line  of  the  footings  of  the  wall.    Ware 
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v.  The  London,  Brighton  and  South  Coast  Bail- 
way  Company,  52  Law  J.  Rep.  Chanc.  198. 

Mulliner  v.  The  Midland  Bailway  Company 
(48  Law  J.  Rep.  Chano.  258  ;  Law  Rep.  11  Ch.  D. 
611)  distinguished.    Ibid. 

47. — Sale :  power  to  sell :  reservation  of 
option  of  purchase] — A  railway  company  sold 
a  piece  of  land  which  they  did  not  at  the  time, 
but  probably  would  eventually,  require  for  their 
works.  The  purchaser  covenanted  with  the 
company  that  he,  his  heirs  and  assigns,  owner 
and  owners  for  the  time  being  of  the  land,  would 
at  any  time  thereafter,  whenever  the  land  might 
be  required  for  the  works  of  the  company,  upon 
certain  notice  given,  and  upon  receiving  the  pur- 
chase-money, reconvey  to  the  company.  The 
land  was  afterwards  sold  to  the  defendant,  with 
notice  of  the  covenant : — Held,  that  having 
regard  to  the  127th  section  of  the  Railways 
Clauses  Act,  1845,  the  conditional  sale  by  the 
company  was  ultra  vires.  The  London  and 
South-Western  Bailway  Company  v.  Gomm 
(App.),  51  Law  J.  Rep.  Chanc.  530 ;  Law  Rep. 
20  Ch.  D.  562. 

48. — Sale  to  another  company  for  joint  pur- 
poses :  owner  of  land  from  which  originally 
severed] — A  railway  company,  pursuant  to  powers 
contained  in  a  special  Act,  compulsorily  pur- 
chased from  the  plaintiff  a  small  piece  of  land, 
part  of  a  larger  property  belonging  to  him.  They 
subsequently  sold  this  land  to  another  railway 
company,  for,  in  effect,  the  joint  purposes  of  the 
two  companies,  without  previously  offering  it  to 
the  plaintiff: — Held,  that  the  sale  by  the  one 
company  to  the  other  was  ultra  vires,  and  must 
therefore  be  set  aside ;  but  that  the  sale  was  not 
conclusive  proof  of  the  land  being  superfluous, 
and,  proof  being  given  that  it  was  necessary  for 
the  purposes  of  the  selling  company,  that  the 
plaintiff  was  not  entitled  to  have  it  conveyed  to 
him.  Hobbs  v.  The  Midland  Bailway  Company, 
51  Law  J.  Rep.  Chanc.  320 ;  Law  Rep.  20  Ch.  D. 
418. 

The  land  purchased  from  the  plaintiff  was 
separated  from  the  rest  of  his  property  by  a  high 
road : — Held,  that  he  was  nevertheless  owner  of 
the  lands  from  which  the  purchased  lands  were 
originally  severed,  within  the  meaning  of  sec- 
tion 128  of  the  Lands  Clauses  Consolidation  Act, 
1845.    Ibid. 

Minerals  under :  right  of  original  owner  to  work, 
as  against  purchaser  of  superfluous  land.  See 
Railway  Company,  13. 

LAPSE. 
Gift  or  bequest,  of.    See  Will— Lapse. 
Local  Board,  of.    See  Public  Health  Act,  13. 

LAPSE   OF  TIME. 
See  Delay  ;  Laches  ;  Limitations,  Statute  of. 

LARCENY. 

1. — Bailee :  infant] — An  infant  over  fourteen 
years  of  age  fraudulently  converted  to  his  own 


use  goods  which  had  been  delivered  to  him  by 
the  owner  under  an  agreement  for  the  hire  of  the 
same : — Held,  that  he  was  rightly  convicted  of 
larceny  as  a  bailee  of  the  goods  under  24  &  25 
Vict.  o.  96,  s.  3.  Beg.  v.  McDonald  (C.C.R.), 
Law  Rep.  15  Q.B.  D.  323. 

2. — Bailment  of  money] — The  prisoner  was 
engaged  by  the  owner  of  a  horse  to  look  after  it 
for  a  few  days,  and  afterwards  to  sell  it.  He 
sold  it  for  152.  The  owner  having  sent  his  wife 
to  receive  the  money,  she  asked  the  prisoner  to 
give  her  the  money;  this  the  prisoner  refused 
to  do,  and  eventually  absconded  with  the  money 
and  dishonestly  appropriated  it : — Held  (Stephen, 
J.,  dissentiente),  that  the  prisoner  was  a  bailee 
of  the  money.  Beg.  v.  De  Banks  (C.C.R.),  53 
Law  J.  Rep.  M.C.  132 ;  Law  Rep.  13  Q.B.  D.  29. 

3. — British  ship:  river  within  foreign  terri- 
tory: admiralty  jurisdiction]— Certain  bonds 
were  stolen  from  a  British  ocean-going  merchant 
ship  whilst  she  was  lying  afloat  and  moored  to 
the  quay,  in  the  ordinary  course  of  her  trading, 
in  the  river  Maas,  at  Rotterdam,  in  Holland. 
The  place  where  the  ship  lay  at  the  time  of  the 
said  theft  was  below  the  bridges,  where  the  tide 
ebbs  and  flows  and  where  great  ships  go.  It  did 
not  appear  who  the  thief  was  or  under  what 
circumstances  he  was  on  board  the  ship.  The 
bonds  were  afterwards  received  in  England  by 
the  prisoners  with  a  knowledge  that  they  had 
been  thus  stolen :— Held,  that  the  prisoners  were 
rightly  tried  for  and  convicted  of  such  receiving 
at  the  Central  Criminal  Court,  inasmuch  as  the 
larceny  took  place  within  the  jurisdiction  of  the 
Admiralty  of  England.  Beg.  v.  Carr  (C.C.R.), 
52  Law  J.  Rep.  M.C.  12  ;  Law  Rep.  10  Q.B.  D.  76,. 

4. — Fraud :  possession-  obtained  by]  —  The 
prisoner  went  into  an  inn,  and  asked  the  bar- 
maid for  six-pennyworth  of  whisky,  for  which 
he  put  down  half  -a-sovereign  and  received  9s.  6d. 
in  change.  He  then  asked  for  the  half-sovereign 
back,  saying  he  thought  he  had  change.  The 
barmaid  gave  him  the  half-sovereign,  but  he 
did  not  return  the  9s.  Sd.  The  prisoner  then 
put  down  10s.  in  silver  and  a  half-sovereign, 
asking  the  barmaid  to  give  him  a  sovereign  for 
it,  which  she  did.  The  barmaid  had  no  autho- 
rity to  pay  over  money  without  receiving  the 
proper  change,  and  had  no  intention  of  or  know- 
ledge that  she  was  so  doing: — Held,  that  the 
prisoner  was  rightly  convicted  of  larceny.  Beg. 
v.  Hollis  (C.C.R.),  53  Law  J.  Rep.  M.C.  38  ;  Law 
Rep.  12  Q.B.  D.  25. 

5. — Negotiable  instrument :  stolen  bond :  con- 
viction of  thief :  owner's  right  to  recover :  bona 
fide  holder  for  value] — The  owner  of  a  negotiable 
instrument  which  has  been  stolen  has  no  title 
to  it  as  against  a  bona  fide  holder  for  value, 
although  he  has  prosecuted  the  thief  to  convic- 
tion. Chichester  v.  Hill,  52  Law  J.  Rep.  Q.B. 
160. 

By  24  &  25  Vict.  c.  96.  s.  100,  "  If  any  person 
guilty  of  ...  .  knowingly  receiving  any  chattel, 
money,  valuable  security,  or  other  property  what- 
soever, shall  be  indicted  for  such  offence  by  or 
on  behalf  of  the  owner  of  the  property  .... 


did 
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and  convicted  thereof,  in  such  case  the  property 
shall  be  restored  to  the  owner  or  his  represen- 
tative. And  in  every  ease  in  this  section  afore- 
said, the  Court  ....  shall  have  power  to  ... . 
order  the  restitution  of  the  said  property  in 
a  summary  manner.  Provided,  that  if  it  shall 
appear  before  any  award  or  order  made  that  any 
....  negotiable  instrument  shall  have  been 
bona  fide  taken  or  received  by  transfer  or  de- 
livery by  some  person  or  body  corporate,  for 
a  just  and  valuable  consideration,  without  any 
notice  or  without  any  reasonable  cause  to  sus- 
pect that  the  same  had,  by  any  felony  or  mis- 
demeanour, been  stolen,  ...  in  such  case  the 
Court  shall  not  award  or  order  the  restitution  of 
suoh  security."    Ibid. 

A  New  Zealand  Government  Bond  (which  is 
a  negotiable  instrument),  the  property  of  C, 
was  stolen  from  his  house.  A  person  was  sub- 
sequently convicted,  on  the  prosecution  of  C, 
for  receiving  the  said  bond  well  knowing  it  to 
have  been  stolen.  The  bond  having  passed  into 
the  hands  of  EL,  a  bona  fide  holder  for  value, 
C.  brought  an  action  against  H.  to  recover  it : — 
Held,  that  the  proviso  in  the  above  section  not 
only  prevented  a  summary  order  being  made  for 
the  restitution  of  a  negotiable  instrument,  but 
was  an  answer  to  an  action  brought  to  recover 
such  instrument.    Ibid. 

6. — Taking  :  excessive  payment  made  under 
fear] — The  prosecutrix  gave  the  prisoner,  a 
travelling  grinder,  six  knives  to  grind.  He 
ground  them,  and  demanded  5s.  6d.  for  the 
work.  The  prosecutrix  refused  to  pay  that 
amount,  on  the  ground  that  the  charge  was 
excessive.  Being  threatened  by  the  prisoner,  the 
prosecutrix,  in  fear,  paid  the  sum  demanded. 
Evidence  was  given  that  the  trade  charge  for 
grinding  the  six  knives  was  Is.  3d. : — Held,  upon 
the  authority  of  The  Queen  v.  Macgrath  (39  Law 
J.  Rep.  M.C.  7  ;  Law  Bep.  1  C.C.R.  205),  that  the 
above  facts  constituted  a  larceny,  and  that  it  was 
immaterial  that  some  money  was  owing  from 
the  prosecutrix  to  the  prisoner.  Reg.  v.  Lovell 
(C.C.B.),  60  Law  J.  Bep.  M.C.  91 ;  Law  Bep. 
8  Q.B.  D.  185. 

7. — Water  in  pipes] — The  respondent  was 
charged  with  stealing  water  from  conduit  pipes 
of  the  appellants : — Held,  that  water  in  pipes 
could  be  the  subject  of  larceny.  Ferens  v. 
O'Brien,  62  Law  J.  Bep.  M.C.  70;  Law  Bep. 
11  Q.B.  D.  21. 

Evidence :  larceny  by  wife  from  husband :  ad- 
missibility of  evidence  by  husband.  See 
Evidence,  5. 

LARKS. 

[The  Wild  Birds  Protection  Act,  1880,  explained, 
and  extended  to  larks.    44  &  45  Vict.  c.  51.] 

LAUNCH. 
See  Ship — Collision,  9. 

LEA  CONSEBVANCY  BOABD. 
See  River,  1, 


LEASE. 

See  Landlord  and  Tenant— Lease. 

[Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41). 
Bent  and  benefit  of  lessees'  covenants  to  run 
with  reversion,  s.  10.  Obligation  of  lessors' 
covenants  to  run  with  reversion,  s.  11.  Con- 
ditions of  re-entry,  (fee,  to  be  apportioned  on 
severance,  s.  12.  On  sub-demise  title  to  lease- 
hold reversion  not  to  be  required,  s.  13.  Re- 
strictions on  and  relief  against  forfeiture  of 
leases,  s.  14.  Leasing  powers  of  mortgagor 
and  of  mortgagee  in  possession,  s.  18.] 

[Powers  of  leasing  given  to  tenants  for  life  by 
the  Settled  Land  Act,  1882  (45  &  46  Vict, 
o.  38).  Power  for  tenant  for  life  to  lease 
settled  land  for  ordinary,  or  building,  or  min- 
ing purposes,  s.  6.  Regulations  as  to  leases 
generally,  s.  7.  Regulations  as  to  building 
and  mining  leases,  ss.  8  and  9.  Power  to 
Court  to  authorise  variation  of  building  or 
mining  leases  according  to  circumstances  of 
district,  s.  10.  Part  of  rent  under  mining 
leases  to  be  capitalised,  s.  11.  Leasing  powers 
to  tenant  for  life  for  special  objects,  s.  12. 
Power  to  tenant  for  life  to  accept  surrenders, 
s.  13.  Power  to  tenant  for  life  to  grant  to 
copyholders  licenses  for  leasing,  s.  14.] 

Agreement  for  lease.  See  Frauds,  Statute  of, 
3 ;  Landlord  and  Tenant  -  Contract  of  Ten- 
ancy, 1-6. 

Power  to  grant  lease.  See  Landlord  and  Tenant 
—Lease,  6 ;  Power,  23-27. 

Surrender :  merger :  right  to  light  under  building 
scheme  not  lost.    See  Light,  7. 

LEASEHOLD. 

1. — Renewable  by  custom:  reversion:  pur- 
chase oft  by  tenant  for  life ;  devise  of  leasehold 
with  remainder  over] — Renewable  leaseholds 
were  devised  to  A.  for  so  much  of  the  term  as 
he  should  live,  and  after  his  decease  during  the 
continuance  of  the  term  to  the  children  of  A., 
share  and  share  alike,  as  tenants  in  common. 
The  lease  was  renewed  twice  by  A.,  who  then 
purchased  the  reversion : — Held,  that  the  doc- 
trine that  a  tenant  for  life  can  only  renew  a 
leasehold  for  the  benefit  of  the  remaindermen 
applied  where  he  had  purchased  the  reversion, 
and  that  the  children  of  A.  became  possessed  of 
the  fee-simple  in  the  property  subject  to  the 
trusts  of  the  will.  Phillips  v.  Phillips  (App.), 
54  Law  J.  Bep.  Chanc.  943 ;  Law  Bep.  29  Ch. 
D.  673. 

2. — Settlement  of,  whether  voluntary :  assign- 
ment of  lease  by  husband  to  trustees  for  wife  : 
renewal  of  lease  by  husband  in  his  own  name : 
wife  entitled  to  renewed  lease] — A  corporation, 
in  consideration  of  a  fine  paid,  granted  a  lease 
of  a  house  for  forty  years  from  Michaelmas, 
1856,  at  a  yearly  rent  of  5s.  6d.,  and  subject  to 
covenants  for  payment  of  rent,  rates,  and  taxes, 
and  to  repair,  maintain,  and  yield  up  the  pre- 
mises.   The  lease  was  assigned  to  L.»  who  in 
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1865,  in  consideration  of  natural  love  and  affec- 
tion, assigned  the  same,  together  with  other 
property,  to  trustees  for  his  wife  for  her  sepa- 
rate use.  Notwithstanding  this  settlement  L. 
remained  in  possession  of  the  leasehold  pre- 
mises, and  in  1870  he  surrendered  the  lease  to 
the  corporation,  and,  in  consideration  of  a  fine 
paid,  procured  a  new  lease,  to  be  granted  to  him 
in  his  own  name.  He  afterwards  died :— Held, 
that  the  settlement  of  1865,  so  far  as  regarded 
the  leaseholds  comprised  in  it,  was  not  volun- 
tary, but  for  value.  Held  also,  that  as  the  re- 
newal of  the  lease  was  obtained  by  L.  by  virtue 
of  the  tenant-right  in  respect  of  the  original 
lease,  and  as  when  he  obtained  the  renewal  he 
was  in  possession  as  agent  of  the  trustees  or  of 
his  wife,  and  so  was  in  a  fiduciary  position,  his 
executors  must  be  treated  as  trustees  of  the  re- 
newed lease  for  the  benefit  of  his  widow.  In  re 
Lulham ;  Brinton  v.  Lulham,  53  Law  J.  Rep. 
Chanc.  928.  [Reversed  on  appeal,  but  not  re- 
ported.] 

Observations  on  Price  v.  Jenkins  (45  Law 
J.  Rep.  Chanc  805 ;  Law  Rep.  5  Ch.  D.  619). 
Ibid. 

Bequest  of :  rights  of  legatee.    See  Will— Spe- 
cific Gift,  12. 

Long  term  of  years :  enlargement  of,  into  fee- 
simple.    See  Vendor  and  Purchaser,  14. 

Renewal.    See  Landlord  and  Tenant — Lease, 
7-9. 

Sale  of:  respective  rights  of  vendor  and  pur- 
chaser.   See  Vendor  and  Purchaser,  35,  36. 


LEEMAN'S  ACT. 
See  Stock  Exchange,  2,  4. 


the  proceeds  greatly  exceeded  the  valuation. 
Duty  was  claimed  upon  the  excess : — Held,  that 
36  Geo.  3,  c.  52,  s.  22,  providing  for  the  valua- 
tion of  property  "  which  shall  not  be  reduced 
into  money,"  did  not  apply  where  property  was 
sold  during  the  administration,  though  after 
account  filed,  and  that  acceptance  of  duty  upon 
the  basis  of  the  valuation  in  ignorance  of  the 
intention  to  sell  did  not  disentitle  the  Crown  to 
duty  upon  the  real  value  as  shewn  by  the  sale. 
The  Attorney- General  v.  Dardier,  52  Law  J.  Rep. 
Q.B.  329  ;  Law  Rep.  11  Q.B.  D.  16. 

Annuity  free  of  duty:  estate  insufficient.    See 
Administration,  13. 

Direction  to  pay  legacies  free  of  duty :  construc- 
tion of.    See  Heirlooms,  4. 

Domioil:  estate  of  British  subject  resident  in 
China  held  liable  to  duty.    See  Domicil,  3. 

Payment  of,  whether  exempting  from  payment 
of  succession  duty.    See  Succession  Duty,  4. 

LEGAL  ESTATE. 

Injunction:  protection  of  property] — In  an 
action  by  an  equitable  mortgagee  for  sale  or 
foreclosure,  the  Court  granted  an  interim  in- 
junction to  restrain  dealing  with  the  legal  estate 
until  the  next  motion  day  on  an  ex  parte  appli- 
cation by  the  plaintiff,  there  being  ground  for 
believing  that  the  defendants  intended  to  part 
with  the  legal  estate  pendente  lite.  London  and 
County  Banking  Company  v.  Lewis  (App.),  Law 
Rep.  21  Ch.  D.  490. 

Executors:  interest  commensurate  with  object 
of  will.    See  Administration,  35. 

Priority  by  obtaining.    See  Mobtoaob— Priority 
3-7. 


LEGACY. 

See  Will— Legacy. 

Charity,  to.    See  Charity,  14-26. 

Infant :  maintenance.    See  Infant,  15-17. 

Interest  on.  See  Administration,  53  ;  Husband 
and  Wife,  50;  Limitations,  Statute  of,  11; 
Will— Estate  or  Interest,  1. 

Specific.    See  Will— Specific  Gift. 

LEGACY  DUTY. 

Valuation  of  property  not  reduced  into  money : 
sale  after  filing  of  residuary  account]—  Chattels 
which  were  entered  in  an  account  for  assess- 
ment of  legacy  duty  upon  residuary  personal 
estate  as  property  not  converted  into  money, 
and  were  there  valued,  and  upon  which  duty 
was  accepted  according  to  such  valuation,  were 
afterwards  sold  by  the  executor,  in  pursuance  of 
an  intention  existing  from  the  first,  but  not 
known  to  the  Crown ;  and,  although  there  had 
been  no  want  of  good  faith  towards  the  Crown, 


LEGATEE. 
See  Administration,  51-56 ;  Will— Legacy. 

LEGITIMACY. 

1. — Legitimation  by  subsequent  marriage: 
foreign  law] — A  child  born  in  Holland  before 
wedlock,  but  legitimatised,  according  to  the  law 
of  that  country,  by  the  subsequent  marriage  of 
her  parents,  who  were  at  the  time  of  the  birth 
domiciled  in  Holland, —Held  (by  James,  L.J., 
and  Cotton,  L.J. ;  dissentiente  Lush,  L.J.),  en- 
titled to  share  as  one  of  the  next-of-kin  in  the 
personal  estate  of  an  intestate  who  had  died 
domiciled  in  England.  Decision  of  Jessel,  M.B., 
reversed.  The  question  of  a  person's  legitimacy 
is  a  question  of  status  to  be  determined  by  the 
law  of  the  country  where  his  parents  are  at  his 
birth  domiciled,  and  the  English  law,  except  as 
to  succession  to  real  estate  in  England,  recog- 
nises and  acts  on  the  status  as  declared  by  the 
law  of  the  domicil.  Boyes  v.  Bedale  (1  Hem. 
<fe  M.  798 ;  33  Law  J.  Rep.  Chanc.  283)  disap- 
proved. In  re  Goodman's  Trusts  (App.),  50  Law 
J.  Rep.  Chanc.  425 ;  Law  Rep.  17  Ch.  D.  266. 
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LEGITIMACY— LIBEL. 


2. — Presumption :  child  of  married  woman : 
evidence  sufficient  to  rebut  presumption]-~A.  tes- 
tator bequeathed  4,0002.  stock  in  trust  for  his 
daughter  Caroline  D.  for  life,  and  after  her  death 
for  her  children.  Caroline  D.  married  G.,  a  man 
of  dissipated  habits,  and  had  by  him  two  chil- 
dren, one  of  whom  died  in  infancy.  In  1831  or 
1832  G.  was  in  difficulties,  a  distress  was  put 
into  his  house,  he  and  his  wife  and  family  were 
turned  into  the  streets,  and  he  deserted  them. 
G.  died  in  1837.  After  the  desertion  Caroline 
D.  went  to  live  with  H.,  a  man  in  a  respectable 
position  of  life,  and,  while  living  with  him  as 
his  wife,  had  five  children,  of  whom  the  eldest, 
Maria  H.,  appeared  to  have  been  born  in  1834. 
These  five  children  all  bore  the  name  of  H. 
(which  name  alone  appeared  in  the  parish  re- 
gisters and  on  a  certain  family  tombstone),  and 
the  uniform  reputation  in  the  family  was  that 
they  were  the  children  of  H.  There  was  no 
evidence  that  G.  ever  had  any  communication 
with  his  wife  subsequently  to  the  desertion, 
though  he  appeared  to  have  been  living,  and 
was  buried,  at  a  place  only  a  few  miles  distant 
from  the  residence  of  H.  There  was  some  evi- 
dence that  he  had  professed  to  marry  another 
woman.  In  an  action  to  administer  the  testa- 
tor's estate,  Maria  H.  claimed  to  share  in  the 
4,000Z.  stock,  as  being  the  legitimate  child  of 
Caroline  G.  by  her  husband  G. : — Held,  that, 
under  all  the  circumstances  of  the  case,  and 
especially  having  regard  to  the  position  in  life 
of  the  parties,  the  fact  that  Maria  H.  and  all 
the  children  afterwards  born  were  called  by  the 
name  of  H.,  and  the  reputation  as  to  their 
parentage  which  had  always  existed  in  the 
family,  there  was  evidence  sufficient  to  rebut 
the  presumption  that  Maria  H.  was  legitimate. 
Hawes  v.  Draeger,  52  Law  J.  Rep.  Chanc.  449  ; 
Law  Rep.  23  Ch.  D.  173. 

Evidence :  entries  of  proceedings  of  college. 
See  Evidence,  7. 

Evidence :  baptismal  certificate.  See  Evidence, 
14. 

Legitimation  by  subsequent  marriage  of  parents : 
legitimated  child  entitled  to  share  under  be- 
quest of  personal  estate  to  children.  See  Will 
—Children,  3. 

LETTER  OF  ADVICE. 

Specific  appropriation.  See  Bill  of  Exchange, 
12. 

LEX  FORI. 

See  Conflict  of  Laws,  3. 

The  law  that  an  incorporeal  hereditament  can 
only  be  conveyed  by  deed  is  part  of  the  lex  loci^ 
not  of  the  lex  fori,  Adams  v.  Clutterbuck,  52 
Law  J.  Rep.  Q.B.  607;  Law  Rep.  10  Q.B.  D.  403. 

LEX  LOCI. 
See  Conflict  of  Laws. 


LIBEL. 
Criminal  Information. 
Injunction. 
Innuendo. 
Justification. 
Privilege.  

[Amendment  of  the  law  of  newspaper  libel  and 
provision  for  the  registration  of  newspaper 
proprietors.  Newspaper  Libel  and  Registration 
Act,  1881.    44  &  45  Vict.  c.  60.] 

Criminal  Information. 

1.- -Leave  to  file  information  when  granted] — 
Application  having  been  made  to  the  Court  for 
leave  to  file  a  criminal  information  by  a  foreign 
nobleman  not  resident  in  this  country,  in  respect 
of  a  libel  on  his  deceased  father  published  in  an 
English  newspaper, — Held,  that  the  Court,  in 
the  exercise  of  its  discretion,  must  refuse  the 
leave,  being  guided  by  the  following  principles : — 
(a)  The  non-residence  of  the  applicant  in  this 
country,  as  rendering  it  unlikely  that  any  breach 
of  the  peace  will  follow,  is  a  cogent  argument, 
though  not  conclusive,  against  the  interference 
of  the  Court,  (b)  The  fact  that  the  subject  of 
the  libel  is  dead  is,  upon  the  weight  of  the  au- 
thorities, an  objection  which  the  Court  will  re- 
gard as  almost  conclusive  against  allowing  an 
information  to  be  filed,  (c)  To  entitle  a  person 
to  ask  the  Court  for  a  criminal  information  he 
must  occupy  some  public  office,  and  the  libel 
complained  of  must  attack  him  in  relation  to 
suoh  office,  not  as  a  private  person.  A  peer,  in 
private  matters,  is  not  entitled  merely  as  a  peer 
to  the  interference  of  the  Court.  The  Queen  v. 
Labouchere,  53  Law  J.  Rep.  QJJ.  362 ;  Law  Rep. 
11  QJ3.  D.  320. 

2. — Newspaper  libel  and  registration  act,  1881] 
— Section  8  of  the  Newspaper  Libel  and  Regis- 
tration Act,  1881,  which  enacts  that  "  No  criminal 
prosecution  shall  be  commenced  against  any 
proprietor,  publisher,  editor,  or  any  person  re- 
sponsible for  the  publication  of  a  newspaper  for 
any  libel  published  therein,  without  the  written 
fiat  or  allowance  of  the  Director  of  Public  Pro- 
secutions in  England,  or  her  Majesty's  Attorney- 
General  in  Ireland,  being  first  had  and  obtained,'* 
does  not  apply  to  criminal  informations  for  libel. 
Yates  v.  The  Queen  (App.),  54  Law  J.  Rep.  Q.B. 
258 ;  Law  Rep.  14  Q  JB.  D.  648. 

Injunction. 

8. — Jurisdiction  of  high  court]  —Although  the 
High  Court  has  jurisdiction  to  grant  an  inter- 
locutory injunction  restraining  the  publication 
of  a  libel,  that  jurisdiction  must  be  very  carefully 
exercised.  The  Quartz  Hill  Consolidated  Chid 
Mining  Company  v.  BeaU  (App.),  51  Law  J. 
Rep.  Chanc.  874 ;  Law  Rep.  20  Ch.  D.  501. 

In  a  case  where— (1)  The  alleged  libel  was 
not  proved  to  be  untrue ;  (2)  There  was  no  alle- 
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gation  in  the  writ  and  statement  of  claim  of  the 
intention  to  continue  the  publication ;  (3)  The 
libel  was  contained  in  a  circular  whioh  was 
prima  facie  a  privileged  communication ;  and 
the  Court  was  not  satisfied  on  the  evidence  that 
the  circular  had  been  issued  mala  fide, — The 
Court  of  Appeal  discharged  the  order  for  an 
interlocutory  injunction  granted  by  Bacon,  Y.C. 
Ibid. 

"  A  Judge  should  hesitate  long  before  he  de- 
cides so  difficult  a  question  as  that  of  privilege 
upon  an  interlocutory  application  " — per  Jessel, 
MJL    Ibid. 

4. — Solvency  of  friendly  society]  —An  inter- 
locutory injunction  was  granted  to  restrain  the 
circulation  of  an  untrue  statement  as  to  the 
financial  position  of  a  friendly  society.  Hill  v. 
Hart-Davis,  51  Law  J.  Bep.  Chano.  845 ;  Law 
Bep.  21  Ch.  D.  798. 

A  circular  by  a  member  of  a  friendly  society 
issued  to  members  for  the  purpose  of  obtaining 
a  statutory  investigation  into  the  solvency  of 
the  society  is  not  privileged  unless  true.    Ibid. 

Innuendo. 

5. — Evidence  for  jury] — H.  &  Sons,  a  firm 
of  brewers,  having  quarrelled  with  a  branch 
manager  of  a  bank,  issued  a  circular  to  the 
tenants  of  their  public-houses  to  the  following 
effect : — "  Messrs.  H.  &  Sons  hereby  give  notice 
that  they  will  not  receive  in  payment  cheques 
drawn  on  any  branch  of  the  "  Bank  in  question. 
A  run  on  the  bank  followed,  which  there  was 
some  evidence  to  connect  with  the  circular.  The 
bank  brought  an  action  of  libel,  alleging  by  in- 
nuendo that  the  circular  imputed  insolvency. 
On  motion  by  the  defendants  for  judgment, — 
Held  (dissenliente  Lord  Penzance),  that  there 
was  no  case  to  go  to  the  jury,  that  the  words 
were  innocent  in  their  primary  and  natural 
sense,  and  would  not  be  read  by  a  reasonable 
man  as  imputing  insolvency.  The  Capital  and 
Counties  Bank  v.  Henty  (H.L.),  52  Law  J.  Bep. 
Q.B.  232 ;  Law  Bep.  7  App.  Cas.  741. 

And  see  Slander,  2. 

Justification. 

6. — Action  for  a  libel  alleging  that  the  plain- 
tiff, a  journalist  and  dramatic  critic,  had  ex- 
torted money  by  threatening  to  publish  defama- 
tory matter  of  a  deceased  actress.  Statement  of 
defence,  inter  aha,  plea  of  justification : — Held, 
by  Mathew,  J.,  and  Cave,  J.,  that— first,  evidence 
of  the  existence  of  rumours  to  the  same  effect 
as  allegations  in  the  libel  is  not  admissible; 
secondly,  evidence  of  particular  acts  of  miscon- 
duct on  the  part  of  the  plaintiff  is  not  admis- 
sible ;  though,  thirdly,  semble  that  general  evi- 
dence of  the  reputation  of  the  plaintiff  may  be 
given  in  mitigation  of  damages— but  to  entitle 
the  defendant  to  give  such  evidence  it  must  be 
stated  or  referred  to  in  his  pleadings,  as  a 
material  fact  on  which  the  defendant  relies, 
within  Order  XIX.  rule  4.  Scott  v.  Sampson, 
51  Law  J.  Bep.  Q~B.  880 ;  Law  Bep.  8  QJ3.  D.  491. 


Privilege. 

7. — Communication  to  wrong  person  by  bona 
fide  mistake] — A  communication  which  if  made 
to  the  person  to  whom  it  was  intended  to  be 
made  would  be  privileged,  is  privileged  although 
made  to  another  person  by  a  bona  fide  mistake. 
Tompson  v.  Dashwood,  52  Law  J.  Bep.  Q.B.  425 ; 
Law  Bep.  11  Q.B.  D.  43. 

8. — Public  policy :  society  to  suppress  mendi- 
city]— A  society  established  for  the  suppression 
of  mendicity  published  a  libellous  report  of  the 
plaintiff.  The  report  was  prepared  for  and  com- 
municated to  persons  who  made  enquiries  of  the 
society  respecting  the  plaintiff  with  the  view  of 
assisting  her  or  of  recommending  her  to  others. 
In  an  action  by  the  plaintiff  against  the  society 
for  damages  for  the  libel  contained  in  the  report : 
— Held,  that  the  report,  having  been  published 
in  the  discharge  of  a  moral  and  social  duty,  was 
privileged.  Waller  v.  Loch  (App.),  51  Law  J. 
Bep.  Q.B.  274 ;  Law  Bep.  7  Q.B.  D.  619. 

And  see  No.  4  supra. 

Discovery:  interrogatories:  tendency  to  crimi- 
nate :  objection  to  answer.  See  Practice — 
Interrogatories,  11. 

Pleading  :  general  denial  that"  defendant  falsely 
and  maliciously  published  of  and  concerning 
the  plaintiff."    See  Practice,  9. 

LEBEBTY  TO  APPLY. 
See  Practice — Judgment,  11. 

LIBRARIES. 

[Public :  amendment  of  law  as  to.  47  &  48  Vict, 
o.  37.] 

LICENCE. 

[Amendment  of  law  relating  to  licences  to  retail 
intoxicating  liquors  on  passenger  vessels  in 
Scotland.    45  &  46  Vict.  o.  66.] 

Assignment :  licence  to  assign  :  vendor  not  hav- 
ing obtained,  whether  competent  to  sue.  See 
Vendor  and  Purchaser,  37. 

Brewer's  licence.  See  Brewer's  Licence  ;  Ex- 
cise. 

Land :  licence  to  occupy  land :  equitable  rights 
of  licensee.  See  Colonial  Law  —  New  Zea- 
land, 2. 

Marriage.    See  Marriage,  2. 

Patent,  to  use.    See  Patent,  13,  27. 

LICENSING  ACTS. 

See  Alehouse. 

LIEN. 

Assignor  of  lease  paying  rent  has  no  lien  on  the 
term.    See  Landlord  and  Tenant — Lease,  1. 

Auctioneer's  lien:  marshalling:  two  funds  in 
hands  of  auctioneer.    See  Auctioneer,  3. 
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LIEN— LIGHT. 


Bankers,  of.    See  Banker,  4,  5. 

Bill  of  exchange :  lien  of  holder  on  goods :  spe- 
cific appropriation.  See  Bill  of  Exchange,  11. 

Brokers,  of,  for  advances.    See  Factor,  1. 

Carrier,  of,  under  special  conditions  not  affected 
by  refusal  of  consignee  to  accept  goods.  See 
Carrier,  9. 

Company,  of,  on  shares  for  debt  of  shareholder. 
See  Company — Shares,  16. 

Executor,  of,  for  costs.    See  Set-off,  3. 

Innkeeper,  of.    See  Innkeeper,  2. 

Maritime.     See  Ship — Lien. 

Railway  company,  of,  for  freight:  right  as 
against  receiver  in  liquidation.  See  Bank- 
ruptcy— Jurisdiction,  4. 

Receiver  in  bankruptcy:  remuneration.  See 
Bankruptcy — Receiver,  4. 

Shares  :  lien  of  company  on  shares  of  member : 
priority.    See  Company— Shares,  18. 

Solicitor,  of,  for  costs.    See  Solicitor,  21-43. 

Trustee,  of,  for  sums  advanced  by  him.  See 
Trustee — Indemnity,  2. 

Vendor's.    See  Vendor  and  Purchaser,  23. 

Waiver  of,  by  taking  security.  See  Innkeeper,  2. 

Waiver  of :  contract  to  take  bills  in  payment : 
artificer's  lien  on  ship.    See  Ship — Lien,  1. 

LIFE  ASSURANCE  COMPANIES  ACT,  8.  22. 
See  Insurance,  Life,  2,  3. 


Obstruction. 
Right. 


LIGHT. 


Obstruotion. 


1.— Angle  of  46° :  injunction :  form  of  judg- 
ment]— The  question  of  the  amount  of  obstruo- 
tion is  always  a  question  of  fact  which  depends 
on  the  evidence  in  each  case,  and  there  is  no 
conclusion  of  law  that  a  building  will  not  ob- 
struct the  light  coming  to  a  window  if  it  per- 
mits the  light  to  fall  on  the  window  at  an  angle  of 
not  less  than  45°  from  the  vertical.  Therefore 
a  plaintiff  whose  ancient  light  is  obstructed  is 
entitled  to  a  judgment  in  general  terms,  without 
referring  to  the  angle  of  incidence  of  the  light, 
unless  there  is  some  special  evidence  justifying 
the  insertion  of  such  a  clause.  Hackett  v. 
Baiss  (Law  Rep.  20  Eq.  494)  considered.  Parker 
v.  Tlie  First  Avenue  Hotel  Company  (App.),  Law 
Rep.  24  Ch.  D.  282. 

2. — Injunction  or  damages:  Lord  Cairns'* 
act] — The  Court  will  not,  in  exercising  the  dis- 
cretion given  to  it  by  section  2  of  Lord  Cairns's 
Act,  compel  the  plaintiff  to  sell  his  property  out 
and  out  to  the  defendant,  by  awarding  the 
plaintiff  damages  in  lieu  of  an  injunction, 
when  the  defendant,  by  the  buildings  which  he 


is  erecting,  is  doing  an  act  which  will  render 
the  property  of  the  plaintiff  absolutely  useless 
to  him.  When,  however,  the  injury  is  less 
serious,  and  the  Court  considers  that  the  plain- 
tiff's  property  may  still  remain  substantially 
useful  to  him  if  the  defendant's  buildings  are 
permitted  to  continue,  and  that  the  injury  is  of 
such  a  nature  as  can  be  compensated  by  money, 
the  Court  may  exercise  its  discretion  by  award- 
ing the  plaintiff  damages  in  lieu  of  an  injunc- 
tion; and,  for  the  purpose  of  exercising  its 
discretion,  the  Court  will  have  regard  to  the 
nature  and  situation  of  the  property.  Holland 
v.  Worley,  54  Law  J.  Rep.  Chanc.  268. 

8. — Interim  injunction:  balance  of  conve- 
nience]—The  plaintiffs  being  the  owners  of  an 
ancient  building  which  had  numerous  windows 
pulled  it  down  and  rebuilt  it.  A  few  of  the 
windows  in  the  new  house  included  the  space 
occupied  by  ancient  windows,  but  were  of  larger 
dimensions;  several  others  included  some  por- 
tion of  the  space  occupied  by  ancient  windows  ; 
and  in  some  cases  the  spaces  occupied  by 
anoient  windows  were  entirely  built  up  in  the 
new  house.  The  defendants  commenced  to 
build  a  house  on  the  opposite  side  of  the  street 
which,  if  completed  according  to  the  plans, 
would  materially  interfere  with  the  light  coming 
to  the  plaintiff's  windows.  On  a  motion  for  an 
interim  injunction  the  Court,  holding  that  the 
plaintiffs  had  shewn  an  intention  to  preserve, 
and  not  to  abandon,  their  ancient  lights,  and 
that  there  was  a  fair  question  of  right  to  be 
tried  at  the  hearing,  and  considering  that  the 
balance  of  convenience  was  in  favour  of  grant- 
ing an  injunction  rather  than  of  allowing  the 
defendants  to  complete  their  building  with  an 
undertaking  to  pull  it  down  if  required  to  do  so, 
granted  an  injunction  till  the  hearing.  The 
order  of  Bacon,  V.C.,  affirmed.  Hutchinson  v. 
Copestake  (9  Com.  B.  Rep.  N.S.  863)  and 
Tapling  v.  Jones  (12  Com.  B.  Rep.  N.S.  826 ; 
11  H.L.  Cas.  290)  considered.  Neioson  v.  Pender 
(App.),  Law  Rep.  27  Ch.  D.  43. 

Right. 

4- — Abandonment] — In  the  front  wall  of  a 
house,  a  portion  of  which  projected  at  an  angle 
into  the  street  in  which  it  was  built,  was  a  win- 
dow looking  into  the  street,  which  window  was 
an  ancient  light.  The  house  was  pulled  down, 
and  then  rebuilt,  partly  upon  the  old  site  and 
partly  upon  fresh  ground  at  the  rear  of  the 
premises,  the  front  wall  of  the  new  house  being 
set  back  from  the  line  on  which  the  old  front 
wall  formerly  stood,  and  not  being  parallel  to 
the  old.  In  the  front  wall  of  the  new  house  a 
window  was  placed  occupying  a  space  corre- 
sponding substantially  with  that  occupied  by 
the  old  window: — Held,  that  the  ancient  light 
had  not  been  lost  nor  abandoned.  BuUers  v. 
Dickinson,  54  Law  J.  Rep.  Chano.  776 ;  Law  Rep. 
29  Ch.  D.  155. 

5. — Abandonment :  alteration  of  premises]— 
The  rule  that,  in  the  absence  of  evidence  of  in- 
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tentional  abandonment,  the  right  to  ancient 
lights  is  preserved  to  the  owner  of  the  dominant 
tenement,  notwithstanding  the  rebuilding  and 
alteration  of  his  premises,  applies  as  well  to 
the  advancement  as  to  the  retirement  of  the 
plane  of  the  wall  containing  the  ancient  lights. 
Scott  v.  Pape,  54  Law  J.  Rep.  Chanc.  914. 

The  plaintiff,  in  1872,  pulled  down  certain  old 
buildings  containing  windows  which  were  ancient 
lights,  and  rebuilt  them  at  a  higher  elevation, 
and  putting  in  larger  and  more  numerous  win- 
dows, but  blocking  up  some  of  his  own  ancient 
lights.  He  had  preserved  no  exact  record  of 
the  positions  and  dimensions  of  the  ancient 
lights,  but  it  had  been  found  by  a  referee  that 
substantial  portions  of  the  new  windows  corre- 
sponded with  portions  of  the  old  windows,  and 
admitted  light  which  would  have  passed  through 
the  latter.  In  rebuilding,  the  plaintiff  advanced 
the  east  wall  so  that  the  plane  of  it  was  nearer 
to  the  defendant's  opposite  buildings  than  it 
formerly  was  by  distances  varying  from  2  feet 
3  inches  to  13  inches.  The  defendant  having 
pulled  down  his  old  buildings  opposite  the 
plaintiff's  east  wall,  and  having  commenced  to 
re-erect  them  so  as  to  interfere  with  the  access 
of  light  to  the  windows  in  question, — Held,  that 
the  plaintiff  was  entitled  to  an  injunction  in 
respect  of  such  portions  of  his  windows  as  corre- 
sponded with  those  in  the  east  wall  of  his  old 
buildings.    Ibid. 

6.— Abandonment :  new  buildings :  total  al- 
teration of  structure  :  loss  of  easement]  —  In 
1868  three  cottages  containing  ancient  lights 
were  pulled  down,  and  a  large  warehouse  built 
on  their  site  containing  three  large  windows. 
There  was  no  evidence  on  which  the  Court  could 
rely  as  to  the  position  of  the  windows  in  the 
cottages,  though  it  was  admitted  that  small 
parts  of  the  new  windows  might  occupy  por- 
tions of  space  through  which  light  was  admitted 
to  the  cottages: — Held  (affirming  the  decision 
of  Bacon,  V.C.),  that  in  the  absence  of  evidence 
as  to  the  position  of  the  ancient  lights,  the 
easement  could  not  be  maintained  as  to  the  new 
building.  Fowlers  v.  Walker  (App.),  51  Law  J. 
Bep.  Chanc.  443. 

7. — Grant :  implied  reservation  by  grantor : 
notice ;  building  scheme :  merger  of  lease :  sur- 
render]— A  plot  of  land  was  demised  in  seven 
parcels  by  separate  simultaneous  leases,  each 
containing  a  ground  plan  of  the  whole  plot  and 
covenants  for  the  erection  of  buildings  accord- 
ing to  plans  to  be  approved  by  the  lessors  and 
for  their  maintenance  and  repair  when  erected. 
The  lessors  approved  plans  for  a  single  building 
capable  of  subdivision  into  seven  blocks  corre- 
sponding to  the  seven  leases,  and  such  building 
was  erected  by  the  lessee.  Before  the  com- 
mencement of  the  action  the  building  had  been 
subdivided,  and  the  appellant  was  in  possession 
of  one  block  and  the  respondents  of  two  ad- 
joining blocks.  The  respondents'  title  was  de- 
rived through  two  mortgages  by  the  lessee  whioh 
had  been  foreclosed,  neither  containing  any 
express  reservation  of  lights.  The  mortgage  of 
Digest,  1881-1885. 


one  block  was  executed  during  the  building 
operations,  and  contained  a  recital  of  the  les- 
sors' approval  of  the  plans,  a  covenant  by  the 
mortgagor  to  complete  the  works  in  accordance 
therewith,  and,  in  default,  power  to  the  mort- 
gagees to  do  the  work  themselves  subject  to  the 
covenants  in  the  lease.  The  other  mortgage  was 
executed  when  the  building  had  been  substan- 
tially completed  to  mortgagees  who  had  notice 
of  the  approved  plans.  The  appellant's  block 
was  subsequently  mortgaged  by  the  lessee,  and 
after  a  foreclosure  the  lease  was  surrendered, 
and  a  renewed  lease  granted,  of  which  the  ap- 
pellant was  assignee.  The  respondents  having 
obstructed  certain  windows  of  the  appellant 
which,  in  accordance  with  the  approved  plans, 
looked  out  into  open  spaces  in  their  blocks, — 
Held,  by  the  Earl  of  Selborne  and  Lord  Fitz- 
Gerald  (dissentiente  Lord  Blackburn),  that  the 
mortgages  of  the  respondents'  blocks  operated 
as  agreements,  mutually  binding  on  the  parties 
thereto  and  those  claiming  under  them,  not  to 
deviate  from  the  approved  plans,  and  that  not- 
withstanding the  surrender  above  mentioned  the 
appellant  was  entitled  to  the  benefit  of  these 
agreements  and  to  an  injunction  against  the 
respondents.  Russell  v.  Watts  (H.L.),  55  Law 
J.  Bep.  Chanc.  158 ;  Law  Bep.  10  App.  Cas.  598. 

Decision  of  the  Court  of  Appeal  (Law  Bep.  25 
Ch.  D.  559)  reversed,  and  previous  decision  of 
Bacon,  V.C.,  restored.    Ibid. 

Per  the  Earl  of  Selborne. — If  on  a  sale  of 
land  adjoining  a  house  to  be  built  by  the  vendor 
it  is  agreed  that  one  wall  of  the  house  may 
stand  partly  on,  and  have  particular  windows 
overlooking,  the  land  sold,  the  purchaser  cannot 
build  on  the  land  so  as  to  obstruct  the  windows. 
Ibid. 

8. — Grant :  simultaneous  conveyances  :  right 
of  purchaser  of  land  to  obstruct  lights] — Where 
simultaneous  conveyances  are  executed  by  the 
owner  of  a  dwelling-house  and  of  the  adjoining 
land  to  different  purchasers  who  have  each 
notice  of  the  conveyance  to  the  other,  the  pur- 
chaser of  the  land  cannot  build  thereon  so  as  to 
obstruct  the  lights  of  the  house.  The  owner  of 
a  piece  of  land  with  two  dwelling-houses  there- 
on possessing  certain  anoient  lights,  and  of  an 
adjoining  piece  of  land,  by  his  will  devised  his 
real  estate  to  his  two  sons  and  a  third  person  in 
trust  for  sale,  and  gave  each  of  his  sons  an 
option  of  purchasing  any  part  of  his  real  estate. 
The  trustees  of  the  will  by  simultaneous  con- 
veyances granted  the  piece  of  land  with  the 
houses,  "  together  with  all  lights  thereunto  be- 
longing," to  one  son  in  fee,  and  the  adjoining 
piece  of  land,  u  together  with  all  lights  there- 
unto belonging,"  to  the  other  son  in  fee.  The 
purchaser  of  the  latter  piece  of  land  commenced 
building  thereon  in  a  way  to  obscure  the  lights 
in  the  two  dwelling-houses:— Held,  that  the 
purchaser  was  not  entitled  to  build  so  as  to 
obscure  the  lights  in  the  two  dwelling-houses, 
and  an  injunction  was  granted  to  restrain  him 
from  doing  so.  Allen  v.  Taylor,  50  Law  J.  Bep. 
Chanc,  178  ;  Law  Bep.  16  Ch.  D.  355. 
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9.—  Prescription :  interference:  burden  of 
proof] — Semble,  in  order  to  defeat  the  right  to 
light  under  Section  4  of  the  Prescription  Act  by 
an  interruption  to  light  acquiesced  in  for  a  year, 
actual  notice  of  the  person  authorising  the  same 
must  be  proved.  Seddon  v.  The  Bank  of  Bolton, 
61  Law  J.  Rep.  Chanc.  542;  Law  Rep.  19 
Ch.  D.  462. 

Where  a  party  on  whom  the  burden  of  proof 
lies  has  by  evidence  shifted  the  burden,  the  op- 
posite party  may  reshift  the  burden  by  shewing 
by  other  evidence  that  the  evidence  of  the  other 
side  is  not  trustworthy  in  certain  particulars. 
Ibid. 

LIGHTERMAN. 

Marine  insurance :  concealment  of  arrangement 
between  assured  and  lighterman.  Bee  Insur- 
ance, Marine,  L 

LIGHTHOUSE. 
Rateability  to  poor  rate.    See  Poor  Rates,  5. 

LIGHTS. 

At  sea :  regulations  as  to.  See  Ship— Collision, 
28-31. 

LIMITATION  OF  ACTION. 

Corporation,  against,  as  surveyor  of  highways. 
See  Highway,  25. 

LIMITATION  OF  LIABILITY. 
See  Ship— Collision,  13-17. 

LIMITATIONS,  STATUTE  OF. 
Acknowledgment. 
Express  Trust. 
Fraud. 
Intestacy. 
Legacy. 
Mortgage. 
Payment. 
Real  Property. 
Simple  Contract  Debt 

Acknowledgment 

1.  —  Absolute  acknowledgment]  —  A  debtor, 
whose  debt  to  his  creditor  was  barred  by  the 
Statute  of  Limitations,  wrote  to  his  creditor  the 
following  letter :— "  I  thank  you  for  your  very  kind 
offer  to  give  up  the  rent  of  Tyn-y-Burwydd  next 
Christmas,  but  I  am  happy  to  say  at  that  time 
both  principal  and  interest  will  have  been  paid 
in  full" :— Held,  that  this  was  not  such  an 
absolute  unconditional  acknowledgment  of  the 
debt  that  a  promise  to  pay  could  be  implied, 
and  that  it  did  not  take  the  case  out  of  the 


Statute  of  Limitations.    Green  v.  Humphreys 
(App.),  53  Law  J.  Rep.  Chanc.  625;  Law  Rep. 

26  Ch.  D.  474. 

Decision  of  Pollock,  B.  (52  Law  J.  Rep.  Chanc. 
659  ;  Law  Rep.  23  Ch.  D.  207),  reversed.    Ibid. 

2. — Twenty  years1  adverse  possession:  subse- 
quent acknowledgment] — When  once  a  title  has 
been  acquired  by  adverse  possession  for  twenty 
years  under  the  Statute  of  Limitations,  that 
title  is  indefeasible,  and  no  subsequent  acknow- 
ledgment or  payment  of  rent  is  of  any  avail  to 
revest  in  the  former  owner  the  title  so  extin- 
guished. Ruling  of  Malins,  V.C.,  on  this  point 
reversed.  Sanders  v.  Sanders  (App.),  51  Law  J. 
Rep.  Chanc.  276 ;  Law  Rep.  19  Ch.  D.  373. 

Stansfield  v.  Hobson  (16  Beav.  236 ;  8  De  Gex, 
M.  &  G.  620 ;  22  Law  J.  Rep.  Chanc.  457)  is  no 
authority  to  the  contrary.  The  decision  in  that 
case  explained.    Ibid. 

But  the  case  being  tried  upon  admissions, 
upon  which  there  appeared  a  continuous  ac- 
counting by  one  tenant  in  common,  who  was  in 
possession,  to  his  co-tenant  of  a  moiety  of  the 
rents  of  the  property  for  fifteen  and  a  half  years 
before  the  commencement  of  the  action,  and 
nothing  beyond  a  bare  admission  of  receipt  of 
rent  to  evidence  undisturbed  possession  without 
accounting  by  one  tenant  in  common  for  more 
than  twenty  years  previous, — Held  (affirming 
the  decision  of  Malins,  V.C.),  that  the  plaintiff's 
claim  had  not  been  barred  by  the  statute.  Ap- 
plication for  leave  to  produce  fresh  evidence  to 
prove  such  undisturbed  continuous  possession 
refused.    Ibid. 

Promise  to  pay.    See  No.  4  infra. 

Bond  Debt 
See  No.  18  infra. 

Express  Trust 

3.— Annuity  charged  on  land]— By  a  deed  in 
1833,  land  was  conveyed  to  trustees,  upon  trust, 
after  the  decease  of  M.  C,  to  pay  an  annuity  to 
J.  M.  and  his  heirs.  M.  C.  died  in  1857,  but  no 
claim  was  made  to  the  annuity  until  1884 : — 
Held,  that  the  right  of  the  annuitant  to  recover 
any  past  payments  of  the  annuity  was  barred 
under  the  Statutes  of  Limitation.  Hughes  v. 
Coles,  53  Law  J.  Rep.  Chanc.  1047 ;  Law  Rep. 

27  Ch.  D.  23. 

4. — Mortgage:  surplus  proceeds  of  sale: 
acknowledgment  of  debt]— A  constructive  trust 
of  surplus  proceeds  of  sale  by  a  mortgagee 
arises  (no  trust  being  expressed  in  the  mortgage- 
deed)  when  it  is  shewn  that  there  is  such  sur- 
plus; but  evidence  that  there  is  such  surplus 
will  not  establish  an  express  trust  for  the  pur- 
pose of  section  25  of  the  statute  3  &  4  Will.  4. 
c.  27.  Banner  v.  Berridge,  50  Law  J.  Rep. 
Chanc.  630 ;  Law  Rep.  18  Ch.  D.  254. 

Tanner  v.  Heard  (23  Beav.  555)  explained; 
Ibid. 

Semble,  3  A  4  Will.  4.  c.  27,  s.  25,  is,  by  the 
effect  of  the  Judicature  Act,  applicable  to  per- 
sonal property  as  well  as  land.    Ibid. 
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Express  trusts  within  that  section  are  not 
confined  to  trusts  expressed  by  deed,  bat  cover 
a  case  where  property  wholly  belonging  to  one 
party  is  pat  in  the  hands  of  another  for  the 
owner's  benefit.    Ibid. 

Semble,  an  unqualified  admission  of  an 
account  being  open,  or  one  which  either  party 
is  at  liberty  to  examine,  implies  a  promise  to 
pay  the  balance  found  due.    Ibid. 

Correspondence  and  expressions  with  regard 
to  an  open  account  from  which  the  Court  col- 
lected (without  resort  to  the  above  implication) 
a  promise  to  pay  the  amount  due.    Ibid. 

6. — Trust  or  direction  for  payment  of  debts] — 
A  trust  in  a  will  for  the  payment  of  debts  out  of 
real  estate  does  not  prevent  the  operation  of  the 
Statute  of  Limitations,  if  the  testator  in  fact 
leaves  no  real  estate  to  support  the  trust.  In 
re  J.  G.  &  F.  Hepburn ;  ex  parte  Smith,  54  Law 
J.  Rep.  Q.B.  422  ;  Law  Rep.  14  Q.B.  D.  394. 

6. — A  testamentary  direction  to  pay  just  debts 
will  not  keep  alive  the  remedy  on  a  debt  other- 
wise barred  by  lapse  of  time.  Fearnside  v. 
Flint,  52  Law  J.  Rep.  Chano.  479 ;  Law  Rep. 
22  Ch.  D.  579. 

Devastavit  by  executor.  See  Executor,  5; 
No.  19  infra. 

Misfeasance  by  directors :  dividends  improperly 
paid  out  of  capital.  See  Company — Direc- 
tor, 16. 

Money  due  from  receiver :  debt  of  record.  See 
Receiver,  10. 

Fraud. 

7. — Concealment :  discovery :  time  from  which 
statute  run*]— Concealed  fraud  and  the  absence 
of  reasonable  means  of  discovery  of  such  fraud 
may  be  pleaded  in  reply  to  a  defence  of  the 
Statute  of  Limitations.  Where  to  a  claim  for 
damages  for  fraudulent  representations,  whereby 
the  plaintiff  was  induced  to  purchase  certain 
shares  which  were  always  worthless,  the  defen- 
dant pleaded  the  Statute  of  Limitations,  and 
the  plaintiff  replied  that  he  did  not  discover, 
and  could  not  by  reasonable  diligence  have  dis- 
covered the  fraud,  or  that  the  defendant  was  a 
party  to  it,  and  that  the  defendant  had  actively 
concealed  the  fraud  to  prevent  discovery  till 
within  six  years  before  action,— Held  (affirming 
the  Queen's  Bench  Division,  51  Law  J.  Rep. 
Q.B.  228;  Law  Rep.  8  Q.B.  D.  296),  on  de- 
murrer, by  Lord  Coleridge,  C.J.,  and  Brett,  L.J. 
(Holker,  L.J.,  dissentiente),  a  good  reply.  Gibbs 
v.  Guild  (App.),  51  Law  J.  Rep.  Q.B.  313 ;  Law 
Rep.  9  Q.B.  D.  59. 

8. — Deposit  of  title-deeds :  detinue :  demand 
and  refusal] — Title-deeds  were  fraudulently 
deposited  by  a  person  not  having  the  right  to 
their  custody  with  a  solicitor,  who,  with  no 
knowledge  of  the  fraud,  advanced  money  on  the 
security  of  such  deposit, — Held,  that  until  the 
delivery  of  the  deeds  had  been  demanded  from 
the  innocent  and  bona  fide  holder  and  refused, 
there  was  no  conversion ;  and  that  the  Statute 
of  Limitations  began  to  run  only  from  such 


demand  and  refusal.  Spachman  v.  Foster,  52 
Law  J.  Rep.  Q.B.  418 ;  Law  Rep.  11  Q.B.  D.  99. 
9- — Will:  intestacy:  real  arid  personal 
estate]  — The  plaintiffs  sued  te  recover  property, 
both  real  and  personal,  to  which,  as  alleged, 
their  predecessors  in  title  had  become  entitled 
upon  the  death  of  a  testator,  in  1798,  who  had 
died  intestate  as  to  the  whole  property  comprised 
in  his  will ;  and  alleged  fraud  and  concealment 
on  the  part  of  the  defendants  and  their  prede- 
cessors in  title,  which  could  not,  with  reason- 
able diligence,  have  been  discovered  prior  to 
1879 : — Held,  upon  demurrer,  that,  as  to  the 
real  estate,  the  alleged  fraud  might,  with  reason- 
able diligence,  have  been  sooner  discovered,  and 
that,  therefore,  the  plaintiffs'  title  was  barred  by 
the  26th  section  of  3  &  4  Will.  4.  c.  27 ;  and 
that,  as  regarded  the  personal  estate,  the  13th 
section  of  23  &  24  Vict.  c.  38  was  an  absolute 
bar  to  the  plaintiffs'  claim,  that  section  being 
held  to  be  retrospective.  In  re  Jennens ;  Willis 
v.  Earl  Howe,  50  Law  J.  Rep.  Chanc.  4. 

Intestacy. 

[Reoovery  of  personal  estate  of  deceased  where 
administration  granted  to  nominee  of  Crown. 
47  &  48  Vict.  c.  71,  s.  2.] 
10.— "Dying  intestate " :  " present  right  to 
receive":  part  payment] — The  operation  of 
23  &  24  Vict.  c.  38,  s.  13,  is  retrospective,  so 
that  the  limitation  of  twenty  years  "  next  after 
a  present  right  to  receive  the  same  shall  have 
accrued  "  thereby  imposed  (in  analogy  to  3  &  4 
Will.  4,  c.  27,  s.  40)  upon  claims  to  recover  per- 
sonal estate  of  "  any  person  dying  intestate, 
possessed  by  the  legal  personal  representative 
of  such  intestate,"  is  not  confined  to  the  case  of 
persons  dying  intestate  after  the  31st  of  Decem- 
ber, 1860,  the  time  fixed  by  the  section  for  com- 
mencement of  the  operation  of  the  enactment. 
Accordingly  a  claim  by  next-of-kin  for  general 
administration  of  the  estate  of  an  intestate  who 
died  in  1848  was  barred  at  the  end  of  twenty- 
one  years  from  that  date ;  and  leave  to  revive 
an  administration  suit  relating  to  the  same 
estate  in  which  no  proceeding  had  been  taken 
since  the  decree  in  1855  was  refused.  But  with 
respect  to  assets  of  the  intestate  not  received 
by  the  administrator  until  1870  (more  than 
twenty  years  after  the  death,  and  within  twenty 
years  before  the  issue  of  the  writ)  the  claim  of 
the  next-of-kin  to  administration,  limited  to 
such  assets,  was  not  barred;  there  being  no 
"  present  right  to  receive  "  on  the  part  of  the 
next-of-kin  until  the  assets  had  been  actually 
recovered  by  the  administrator.  Part  payment 
by  the  administrator  out  of  a  particular  asset 
which  has  so  fallen  in  will  not  revive  the  right  to 
sue  for  general  administration  which  was  at  the 
time  of  payment  barred  by  statute.  In  re 
Johnson ;  Sly  v.  Blake,  Law  Rep.  29  Ch.  D.  964. 

Legacy. 

U. — Interest]  —  Where    a   testator's    estate, 
being   reversionary,    cannot     be    immediately 
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realised  with  advantage,  and  the  realisation  is 
consequently,  deferred  with  the  acquiescence  of 
the  legatees",  such  legatees  are  entitled,  on 
realisation,  to  receive  their  legacies  with  interest 
from  one  year  after  the  testator'B  death,  even 
though  that  be  a  period  of  more  than  six  years. 
In  re  Blackford ;  Blackford  v.  Wbrsley,  64  Law 
J.  Rep.  Chanc.  215 ;  Law  Rep.  27  Ch.  D.  676. 

Mortgage. 

12. — Action  on  covenant :  twenty  years] — 
Where  no  principal  or  interest  in  respect  of  a 
mortgage  debt  has  been  paid,  and  no  acknow- 
ledgment in  writing  has  been  given  for  the  space 
of  twelve  years,  no  action  will  lie  on  the  covenant 
to  pay.  Sutton  v.  Sutton  (App.),  52  Law  J.  Rep. 
Chanc.  333 ;  Law  Rep.  22  Ch.  D.  511. 

The  8th  section,  which  bars  the  mortgagee  of 
his  remedies  against  the  mortgaged  land  after 
the  expiration  of  twelve  years  without  payment 
or  acknowledgment,  bars  also  his  remedy  under 
the  covenant  of  the  mortgagor  for  payment  of 
principal  and  interest.    Ibid. 

Dictum  of  Jessel,  M.R.,  in  In  re  Venour's 
Settled  Estates  (45  Law  J.  Rep.  Chanc.  409; 
Law  Rep.  2  Ch.  D.  522,  at  p.  525),  that  marginal 
notes  to  the  sections  of  an  Act  of  Parliament 
are  part  of  the  Act,  corrected.    Ibid. 

Hunter  v.  Nockolds  (1  Mac.  &  G.  640,  651 ; 
1  Hall  &  Tw.  644 ;  19  Law  J.  Rep.  Chanc.  177) 
explained  or  overruled.    Ibid. 

18. — Bond] — The  remedy  on  a  bond  given  in 
respect  of  a  debt  secured  by  a  mortgage  of  even 
date  on  land  is  barred  by  the  lapse  of  twelve 
years  from  the  last  payment  or  acknowledg- 
ment. Feamside  v.  Flint,  52  Law  J.  Rep. 
Chanc.  479  ;  Law  Rep.  22  Ch.  D.  579. 

14.— Disabilities] — Seotion  8  of  the  Real 
Property  Limitation  Act,  1874,  saving  the  rights 
of  persons  under  disability,  does  not  apply  to 
section  7,  which  bars  a  mortgagor  at  the  end  of 
twelve  years  from  the  time  when  the  mortgagee 
took  possession.  Where,  therefore,  a  mortgagee 
entered  into  possession  in  1861,  and  had  re- 
mained in  possession  ever  since  without  any 
written  acknowledgment,  and  a  redemption 
action  was  brought  in  1879  by  the  representa- 
tives of  the  mortgagor,  who  had  been  under 
disabilities  of  infancy  and  marriage, — Held, 
that  the  Statute  of  Limitations  was  a  bar  to  the 
action.  Forster  v.  Patterson,  50  Law  J.  Rep. 
Chanc.  603 ;  Law  Rep.  17  Ch.  D.  132. 

15. — Foreclosure :  payment]  —  A  foreclosure 
action  is  an  action  for  recovery  of  land,  and 
falls  within  3  &  4  Will.  4.  c.  27,  ss.  2  and  24, 
and  also  the  additional  and  explanatory  enact- 
ment of  7  Will.  4.  and  1  Vict.  c.  28.  Harlock  v. 
Askberry  (App.),  51  Law  J.  Rep.  Chanc.  394; 
Law  Rep.  19  Ch.  D.  539. 

A  payment,  to  come  within  1  Vict.  c.  28,  must 
be  a  payment  of  principal  or  interest  by  the 
mortgagor,  or  some  person  bound  or  entitled  to 
pay  principal  or  interest  on  his  behalf.  The 
word  "paid"  in  section  40  of  8  A  4  Will.  4.  c. 
27  involves  as  a  necessary  implication  the  addi- 


tion of  "by  the  person  liable  to  pay.'*  A  pay- 
ment to  the  mortgagee  of  rent  by  a  tenant  of 
the  mortgaged  premises  is  not  such  a  payment. 
Ibid. 

Judgment  of  Fry,  J.  (50  Law  J.  Rep.  Chanc. 
745  ;  Law  Rep.  18  Ch.  D.  229)  reversed.    Ibid. 

16. — Mortgagee  out  of  possession :  foreclosure : 
ejectment] — The  bringing  of  an  action  for  fore- 
closure stops  the  Statute  of  Limitations  from 
running  to  defeat  the  mortgagee's  right  to  re- 
cover in  an  action  of  ejectment  the  property 
comprised  in  the  mortgage.  Pugk  v.  Heath 
(H.L.),  51  Law  J.  Rep.  Q.B.  367;  Law  Rep. 
7  App.  Cas.  235. 

A  mortgagee  who  obtains  a  decree  for  fore- 
closure thereby  acquires  a  new  title,  namely, 
that  of  absolute  owner,  and  his  right  to  bring 
an  action  upon  that  title  first  accrues  at  the 
date  of  the  decree.    Ibid. 

Judgment  of  the  Court  of  Appeal  (50  Law 
J.  Rep.  Q.B.  473;  Law  Rep.  6  Q.B.D.  845) 
affirmed.    Ibid. 

17. — Possession :  absence  beyond  seas]  —Pos- 
session by  a  mortgagor  of  part  of  the  mortgaged 
property  does  not,  since  the  passing  of  the 
3  &  4  Will.  4.  o.  27,  operate  to  prevent  his  being 
barred  by  lapse  of  time  from  redeeming  such 
part  as  is  in  the  possession  of  the  mortgagee. 
Absence  beyond  seas  is  not,  under  the  same 
statute,  a  disability  as  between  mortgagor  and 
mortgagee.  Kinsman  v.  Rouse,  50  Law  J.  Rep. 
Chanc.  486  ;  Law  Rep.  17  Ch.  D.  104. 

18. — Reconveyance] — A  mortgage  had  been 
paid  off  more  than  thirteen  years,  but  no  recon- 
veyance executed : — Held,  that  a  purchaser 
could  not  require  the  concurrence  of  the  mort- 
gagee, on  the  ground  that  the  mortgagor  had 
become  tenant  at  will  to  the  mortgagee,  and  that 
time  began  to  run  one  year  thereafter.  In  re 
Sands  to  Thompson,  52  Law  J.  Rep.  Chanc. 
406 ;  Law  Rep.  22  Ch.  D.  614. 

Payment. 

19. — Executors :  devastavit :  payment  of  inter- 
est]— Testator  mortgaged  real  estate,  and  cove- 
nanted for  repayment  of  principal  and  interest, 
and  by  his  will  gave  his  real  estate,  subject  to 
the  mortgage,  and  his  personal  estate  to  his 
executors  on  trusts  in  favour  of  his  children. 
Testator  died  in  1859.  In  1861  the  executors 
distributed  the  personal  estate  amongst  the 
children.  Interest  on  the  mortgage  was  paid 
by  the  beneficiaries  in  possession  of  the  real 
estate.  In  1882  the  mortgagees  brought  this 
action  to  realise  their  security  and  for  adminis- 
tration of  the  testator's  estate,  seeking  to  make 
the  executors  liable  for  a  devastavit  in  having 
distributed  the  personal  estate : — Held,  that 
though  the  payment  of  interest  kept  alive  the 
right  of  the  mortgagees  to  have  administration 
of  the  testator's  estate,  it  did  not  keep  alive  the 
right  against  the  executors  on  the  devastavit, 
whioh  was  barred  by  the  Statute  of  Limitations. 
In  re  Gale;  Blake  v.  Gale,  53  Law  J.  Rep. 
Chanc.  694 ;  Law  Rep.  22  Oh.  D.  820. 
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20. — Solicitor:  payment  of  interest] — The 
solicitor  of  a  mortgagor  paid  the  interest  to  the 
mortgagee,  and  it  was  taken  into  account  be- 
tween them  up  to  1866.  From  that  time  the 
solicitor  continued  to  pay  the  interest,  but  there 
was  no  proof  that  he  acted  as  agent  for  the 
mortgagor  or  that  the  mortgagor  furnished  the 
money : — Held,  in  a  foreclosure  action  brought 
in  1884,  that  there  had  been  no  sufficient  pay- 
ment of  interest  to  take  the  case  out  of  the 
Statutes  of  Limitations,  and  that  the  action 
was  barred.  Newbould  v.  Smith,  Law  Bep.  29 
Ch.  D.  882. 

Executor :  payment  of  statute-barred  debt.    See 
Exectjtob,  18. 

Part  payment.    See  No.  10  supra. 

Payment  to  mortgagee.    See  No.  15  supra. 

Penalty. 
Action  for.    See  Penalty,  2. 

Seal  Property. 

21. — Cause  of  action :  successive  subsidences 
caused  by  one  excavation] — The  plaintiff  owned 
the  surface  of  certain  land  under  which  the 
defendants  had  worked  the  coal  down  to,  but 
not  since,  1868.  In  1871  part  of  this  surface 
subsided,  and  the  plaintiff's  houses  were  thereby 
injured.  The  defendants  then,  by  agreement, 
repaired  the  injured  houses.  In  1882  a  fresh 
subsidence  took  place,  although  the  defendants 
had  not  worked  the  coal  since  1868,  nor  had 
they  done  anything  whatever  under  the  plain- 
tiff's land  since  that  date.  This  subsidence 
caused  injury  to  certain  other  houses  belonging 
to  the  plaintiff,  and  he  brought  an  action  to 
recover  damages  for  the  injury  so  caused.  The 
defendants  relied  on  the  Statute  of  Limitations, 
alleging  that  the  cause  of  action  accrued  in 
1871,  when  the  first  subsidence  took  place: — 
Held,  that  the  plaintiff  was  entitled  to  recover, 
for  that  the  subsidence  causing  damage  was  the 
cause  of  action,  that  each  fresh  interference 
with  the  plaintiff's  right  to  support  which 
affected  the  enjoyment  of  his  property  gave  rise 
.  to  a  fresh  cause  of  action,  and  therefore  that  the 
plaintiff's  claim,  which  was  based  on  the  sub- 
sidence in  1882,  was  not  barred  by  the  Statute 
of  Limitations.  Mitchell  v.  The  Darley  Main 
Colliery  Company  (App.),  53  Law  J.  Bep.  Q.B. 
471 ;  Law  Bep.  14  Q.B.  D.  125. 

Lamb  y.  Walker  (47  Law  J.  Bep.  Q.B.  451) 
overruled.    Ibid. 

Whitehouse  y.  Fellowes  (80  Law  J.  Bep.  Ci\ 
805)  approved"    Ibid. 

22. — Railway :  lands  actually  required  for 
the  purposes  of] — Action  for  the  recovery  of 
land  taken  by  a  railway  company  in  1881  as 
being  actually  required  for  the  purposes  of  their 
undertaking.  The  land  had  for  some  years 
before  1863  been  in  the  possession  of  one  Beale, 
who  used  it  as  a  coal  wharf,  and  was  from  that 
time  up  till  1881  used  by  the  plaintiff,  who  had 
purchased  Beale's   business.    The   company's 


servants  occasionally,  at  the  plaintiff's  request, 
repaired  a  fence  which  was  between  the  coal 
wharf  and  a  siding  whereon  the  company's 
trucks  which  took  the  plaintiff's  coals  were 
shunted.  No  rent  was  ever  agreed  on  or  paid  or 
contemplated  for  the  plaintiff's  use  of  the  land  : 
— Held,  that  the  mere  fact  that  the  land  taken 
was  not  superfluous  land,  but  land  required  for 
the  purposes  of  the  undertaking,  would  not  pre- 
vent the  plaintiff  acquiring  a  title  as  against  the 
company  under  the  Statute  of  limitations ;  even 
although  the  plaintiff  acquired  title  by  the 
laches  of  the  company's  servants.  Bobbett  v. 
The  South-Eastern  Railway  Company,  51  Law 
J.  Bep.  Q.B.  161 ;  Law  Bep.  9  Q.B.  D.  424. 

2d. — Real  property   limitation   act,    1874: 
sureties  for  payment  of  mortgage  debt :  payment 
of  interest] — In  1867  T.  P.  mortgaged  an  estate 
to  L.  &  A.  for  1,000Z.,  and.  at  the  same  time 
E.  P.  and  C.  P.  gave  to  L.  A  A.  a  joint  and 
several  bond  in  the  penal  sum  of  400Z.,  reciting 
that  the  1.000Z.  had  been  advanced  at  the  request 
of  E.  P.  and  G.  P.,  and  that  they  had  agreed  to 
give  as  a  better  security  for  part  thereof  a  bond 
conditioned  for  payment  of  2003.  and  interest. 
The  bond  was  conditioned  to  be  void  if  the 
mortgagor  paid  the  mortgage  money  and  interest 
according  to  his  covenant.     T.  P.  paid    the 
interest  till  December,  1877,  after  which  it  fell 
into  arrear,  and  in  1880  the  mortgagees  entered 
into  possession.     E.  P.  died  in  1888  without 
having  made  any  payment  or  given  any  acknow- 
ledgment.   L.  &  A.,  as  creditors  under  the  bond, 
took  out  a  summons  for  administration  of  his 
estate.    E.  P.'s    representatives    disputed    the 
claim  on  the  ground  that  this  was  a  proceeding 
to  recover  money  secured  on  land  and  was  barred 
by  the  lapse  of  twelve  years  under  the  Real  Pro- 
perty Limitation  Act,  1874.    Bacon,  V.C.,  with- 
out giving  any  opinion  on  this  question,  dis- 
missed the  summons  under  the  discretion  given 
by  Order  LV.  rule  10,  on  the  ground  that  a  dis- 
puted debt  ought  not  to  be  tried  on  summons : — 
Held,  by  the  Court  of  Appeal,  that  as  there  were 
no  facts  in  dispute  the  Vioe-Ohanoellor  ought  to 
have  decided  the  question  of  law  on  the  sum- 
mons.    Held  further,  that  this  was  not  a  pro- 
ceeding to  recover  money  secured  on  land,  but 
to  recover  damages  because  another  person  failed 
to  pay  money  secured  on  land,  and  that  it  did 
not  come  within  the  scope  of  the  Real  Property 
Limitation  Act,  1874,  s.  8.     Held  further,  that 
if  the  remedy  on  the  bond  had  been  barrable  by 
the  lapse  of  twelve  years  under  that  section,  the 
payments  of  interest  by  the  mortgagor  would 
have  prevented  the  bar.    Held  therefore,  that 
L.  &  A.  were  entitled  to  rank  as  creditors  against 
the  estate  of  E.  P.,  and  that  if  his  representa- 
tives did  not  admit  assets,  an  administration 
order  must  be  made.    Sutton  v.  Sutton  (No.  12 
supra),  Feamside  v.  Flint  (No.  13  supra),  and 
CockriU  v.  Sparkes  (1 H.  &  G.  699)  distinguished. 
In  re  Powers ;  LindseU  v.  Phillips  (App.),  Law 
Bep.  30  Gh.  D.  291. 

24. — Tithe   rent-charge    in   Ireland]  — The 
right  to  tithe  rent-charge  in  Ireland  was  vested 
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in  a  spiritual  corporation  sole  until  1871,  when 
it  was  transferred  by  statute  to  a  lay  corporation. 
In  1877  the  lay  corporation  brought  an  aotion 
against  the  persons  liable  to  pay  tithe  rent- 
charge  to  recover  six  years1  arrears.  For  more 
than  twenty  years  next  before  action  there  had 
been  no  payment  and  no  acknowledgment  in 
writing :  —Held,  affirming  the  decision  of  the 
Irish  Court  of  Appeal,  that  tithe  rent-charge  was 
44  rent  "  within  section  1  of  the  Statute  of  Limi- 
tations (3  &  4  Will.  4.  o.  27),  and  not  a  "  com- 
position "  within  the  exception  to  section  1, 
compositions  in  Ireland  having  been  abolished 
by  1  A  2  Vict.  o.  109 ;  that  section  2  of  3  A  4 
Will.  4.  c.  27  applied  as  between  the  owner  and 
the  persons  liable  to  tithe  rent-oharge ;  that  the 
lay  corporation  could  not  avail  themselves  of 
the  provisions  of  section  29  in  favour  of  spiritual 
corporations  sole ;  and  that  the  action  was  barred 
by  the  lapse  of  twenty  years.  The  Irish  Land 
Commission  v.  Grant  (H.L.),  Law  Rep.  10  App. 
Cas.  14. 

Simple  Contract  Debt. 

25. — Executor's  action  for  administration: 
21  Jac.  1.  c.  16] — A  simple  contract  debt  was  in- 
curred in  November,  1873.  In  1878  the  executor 
of  the  debtor,  who  had  died  meanwhile,  began 
an  action  for  the  administration  of  his  estate, 
and  the  judgment  usual  in  such  an  action  was 
given  in  December,  1879.  Soon  afterwards  the 
simple  contract  creditor  carried  in  a  claim  for 
the  amount  of  his  debt : — Held,  that  the  claim 
was  inadmissible,  being  barred  by  the  Statute  of 
Limitations.  In  re  Greaves ;  Bray  v.  Tofield, 
50  Law  J.  Rep.  Chanc.  817;  Law  Rep.  18 
Ch.  D.  551. 

Sterndale  v.  Hankinson  (1  Sim.  393)  ex- 
plained.   Ibid. 

LIMITED  ADMINISTRATION. 
See  Administrator,  11-15. 

LIQUIDATED  DAMAGES. 
See  Penalty,  3. 

LIQUIDATION  BY  ARRANGEMENT. 

See  Bankruptcy— Liquidation. 

LIQUIDATOR. 
See  Company — Winding-up,  24-32. 

LIS  ALIBI  PENDENS. 
See  Practice— Staying  Proceedings,  8-11. 

LIS  PENDENS. 

Vacating  registration]— Where  an  aotion  is 
improperly  registered  as  a  lis  pendens  against  a 
person  who  is  not  a  party  thereto,  the  Court  has 
jurisdiction  to  vacate  the  registration  under  30 
&  31  Vict,  o.  47,  s.  2,  notwithstanding  that  the 


aotion  is  being  prosecuted  bona  fide  by  the 
plaintiff  as  against  the  defendant.  Schofield  v. 
Solomon,  54  Law  J.  Rep.  Chanc.  1101. 

Marriage  settlement :  divorce :  no  lis  pendens 
before  decree.    See  Divorce  —Settlement,  3. 

LIVERPOOL. 

Passage  Court :  appeal  from :  practice.  See 
Admiralty— Appeal,  2. 

LOCAL  BOARD. 

See  Public  Health  Act,  11-13. 

Compulsory  powers  of.  See  Artisans1  Dwell- 
ings Act,  5 ;  Metropolis,  8 ;  Public  Health 
Act,  8-6. 

Contract  by:  seal,  whether  necessary.  See 
Public  Health  Act,  7-9. 

Liability  of,  as  water  authority:  v;alve  cover 
projecting  above  highway.    See  Highway,  4. 

Nuisance :  action  against  local  board  in  respect 
of.    See  Nuisance,  9. 

LOCAL  GOVERNMENT. 
See  Public  Health  Act. 

LOCAL  GOVERNMENT  BOARD. 

[Enquiries  and  reports.  Canal  Boats  Act,  1877 
(47  &  48  Vict.  c.  75),  s.  4.] 

[Sanction  of,  to  adoption  of  powers  of  Labouring 
Classes1  Lodging  Houses  Acts  by  local  autho- 
rities.   48  &  49  Vict.  o.  72.] 

Power  to  state  a  special  case :  "  reference  by 
consent "] — The  reference  of  disputes  between  a 
local  board  and  any  constituent  authority  or 
parish  to  the  Local  Government  Board  for  deci- 
sion, which  decision,  it  is  declared  by  38  &  39 
Vict.  o.  clxiii.  s.  93,  shall  be  final  and  conclusive, 
is  not  a  "reference  by  consent*'  within  the 
meaning  of  the  Common  Law  Procedure  Act, 
1854  (17  &  18  Vict.  c.  125),  s.  5,  and  the  Court 
will  refuse  to  hear  a  Special  Case  stated  by  the 
Local  Government  Board  for  its  opinion  upon 
such  reference.  The  Local  Board  of  Bexley  v. 
The  West  Kent  Main  Sewerage  Board,  51  Law 
J.  Rep.  Q.B.  456 ;  Law  Rep.  9  Q.B.  D.  518. 

Appeal  to,  under  Public  Health  Act,  1875,  s.  268, 
when  proper  remedy.  See  Public  Health 
Act,  28,  86. 

Prohibition  against,  exceeding  statutory  powers. 
See  Public  Health  Act,  28. 

Provisional  order  declaring  main  road  to  be  a 
highway:  power  of  board  to  make.  See 
Highway,  17. 

LOCAL  LOAN. 

[Amendment  of  Local  Loans  Act,  1875,  as  re- 
gards the  establishment  of  a  sinking  fond. 
48  &  49  Vict.  c.  80.] 
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LOCKE  KING'S  ACT. 
See  Administration,  50,  52. 

LOCOMOTIVE. 

Meaning  of  term  "locomotive  engine"  :  steam 
orane  fixed  on  a  trolly.  See  Master  and 
Servant,  17. 

Use  of  locomotive  on  highway.  See  High- 
way, 8. 

LODGEB. 

See  Landlord  and  Tenant — Lodger;   Parlia- 
ment, 5,  6. 

LODGEB  FRANCHISE. 

[Extension  of  Household  and  Lodger  Franchise. 
See  48  &  49  Viot.  o.  3,  ss.  2,  3.] 

And  see  Parliament. 

LODGING  HOUSES. 

[Powers  to  metropolitan,  urban,  and  rural 
sanitary  authorities  to  adopt  the  Labouring 
Classes'  Lodging  Houses  Acts,  1851  to  1867. 
See  48  &  49  Viot.  c.  72.] 

LONDON. 

See  Metropolis. 

[Brokers'  Belief  Act.    47  <fc  48  Vict.  c.  3.] 

[Labouring  Classes'  Lodging  Houses  Aots,  1851 
to  1867 :  power  to  Commissioners  of  Sewers 
to  adopt.    48  &  49  Vict.  c.  72.] 

Commissioners  of  sewers  :  statutory  powers : 
street  improvements  :  adjudication]  —  Where 
commissioners  of  sewers,  acting  under  the  pro- 
visions of  57  Geo.  3.  c.  xxix.,  formally  adjudicate 
that  the  acquisition  of  a  particular  property  is 
necessary  for  the  performance  of  any  of  the 
duties  imposed  upon  them  by  the  Act,  that' adju- 
dication is  final,  if  made  in  the  honest  exercise 
of  their  powers— that  is,  if  the  circumstances  of 
the  case  fairly  warrant  the  adjudication,  even 
though  it  be  to  a  certain  extent  mistaken.  Oard 
v.  The  Commissioners  of  Sewers  of  the  City  of 
London  (App.),  54  Law  J.  Bep.  Chano.  698; 
Law  Bep.  28  Ch.  D.  486. 

Where  the  commissioners,  desiring  to  widen  a 
street  to  the  extent  of  5  feet  6  inches,  formally 
adjudged  that  the  whole  of  an  extensive  site  of 
two  houses  fronting  the  street,  which  had  been 
recently  destroyed  by  fire,  projected  into  and 
prevented  the  widening  of  the  street,  and  that 
the  possession  of  the  whole  was  necessary  for 
that  purpose,  and  gave  notice  to  the  owners  to 
treat  for  the  purchase  of  the  whole  site,  although 
it  was  admitted  that  only  a  strip  5  feet  6  inches 
was  necessary, — The  Court  (affirming  the  deci- 
sion of  Kay,  J.)  held  that  thiB  adjudication  was 
not  final,  and  granted  an  injunction  at  the  in- 
stance of  the  owner  restraining  the  defendants 
from  taking  any  further  proceedings  for  the  com- 
pulsory purchase  of  the  site.    Ibid. 


Whether  an  adjudication  that  a  house  projects 
into  and  obstructs  a  street,  and  that  the  pur- 
chase of  the  whole  house  was  necessary,  would 
be  justified  by  the  fact  that  only  a  small  portion 
of  it  so  projects — quaere.    Ibid. 

Per  Kay,  J.— The  right  of  pre-emption  con- 
ferred by  section  96  of  the  Act  of  Geo.  3  is  not 
taken  away  by  the  City  of  London  Sewers  Act, 
1851,  s.  54.    Ibid. 

Foreign  attachment.    See  Mayor's  Court,  1. 

Street  widening :   power  to  take  whole  of  pre- 
mises :  57  Geo.  3.  c.  xxix.     See  Metropolis, 


12. 


LONDON  GAZETTE. 


Evidence  of  publication  of  notice.  See  Frau- 
dulent DertoRj  1. 

LONG  TEBMS. 

[Power  to  enlarge  long  terms  subsisting  in  land 
to  estates  in  fee-simple.  Conveyancing  and 
Law  of  Property  Act,  1881  (44  &  45  Viot.  c. 
41),  s.  65.] 

LOBD  CAMPBELL'S  ACT. 

See  Campbell's  Act. 


LOBD  CBANWOBTH'S  ACT 

(23  &  24  Vict.  o.  145),  s.  26. 

See    Infant,    13 ;     Trust  —  Appointment    of 

Trustee,  9. 

LOTTEBY. 

Lottery  Acts:  society  whether  illegal.    See  Com- 
pany— Registration,  7. 

LOWEB  CANADA. 
See  Colonial  Law — Canada,  6,  7. 

LUNACY  BEGULATION  ACT. 

See  Lunatic. 

LUNATIC. 
Asylum. 

Committee. 

Criminal. 

Inquisition. 

Jurisdiction. 

Maintenance. 

Pauper. 

Practice. 

Property. 

[Lunacy  Regulation  Amendment  Act,  1882,  45 

A  46  Viot.  c.  82.] 
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[The  Lunacy  Orders,  1883.  See  62  Law  J.  Rep. 
Chano.  ad  init.] 

[Trial  of  Lunatics  Act,  1883.  Amendment  of 
law  relating  to  trial  and  custody  of  insane 
persons  charged  with  offences.  46  &  47  Vict, 
o.  38.J 

[Lunacy  Acts  Amendment  Act,  1885.  48  &  49 
Vict.  c.  52.  Provisions  as  to  removal  of  lunatics 
to  workhouses,  bs.  2,  3.] 

Asylum. 

1. — Private  asylum:  reception:  discharge: 
"forthwith"] — The  statement  of  particulars 
annexed  to  the  order  issued  under  16  A  17  Vict, 
c.  96,  s.  4,  and  Sched.  A,  form  1,  for  the  admis- 
sion and  detention  of  a  patient  in  an  asylum, 
forms  part  of  such  order ;  and  such  statement, 
if  substantially  accurate,  will  be  in  compliance 
with  the  Act.  Lowe  v.  Fox  (App.),  54  Law  J. 
Rep.  Q.B.  561 ;  Law  Rep.  15  QJB.  D.  667. 

Where  an  order  for  the  discharge  of  a  patient 
has  been  given  under  8  <fc  9  Vict.  o.  100,  8.  72, 
by  the  person  who  signed  the  order  for  the 
reception  of  such  patient,  the  proprietor  of  the 
asylum  is  bound  to  discharge  the  patient  "  forth- 
with "—that  is,  as  soon  as  practically  possible 
under  the  circumstances.    Ibid. 

Committee. 

2. — Appointment  of  committee  out  of  the  juris- 
diction]—It  being  proposed  to  appoint  as  com- 
mittee a  person  resident  out  of  the  jurisdiction, 
the  Master  in  Lunacy  reported  that  as  the  pro- 
posed committee  was  resident  out  of  the  juris- 
diction he  could  not  approve  of  him.  The 
Court,  though  satisfied  of  the  expediency  of 
appointing  him,  declined  to  do  so  until  the 
Master  had  certified  that  the  proposed  com- 
mittee was  a  person  whom,  if  resident  within 
the  jurisdiction,  he  should  have  approved.  In 
re  Bruere  {a  person  of  unsound  mind)  (App.), 
Law  Rep.  17  Ch.  D.  775. 

8. — Bankruptcy  :  adjudication  in  bank- 
ruptcy]—Leave  given  to  the  committee  of  the 
estate  of  a  lunatic  trader  to  consent  to  an  adjudi- 
cation in  bankruptcy  against  the  lunatic.  In  re 
Lee  (a  person  of  unsound  mind)  (App.),  Law  Rep. 
23  Ch.  D.  216. 

4. — Bankruptcy :  declaration  of  insolvency  in 
name  of  lunatic] — If  it  appears  to  be  for  the 
benefit  of  a  lunatic  that  he  should  be  made 
bankrupt  the  Court  will  permit  the  committee 
to  commit  an  act  of  bankruptcy  in  the  name  of 
the  lunatic  under  the  Bankruptcy  Act,  1883,  s. 
4  (/).  In  re  James  (a  lunatic)  (App.),  53  Law  J. 
Rep.  Q.B.  575  ;  Law  Rep.  12  Q.B.  D.  332. 

5. — Management :  execution  of  deed]  A  pri- 
vate Estate  Act,  passed  for  managing  the  part- 
nership business  of  a  lunatic,  authorised  the 
Lord  Chancellor  "  from  time  to  time  "  to  make 
orders  with  respect  to  the  business,  and,  inter 
alia,  with  respect  to  the  disposal  of  any  real  or 
personal  estate  belonging  to  the  business.  An 
order  was  made  empowering  the  committees, 


with  the  approbation  of  the  Master,  to  execute 
all  such  deeds  as  should  be  required  for  the 
management  of  the  business: — Held,  that  it 
was  not  necessary  that  a  separate  order  should 
be  made  for  each  deed,  and  that  a  lease  exe- 
cuted under  the  general  order  was  valid.  Lavorie 
v.  Lees  (B.JLX  51  Law  J.  Rep.  Chano.  209 ;  Law 
Rep.  7  App.  Cas.  19. 

By  a  deed  expressed  to  be  made  between  A.  B., 
a  lunatic,  so  found  by  inquisition,  by  C.  D.  and 
£.  F.,  the  committees  of  his  estate,  and  W.  X. 
and  Y.  Z.  (the  said  A.  B.,  W.  X.,  and  T.  Z.  carry- 
ing on  business  in  co-partnership  and  therein- 
after called  the  lessors),  of  the  one  part,  and 
G.  H.  of  the  other  part,  the  lessors  (the  said 
A.  B.  acting  by  the  said  C.  D.  and  E.  F.  as  such 
committees)  demised  to  G.  H.  certain  premises. 
The  deed  concluded,  "  In  witness  whereof  the 
parties  to  these  presents  have  hereunto  set  their 
hands  and  seals,' '  <fec.  C.  D.  signed  his  name 
opposite  one  seal  and  E.  F.  opposite  another, 
and  the  attestation  clause  was  "  Signed,  sealed, 
and  delivered  by  the  within-named  C.  D.  and 
E.  F.  in  the  presence  of,"  &c. :  —  Held, 
affirming  the  decision  of  the  Court  of  Appeal 
(49  Law  J.  Rep.  Chano.  636),  that  the  deed  was 
well  executed  on  behalf  of  A.  B.    Ibid. 

6.— Power  to  mortgage  arrears  of  allowance] 
— A  committee  in  lunacy  to  whom  an  allowance 
is  made  for  the  purpose  of  keeping  up  the 
lunatic's  establishment  and  estate  with  the 
indirect  intention  of  benefiting  the  members  of 
the  lunatic's  family  has  no  power  to  mortgage 
arrears  of  the  allowance  so  as  to  fetter  the  action 
of  the  Court  in  dealing  with  the  arrears,  even 
though  the  money  borrowed  is  expended  upon 
the  purposes  for  which  the  allowance  was  made. 
In  re  Weld  (a  person  of  unsound  mind)  (App.), 
51  Law  J.  Rep.  Chanc.  913 ;  Law  Rep.  20  Ch. 
D.  451. 

Tenant  for  life:  where  committee  desires  to 
exercise  powers  of,  under  Settled  Land  Acts. 
See  Settled  Land  Act,  20. 

Title-deeds:  inspection:  action  against  com- 
mittee. See  Practice — Production  of  Docu- 
ments, 25. 

Copyholds. 
Enfranchisement.    See  No.  23  infra. 

Criminal. 

[Trial  of  Lunatics  Act,  1888.  Amendment  of 
law  relating  to  trial  and  custody  of  insane 
persons  charged  with  offences.  46  &  47  Vict, 
c.  38.] 

[Consolidation  and  amendment  of  law  relating 
to  criminal  lunatics.    47  &  48  Vict.  c.  64.] 

7. — Lunatic  charged  with  a  crime  in  India  : 
removal  to  England:  Indian  criminal  code] — 
By  14  &  15  Vict.  o.  81,  s.  1,  "  If  any  person 
shall  be  indicted  for  or  charged  with  any  crime 
or  offence  in  any  Court  in  India,  and  shall  be 
acquitted  of  or  not  be  tried  for  such  crime  or 
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offence  on  the  ground  of  his  being  found  to  be 
of  unsound  mind,  and  shall  by  reason  of  the 
premises  be  lawfully  in  custody  in  India,  it 
shall  be  lawful  for  the  persons  having  the 
government  of  the  Presidency  in  which  such 
person  shall  be  so  in  custody  to  order  such 
person  to  be  removed  from  India  to  any  part  of 
the  United  Kingdom,  there  to  abide  the  order  of 
her  Majesty  concerning  his  or  her  safe  custody." 
The  magistrate  of  a  district  in  India  proceeding  to 
investigate  a  charge  of  murder  preferred  against 
M.,  a  British  subject,  and  finding  him  apparently 
Buffering  from  mental  derangement,  caused  an 
enquiry  into  his  state  of  mind  to  be  made  by- 
two  medical  men,  under  section  423  of  the 
Indian  Criminal  Code,  1872.  They  reporting  M. 
to  be  of  unsound  mind,  and  incapable  of  conduct- 
ing his  defence,  the  magistrate  stayed  proceed- 
ings under  section  428,  and  reported  the  case  to 
the  Madras  Government.  The  Madras  Govern- 
ment ordered  M.  to  be  removed  to  Madras,  and, 
on  making  further  enquiry  into  his  state  of 
mind,  ordered  his  removal  to  England  under  14 
&  15  Vict.  c.  81,  s.  1.  On  arrival  in  England 
M.  was  confined  in  a  private  lunatic  asylum  by 
order  of  the  Secretary  of  State : — Held,  that  M. 
was,  within  the  meaning  of  14  &  15  Vict.  c.  81, 
b.  1,  a  person  charged  with  a  crime  before  a 
Court  in  India,  and  not  tried  because  found  to 
be  of  unsound  mind ;  that  he  was  therefore  law- 
fully in  custody  in  India,  and  that  his  subsequent 
removal  to  England  and  confinement  by  order 
of  the  Secretary  of  State  were  therefore  legal. 
In  re  Maltby,  50  Law  J.  Rep.  Q.B.  413 ;  Law 
Rep.  7  Q3.  D.  18. 

Maintenance  of,  in  prison.    See  Prison,  4. 

Deceased  Lunatic 

Appointment  of  new  trustees  of  will  of  lunatic. 
See  Trustee  Acts,  3. 

Inspection  of  Documents. 
Right  to.    See  No.  16  infra. 

Inquisition, 

8. — Access  to  alleged  lunatic :  visitors  in  lu- 
'  nacy :  enquiry  in  London] — A  petition  for  an  en- 
quiry into  the  state  of  mind  of  an  alleged  lunatic 
having  been  presented,  and  disputes  having 
arisen  as  to  the  terms  under  which  access  of 
medical  witnesses  should  be  allowed,  the  Court 
made  an  order  that  two  of  the  visitors  in  Lunacy 
should  see  the  alleged  lunatic  and  report  to  the 
Court.  The  rule  is  not  inflexible  that  an  enquiry 
by  a  jury  as  to  the  state  of  mind  of  an  alleged 
lunatic  must  take  place  near  his  place  of  resi- 
dence, and  there  being  reason  to  believe  that  a 
strong  local  feeling  as  to  the  proceedings  existed 
in  the  neighbourhood  where  the  alleged  lunatic 
resided,  the  enquiry  was  directed  to  be  held  in 
London.  When  the  medical  witnesses  for  the 
alleged  lunatic  had  seen  her  alone  it  was  held 
that  they  were  not  entitled  to  be  present  when 

Digest,  1881-1885. 


the  medical  witnesses  for  the  petitioner  saw  her. 

In  re  ,  an  alleged  lunatic  (App.),  Law  Rep. 

18  Ch.  D.  26. 

9. — Enquiry  before  judge  of  high  court  and 
jury :  issue] — Where  the  Lord  Chancellor,  or  one 
of  the  Lords  Justices  sitting  in  Lunacy,  by  his 
order  directs  the  issue  of  the  sanity  or  insanity  of 
an  alleged  lunatic  to  be  tried  before  a  Judge  of  the 
High  Court  with  a  jury,  under  the  provisions  of 
section  4  of  the  Lunacy  Regulation  Act,  1862, 
that  order  gives  the  Judge  jurisdiction  to  hold 
the  enquiry  ;  nor  is  there  any  necessity  to  com- 
mence the  proceedings  by  the  issue  of  a  writ  of 
summons  naming  the  plaintiff  and  defendant, 
notwithstanding  the  provision  in  that  section 
that  the  issue  and  the  writ  thereof  shall  be 
regulated  by  8  <fe  9  Vict.  c.  109,  section  19, 
which  makes  such  writ  a  necessary  preliminary. 
In  re  Scott  (App.),  54  Law  J.  Rep.  Chanc.  194 ; 
Law  Rep.  27  Ch.  D.  116. 

Jury :  right  to  trial  by.    See  No.  12  infra. 

Jurisdiction. 

10. — Disputed  lunacy] — Where  there  is  a 
bona  fide  question  as  to  the  insanity  of  the  per- 
son alleged  to  be  a  lunatic,  the  Court,  even  if  it 
has  jurisdiction  in  such  a  case  under  section  12 
of  the  Lunacy  Regulation  Acts,  1862  and  1882, 
to  make  an  order  as  to  the  application  of  the 
alleged  lunatic's  property  where  it  is  below  the 
specified  amount, "  without  directing  any  enquiry 
under  a  commission  of  lunacy,"  will  not  exercise 
that  jurisdiction.  In  re  Lees  (App.),  53  Law  J. 
Rep.  Chanc.  1022  ;  Law  Rep.  26  Ch.  D.  496. 

A  petition  presented  under  these  Acts  under 
such  circumstances  was  ordered  to  be  amended 
by  presenting  it  under  the  ordinary  lunacy 
jurisdiction  and  asking  for  an  enquiry  as  to  the 
state  of  mind  of  the  alleged  lunatic.    Ibid. 

11. — Enquiry  when  lunacy  commenced] — The 
Lunacy  Regulation  Act,  1862,  s.  3,  takes  away 
the  power  existing  under  the  Lunacy  Regulation 
Act,  1853,  s.  47,  of  directing  an  enquiry  from 
what  time  an  alleged  lunatic  has  been  of  un- 
sound mind.  Opinion  expressed  by  James, 
L.J.,  in  In  re  Sottomaior  (Law  Rep.  9  Chanc. 
677)  dissented  from.  In  re  Danby  (an  alleged 
lunatic)  (App.),  Law  Rep.  30  Ch.  D.  320. 

12. — Irish  inquisition :  transcript  of  proceed- 
ings :  miscarriage  of  justice  in  Ireland :  super- 
sedeas] — Although  trie  Court  of  Lunacy  in 
England  has  a  discretionary  power  under  the 
Lunacy  Regulation  Act,  1853,  s.  52,  to  act  upon 
proceedings  in  lunacy  taken  in  Ireland,  and  of 
which  a  transcript  has  been  transmitted  and 
entered  of  record  in  this  country,  the  Court 
will  not  exercise  this  jurisdiction  to  rectify  an 
alleged  miscarriage  of  justice  in  Ireland.  And 
if  the  lunatic  is  no  longer  of  unsound  mind, 
application  for  a  supersedeas  ought  to  be  made 
in  the  country  in  which  the  proceedings  were 
originally  taken.  In  re  Talbot  (in  lunacy) 
(App.),  51  Law  J.  Rep.  Chanc.  360 ;  Law  Rep. 
20  Ch.  D.  269. 

Semble,  that  upon  an  application  for  a  super- 
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sedeas  the  Court  has  no  power  to  direct  the 
question  of  the  lunatic's  soundness  of  mind  to 
be  determined  by  a  jury.    Ibid. 

13. — Jurisdiction  of  justices  :  asylum :  per- 
sonal examination  by  justices] — Two  Justices 
made  an  order  under  16  &  17  Vict.  c.  97,  s.  68, 
for  the  reception  into  a  lunatic  asylum  as  a 
lunatic  of  a  person  who  was  not  a  pauper  and 
was  not  wandering  at  large,  but  who  was  not 
under  proper  care  and  control.  S.,  a  relieving 
officer,  received  notice  that  H.,  who  was  not  a 
pauper,  was  insane.  S.  filled  up  the  form  re- 
quired by  the  Act,  went  to  the  magistrate's 
clerk's  office,  and  arranged  to  meet  two  Justices, 
and  on  meeting  them  S.  swore  to  the  correctness 
of  the  information,  and  stated  on  oath  that  H. 
was  not  under  proper  care  and  control,  that  his 
relations  refused  to  take  charge  of  him,  and  that 
he  himself  believed  he  was  mad.  The  Justices 
consulted  C,  a  medical  man,  who,  having  at  an 
earlier  hour  on  that  day  examined  H.,  Btated 
that  he  was  satisfied  that  he  was  insane.  The 
Justices  intended  to  examine  H.  at  a  library 
where  he  was,  but  he  left  before  they  could  do 
so,  and  they  being  informed  that  he  was  in  a 
carriage  near  his  lodgings,  the  two  Justices  went 
to  the  carriage  and  had  some  conversation  with 
him  during  five  minutes,  from  which  they  came 
to  the  conclusion  that  he  was  insane  and  a 
proper  person  to  be  taken  care  of ;  and  after  some 
further  consultation  with  the  medical  man,  they 
signed  the  order  for  the  reception  of  H.  into  the 
County  Lunatic  Asylum,  where  he  was  received 
and  treated  as  a  pauper  lunatio  for  nine  days, 
when  he  was  removed  to  a  London  asylum, 
whence  he  was  two  days  afterwards  discharged 
as  not  being  insane.  On  an  application  by  H. 
for  a  certiorari  to  quash  the  order,  on  the  ground 
that  the  requirements  of  16  &  17  Vict.  o.  97, 
s.  68  had  not  been  satisfied : — Held  (by  Sir  J. 
Hannen  and  Lindley,  L.J.,  dissentients  Lord 
Coleridge,  C.J.),  that  there  had  been  a  sufficient 
examination  of  the  alleged  lunatic ;  that  it  was 
not  necessary  that  the  examination  by  the  Jus- 
tices Bhould  be  made  in  the  presence  of  the 
medical  man,  or  that  by  the  medical  man  in  the 
presence  of  the  Justioes ;  that  the  provisions  of 
section  68  had  been  sufficiently  complied  with ; 
and  that  the  order  made  by  the  Justices  was  not 
made  without  jurisdiction,  and  ought  not  to  be 
quashed.  Reg.  v.  Whitfield  (App.),  64  Law  J. 
Bep.  M.C.  113 ;  Law  Rep.  15  Q.B.  D.  122. 

Fund  paid  into  Court  under  Trustee  Belief  Act : 
jurisdiction  to  order  transfer  to  account  of 
lunatic.    See  Trustee  Belief  Act,  2. 

Married  woman  of  unsound  mind:  power  of 
Court  to  elect  on  her  behalf.    See  Election,  1. 

Maintenance. 

14. — Creditors :  rights  of] — It  is  the  settled 
practice  of  the  Court,  even  although  a  lunatio  is 
insolvent,  to  consider — first,  what  is  for  the  benefit 
of  the  lunatic;  and  next,  the  interests  of  the 
creditors.  In  re  Pink  (App.),  52  Law  J.  Bep. 
Chano.  674 ;  Law  Bep.  23  Ch.  D.  577. 


In  such  a  case  the  Court  will,  after  setting 
aside  a  sufficient  fund  for  the  reasonable  main- 
tenance of  the  lunatic,  direct  the  residue  (if  any) 
of  his  estate  to  be  divided  rateably  amongst 
his  creditors,  with  liberty  to  the  creditors  to 
apply  on  the  death  of  the  lunatic  for  the  further 
distribution  of  the  fund  so  set  apart;  and, 
semble,  as  a  general  rule,  moneys  properly  ex- 
pended by  the  committee  of  the  lunatio,  both 
before  and  after  inquisition  found,  in  the  main- 
tenance of  the  lunatic  and  of  his  wife  and 
family,  will  be  paid  in  priority  to  the  claims  of 
other  creditors.    Ibid. 

Allowance  for  maintenance  of  wife  of  lunatio 
inalienable  character  of.    See  Diyobce — Ali- 
mony, 2. 

Criminal  lunatio.    See  Prison,  4. 

Pauper. 

15. — Expenses  of  past  maintenance :  creditor's 
action]  — A  pauper  lunatio  was  possessed  of  a 
small  property  consisting  of  a  freehold  cottage, 
in  which  his  wife  lived,  and  furniture.  The 
guardians  of  the  union  to  which  the  pauper  was 
chargeable  took  no  steps  in  his  lifetime  to  obtain 
payment  of  the  expenses  of  his  maintenance, 
but  after  his  death  brought  a  creditor's  action 
against  his  administratrix  and  heirs  to  recover 
payment  of  such  expenses  extending  over  more 
than  one  year : — Held,  that  the  expenses  were 
recoverable  as  a  debt,  and  that  the  action  was 
maintainable.  In  re  Webster ;  The  Guardians 
of  Derby  Union  v.  Sharratt,  54  Law  J.  Bep. 
Chanc.  276 ;  Law  Bep.  27  Ch.  D.  710. 

Bemoval  of  lunatic  wife:  consent  of  husband. 
See  Poor  Law,  8. 

Practice. 

16. — Documents:  inspection  of  proceedings 
in  lunacy] — The  inspection  of  proceedings  in 
lunacy  is  not  a  matter  of  right,  and  any  person, 
other  than  the  parties  to  the  proceedings,  or 
those  claiming  under  them,  must  make  out  a 
case  to  the  satisfaction  of  the  Court  of  his  right 
to  such  inspection.  In  re  Smyth  (App.),  50  Law 
J.  Bep.  Chanc.  34 ;  Law  Bep.  16  Ch.  D.  673. 

17. — Parties  entitled  to  attend  proceedings] — 
A  lunatic,  who  was  illegitimate  and  unmarried, 
was  resident  in  Lancashire,  and  part  of  her 
property  consisted  of  copyholds  held  of  the 
Duchy  of  Lancaster:— Held,  that  the  Attorney- 
General  of  the  Duchy  of  Lancaster  was  not  en- 
titled to  attend  the  proceedings  in  the  lunacy, 
the  Queen's  rights  being  sufficiently  represented 
by  the  Queen's  Attorney-General,  who  had  leave 
to  attend.  In  re  Kershaw  (App.),  Law  Bep. 
21  Ch.  D.  613. 

18.— Perpetuation  of  testimony :  illegitimacy 
of  child] — A  lunatic  who  had  several  children 
was  divorced  from  his  wife  on  the  ground  of  the 
wife's  adultery.  One  of  the  wife's  ohildren  born 
before  the  divorce  was  alleged  to  be  illegitimate, 
and  the  committee  presented  a  petition  that  pro- 
ceedings might  be  taken  to  perpetuate  the  tes- 
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timony  of  the  illegitimacy: — Held,  that  the 
proper  ooarae  was  for  the  Court  to  make  a  settle- 
ment of  some  of  the  lunatic's  property  on  the 
children,  and  for  the  legitimate  children  to  raise 
the  question  of  the  right  of  the  alleged  legiti- 
mate children  to  participate,  and  then  to  bring 
an  action  to  perpetuate  the  testimony.  In  re 
Steer  (App.),  Law  Rep.  9  P.  D.  120. 

Supersedeas.    See  No.  12  supra. 


Property. 

19*— Allowance  to  tenant  in  tail] — An  allow- 
ance made,  in  spite  of  the  opposition  of  some 
of  next-of-kin,  out  of  the  surplus  income  of  a 
lunatic  tenant  for  life  of  real  estates  to  his 
nephew,  first  tenant  in  tail,  upon  the  terms  of 
the  nephew  charging  the  estates  with  the  sums 
received  in  respect  of  the  allowance,  the  Lords 
Justices  consenting,  as  protector  of  the  settle- 
ment, to  the  nephew  barring  his  estate  tail  to  the 
extent  of  letting  in  the  charge.  In  re  Sparrow 
(App.),  51  Law  J.  Rep.  Chanc.  497 ;  Law  Rep. 
20  Ch.  D.  320. 

20.— Allowance  to  poor  relations] — The  prac- 
tice of  granting  allowances  out  of  a  lunatic's 
property  to  relations,  for  whom  he  is  not  legally 
bound  to  provide,  ought  to  be  narrowed  rather 
than  extended.  Allowance  refused  to  a  first 
cousin,  one  of  the  next  kin,  a  respectable  aged 
clergyman,  who  had  been  reduced  to  indigence 
by  unavoidable  misfortune.  Inre  Evans  (App.), 
Law  Rep.  21  Ch.  D.  297. 

2L — Conversion:  sale  of  real  estate:  re- 
conversion]— By  an  order  made  in  a  partition 
action  certain  real  estate  was  sold  in  which  a 
lunatic  was  interested,  and  the  proceeds  of  sale 
representing  his  share  were  paid  into  Court  to 
the  credit  of  the  matter  of  the  lunacy,  but  not 
carried  over  to  a  real  estate  account.  Upon  the 
death  of  the  lunatic,  intestate,  his  administrator 
presented  a  petition  for  payment  out  of  the 
moneys  representing  his  share,  but  it  was  held 
that  the  moneys  still  retained  the  character  of 
land,  and  as  such  passed  to  his  heir-at-law. 
In  re  Barker  (App.),  50  Law  J.  Rep.  Chanc. 
334 ;  Law  Rep.  17  Ch.  D.  241. 

The  words  of  the  23rd  section  of  the  Leases 
and  Sales  of  Settled  Estates  Act,  when  intro- 
duced into  the  Partition  Act  by  section  8,  are 
not  to  be  restricted  to  a  sale  of  settled  estates 
only,  but  extend  to  all  sales  effected  under  the 
Partition  Act.    Ibid. 

22. — Conversion :  compulsory  taking  of 
lands:  payment  into  court:  realty  or  per- 
sonalty :  lands  clauses  consolidation  act%  1845* 
34.  7, 69,  and  78]— Lands  belonging  to  P.  J.  T.,  a 
person  of  unsound  mind  not  so  found,  were 
taken  for  the  purpose  of  local  improvements,  and 
a  prioe  was  fixed  by  surveyors  appointed,  the 
one  by  the  purchasers,  the  other  by  H.  T.,  a 
relation  of  P.  J.  T.,  who  assumed  to  act  for  her. 
No  conveyance  was  ever  executed,  but  the  pur- 
chase-money was  paid  into  Court,  and  an  order 
obtained  by  H.  T.,  after  P.  J.  T.  was  found  to  be 


a  lunatic  by  inquisition  and  he  was  appointed 
committee,  for  the  payment  of  the  income  to 
him  for  her  maintenance.  On  the  death  of 
P.  J.  T„ — Held,  that  the  fund  in  Court  was  in 
the  nature  of  realty  and  must  be  paid  out  to  the 
lunatic's  heir-at-law,  and  not  to  her  legal  per- 
sonal representative,  the  heir-at-law  undertaking 
to  execute  a  good  conveyance  of  the  lands  to  the 
purchasers.  In  re  Tugwell,  53  Law  J.  Rep. 
Chanc.  1006 ;  Law  Rep.  27  Ch.  D.  309. 

In  re  Cross's  Estate;  ex  parte  Flamank 
(1  Sim.  N.S.  260)  not  followed.    Ibid. 

23. — Copyhold :  enfranchisement :  devolu- 
tion of  enfranchised  estate] — The  Court  on  sanc- 
tioning proceedings  for  carrying  into  effect  the 
enfranchisement  of  a  copyhold  estate  belonging 
to  a  lunatic,  the  rules  of  descent  as  to  which 
were  different  from  those  as  to  the  descent  of 
freeholds,  made  a  declaration  that  in  the  event 
of  his  dying  intestate  as  to  the  enfranchised 
property,  his  heir-at-law  would  stand  seised 
thereof  in  trust  for  the  persons  who  would  have 
been  entitled  thereto  as  his  heirs  according  to 
the  custom  of  the  manor  if  it  had  not  been  en- 
franchised. In  re  H.  D.  Ryder  (App.),  Law 
Rep.  20  Ch.  D.  514. 

24. — Debenture] — A  debenture  bond  of  a 
limited  company,  according  to  the  constitution 
of  which  debentures  were  transferred  by  deed, 
and  the  deeds  of  transfer  upon  presentation  to 
the  company  were  registered  in  the  company's 
book  of  mortgages,  ordered  to  be  transferred 
under  section  141  of  the  Lunacy  Registration 
Act,  1853.  In  re  Mitchell  (a  lunatic  domiciled 
in  Scotland)  (App.),  Law  Rep.  17  Ch.  D.  515. 

25.  —  Improvements  :  expenses :  charge  on 
estates] — A  lunatic  was  tenant  for  life  of  estate  A. 
and  tenant  in  tail  in  possession  of  estate  B. 
Improvements  were  made  on  both  estates,  but 
chiefly  on  A. : — Held,  that  there  was  no  juris- 
diction to  charge  estate  B.  with  the  expenses 
incurred  in  improving  estate  A.  In  re  Vavasour 
(App.),  Law  Rep.  29  Ch.  D.  306. 

26.— Mortgage :  payment  off:  form  of  order] 
— Form  of  order  when  it  is  desired  to  pay  off  a 
mortgage  on  property  of  a  lunatic,  and  it  is  not 
known  whether  he  has  or  has  not  made  a  will 
prior  to  his  lunacy.  In  re  Melly  (App.),  53  Law 
J.  Rep.  Chanc.  248. 

27.— Share  in  real  estate]—  The  124th  section 
of  the  Lunacy  Regulation  Act,  1853,  does  not 
give  jurisdiction  to  authorise  the  committee  of  a 
lunatic  to  sell  the  lunatic's  undivided  share  of 
land  to  the  owner  of  the  other  shares.  In  re 
Weld  (App.),  Law  Rep.  20  Ch.  D.  451. 

Sale  in  lunacy:  ademption  of  specific  legacy. 
See  Will— Specific  Gift,  1. 

Trustee:  removal  of,  and  vesting  order  as  to 
estate  of,  under  Trustee  Acts.  See  Trustee 
Acts,  13-17. 
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MAINTENANCE— MALICIOUS  PROSECUTION. 


MAINTENANCE. 
Infant,  of.    See  Infant,  13-20. 
Lunatic,  of.    See  Lunatic,  14  ;  Prison,  4. 
Pauper,  of.    See  Poos  Law,  3-5. 
Prisoner,  of.    See  Prison,  3,  4. 
Wife,  of.    See  Divorce— Alimony ;  Pooh  Law,  5. 

MAINTENANCE  OF  ACTION. 

1.  —  Bankrupt :  corporation]  —  A  bankrupt 
cannot  recover  in  an  action  for  maintenance 
committed  in  relation  to  the  proceedings  for  pro- 
curing his  adjudication — since  the  cause  of  ac- 
tion must  have  arisen,  if  at  all,  before  the  bank- 
ruptcy, and  the  right  to  sue  must  therefore  have 
passed  to  the  trustee.  The  Metropolitan  Bank 
v.  Pooley  (HI.),  54  Law  J.  Bep.  QJ3.  449 ;  Law 
Rep.  10  App.  Cas.  210. 

Per  Earl  of  Selborne,  L.C.  —  A  corporation 
in  liquidation,  as  distinct  from  the  liquidator 
thereof,  is  incapable  of  maintenance.    Ibid. 

2.  —  Champerty :  action  for  penalty :  bond 
indemnifying  a  plaintiff  against  cosh] — The 
defendant  caused  a  writ  to  be  issued  in  the  name 
of  C.  against  the  plaintiff,  claiming  the  penalty 
(500Z.)  imposed,  by  29  Vict.  c.  19,  s.  5,  upon  any 
person  sitting  or  voting  in  the  House  of  Commons 
without  having  made  and  subscribed  the  oath 
appointed  by  that  Act  The  defendant  was  a 
member  of  Parliament,  and  the  action  was  in 
reality  his  action,  C.  being  without  any  means 
of  paying  any  costs.  The  defendant  gave  to  C. 
a  bond  by  which  he  indemnified  C.  against  all 
costs  and  expenses  which  C.  should  incur  or  be- 
come liable  to  pay  in  the  action  or  in  any  way 
relating  thereto  ;  but  the  defendant  could  claim 
no  right  to  nor  interest  in  the  penalty,  should 
it  be  recovered.  It  was  proved  that  C.  had  con- 
sented to  the  use  of  his  name,  but  he  would  not 
have  authorised  the  action  but  for  the  bond :  - 
Held  (by  Lord  Coleridge,  C.J.),  on  further  con- 
sideration, that  the  defendant's  conduct  consti- 
tuted maintenance,  for  which  an  action  would 
lie  at  the  suit  of  the  plaintiff ;  and  that  the  latter 
was  entitled  to  recover  as  damages  all  the  costs 
he  had  been  put  to  in  resisting  C.'s  action, 
amounting  to  a  complete  indemnity  for  every 
loss  occasioned  by  the  maintenance  of  the  de- 
fendant. Bradlaugh  v.  Newdegate,  52  Law  J. 
Rep.  Q.B.  454  ;  Law  Rep.  11  Q.B.  D.  1. 


MALICIOUS  INJURY  TO  PROPERTY. 

Damage  to  right  of  herbage :  ownership]  — 
The  respondent  was  charged,  upon  an  informa- 
tion laid  under  24  &  25  Vict.  c.  97,  s.  52,  with 
having  committed  wilful  damage  to  certain 
herbage  growing  on  the  Town  Moor  at  New- 
castle, the  property  of  the  stewards  and  wardens 
of  the  freemen.  It  was  proved  that  damage  to 
the  amount  of  one  penny  had  been  committed 
by  playing  at  bowls  on  the  herbage  growing  on 
the  moor,  the  fee-simple  of  which  was  vested  in 
the  corporation  of  Newcastle,  subject  to  certain 


rights  of  herbage  on  the  part  of  the  freemen, 
whose  interests  the  stewards  and  wardens  wan, 
by  Aot  of  Parliament,  appointed  to  preserve : — 
Held,  that  a  right  to  herbage  was  not  "  real  or 
personal  property  "  within  tine  meaning  of  24  & 
25  Vict.  c.  97,  s.  52,  which  was  intended  to  apply 
to  actual  physical  damage  done  to  something 
tangible  and  visible,  as  distinguished  from  a 
mere  legal  right.  Held  also  (per  Grove,  J.),  that 
even  if  the  herbage  right  in  question  was  pro- 
perty within  section  52,  the  ownership  of  the 
property  should  have  been  laid  in  the  corpora- 
tion, and  not  in  the  persons  mentioned  in  the 
information.  Laws  v.  Elbringham,  51  Law  J. 
Rep.  M.C.  13  ;  Law  Rep.  8  Q.B.  D.  283. 

MALICIOUS  PROSECUTION. 

L—  Cause  of  action  passing  to  trusts*  f*  bank- 
ruptcy]— A  bankrupt  whose  adjudication  in  bank- 
ruptcy has  not  been  set  aside  cannot  maintain 
an  action  for  maliciously  procuring  the  bank- 
ruptcy ;  and  such  an  action  may  be  summarily 
dismissed  upon  summons  as  frivolous  and  vexa- 
tious. The  Metropolitan  Bank  v.  Pooley  (H.L.), 
54  Law  J.  Rep.  QJB.  449;  Law  Bep,  10  App. 
Cas.  210. 

Whitworlh  v.  Hall  (2  B.  &  Ad.  695)  approved. 
Ibid. 

2. — Corporation]  —A  corporation  may  he  liable 
for  malicious  prosecution.  Edwards  v.  The 
Midland  Railway  Company,  50  Law  2.  Bep. 
Q.B.  281 ;  Law  Bep.  6  Q.B.  D.  287. 

8. — Maliciously  presenting  petition  to  wind 
up  company] — An  action  will  he  for  falsely,  ma- 
liciously, and  without  reasonable  and  probable 
cause  presenting  a  petition  to  wind  up  a  com- 
pany, without  proof  that  special  damage  has 
been  sustained.  The  Quarts  Hill  Consolidated 
Gold  Mining  Company  v.  Eyre  (App.),  52  Law 
J.  Bep.  Q.B.  488 ;  Law  Bep.  11  Q3.  D.  674. 

The  mere  bringing  a  civil  action,  even  if  the 
action  is  brought  falsely,  maliciously,  and  with- 
out reasonable  and  probable  cause,  is  not  action- 
able.   Ibid. 

4.— Reasonable  and  probable  cause:  question 
for  jury] — An  action  for  malicious  prosecution 
for  perjury  was  founded  on  the  following  cir- 
cumstances :  The  plaintiff's  father  had  been 
tenant  of  a  house  to  the  defendant,  and  was  sued 
in  the  County  Court  for  rent  in  arrear.  The 
defence  was  surrender  before  any  rent  due,  and 
the  plaintiff  as  a  witness  swore  that  he,  at  the 
defendant's  request,  gave  him  up  the  key  on  a 
particular  day.  Upon  this  evidence  perjury  was 
assigned,  and  the  plaintiff  was  indioted,  tried, 
and  acquitted.  He  then  brought  this  action. 
The  Judge  directed  the  jury — first,  if  they  be- 
lieved that  the  plaintiff  did  give  up  the  key,  and 
the  defendant,  knowing  that  he  had  done  so, 
indicted  him  for  perjury,  they  should  find  for 
the  plaintiff ;  secondly,  if  they  did  not  believe 
the  plaintiff,  they  should  find  for  the  defendant ; 
thirdly,  if  they  were  in  doubt  as  to  which  party 
was  speaking  the  truth,  they  should  find  for  the 
defendant,  as  the  plaintiff  would  not  have  made 
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out  hie  case;  fourthly,  alternatively,  if  they 
thought  that  the  plaintiff  did  give  up  the  key, 
but  the  defendant  having  forgotten  the  fact  pro- 
secuted him  under  an  honest  impression  that  he 
had  corruptly  sworn  that  he  had  done  what  he 
had  not  done,  they  would  not  be  justified  in  find- 
ing that  the  defendant  had  maliciously  and  with- 
out reasonable  and  probable  cause  prosecuted 
the  plaintiff,  but  might  find  for  the  defendant : 
— Held,  a  right  direction.  Hicks  v.  Faulkner,  61 
Law  J.  Rep.  Q.B.  268 ;  Law  Rep.  8  Q.B.  D.  167. 

5. — Reasonable  and  probable  cause :  ques* 
tions  for  jury  :  onus  probandx] — In  an  action 
for  malicious  prosecution,  the  burden  of  proof 
lies  on  the  plaintiff  to  establish  the  facts  which 
the  jury  have  to  find  with  a  view  to  the  decision 
of  the  Judge  on  the  question  of  reasonable  and 
probable  cause — namely,  whether  the  defendant 
took  reasonable  care  to  inform  himself  of  the 
true  state  of  the  case,  and  whether  he  honestly 
believed  the  case  which  he  prosecuted.  Abrath 
v.  The  North-Eastern  Railway  Company  (App.), 
52  Law  J.  Rep.  Q.B.  620 ;  Law  Rep.  11  Q.B. 
D.  440  [affirmed  by  the  House  of  Lords  but  not 
yet  reported] . 

Judgment  of  the  Queen's  Bench  Division  (52 
I  aw  J.  Rep.  Q.B.  352  ;  Law  Rep.  11  Q.B.  D.  79) 
reversed.    Ibid. 

MAN,  ISLE  OF. 
Bee    Isle    of    Mam. 


MANDAMUS. 

1. — Commissioners  of  inland  revenue ;  return 
of  probate  duty  :  petition  of  right]— The  rule 
governing  the  discretion  of  the  Court  as  to  grant- 
ing a  mandamus  is,  that  where  there  is  no  specific 
remedy  a  mandamus  will  be  granted,  that  jus- 
tice may  be  done.  A  petition  of  right  is  such  a 
remedy,  though  it  depends  upon  the  fiat  of  the 
Attorney-General  being  given.  Reg.  v.  The  Com- 
missioners  of  Inland  Revenue  (App.),  53  Law  J. 
Rep.  Q.B.  229 ;  Law  Rep.  12  Q.B.  D.  461  (sub 
nom.  In  re  Nathan). 

The  prosecutor  applied  for  a  mandamus  to 
the  defendants  to  return  excess  of  probate  duty, 
under  5  &  6  Vict.  c.  79,  s.  23.  Probate  duty  is 
paid  to  the  defendants  to  and  for  the  use  of  the 
Crown,  and  when  received  it  is  handed  over  by 
them  to  the  Crown.  The  defendants  had  de- 
clined to  return  the  duty  paid,  on  the  ground 
that  they  were  not  satisfied  of  the  lawfulness  of 
the  claim :— Held,  that,  assuming  the  claimant 
to  be  entitled  to  some  remedy,  still  a  mandamus 
ought  not  to  issue,  for  that  there  was  a  specific 
remedy  by  petition  of  right,  inasmuch  as  the 
money  was  in  the  hands  of  the  Crown.    Ibid. 

The  King  v.  The  Lords  of  the  Treasury  (5  Law 
J.  Rep.  K.B.  20)  dissented  from.    Ibid. 

2.  —  Practice:  pleading  to  return  to  writ  of 
mandamus] — A  return  of  unconditional  compli- 
ance to  a  writ  of  mandamus  whioh  is  not  a  per- 
emptory writ  may  be  pleaded  to  notwithstanding 
*0wr  JflU  jule  9,  since  the  procedure  of  plead- 


ing to  the  return  to  such  writ  as  regulated  by 
the  repealed  statutes  9  Anne,  o.  20  (Revised 
Edition  Statutes,  9  Anne,  c.  25),  and  1  Will.  4. 
c.  21,  is  preserved  by  Order  LXVIII.  rule  1  and 
Order  LXXII.  rule  2.  Reg.  v.  The  Justices  of 
Pirchill,  North  Staffordshire,  Law  Rep.  14  Q.B. 
D.  13,  affirming  the  judgment  of  the  Queen's 
Bench  Division,  Law  Rep.  13  Q.B.  D.  696. 

Central  Criminal  Court :  mandamus  will  not  lie 
to.    See  Central  Criminal  Court. 

Charitable  Trusts  Act,  1853,  section  17 :  semble, 
mandamus  is  "proceeding"  within.  See 
Charity,  7. 

County  Court,  to,  to  hear  and  determine  case. 
See  County  Court,  20. 

Election  commissioners:  mandamus  to  review 
decision  of,  not  granted.    See  Parliament,  1. 

Rate,  levying  of,  to  defray  expenses  of  election 
petition.    See  Municipal  Corporation,  5. 

MANDATORY  INJUNCTION. 
See  Metropolis,  10. 

MANOR. 

Tenant :  presumed  grant :  long  possession : 
rent,  "now  and  in  future  "  :  building  :  tortious 
feoffment:  standing  by] — In  1739  articles  of 
agreement  were  entered  into  between  the  lord 
and  freehold  tenants  of  a  manor,  by  the  eighth 
clause  of  which  it  was  agreed  that  no  other  part 
of  the  wastes  of  the  said  manor  should  at  any 
time  thereafter  be  enclosed  or  built  upon,  un- 
less by  the  mutual  consent  of  the  lord  of  the 
manor  for  the  time  being,  and  of  the  greater 
part  in  number  and  value  of  the  freehold  tenants 
of  the  said  manor,  under  their  hands  and  seals ; 
and  in  case  of  any  improvements  and  enclosures 
by  such  consents  as  aforesaid,  it  was  agreed 
that  the  same  and  all  profits  and  advantages 
arising  therefrom  should  belong  to  and  be  divided 
between  the  lord  and  freehold  tenants  in  the 
proportions  therein  mentioned.  The  articles  of 
agreement  were  confirmed  by  a  private  Act  of 
Parliament  passed  in  the  same  year.  Persons 
were  appointed  by  the  lord  and  freeholders  to 
receive  the  rents  on  their  behalf,  and  books 
were  kept  shewing  how  the  rents  were  received 
and  divided,  in  accordance  with  the  provisions 
of  the  articles.  An  entry  appeared  in  one  of 
these  books  in  1803  that  one  R.  paid  a  rent  of 
11.  Is.  in  respect  of  certain  premises  whioh  were 
there  described  as  a  stable;  and  it  appeared 
from  entries  in  the  books  that  he  continued  to 
do  so  down  to  1808,  when  the  property  then  in 
tenancy  was  mentioned  as  held  by  J),  at  a 
yearly  rent  of  21.  Vis.  6U  In  1811  D.  was 
entered  as  holding  a  coal  warehouse  at  the  rent 
of  4Z.  10s.  "now  and  in  future."  In  1813  D. 
paid  the  same  rent  in  respect  of  a  coal  and 
corn  warehouse,  and  that  rent  was  paid  by  D. 
and  his  successors  in  title  until  just  before  this 
action  was  brought.    In  1816  D.  sold  or  mort- 
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gaged  the  property  for  2991.  to  B.,  who  subse- 
quently reconveyed  it  to  him  for  the  same 
amount.  In  1829  D.  conveyed  the  property  by 
lease  and  re-lease  to  E.  for  1,0002.  He  mort- 
gaged it  to  S.  by  feoffment  for  1.000Z.,  and  sub- 
sequently became  bankrupt,  and  the  equity  of  re- 
demption vested  in  his  assignees.  In  1836  the 
assignees  and  S.  conveyed  the  property  to  J.  8. 
for  1,440!.  In  1838  J.  S.  leased  the  property  to 
B.  The  property  was  described  in  the  lease 
as  part  of  the  waste  of  the  manor,  and  it  was 
provided  that  the  lessee  was  to  pay  42. 10s.  per 
annum,  and  any  future  rent  which  might  be- 
come payable,  to  the  lord  and  freeholders.  New 
buildings  were  from  time  to  time  built  on  the 
property.  The  defendant  became  entitled  to  the 
premises  under  the  will  of  his  father,  J.  S. 
Questions  having  arisen  as  to  the  title  to  the 
property,  the  defendant  claiming  to  be  entitled 
in  fee-simple,  the  lord  and  the  freeholders 
brought  this  action  to  recover  possession  of  it : 
Held,  that  (1)  a  consent  to  the  enclosure  of  the 
property  in  question,  in  accordance  with  clause 
8  of  the  articles,  might  under  the  circumstances 
be  fairly  assumed,  but  the  result  of  possession 
under  such  consent  was  that  a  tenancy  from 
year  to  year  was  created ;  (2)  that  the  feoffment 
by  K.  to  8.  in  1829  did  not  tortiously  pass  the 
fee  to  S. ;  (3)  that  there  was  no  evidence  that 
the  tenants  were  under  any  misapprehension  as 
to  title,  or  had  built  under  misapprehension,  or 
that  the  lord  or  freeholders  were  aware  of  any 
such  misapprehension  of  titles,  and  therefore 
the  defendant  was  not  entitled  to  equitable 
relief.  Welter  v.  Stone  (App.),  64  Law  J.  Rep. 
Chanc.  497. 
Decision  of  Denman  J.,  affirmed.    Ibid. 

Arbitrary  fine.    See  Copyhold,  4. 

Enclosure  of  waste :   agreement  between  lord 
and  tenants.    See  Common,  1. 

MANSLAUGHTER. 

1. — Joint  wrongdoers  :  culpable  negligence'] — 
The  prisoners  A.,  B.,  and  0.  went  into  a  field  in 
proximity  to  highways  and  houses,  taking  with 
them  a  rifle.  B.  placed  a  board,  which  was 
handed  to  him  by  A.  in  the  presence  of  C,  in  a 
tree  in  the  field  as  a  target.  All  three  fired 
shots  directed  at  such  target  from  a  distance  of 
100  yards.  One  of  the  shots  thus  fired  killed  a 
boy  in  a  tree  in  a  garden  at  a  spot  distant  393 
yards  from  the  firing  point.  No  precautions 
were  taken  to  prevent  danger  from  such  firing. 
It  was  proved  that  the  rifle  was  sighted  at 
950  yards,  and  would  probably  be  deadly  at  a 
mile.  There  was  no  evidence  as  to  which  of 
the  prisoners  fired  the  fatal  shot.  The  prisoners 
were  all  found  guilty  of  manslaughter : — Held, 
that  all  three  prisoners  were  rightly  convicted 
of  manslaughter,  because  they  had  been  guilty 
of  a  breach  of  duty  in  firing  at  the  spot  in 
question  without  taking  proper  precautions  to 
prevent  injury  to  others.  Reg.  v.  Salman 
COB.),  50  Law  J.  Bep.  M,C.  25 ;  Law  Bep.  6 
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2.— Neglect  of  parent  to  provide  medical  aid 
for  child]— It  a  parent  neglects  to  provide 
medical  aid  for  his  child  of  tender  years,  and 
the  child  dies,  the  parent  cannot  be  convicted 
of  manslaughter  unless  it  is  proved  affirmatively 
that  the  death  was  caused  or  accelerated  by 
such  neglect ;  and  medical  evidence  on  behalf 
of  the  prosecution  that  the  child's  life  probably 
might  have  been  prolonged  or  saved  by  the 
parent  calling  in  medical  aid,  is  not  sufficient 
evidence  to  support  a  conviction.  Reg.  v. 
Morby  (COB.),  51  Law  J.  Bep.  M.C.  85  ;  Law 
Bep.  8  Q.B.  D.  571. 

MABGINAL  NOTE. 
Act  of  Parliament.    See  Statute,  3. 

MABINE  INSURANCE. 
See  Insurance,  Marine. 

MARITIME  LIEN. 
See  Ship — Lien. 

MARKET. 

1. — Disturbance:  charter :  subsequent  waiver : 
insufficiency  of  accommodation  in  existing 
market]— A  charter  dated  1  Edw.  3,  and  ex- 
pressed to  be  made  "  with  the  assent  of  the 
Prelates,  Earls,  Barons,  and  all  the  Commons 
of  our  realm  assembled  in  our  present  Parlia- 
ment," and  ending  with  the  words,  "By  the 
King  and  the  whole  Council  of  Parliament," 
purported  to  confer  on  the  citizens  of  London, 
44  their  heirs  and  successors,"  among  other 
privileges,  an  exclusive  right  to  hold  markets 
within  a  certain  area.  With  respect  to  some  of 
the  privileges  the  charter  was  expressed  to  be  a 
confirmation  of  previous  royal  grants.  A  Par- 
liament was  in  fact  held  in  1  Edw.  3,  but  the 
charter  is  not  in  the  statute  roll  for  the  year 
(which  is  extant  and  perfect),  but  is  in  the 
charter  roll.  There  was  no  evidence  of  recog- 
nition of  the  charter  as  of  statutory  authority 
by  usage,  or  judicial  or  other  public  notice  : — 
Held,  by  the  Earl  of  Selborne,  L.C.,  and  Lord 
FitzGerald,  dubitante  Lord  Blackburn,  that  the 
charter  had  the  force  of  a  private  Act  of  Parlia- 
ment, and  was  capable,  if  so  expressed,  of  con- 
ferring on  the  citizens  of  London,  as  individuals 
distinguished  from  the  corporation,  rights  whioh 
could  not  have  been  granted  at  common  law. 
The  Prince's  Case  (8  Bep.  1a,  8b,  9b)  examined 
and  discussed.  But  held  by  all  their  Lordships, 
upon  the  construction  of  the  charter,  that  it 
was  a  grant  to  the  corporation,  and  that  the 
corporation  had  full  power  to  waive  any  rights 
thereby  acquired.  The  Great  Eastern  Railway 
Company  v.  Ooldsmid  and  others  (H.L.),  54 
Law  J.  Bep.  Chanc.  162 ;  Law  Bep.  9  App. 
Cas.  927. 

A  charter  of  Charles  the  Second  granted  to 
the  plaintiffs'  predecessors  a  franchise  to  hold 
a  market  for  the  sale  of  fruit  and  vegetables 
within  the  area  of  the  exclusive  market  rights 
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of  the  corporation.  An  enquiry  was  held  at  the 
time  under  a  writ  of  ad  quod  damnum,  and  no 
objection  was  then,  or  had  since  been,  taken  by 
the  corporation  to  the  franchise  so  granted: — 
Held,  that  the  corporation  had  waived  its  right 
to  dispute  the  validity  of  the  plaintiffs1  charter, 
and  that  such  waiver  extinguished  all  right  (if 
any)  of  the  Queen's  subjects  generally  to  treat 
the  plaintiffs'  charter  as  void  on  the  ground  of 
its  derogating  from  a  previous  grant.    Ibid. 

The  defendants,  a  railway  company,  estab- 
lished and  let  out  to  tenants,  within  a  quarter  of 
a  mile  of  the  plaintiffs'  market,  a  dep6t  for  the 
sale  of  f ruit^and  vegetables  to  be  brought  over  the 
defendants'  railway.  The  company  took  no  tolls 
and  allowed  no  one  except  tenants  to  sell  within 
the  depot,  but  they  retained  the  whole  control 
and  management  in  their  own  hands,  and  issued 
advertisements  with  respect  thereto.  The  tenan- 
cies were  determinable  at  short  notice  on  the 
tenants  ceasing  to  sell  fruit  and  vegetables : — 
Held,  that  the  defendants'  acts  were  a  dis- 
turbance  of  the  plaintiffs'  market,  and  that  they 
ought  to  be  restrained  by  injunction.    Ibid. 

Insufficiency  of  accommodation  in  an  existing 
market,  though  a  defence  for  an  individual  who 
sells  outside  on  an  occasion  when  he  cannot 
find  room  within,  is  no  answer  to  an  action  for 
infringement  by  setting  up  a  rival  market.   Ibid. 

Decision  of  the  Court  of  Appeal  (53  Law  J. 
Rep.  Chanc.  371;  Law  Rep.  25  Ch.  D.  511) 
affirmed.    Ibid. 

2. — Disturbance:  grant  by  Crown:  subse- 
quent grant  by  statute] — By  a  local  Act  a  right 
of  market  was  conferred  upon  a  corporation  ex- 
tending further  than,  and  differing  in  other  re- 
spects from,  an  ancient  right  of  market  granted 
by  the  Crown  to  the  corporation : — Held,  that 
the  ancient  market  was  superseded  by  the  local 
Act.  The  Corporation  of  Manchester  v.  Lyons 
(App.),  Law  Rep.  22  Ch.  D.  287. 

As  an  ordinary  rule  the  sale  of  a  man's  own 
goods  in  the  ordinary  and  regular  course  of 
business  in  his  own  shop  is  not  a  disturbance  of 
a  market.  Therefore  such  a  sale  in  a  shop 
situate  not  in  the  market,  but  within  fifty  yards 
of  it,  and  opening  into  a  street  into  which  the 
market  sometimes  extended,  was  held  not  a 
disturbance.    Ibid. 

[And  see  'ihe  Corporation  of  Manchester  v. 
Peverley,  ibid,  note.] 

3. — Grant:  public  streets:  dedication  of, 
subject  to  market:  usage] — The  Crown  can 
grant  the  right  to  hold  a  market  on  land  of 
which  the  grantee  is  not  the  owner  at  the  time 
when  such  grant  is  made.  By  a  charter  of 
Charles  2  the  king  granted  to  one  B.,  his  suc- 
cessors and  assigns,  the  right  to  hold  a  market 
on  two  specified  days,  "  in  or  near "  a  certain 
place  called  Spital  Square.  The  market  was 
bounded  by  four  outer  streets,  into  which  four 
inner  streets  ran  from  the  market  at  right  angles 
to  the  outer  streets.  By  certain  Paving  Acts  of 
George  3  the  streets  in  the  district  in  which  the 
market  was  situate,  including  the  outer  and 
inner  streets,  were  vested  in  certain  commis- 


sioners, who,  inter  alia,  had  power  to  take  pro- 
ceedings against  persons  who  obstructed  the 
streets,  and  this  power  became  vested  in  the 
Board  of  Works  for  that  district  by  the  Metro- 
polis Management  Act,  1855.  The  inner  streets 
were  made  and  dedicated  to  the  public  shortly 
after  the  grant  was  made,  and  the  outer  streets 
were  made  and  dedicated  at  some  time  between 
that  date  and  the  passing  of  the  Paving  Acts. 
It  had  been  the  custom  from  time  immemorial 
for  the  market  to  be  held  not  only  on  the  two 
days  mentioned  in  the  grant,  but  also  on  the 
four  remaining  week-days ;  and  it  had  also  been 
the  custom  for  persons  who  had  paid  tolls  to 
the  owner  of  the  market  or  his  lessee  for  the 
privilege,  to  sell  their  goods  in  the  outer  streets, 
or  as  near  to  the  market  as  they  oould  get,  when 
they  were  unable  to  do  so  either  in  the  market 
itself  or  in  the  inner  streets: — Held,  that  the 
grant  was  a  grant  of  a  market  without  metes 
and  bounds,  and  that  the  grantee  was  entitled 
to  hold  it  both  in  the  place  named  and  also 
near  it  wheresoever  the  same  should  honestly 
extend.  Held  also,  that  both  the  outer  and 
inner  streets  must  be  taken  to  have  been  dedi- 
cated to  the  public,  subject  to  the  market  rights 
of  the  grantee.  Held  also,  that  the  right  of  the 
grantee  to  hold  the  market  was  restricted  to  the 
two  days  named  in  the  grant ;  and  that,  as  the 
origin  of  the  right  was  known,  there  was  no  pre- 
sumption arising  from  immemorial  usage  of  a 
grant  of  a  right  to  hold  the  market  on  the  re- 
maining week-days.  Held  also,  that,  notwith- 
standing the  Paving  Acts  of  George  3,  the  grantee 
was  entitled  to  hold  the  market  during  market 
hours,  and  could  not  be  interfered  with  even 
though  an  obstruction  of  the  streets  which  but 
for  such  grant  would  amount  to  a  nuisance  was 
thereby  caused.  The  Attorney -General  (at  the 
relation  of  The  Whitechapel  Board  of  Works)  v. 
Horner  (App.),  54  Law  J.  Rep.  QJJ.  227 ;  Law 
Rep.  14  Q.B.  I).  245  [affirmed  on  appeal  by  House 
of  Lords,  55  Law  J.  Rep.  QJB.  193]. 

4. — Public  way  across  market:  power  of 
district  board  to  erect  posts :  interference  with 
market  rights]— A  district  board  of  works  under 
the  statutory  powers  conferred  by  57  Geo.  3. 
c.  29,  s.  58,  and  18  <ft  19  Vict.  c.  120,  s.  108,  in- 
tended to  erect  posts  by  the  side  of  public  foot- 
paths along  the  public  roads  leading  into  the 
area  of  the  Spitalfields  Market,  in  order  to  pre- 
serve the  rights  of  the  public  and  to  insure  the 
safety  of  foot-passengers.  The  plaintiff,  the 
owner  of  the  market,  proved  that  the  erection  of 
the  posts  would  interfere  with  the  access  to  the 
market  as  recently  enlarged  by  pulling  down 
houses  in  the  streets : — Held,  that  the  proposed 
exercise  of  the  board's  powers  would  be  an  in- 
terference with  the  market  rights  of  the  plaintiff 
within  the  exception  contained  in  18  &  19  Vict, 
c.  120,  s.  91,  and  an  injunction  was  granted. 
Horner  v.  The  Whitechapel  Board  of  Works, 

54  Law  J.  Rep.  Chanc.  148  [affirmed  on  appeal, 

55  Law  J.  Rep.  Chanc.  289.] 

Tolls:  rateability  of:  stallage  or  franchise 
tolls.    See  Poor  IUtbb,  6. 
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MARKET  OVERT. 
See  Sale  of  Goods,  2. 

MARRIAGE. 

^Removal  of  doubts  as  to  validity  of  certain 
Greek  marriages.    47  &  48  Vict.  c.  20.] 

1.—  Celebration  of  marriage:  British  terri- 
tory: Roman  Catholic  Church}— k  marriage 
celebrated  between  British  subjects  according  to 
the  rites  of  the  Roman  Catholic  Church  in  a 
country  subject  to  British  dominion,  but  where 
there  is  no  Established  Church,  is  valid.  James 
v.  James %  51  Law  J.  Rep.  P.,  D.  &  A.  24. 

2.—  Licence  :  misdescription] — A  marriage  by 
licence  is  not  invalidated  through  the  husband 
having  been,  by  mistake,  described  in  the  licence 
as  having  two  additional  Christian  names.  Has- 
well  v.  Haswell,  51  Law  J.  Rep.  P.,  D.  A  A.  15. 

3.— Restraint  oj] — A  covenant  not  to  revoke  a 
will  is  not  void  as  being  in  restraint  of  marriage. 
Robinson  v.  Ommaney,  51  Law  J.  Rep.  Chano. 
894 ;  Law  Rep.  21  Ch.  D.  780. 

Breach  of  promise :  costs  of  action :  verdict  for 
202.    See  Costs  —Taxation,  7. 

Breach  of  promise :  pleading  in  action  for.  See 
Practice — Pleading,  8. 

Cohabitation :  presumption :  Roman  Dutch  law. 
See  Colonial  Law — Ceylon,  3. 

Consideration:  who  within.  See  Settlement, 
13,  14. 

Domicil :  status  of  parties  determined  by  domicil 
of  husband :  marriage  in  England  between  a 
domiciled  Scotchman  and  an  Englishwoman : 
marriage  dissolved  by  decree  of  Scotch  Court 
for  the  husband's  adultery  only.  See  Dtvoece — 
Foreign  Divorce. 

Fees :  new  parish.    See  Church  and  Clergy,  7. 

Nullity  of  Marriage.    See  Divorce— Nullity. 

Scotch:  habit  and  repute.  See  Scotch  Law — 
Marriage,  2. 

Severance  of  joint  tenancy.  See  Husband  and 
Wife,  27. 

MARRIAGE  SETTLEMENT. 
See  Settlement. 

MARRIED  WOMEN'S   PROPERTY  ACTS. 

See  Husband  and  Wife. 

[Amendment  of  law  regarding  property  of  mar- 
ried women  in  Scotland.    44  &  45  Vict.  c.  21.] 

[Married  Women's  Property  Act,  1882.  Com- 
mencement of  Act,  1st  of  January,  1883, 
s.  65.  Criminal  proceedings,  liability  of  wife 
to,  s.  16.  Debts  of  wife,  husband's  liability 
for,  s.  14;  wife's  liability  for,  s.  13;  joint 
liability,  s.  15.  Fraudulent  investment  by 
wife  of  husband's  money,  s.  10.  Investments 
in  joint  names  of  married  women  and  others, 
ss.  8  and  9.  Loans  by  wife  to  husband,  s.  3. 
Maintenance  of  husband  and  children,  wife 


liable  for,  to  parish,  as.  20,  21.  Married 
woman  to  be  capable  of  holding  property  and 
of  contracting  as  a  feme  sole,  s.  1.  Property 
of  woman  married  after  the  Act  to  be  held  by 
her  as  a  feme  sole,  s.  2.  Property  appointed 
by  a  married  woman  under  a  general  power 
exercised  by  will  to  be  liable  as  her  separate 
estate,  s.  4.  Property  acquired  after  the  Act 
by  a  woman  married  before  the  Act  to  be  held 
by  her  as  bfeme  sole,  s.  5.  Remedies  of  mar- 
ried woman  for  protection  and  security  of 
separate  property,  s.  12.  Stock  to  which 
married  woman  entitled,  s.  6.  Stock  to  be 
transferred  to  married  woman,  s.  7.  45  A  46 
Vict.  c.  75.] 

[Married  Women's  Property  Act,  1884.  Husband 
or  wife  competent  to  give  evidence  in  criminal 
proceedings  under  s.  16  of  45  &  46  Vict.  o.  75. 
47  &  48  Vict.  c.  14.] 

MARSHALLING. 

Goods  seized  under  different  powers  of  distress. 
See  Landlord  and  Tenant — Distress,  3. 

Lien  of  auctioneer :  two  funds  in  hands  of  auc- 
tioneer, one  subject  to  a  charge.  See  Auc- 
tioneer, 3. 

Securities.    See  Banxbuptc*— Proof,  8. 

MASTER  AND  SERVANT. 
Contract  of  Service. 

Action  for  breach. 

Employers  and  Workmen  Act 
Liability  of  Master :  Employer*'  Liability  lot. 

Actions  and  proceedings. 

Authority  of  servant 

Contract  by  servant  not  to  claim  compensation. 

Defect  in  condition  of  machinery,  dc. 

Negligence  of  fellow-servant. 
Wagoi. 

Contract  of  Servioe. 

Action  for  breach. 

1. — F.  contracted  to  make  and  glaze  bricks, 
<fec,  at  agreed  prices,  for  the  plaintiff  exclusively, 
during  a  period  of  five  years: — Held  (by  Lord 
Selborne,  L.C.,  and  Brett,  L.J. ;  Lord  Coleridge, 
C.J.,  dissenting),  that,  the  contract  being  for 
exclusive  personal  service,  the  plaintiff  could 
maintain  an  action  against  the  defendant  for 
maliciously  procuring  F.  to  break  it,  notwith- 
standing that  the  strict  relation  of  master  and 
servant  did  not  exist  between  the  plaintiff  and 
F.  Judgment  of  the  Queen's  Bench  Division 
affirmed.  Lumley  v.  Oye  (2  E.  &  B.  216 ;  22 
Law  J.  Rep.  Q.B.  463)  followed.  Bowen  v.  Hall 
(App.),  50  Law  J.  Rep.  QJB.  305 ;  Law  Rep.  6 
Q.B.  D.  333. 

Employers  and  Workmen  Act 

2.—"  Workman "]— A  person  employed  "to 
assist  a  firm  as  a  practical  working  mechanic  in 
developing  ideas  they  (the  firm)  might  wish  to 
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carry  out,  and  to  himself  originate  and  carry 
out  ideas  and  inventions  suitable  to  the  business 
of  such  firm  if  such  inventions  were  approved 
by  them," — Held,  not  "  a  mechanic  or  workman  " 
within  the  Employers  and  Workmen  Aot,  1875. 
Jackson  v.  Hill  &  Co.,  Law  Rep.  13  Q.B.  D.  618. 

3. — Workman;  person  engaged  in  manual 
labour] — An  omnibus  conductor  is  not  a  "  work- 
man" or  person  "engaged  in  manual  labour" 
within  the  meaning  of  the  Employers  and  Work- 
men Act,  1875,  s.  10.  Morgan  v.  The  London 
General  Omnibus  Company  (App.),  53  Law  J.  Rep. 
Q.B.  352 ;  Law  Rep.  13  Q.B.  D.  832. 

4. — Workman:  sub-workmen] — The  respon- 
dents were  earthenware  manufacturers.  The 
appellant  was  in  their  employ  as  a  "potters' 
printer,"  and  by  the  custom  of  the  trade  he 
found  his  own  "transferrer" — that  is,  an  assis- 
tant without  whom  the  potters1  printer  was 
unable  to  perform  his  work.  The  respondents 
having  made  a  reduction  in  the  wages  of  persons 
in  their  employ,  the  appellant  consented  to  work 
at  the  reduced  rate,  and  presented  himself  each 
day  at  the  works  ready  to  continue  his  employ- 
ment, but  he  was  unable  to  work  owing  to  the 
absence  of  his  transferrer,  who  refused  to  work 
at  the  reduced  wages.  The  appellant  was  there- 
upon summoned  under  the  Employers  and 
Workmen  Act,  1875,  for  absenting  himself  from 
his  employment,  and,  in  exercise  of  the  summary 
jurisdiction  conferred  by  section  4,  the  magis- 
trate ordered  him  to  pay  damages  to  the  respon- 
dents:— Held,  that  the  facts  amounted  to  a 
dispute  under  the  Act  between  an  employer  and 
a  workman,  that  the  appellant  was  a  workman 
within  the  meaning  of  the  Act,  and  that  the 
summons  could  therefore,  by  section  4,  be  heard 
and  determined  by  a  Court  of  summary  juris- 
diction. Grainger  v.  Aynsley ;  Bromley  v.  Tarns, 
50  Law  J.  Rep.  M.C.  48 ;  Law  Rep.  6  Q.B.  D.  182. 

Apprentice :  change  of  firm :  change  of  locality 
of  business.    See  Apprentice,  1. 

Apprenticeship    deed:   validity.     See  Appren- 
tice, 2. 

Liability  of  Master. 

Actions  and  proceedings. 

5. — Notice  of  injury :  necessity  for  giving] — 
In  order  to  maintain  an  action  against  an  em- 
ployer under  43  <fe  44  Vict.  o.  42,  the  workman 
must  in  all  cases  give  a  written  notice,  within 
the  time  specified  in  the  4th  section,  containing 
his  name  and  address,  the  cause  of  the  injury, 
and  the  date  at  which  it  was  sustained.  Moyle 
v.  Jenkins,  51  Law  J.  Rep.  Q.B.  112 ;  Law  Rep. 
8  Q.B.  D.  116. 

Section  4  of  43  &  44  Vict.  c.  42  merely  deals 
with  the  time  within  which  a  notice  must  be 
given.  Section  7  contains  the  requisites  of  such 
notice.    Ibid. 

m  6. — Notice  of  injury :  sufficiency] — The  plain- 
tiff, a  workman,  was  injured  by  an  accident 
while  in  the  employ  of  the  defendants ;  he  at 
once  told  an  inspector  of  the  defendants  the 
circumstances  of  the  accident,  and  the  inspector 
Digest,  1881-1885. 


made  a  written  report  on  the  accident  to  the 
defendants.  The  solicitor  of  the  plaintiff 
wrote  to  the  defendants  within  a  week  asking 
for  compensation,  mentioning  that  the  defen- 
dants' superintendent  knew  the  particulars,  but 
not  referring  in  terms  to  the  written  report 
made  by  the  inspector;  no  other  notice  was 
given  within  six  weeks : — Held,  that  there  was 
no  sufficient  notice  in  writing  to  satisfy  the  re- 
quirements of  the  Employers'  Liability  Act, 
1880.  Keen  v.  The  Millwall  Dock  Company, 
(App.),  51  Law  J.  Rep.  Q.B.  277 ;  Law  Rep.  8 
Q.B.  D.  482. 

Moyle  v.  Jenkins  (see  last  case)  approved. 
Ibid. 

7. — A  notice  under  the  Employers'  Liability 
Aot,  1880,  omitted  to  state  the  cause  of  the  in- 
jury :  —Held,  that  such  omission  was  a  "  defect " 
in  the  notice  which  in  the  absence  of  evidence  of 
an  intent  to  mislead  did  not  render  the  notice 
invalid.  Stone  v.  Hyde,  51  Law  J.  Rep.  Q.B. 
452  ;  Law  Rep.  9  Q~B.  D.  76. 

8.— A  notice  of  action  under  the  Employers' 
Liability  Act,  1880  (43  &  44  Vict.  c.  42),  s.  7,  is 
good  which  in  substance  states  the  cause  of  in- 
jury, and  which,  although  inaccurate  or  defec- 
tive, does  not  in  the  opinion  of  the  Judge  who 
tries  the  action  prejudice  or  mislead  the  defen- 
dant in  his  defence.  Clarkson  v.  Musgrave  <t 
Son,  51  Law  J.  Rep.  Q.B.  525  ;  Law  Rep.  9  Q.B. 
D.  386. 

0. — The  omission  of  the  date  of  the  accident 
from  a  notice  of  injury  under  the  Employers' 
Liability  Act  is  a  "  defect  or  inaccuracy  "  within 
the  meaning  of  section  7  of  the  Act,  and  the 
notice  is  not  invalidated  thereby  unless  the  de- 
fendant is  prejudiced  in  his  defence  and  there 
was  an  intention  to  mislead.  Carter  v.  Drysdale, 
58  Law  J.  Rep.  Q.B.  657 ;  Law  Rep.  12  Q.B.  D.  91. 

10. — Pleading :  injury  to  servant :  knowledge 
of  master :  ignorance  of  servant] — In  an  action 
by  a  servant  against  his  master  for  injuries  sus- 
tained by  him  in  the  course  of  his  employment 
by  reason  of  the  defective  condition  of  the 
machinery  whioh  the  servant  has  to  use,  or  of 
the  premises  upon  whioh  he  has  to  work,  or  of  the 
means  by  which  the  service  is  to  be  fulfilled, 
the  statement  of  claim  must  allege,  not  only  that 
the  master  knew,  but  also  that  the  servant  was 
ignorant  of  the  danger  which  was  the  cause  of 
the  injuries  sustained.  Griffiths  v.  The  London 
and  St.  Katharine  Docks  Company  (App.),  53 
Law  J.  Rep.  Q.B.  504  ;  Law  Rep.  13  Q.B.  D.  259. 

County  Court :  action  under  Employers'  Liability 
Act :  removal  of,  into  High  Court.  See  County 
Coubt,  10,  17. 

County  Court :  staying  proceedings  in  action  of 
tort.    See  County  Couat,  10,  29. 

Authority  of  servant. 

XL.— Clerk  using  lavatory]— The  plaintiffs, 
booksellers,  occupied  the  basement  of  a  house, 
and  the  defendants,  a  firm  of  solicitors,  occupied 
the  floor  above.  Water  overflowing  from  a 
lavatory  in  the  private  room  of  one  of  the  de- 
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fendanta  escaped  through  the  floor  to  the  base- 
ment below,  injuring  the  plaintiffs'  stock-in- 
trade.  The  overflow  was  caused  by  a  clerk  of 
the  defendants,  who,  after  the  defendant  W.  had 
left  for  the  day,  had  gone  into  the  private  room 
to  use  the  lavatory,  and  had  left  the  tap  open. 
The  clerk  had  no  right  to  use  the  lavatory,  and 
no  business  to  go  into  the  private  room  after  the 
defendant  W.  had  left,  and  the  defendant  W. 
had  given  orders  to  this  effect : — Held,  that  the 
defendants  were  not  liable,  for  that  the  act  of 
the  clerk  was  not  incidental  to  his  employment, 
and  he  was  not  acting  within  the  scope  of  his 
authority.  Stevens  v.  Woodward,  50  Law  J.  Rep. 
Q.B.  231 ;  Law  Rep.  6  Q.B.  D.  318. 

12. — Water-cart  of  a  corporation  used  with 
hired  horse  and  driver]  — Where  the  defendants, 
a  municipal  corporation,  hired  a  horse  and 
driver  to  draw  a  water-cart  of  the  corporation 
and  water  the  streets,  the  driver  being  directed 
by  their  inspector  when  and  where  and  what 
streets  to  water,  but  not  being  otherwise  under 
the  control  or  superintendence  of  the  defendants, 
and  an  injury  was  done  to  a  third  party  by  the 
negligence  of  such  driver  while  engaged  in 
watering  a  street,  it  was  held,  within  the  principle 
of  Quarman  v.  Burnett  (6  Mee.  &  W.  499),  that 
the  defendants  were  not  liable  to  be  sued  for 
such  injury.  Jones  v.  The  Mayor  <tc.  of  Liver- 
pool, 54  Law  J.  Rep.  Q.B.  345 ;  Law  Rep.  14 
Q.B.  D.  890. 

Hackney  Carriage  Act:  cab  proprietor  and 
driver:  relation  between:  liability  for  negli- 
gence.   See  Negligence,  5. 

Contract  by  servant  not  to  claim  compensation. 

18. — Lord  Campbell's  act] — A  workman  may 
contract  for  himself  and  his  representatives  in 
case  of  death  not  to  claim  compensation  under 
section  1  of  the  Employers'  Liability  Act,  1880 
(43  <ft  44  Vict.  c.  42).  Griffiths  v.  The  Earl  of 
Dudley,  51  Law  J.  Rep.  Q.B.  543 ;  Law  Rep.  9 
Q.B.  D.  357. 

That  section  does  not  render  such  contract  in- 
valid, but  removes  the  legal  presumption  of  an 
implied  contract  between  employer  and  employed 
that  the  former  should  not  be  liable  to  the 
latter  for  injuries  oaused  by  the  negligence  of  a 
person  in  the  common  employment.    Ibid. 

Such  a  contract  by  a  workman  is  not  contrary 
to  public  policy,  and  binds  his  widow  suing 
under  Lord  Campbell's  Act  (9  &  10  Vict.  c.  93). 
Ibid. 

Defect  in  condition  of  machinery,  &c. 

14.— The  Employers'  Liability  Act,  1880  (43 
&  44  Vict.  c.  42),  gives  a  workman  a  right  of 
action  against  his  employer  for  personal  injury 
caused  by  reason  of  any  defect  in  the  condition 
of  the  works,  machinery,  or  plant  connected  with 
or  used  in  the  business  of  the  employer  which 
arises  from  the  negligence  of  the  employer. 
This  provision  applies  to  works  and  plant  con- 
sisting of  a  combination  of  several  pieces  of  plant 
each  of  which  is  in  itself  sound  and  fit  for  use, 


but  which  when  combined  form  unsound  and 
defective  plant,  so  that  injury  is  oaused  to  a 
workman  using  it.  Cripps  v.  Judge  (App.),  53 
Law  J.  Rep.  Q.B.  517  ;  Law  Rep.  13  Q.B.  D.  583. 

Heske  v.  Samuelson  (No.  16  infra)  approved. 
Ibid. 

15.— By  the  Employers'  Liability  Act,  1880 
(43  &  44  Vict.  c.  42),  s.  1,  sub-8.  1,  a  right  of 
compensation  against  an  employer  is  given  in 
the  case  of  any  personal  injury  caused  to  a 
workman  "by  reason  of  any  defect  in  the  con- 
dition of  the  ways,  works,  machinery,  or  plant 
connected  with  or  used  in  the  business  of  the 
employer."  A  workman,  who  was  employed  to 
convey  molten  iron  in  a  hand-truck  along  a  way 
constructed  for  the  purpose  from  one  part  of  his 
employer '8  works  to  another,  was  injured  by  the 
upsetting  of  the  loaded  truck  over  some  "  tap  " 
negligently  placed  a  few  hours  previously  upon, 
and  so  as  to  obstruct,  the  way  which  ought  to 
have  been  kept  clear: — Held,  that  the  "tap" 
forming  a  temporary  obstruction  of  the  way,  but 
not  altering  the  powers  of  the  road  nor  its  fitness 
for  the  purpose  for  which  it  was  generally  used, 
and  not  being  incorporated  with  the  road,  did 
not  constitute  a  "  defect  in  the  condition  of  the 
way  "  within  the  meaning  of  the  above  sub- 
section. McOiffen  v.  Palmer's  Ship-building 
and  Iron  Company  (Lim.),  52  Law  J.  Rep.  Q.B. 
25 ;  Law  Rep.  10  Q.B.  D.  5. 

16.— The  Employers'  Liability  Act,  1880  (43 
&  44  Vict.  c.  42),  which  gives  a  right  of  action 
to  a  workman  for  personal  injuries  caused  to 
him  by  reason  of  any  "  defect  in  the  condition  '* 
of  the  "  machinery  or  plant  connected  with  or 
used  in  the  business  of  the  employer,"  applies 
to  a  machine  which,  though  perfect  as  far  as 
itself  is  concerned,  is  unfit  for  the  purpose  for 
which  it  is  used.  Heske  v.  Samuelson  &  Co., 
53  Law  J.  Rep.  Q.B.  45 ;  Law  Rep.  12  Q.B.  D.  30. 

The  deceased  was  engaged  as  a  workman  at 
the  foot  of  a  blasting  furnace  some  eighty-five 
feet  high,  and  it  was  part  of  his  duty  to  fill 
barrows  with  coke  and  to  wheel  them  on  to  a 
platform.  Whilst  the  coke  was  being  raised  by 
means  of  a  lift  to  the  edge  of  the  furnace,  a 
large  piece  fell  from  the  lift,  which  was  not 
fenced  at  the  side,  upon  the  deceased,  who  was 
standing  on  the  platform  below  in  the  perform- 
ance of  his  duties,  and  killed  him : — Held,  that 
there  was  a  "  defect  in  the  condition  "  of  the 
lift  within  the  meaning  of  43  &  44  Vict.  c.  42,  s. 
1,  sub-s.  1.    Ibid. 

Negligence  of  fellow-servant. 

17. — "  Locomotive  engine  ":  steam  crane  fixed 
on  a  trolly] — A  steam  crane  fixed  on  a  trolly, 
and  propelled  by  steam  along  a  set  of  rails  when 
it  is  desired  to  move  it,  is  not  a  "  locomotive 
engine  "  within  the  Employers'  Liability  Act, 
1880  (43  &  44  Vict.  c.  42),  s.  1,  snb-e.5.  Murphy 
v.  Wilson  &  Son,  52  Law  J.  Rep.  Q3.  524. 

18. — Railway  company :  person  in  charge  of 
train  upon  a  railway]— H.,  who  was  a  "  capstan- 
man  "  employed  by  a  railway  company,  without 
giving  the  usual  warning  propelled  a  series  of 
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tracks  along  a  line  of  rails  in  a  goods  station, 
and  injured  the  plaintiff,  who  was  engaged  in 
similar  work  at  the  other  end  of  the  line,  about 
100  yards  off.  The  capstan  was  set  in  motion 
by  hydraulic  power  communicated  to  it  by  H. 
from  a  stationary  engine  at  a  distance  :—  Held, 
that  there  was  evidence  to  warrant  the  jury  in 
finding  that  H.  was  a  person  who  had  the  charge 
or  control  of  "  a  train  upon  a  railway  "  under 
section  1,  sub-section  5,  of  the  Employers'  Lia- 
bility Act,  1880  (43  &  44  Vict.  c.  42).  Cox  v. 
The  Great  Western  Railway  Company,  Law 
Rep.  9  Q.B.  D.  106. 

10. — Railway:  person  having  "charge  or 
control  of  "points] — The  representatives  of  a 
workman  on  a  railway,  who  was  killed  by  an 
accident  caused  by  the  negligence  of  a  fellow- 
workman,  brought  an  action  under  43  <ft  44  Vict, 
c.  42  against  the  railway  company  for  compen- 
sation. The  evidence  shewed  that  the  fellow- 
workman  acted  under  an  inspector,  that  he  did 
not  control  the  points,  that  his  duty  was  to  oil 
and  clean  locking  bars  at  twelve  places,  and 
that  it  was  in  doing  this  work  that  he  left  an 
obstruction  on  the  line,  which  caused  the  death 
of  the  deceased  workman : — Held  (affirming  the 
judgment  of  the  Queen's  Bench  Division),  that 
the  defendants  were  not  liable,  for  that  there 
was  no  evidence  to  go  to  a  jury  that  the  work- 
man whose  negligence  caused  the  accident  was 
a  person  having  "the  charge  or  control  of  any 
signal,  points,  locomotive  engine,  or  train  upon 
a  railway."  Qibbs  v.  The  Great  Western  Rail- 
way Company  (App.),  53  Law  J.  Rep.  QJB.  543  ; 
Law  Rep.  12  QJB.  D.  208. 

20.—"  Railway  " ;  "  train  upon  a  railway  "] 
—By  43  &  44  Vict.  c.  42,  section  1,  sub-sec- 
tion 5,  employers  are  made  liable  to  compensate 
workmen  in  their  service  for  injuries  caused 
to  them  "by  reason  of  the  negligence  of  any 
person  in  the  service  of  the  employer  who  has 
the  charge  or  control  of  any  signal,  points, 
locomotive  engine,  or  train  upon  a  railway  " : — 
Held,  that  the  term  "  railway  "  in  sub-section  5 
was  used  in  a  popular  sense,  and  included  a 
temporary  tramway  used  by  a  contractor  for  the 
passage  of  engines  and  trucks  during  the  con- 
struction of  certain  works.  Doughty  v.  Fir- 
bank,  52  Law  J.  Rep.  Q3.  480;  Law  Rep. 
10  Q.B.  D.  358. 

21. — Superintendence :  "negligence  whilst 
in  exercise  of  superintendence"] — Action  for 
personal  injuries  caused  by  the  negligence  of  a 
"  gangway  man,"  whose  duties  were  to  give  the 
word  when  certain  sacks  were  to  be  hoisted  by 
means  of  a  steam  crane  from  a  barge  alongside 
and  lowered  into  a  vessel,  and  also  himself  to 
manage  a  guy -rope  for  the  purpose  of  regulating 
the  movements  of  the  beam  of  the  crane  and  to 
call  out  to  the  men  in  the  hold  to  "  look  out " 
when  the  sacks  were  to  be  lowered.  During  the 
lading  with  the  sacks,  the  ship,  being  also  laden 
with  coal,  listed  to  port,  and  the  bulwark  over 
which  the  grain  was  raised  gradually  became 
higher  than  the  other,  so  that  when  the  sacks 
had  been  hoisted  from  the  barge  and  were  being 


swung  round  by  the  crane  they  struck  against 
the  combing  of  the  hatchway,  owing  to  their 
not  being  checked  by  the  guy-rope,  were  knocked 
off  the  sling,  and  fell  on  the  plaintiff: — Held, 
that  the  "gangway  man"  was  not  a  person 
having  "  superintendence  "  within  the  meaning 
of  sections  1  and  8  of  the  Employers'  Liability 
Act,  1880  (43  &  44  Vict.  c.  42) ;  and,  further, 
that  if  he  had  such  superintendence  the  accident 
did  not  happen  while  he  was  engaged  in  such 
superintendence,  the  cause  of  the  accident  being 
his  failure  to  use  the  guy-rope,  and  not  any  act 
or  omission  of  his  in  respect  of  the  hoisting  or 
lowering,  or  of  warning  those  in  the  hold. 
Shaffers  v.  The  General  Steam  Navigation  Com- 
pany, 52  Law  J.  Rep.  Q.B.  260;    Law  Rep. 

10  QB.  D.  356. 

22. — An  employer  may  be  liable  under  the 
Employers'  Liability  Act,  1880  (43  &  44  Vict.  c. 
42),  section  1,  where  personal  injury  is  caused 
to  a  workman  (sub-section  2)  "  by  reason  of  the 
negligence  of  any  person  in  the  service  of  the 
employer  who  has  any  superintendence  en- 
trusted  to  him  whilst  in  the  exercise  of  such 
superintendence,"  although  the  superintendent, 
when  negligent,  is  voluntarily  assisting  in 
manual  labour.    Osborne  v.  Jackson,  Law  Rep. 

11  Q.B.  D.  619. 

28. — By  section  1,  sub-section  3,  of  the  Em- 
ployers' Liability  Act,  1880,  it  is  provided  that 
where  personal  injury  is  caused  to  a  workman 
by  reason  of  the  negligence  of  any  person  in  the 
service  of  the  employer  to  whose  orders  or  direc- 
tions the  workman  at  the  time  of  the  injury  was 
bound  to  conform  and  did  conform,  where  such 
injury  resulted  from  his  having  so  conformed, 
the  workman,  or,  in  case  the  injury  results  in 
death,  the  legal  personal  representatives  of  the 
workman,  .  .  .  shall  have  the  same  right  of 
compensation  and  remedies  against  the  em- 
ployer as  if  the  workman  had  not  been  a  work- 
man of,  nor  in  the  service  of  the  employer,  nor 
engaged  in  his  work.  The  plaintiff,  a  boy  of 
fourteen,  was  in  the  service  of  the  defendants, 
and  acted  as  guard  of  a  van  driven  by  H.,  a 
carman,  also  in  the  defendants'  employ.  Inside 
this  van  were  three  large  iron  window-frames, 
which  were  placed  upright  in  the  van,  and  were 
secured  in  that  position  by  two  pieces  of  string, 
one  piece  being  tied  at  each  end  round  the 
hoops  supporting  the  covering  of  the  van.  H. 
commenced  unloading  the  frames  by  untying  the 
string  near  the  tail  end  of  the  van,  and  the 
plaintiff,  who  was  inside  at  the  front  of  the  van, 
untied  the  other  string.  H.  then  pulled  one  of 
the  frames  away  without  retying  the  other  two, 
leaving  them  standing.  Directly  afterwards  the 
two  frames  fell  upon  the  plaintiff,  inflicting 
upon  him  severe  injuries.  The  plaintiff  stated 
that  he  untied  the  string  at  one  end  without 
any  orders  from  H.,  because  he,  the  plaintiff, 
had  done  so  on  other  occasions,  and  that  H. 
saw  him  untie  it  and  made  no  objection.  The 
plaintiff  having  sued  the  defendants  for  damages 
under  the  Employers'  Liability  Act,  1880, — 
Held,  on  the  above  facts,  that  there  was  evidence 
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to  go  to  the  jury  of  liability  on  the  part  of  the 
defendants  under  section  1,  sub-section  3,  of 
that  statute.  Millward  v.  The  Midland  Bail- 
way  Company,  54  Law  J.  Rep.  Q.B.  202 ;  Law 
Rep.  14  Q.B.  D.  68. 

Wage*. 

[Payment  of  Wages  in  Public -Houses  Prohibi- 
tion Act,  1883.  Definition  of  workman,  s.  2. 
Payment  of  wages  within  public-house,  except 
by  resident  owner  or  occupier  to  workmen  in 
his  employ,  prohibited,  s.  3.  Penalty  for  each 
offence  not  to  exceed  10J.,  s.  4.  Act  not  to 
apply  to  Ireland,  s.  5.    46  &  47  Vict.  c.  31.] 

24. — Attachment:  "servant,  labourer,  or 
workman  "  :  secretary  to  company] — The  Wages 
Attachment  Abolition  Act,  1870  (33  &  34  Vict, 
c.  30),  prohibits  the  attachment  of  "  the  wages 
of  any  servant,  labourer,  or  workman  "  : — Held, 
that  tne  secretary  of  a  tramways  oompany  who 
was  in  receipt  of  a  salary  of  502.  a  quarter  and 
subject  to  dismissal  at  a  quarter's  notice,  and 
whose  duty  it  was  to  go  daily  to  the  company's 
office  and  there  perform  the  ordinary  duties  of 
secretary,  was  not  a  "  servant,  labourer,  or  work- 
man "  within  the  meaning  of  the  Act.  Gordon 
v.  Jennings  (The  Cardiff  District  and  Penarth 
Harbour  Tramways  Company,  garnishees),  51 
Law  J.  Rep.  Q.B.  417. 

25. — Forfeiture:  weekly  hiring:  piecework] 
— By  section  11  of  the  Employers  and  Workmen 
Act,  1875,  "  in  the  case  of  a  .  .  .  woman  sub- 
ject to  the  provisions  of  the  Factory  Acts,  1833 
to  1874,  any  forfeiture  on  the  ground  of  absence 
or  leaving  work  shall  not  be  deducted  from  or 
set  off  against  a  claim  for  wages  dr  other  sum 
due  for  work  done  before  such  absence  or  leaving 
work,  except  to  the  amount  of  the  damage  (if 
any)  which  the  employer  may  have  sustained 
by  reason  of  such  absence  or  leaving  work." 
The  appellant,  a  woman  subject  to  the  provi- 
sions of  the  Factory  Acts,  1833  to  1874,  worked 
in  a  cloth  factory  on  the  terms  that  the  employ- 
ment should  be  terminated  by  either  party  on 
giving  fourteen  days'  notice,  to  be  given  on  a 
Saturday ;  and  that  any  person  leaving  his  or 
her  work  without  giving  this  notice,  or  before 
the  expiration  thereof,  should  forfeit  or  lose  all 
wages  then  due  or  earned  or  unpaid.  The 
appellant  was  paid  for  each  piece  of  work  done, 
the  practice  being  that  all  the  work  completed 
was  carried  into  the  warehouse  and  booked  up 
at  three  o'clock  on  Wednesday,  and  paid  for  on 
the  Saturday  following,  work  done  after  three 
o'clock  being  carried  forward  to  the  following 
week.  The  appellant  left  her  work  without 
notice  before  three  o'clock  on  a  Wednesday, 
having  carried  in  the  work  she  had  completed 
up  to  twelve  o'olock.  No  damage  was  caused  to 
her  employer  by  reason  of  her  so  leaving.  On  a 
complaint  made  by  her  in  order  to  recover  for 
the  work  so  carried  in,  Justices  stated  a  Case 
setting  out  the  foregoing  facts,  and  containing  a 
finding  that  she  was  employed  on  a  weekly 
hiring: — Held  (reversing  the  judgment  of  the 


Queen's  Bench  Division),  that  the  appellant 
was  employed  to  do  piecework,  and  not  on  a 
weekly  hiring ;  that  the  price  of  the  work  was 
due  when  she  left  her  employment,  so  that  sec- 
tion 11  applied  to  prevent  a  forfeiture ;  and 
therefore  that  she  was  entitled  to  recover. — Per 
Brett,  L.J.,  and  Cotton,  L.J. :  Where  there  is  a 
weekly  hiring,  and  the  operative  leaves  work 
before  the  end  of  the  week,  no  wages  are  "  due  " 
within  section  11,  which,  therefore,  does  not 
apply.  Gregson  v.  Watson  (34  Law  Times  Rep. 
N.S.  143)  distinguished.  Warburton  v.  Hey- 
worth  (App.),  50  Law  J.  Rep.  Q.B.  137;  Law 
Rep.  6  Q.B.  D.  1. 

26. — Payment  in  coin:  deductions  to  pay 
doctor:  truck  act] — Certain  deductions  were 
made  from  workmen's  wages  (which  were 
paid  monthly)  for  a  "  doctor's  fund,"  which  was 
established  for  the  purpose  of  paying  a  doctor, 
who  attended  the  workmen  and  their  families 
and  supplied  them  with  medicines  in  case  of  ill- 
ness. The  sums  thus  deducted  were  handed 
over  by  the  employers  to  the  doctor  from  time 
to  time.  There  was  no  contract  in  writing 
between  the  employers  and  the  workmen 
authorising  the  employers  to  make  the  deduc- 
tions, nor  was  there  any  evidence  that  the 
doctor  had  accepted  the  liability  of  the  em- 
ployers. The  employers  filed  a  liquidation 
petition,  and  at  this  time  there  stood  to  the 
credit  of  the  "  doctor's  fund  "  in  their  books  a 
sum  of  149Z.,  which  had  arisen  from  deductions 
thus  made  from  the  workmen's  wages,  and  had 
not  yet  been  paid  over  to  the  doctor: — Held, 
that  there  had  been  no  valid  payment  (within 
the  Truck  Act)  of  the  149J.  to  the  workmen, 
and  that  they  were  entitled  to  be  paid  the  149Z. 
in  full.  If  the  1492.  had  been,  in  pursuance  of 
the  arrangement,  actually  paid  over  by  the 
employers  to  the  doctor,  in  discharge  of  a  debt 
for  which  the  workmen  were  liable,  or  if  the 
doctor  had  accepted  the  liability  of  the  em- 
ployers, quaere  whether  the  Truck  Act  would, 
notwithstanding  the  absence  of  a  contract  in 
writing  signed  by  the  workmen,  have  applied. 
Ex  parte  Cooper;  in  re  Morris  (App.),  Law 
Rep.  26  Ch.  D.  693. 

MATRIMONIAL  CAUSES. 

[Amendment  of  Matrimonial  Causes  Acts.    47  & 

48  Vict.  c.  68.] 

See  Divorce. 

MAYOR. 

Power  of,  to  act  as  Justice  of  peace  for  borough, 
See  Municipal  Corporation,  14. 

MAYOR'S    COURT. 

1. — Foreign  attachment :  corporation  gar- 
nishee]— Process  of  foreign  attachment  cannot 
be  enforced  by  distress  against  the  garnishee,  but 
only  by  arrest  of  his  person.  It  cannot,  there- 
fore, be  enforced  at  all  against  a  corporation 
aggregate,  which  is  by  its  nature  incapable  of 
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being  arrested.  The  Mayor  and  Aldermen  of 
the  City  of  London  v.  The  London  Joint-Stock 
Bank  (HX.),  50  Law  J.  Rep.  Q3.  594 ;  Law 
Rep.  6  App.  Cas.  393. 

2. — Jurisdiction:  cause  of  action]— An  agree- 
ment for  the  sale  of  a  lease  and  the  goodwill  of 
a  business  in  Surrey  was  made  orally  between 
the  parties.  Afterwards  the  terms  so  agreed 
upon  were  pat  into  writing,  the  document  being 
drawn  up  in  duplicate.  One  counterpart  was 
signed  by  the  defendant  outside  the  jurisdiction, 
and  the  other  subsequently  signed  by  the  vendor 
within  the  jurisdiction  of  the  Mayor's  Court, 
where  the  deposit  was  paid,  and  where  the  docu- 
ments were  also  exchanged.  The  vendee,  having 
failed  to  pay  502.,  balance  of  the  purchase- 
money,  was  sued  in  the  Mayor's  Court  by  the 
vendor: — Held,  that,  on  the  signature  by  the 
defendant,  the  plaintiff's  cause  of  action  was 
complete ;  that  no  part,  therefore,  of  the  cause 
of  action  arose  within  the  jurisdiction,  and  that 
a  writ  of  prohibition  must  issue.  Alderton  v. 
Archer,  54  Law  J.  Rep.  QJB.  12 ;  Law  Rep.  14 
Q.B.  D.  1. 

3. — Jurisdiction:  procedure:  application  of 
rules  of  supreme  court] — The  provisions  of  sec- 
tion 89  of  the  Judicature  Act,  1873,  which 
enable  inferior  Courts  to  grant  in  all  causes  of 
action  within  their  jurisdiction  such  relief, 
redress,  or  remedy,  or  combination  of  remedies, 
in  any  proceeding  as  the  High  Court  could  grant, 
do  not  enable  an  inferior  Court  to  apply  the 
provisions  of  the  Rules  of  the  Supreme  Court  to 
proceedings  in  the  inferior  Court.  Pryor  v.  The 
City  Offices  Company  (Lim.)  (App.),  52  Law  J. 
Rep.  QJB.  362 ;  Law  Rep.  10  Q.B.  D.  504. 

4. — Practice:  new  trial] — Where  a  rule  has 
been  obtained  to  enter  a  nonsuit  or  for  a  new 
trial  in  the  Mayor's  Court,  London,  under  section 
22  of  20  &  21  Vict.  c.  157,  it  is  not  competent 
to  the  unsuccessful  party  afterwards,  even  with 
the  leave  of  the  Judge,  to  move  the  Divisional 
Court  under  section  10.  Mears  v.  Chittick,  Law 
Rep.  9  QJB.  D.  35. 

5. — Practice:  removal  of  judgment  from 
mayor's  court  into  superior  court :  execution] — 
The  provisions  of  section  6  of  35  A  36  Vict.  c.  86, 
by  which  a  final  judgment  obtained  in  an>action 
in  a  Court  of  Record  for  a  sum  not  exceeding 
202.,  exclusive  of  costs,  may  be  removed  into  any 
County  Court  for  the  purpose  of  execution,  and 
the  provisions  of  clause  9  of  the  schedule  to  that 
Act,  by  which  any  final  judgment  obtained  for 
not  less  than  202.,  exclusive  of  costs,  may  for 
the  same  purpose  be  removed  into  the  Superior 
Court,  are  not  inconsistent  with,  and  therefore 
do  not  repeal,  section  48  of  the  Mayor's  Court 
Act,  1857,  whereby  a  judgment  obtained  in  the 
Mayor's  Court  for  any  sum,  whether  over  or 
under  202.,  may  be  removed  into  the  Superior 
Court  for  the  purposes  of  execution.  Paine  v. 
Slater  (App.),  52  Law  J.  Rep.  Q.B.  282 ;  Law 
Rep.  11  Q.B.  D.  120. 

Notice  of  bankruptcy  petition,  to  whom  to  be 
given:  "officer  charged  with  execution  of 
process."    See  Bankruptcy— Petition,  4. 


MEASURE  OF  DAMAGES. 
See  Damages. 

MEAT. 

Unsound  meat :  complaint  against  person  selling : 
evidence.    See  Public  Health  Act,  15,  16. 

MEDICAL  ACT. 

Unqualified  and  unregistered  practitioner: 
right  to  sue] — The  defendant,  a  duly  quali- 
fied medical  practitioner,  agreed  with  the  plain- 
tiff, an  unqualified  person  described  in  the 
agreement  as  a  "  medical  practitioner,"  to  serve 
the  plaintiff  in  his  profession  as  a  medical  prac- 
titioner at  R.,  and  not  to  practise  during  five 
years  after  the  determination  of  the  agreement 
within  ten  miles  of  R.  In  August,  1884,  the 
plaintiff  determined  the  agreement,  and  now 
moved  for  an  injunction  to  restrain  the  defen- 
cant  from  practising  at  R. : — Held,  by  Pearson, 
J.,  that  the  use,  by  an  unqualified  person,  in  a 
private  agreement  with  another  medical  man,  of 
one  of  the  titles  mentioned  in  section  40  of  the 
Medical  Act  is  not  an  offence  within  that 
section;  that  the  agreement,  therefore,  was 
not  illegal ;  and  injunction  granted  accordingly. 
Davies  v.  Makuna  (App.),  54  Law  J.  Rep.  Chanc. 
1148 ;  Law  Rep.  29  Ch.  D.  596. 

On  appeal,  upon  further  evidence  leading  to 
the  necessary  inference  that  the  plaintiff  had 
attended  patients  in  the  way  in  which  a  medical 
practitioner  ordinarily  attends,  and,  in  fact, 
acted  as  an  apothecary,— Held,  reversing  Pear- 
son, J.,  that  in  so  acting  he  was  breaking  the 
provisions  of  55  Geo.  3.  c.  194,  s.  14,  and  that 
the  agreement,  being  one  to  assist  him  in  carry- 
ing on  a  business  prohibited  by  that  Act,  was 
illegal,  and  could  not  be  enforced.    Ibid. 

The  Act  of  55  Geo.  3.  c.  194  is  not  repealed 
by  implication  by  the  Medical  Act,  1858.     Ibid. 

Semble,  an  unqualified  person  may  carry  od 
the  business  of  a  physician,  apothecary,  or  sur- 
geon, if  he  does  so  by  means  of  duly  qualified 
assistants  and  does  not  himself  act  personally  in 
any  of  those  capacities.    Ibid. 

MEDICAL  ATTENDANT. 
Undue  influence  by.    See  Undue  Influence. 

MEDICAL  PRACTICE. 
Sale  of.    See  Specific  Performance,  13. 

MEDICAL  RELIEF. 

[Medical  Relief  Disqualification  Removal  Act, 
1885.  The  receipt  of  medical  relief  or  assist- 
ance at  expense  of  poor  rate  not  to  disqualify 
recipient  from  voting  at  Parliamentary  or 
municipal  elections,  &c.    48  &  49  Vict.  c.  46.] 

MEDICAL  WITNESS. 
Access  to  lunatic.    See  Lunatic,  8. 
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MEETING. 

Creditors,  of.  See  Banxbuptcy  —Composition,  9, 
10 ;  Examination,  1 ;  Meeting. 

Shareholders,  of.    See  Company — Meetings. 

MEMBER   OF  CLUB. 
Expulsion.    See  Club. 

MEMORANDUM  OF  ASSOCIATION. 
See  Company — Memorandum. 

MERCHANT  SHIPPING  ACTS. 

See  Ship. 

[Merchant  Shipping  (Fishing  Boats)  Act,  1888. 
Amendment  of  the  Merchant  Shipping  Acts, 
1854  to  1880,  with  respect  to  fishing  vessels 
and  apprenticeship  to  the  sea-fishing  service 
and  otherwise.    46  &  47  Vict.  c.  41.] 

MERGER. 

Debt :  mortgage  not  merged  in  judgment.  See 
Bankruptcy — Composition,  19 ;  Mortgage — 
Interest,  2. 

Descent :  union  of  legal  and  equitable  estate. 
See  Descent. 

Judgment :  joint  judgment  against  firm  :  several 
liability  not  merged.  See  Bankruptcy — Proof, 
"18. 

Judgment:  merger  of  specialty  in  judgment. 
See  Mortgage — Interest,  3. 

Surrender  of  lease  :  right  to  light  under  building 
scheme.    See  Light,  7. 

METROPOLIS. 

Buildingf. 

Metropolitan  Board  of  Workf . 

Rating. 

Sewers. 

Street. 
Improvement:  powers. 
New  street. 
Paving, 

Vesting  in  local  authority. 
Width. 

Veetry. 

[Building.  Metropolis  Management  and  Build- 
ing Acts  (Amendment  Act),  1882.  Powers 
to  Metropolitan  Board  of  Works  with  respect 
to  streets  and  buildings.    45  &  46  Vict.  c.  14.] 

[Diseases  Prevention  (Metropolis)  Act,  1883. 
Provision  for  isolation  and  treatment  of  per- 
sons suffering  from  cholera  and  other  infec- 
tious diseases.    46  &  47  Vict.  c.  35.] 


[Diseases.  Borrowing  powers  conferred  upon 
managers  of  Metropolitan  Asylums  /District 
for,  purposes  of  Diseases  Prevention  (Metro- 
polis) Act,  1883.    47  &  48  Vict.  o.  60.] 

[Labouring  Classes'  Lodging  Houses  Acts,  1851 
to  1867:  power  to  Metropolitan  Board  of 
Works  to  adopt.    48  &  49  Vict  c.  72,  s.  1.] 

[Money :  Acts  relating  to  the  raising  of,  by  Me- 
tropolitan Board  of  Works.  45  <fe  46  Vict.  c. 
33  ;  46  A  47  Vict.  c.  27  ;  47  *  48  Vict.  c.  60 ; 
48  &  49  Vict.  c.  50.] 

rOpen  spaces.     Amendment    of    Metropolitan 
"  Open  Spaces  Act,  1877.     44  &  45  Vict.  c.  34.] 

[Police  staff  superannuation.  Amendment  of 
Metropolitan  Police  Staff  Superannuation 
Act,  1875.    48  &  49  Vict.  c.  68.] 

[Provision  for  appointment  of  additional  assist- 
ant Commissioner  of  Metropolitan  Police.  47 
&  48  Vict.  c.  17.] 

[Prison  sites.  Provision  respecting  sites  of  cer- 
tain Metropolitan  prisons.  48  &  49  Vict.  c. 
72,  s.  3.] 

[Streets.  Extension  of  application  of  Metro- 
politan Streets  Act,  1867.     48  A  49  Vict  c. 

18.] 

Buildings. 

1.— Dangerous  structure:  party  wall:  ex- 
penses: liability  of  one  owner  of  wall] — The 
owner  of  premises  bounded  east  and  west  by 
party  wallB,  having  pulled  down  the  interior, 
the  Metropolitan  Board  of  Works  gave  notices  to 
him  and  to  the  joint  owners  of  the  party  walls 
on  either  side,  under  section  72  of  the  Metro- 
politan Building  Act,  1855,  to  take  down,  secure, 
and  shore  up  the  party  walls  as  dangerous 
structures.  The  owner  did  nothing,  and  the 
board  did  the  work  themselves,  employing  a 
builder  at  prices  fixed  by  a  running  contract 
between  themselves  and  him  entered  into  some 
time  previously.  This  contract  caused  the 
amount  paid  by  the  board  to  be  in  excess  of  the 
market  price  of  such  work  at  the  time  it  was 
done.  •  The  board  then  summoned  the  first- 
mentioned  owner  alone  in  respect  of  the  whole 
sum,  whereupon  he  objected  that  the  board 
could  only  claim  the  amount  which  the  work 
was  worth  at  the  time  it  was  done ;  and  secondly, 
that  he  was  only  liable  for  his  proportion, 
and  that  the  other  owners  should  have  been 
summoned  also  for  payment  of  their  respective 
shares :— Held,  that  the  magistrate  was  right  in 
overruling  both  objections,  and  making  the  order 
for  "  all  expenses  incurred,"  leaving  the  appel- 
lant to  get  contribution  from  the  other  owners. 
Debenham  v.  The  Metropolitan  Board  of  Works, 
50  Law  J.  Rep.  M.C.  29 ;  Law  Rep.  6  Q.B.  D. 
112. 

2. — Demolition :  appeal :  penalties  and  for- 
feitures]—By  the  Metropolis  Management  Act, 
1855,  s.  231,  which  is  incorporated  with  the 
Metropolis  Management  Amendment  Act,  1862, 
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any  person  aggrieved  by  any  adjudication  or 
determination  of  any  Justice  "  with  respect  to  any 
penalty  or  forfeiture  under  that  Act  "  may  appeal 
to  the  sessions.  By  section  75  of  the  Metropolis 
Management  Act,  1862  (25  &  26  Vict.  c.  102), 
the  erection  of  any  building  in  any  street  beyond 
the  general  line  of  buildings  is  prohibited,  and 
it  is  provided  that  for  any  infringement  of  that 
provision  the  offender  may  be  summoned  before 
a  Justice,  who  may  order  the  demolition  of  the 
building,  and  make  an  order  for  costs : — Held, 
that  the  right  of  appeal  given  to  sessions  with 
••  respect  to  any  penalty  or  forfeiture"  did  not 
include  proceedings  taken  under  the  75th  section 
of  25  A  26  Vict.  c.  102.  Ex  parte  Elsdon,  51 
Law  J.  Rep.  M.C.  94 ;  Law  Rep.  9  Q.B.  D.  41 
(nom.  Reg.  v.  The  Justices  of  Middlesex). 

$.— Foundations :  site:  removal  of  f cecal, 
animal,  or  vegetable  matter  from  site]— By  the 
Metropolis  Management  and  Building  Acts 
Amendment  Act,  1878,  s.  16,  the  Metropolitan 
Board  of  Works  were  empowered  to  make  by- 
laws with  respect  to  "  the  foundations  of  houses, 
buildings,  and  other  erections,  and  the  sites  of 
houses,  buildings,  and  other  erections  to  be  con- 
structed after  the  passing  of  this  Act,  and  the 
mode  in  which,  and  the  materials  with  which, 
such  foundations  and  sites  shall  be  made, 
formed,  excavated,  filled  up,  prepared,  and  com- 
pleted for  securing  stability,  the  prevention  of 
fires,  and  for  purposes  of  health."  By  section 
14  the  term  "  site  "  is  defined  to  mean  "  the 
whole  space  to  be  occupied  by  such  house,  build- 
ing, or  other  erection  between  the  level  of  the 
bottom  of  the  foundations  and  the  level  of  the 
base  of  the  walls."  The  Metropolitan  Board  of 
Works  made  the  following  by-law :  "  No  house, 
building,  or  other  erection  shall  be  erected  upon 
any  site  or  portion  of  any  site  which  shall  have 
been  filled  up  or  covered  with  any  material  im- 
pregnated or  mixed  with  any  faecal,  animal,  or 
vegetable  matter,  or  which  shall  have  been  filled 
up  or  covered  with  dust,  or  slop,  or  other  refuse, 
or  in  or  upon  which  any  such  matter  or  refuse 
shall  have  been  deposited,  unless  and  until  such 
matter  or  refuse  shall  have  been  properly  re- 
moved by  excavations  or  otherwise  from  such 
site " : — Held,  that  the  meaning  of  the  word 
"site"  in  the  by-law  was  governed  by  the 
interpretation  of  that  word  in  the  Act,  so  that 
the  by-law  did  not  authorise  the  Metropolitan 
Board  of  Works  to  direct  the  removal  of  faecal, 
animal,  or  vegetable  matter  in  the  soil  below  the 
level  of  the  bottom  of  the  foundations.  Blashill 
v.  Chambers,  Law  Rep.  14  Q.B.  D.  479. 

4. — General  line  of  buildings  :  "  building, 
structure,  or  erection":  new  street:  vacant 
site :  jurisdiction] — The  plaintiff  purchased  in 
1875  a  plot  of  ground,  bounded  on  the  north  by 
Kensington  Road  and  on  the  south  by  Canning 
Place,  and  pulled  down  the  old  houses  standing 
on  it,  and,  with  the  sanction  of  the  Metropolitan 
Board  of  Works,  laid  out  a  new  street,  running 
north  and  south,  called  De  Vere  Gardens.  The 
northern  end  of  this  road  occupied  the  site  of  a 
public-house  which  formerly  stood  on  the  plot. 


On  the  eastern  side  of  De  Vere  Gardens  a  con- 
tinuous row  of  houses  was  built,  and  in  October, 
1881,  Mr.  Vulliamy,  the  superintending  architect 
of  the  Board  of  Works,  at  the  request  of  the 
defendant  vestry,  made  his  certificate  defining 
the  general  line  of  buildings  in  De  Vere  Gardens. 
At  this  time  the  plaintiff's  house  was  being  built 
at  the  north-eastern  corner  of  De  Vere  Gardens, 
fronting  Kensington  Road,  with  its  western  side 
abutting  on  the  pavement  of  De  Vere  Gardens, 
and  projecting  seven  feet  beyond  the  certified 
limit  of  buildings.  The  projecting  part  of  the 
house  occupied  the  site  of  a  trellis -work  passage 
annexed  to  the  eastern  side  of  the  old  public- 
house  and  forming  part  of  its  garden.  The 
vestry  obtained  on  the  24th  of  July,  1883,  an 
order  of  the  magistrate,  under  the  provisions  of 
section  75  of  the  Metropolis  Management  Act, 
1862,  against  £.,  the  builder  of  the  house,  for 
the  demolition  of  the  projecting  portion  of  the 
house  within  eight  weeks  from  the  date  of  the 
order.  The  order  was  not  in  writing,  nor  was  it 
served  on  E.  or  the  plaintiff,  or  drawn  up  until 
immediately  before  the  expiration  of  the  eight 
weeks ;  but  both  £.  and  the  plaintiff  were  pre- 
sent when  it  was  made  and  were  cognisant  of 
it : — Held  (reversing  the  decision  of  Bacon,  V.C., 
53  Law  J.  Rep.  Ghano.  38),  that  although  the 
house  was  for  the  purposes  of  description  a 
house  in  Kensington  Road,  still  it  was  for  the 
purposes  of  the  Act  of  1862  a  "  building,  struc- 
ture, or  erection  "  in  De  Vere  Gardens,  and  so 
far  as  it  was  in  De  Vere  Gardens  must  conform 
with  the  certified  line  of  buildings  in  that  road. 
Secondly,  that  the  plaintiff  having  made  the 
plot  purchased  by  him  into  a  vacant  site,  and 
not  having  reserved  the  rights  attaching  to  any 
old  buildings  upon  it,  the  house  was  a  building 
erected  for  the  first  time  on  vacant  ground, 
within  the  definition  of  Mellish,  L.J.,  in  Lord 
Auckland  v.  The  Westminster  District  Board  of 
Works  (41  Law  J.  Rep.  Chanc.  723 ;  Law  Rep. 
7  Chanc.  597),  notwithstanding  that  it  was  in 
fact  erected  on  the  site  of  what  had  formerly 
been  part  of  an  old  building ;  and  that  the  case 
fell  within  section  75,  not  within  section  74,  of 
the  Act,  and  that  consequently  the  order  of  the 
magistrate  was  not  ultra  vires.  And  that  the 
fact  that  the  order  was  not  drawn  up  till  close 
upon  the  expiration  of  the  time  limited  by  it, 
the  parties  affected  by  it  having  had  full  notice 
of  it,  was  immaterial,  the  only  reason  for  putting 
the  order  into  writing  being  to  enable  the  com- 
pulsory proceedings  to  be  taken  in  the  event  of 
disobedience  to  the  direction  of  the  magistrate. 
Barlow  v.  The  Vestry  of  St.  Mary  Abbotts,  Ken- 
sington (App.),  53  Law  J.  Rep.  Chanc.  899 ;  Law 
Rep.  27  Ch.  D.  362  [reversed  on  appeal  by  the 
House  of  Lords,  but  not  yet  reported] . 

6.-  "General  line  of  buildings":  "to  be 
decided  by  the  superintending  architect " ;  juris- 
diction of  magistrate :  architect's  decision] — 
Upon  a  complaint  to  a  magistrate  by  a  district 
board,  under  section  75  of  the  Metropolis  Man- 
agement Act,  1862,  that  a  building  has  been 
erected  in  a  street,  place,  or  row,  without  the 
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consent  of  the  Metropolitan  Board  of  Works, 
beyond  the  general  line  of  buildings  as  decided 
by  the  superintending  architect  of  the  Metro- 
politan Board  of  Works,  the  decision  of  Buoh 
architect  is  conclusive  as  to  the  general  line  of 
buildings,  and  the  magistrate  has  no  jurisdiction 
to  decide  what  is  the  general  line  of  buildings. 
Spackman  v.  The  Plumstead  District  Board  of 
Works  (HX.),  54  Law  J.  Bep.  M.C.  81 ;  Law 
Rep.  10  App.  Cas.  229. 

St.  George's,  Hanover  Square,  v.  Sparrow  (16 
Com.  B.  Bep.  N.S.  209;  33  Law  J.  Bep.  M.C. 
118)  and  Simpson  v.  Smith  (40  Law  J.  Bep.  M.C. 
89 ;  Law  Bep.  6  C.P.  87)  disapproved.    Ibid. 

6.—  Offence:  erection  of  temporary  wooden 
structure :  continuing  offence :  complaint :  time] 
—The  respondents  erected  a  temporary  wooden 
structure  within  the  metropolitan  area  without  a 
licence  from  the  Metropolitan  Board  of  Works 
as  required  by  45  Vict.  o.  14,  s.  13.  Within  six 
months  of  the  discovery,  but  more  than  six 
months  after  the  completion  of  the  erection,  the 
board  made  a  complaint,  and  took  out  a  sum- 
mons against  the  respondents  for  the  recovery 
of  penalties  imposed  by  the  Act :—  Held,  that 
the  offence  was  a  continuing  one,  and  that  the 
period  within  which  the  complaint  must  be 
made  did  not  commence  to  run  from  the  day  on 
which  the  erection  was  completed.  The  Metro- 
politan  Board  of  Works  v.  Anthony  &  Co.,  54 
Law  J.  Bep.  M.C.  39. 

7.— Party  wall :  united  buildings :  appeal] — 
Where  a  new  building  is  added  to  an  old  build- 
ing, the  united  building,  although  containing  more 
than  216,000  cubic  feet,  need  not  be  divided  by  a 
party  wall.  An  appeal  from  the  decision  of  a 
magistrate  will  lie  under  section  106  of  the  Metro- 
politan Buildings  Act,  1855,  although  there  has 
not  been  a  conviction.  Scott  v.  Legg  (App.), 
Law  Bep.  10  Q.B.  D.  236. 

Metropolitan  Board  of  Works. 

8. — Compulsory  powers  :  lands  clauses  act : 
conditions  precedent;  "take"]— By  the  Metro- 
politan Street  Improvements  Act,  1877,  incor- 
porating the  Lands  Clauses  Act,  the  Board  of 
Works  were  empowered  to  "enter  upon,  take, 
use,  and  hold "  lands  speoified  in  the  deposited 
plans.  By  Bection  33  it  was  provided  that 
before  the  board  should,  without  certain  con- 
sents, "  take  for  the  purposes  of  the  Act "  more 
than  fifteen  houses  in  one  parish  occupied  wholly 
or  partially  by  persons  of  the  labouring  classes, 
they  should  satisfy  one  of  the  Secretaries  of 
State  that  they  had  provided  accommodation 
elsewhere  for  the  same  number  of  persons  as 
had  occupied  the  houses  to  be  taken.  The 
board,  without  obtaining  the  requisite  consent, 
and  before  providing  such  accommodation, 
served  the  plaintiff  with  notice  to  treat  for  the 
purchase  of  more  than  fifteen  houses  of  his 
occupied  by  the  labouring  classes,  and  also  served 
notice  of  their  intention  to  summon  a  jury. 
The  plaintiff  thereupon  claimed  an  injunction 
to  restrain  the  board  from  proceeding  with  their 


notices  until  they  had  complied  with  the  condi- 
tions:—Held,  by  Chitty,  J.,  that  the  word 
"  take  "  used  in  section  33  included  purchasing 
and  acquiring  a  title  to,  and  was  not  to  be  con- 
fined to  taking  possession.  Held  (on  appeal),  by 
Jessel,  M.B.,  and  Bowen,  L.J.  (dissentiente 
Cotton,  L.J.),  that  the  land  in  question  was 
land  which  the  board  were  authorised  to  pur- 
chase or  take  within  section  18  of  the  Lands 
Clauses  Act,  1845,  and  that  the  conditions  in 
section  33,  being  such  as  the  board  were  able 
and  could  be  compelled  to  perform,  did  not  pro- 
hibit the  board  from  proceeding  with  all  neces- 
sary steps  preliminary  to  acquiring  a  title,  and 
that  they  were  therefore  entitled  to  serve  a 
notice  to  treat  and  summon  a  jury.  Bowen, 
L.J.—  The  word  "  take"  could  not  be  oonfined 
to  the  mere  taking  possession  of.  Spencer  v. 
The  Metropolitan  Board  of  Works  (App.),  52  Law 
J.  Bep.  Chanc.  249 ;  Law  Bep.  22  Ch.  D.  142. 

By-laws.    See  No.  3  supra. 

Market :  powers  of  district  board :  interference 
with  market  rights.    See  Mabket,  4. 

Superintendent  architect,  jurisdiction  of.     See 
No.  5  supra. 

9.— Precept  to  overseers,  when  issued] — By  sec- 
tion 158  of  the  Metropolis  Local  Management 
Act,  1855,  "  every  vestry  or  district  board  shall 
from  time  to  time,  by  order  under  their  seal, 
require  the  overseers  of  their  parish  to  levy  and 
pay  over  to  the  treasurer  of  such  vestry  or  board, 
and  within  the  time  or  times  thereby  limited, 
the  sums  which  such  vestry  or  board  may  re- 
quire for  defraying  the  expenses  of  the  execution 
of  the  Act": -Held,  by  Stephen,  J.,  and 
Mathew,  J.  (Day,  J.,  dissenting),  that  a  rate 
made  by  the  overseers  in  accordance  with  an 
order  sealed  by  the  district  board  in  pursuance 
of  the  above  section  was  valid,  notwithstanding 
that  the  order  had  not  been  served  on  the  over- 
seers ;  and  that  the  district  board  had  informed 
the  overseers  that  before  issuing  the  precepts 
they  required  the  amount  collected  in  excess  of 
the  last  year's  precepts  to  be  paid  over  in  pur- 
suance of  section  161  of  the  Act.  Glen  v.  The 
Churchwardens  and  Overseers  of  the  parish  of 
Fulham,  54  Law  J.  Bep.  M.C.  9;  Law  Bep. 
14  Q.B.  D.  328. 

Sewers. 

10. — Local  board :  injunction] — A  local  board 
was  restrained,  at  the  instance  of  the  Metro- 
politan Board  of  Works,  from  "directing  or 
authorising  "  the  discharge  of  sewage  from  new 
houses  in  their  district  into  a  natural  water- 
course the  lower  portion  of  which  was  a  sewer 
vested  in  the  Metropolitan  Board  of  Works. 
The  Attorney-General  v.  The  Acton  Local  Board, 
52  Law  J.  Bep.  Chanc.  108 ;  Law  Bep.  22  Ch. 
D.  221. 

Quffire,  whether  a  local  board  can  compel 
the  disconnection  with  a  sewer  of  drains  once 
authorised.    Ibid. 
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11. — Metropolitan  main  drain:  drainage  from 
property  outside  the  area :  injunction] — By  the 
Metropolis    Management  Act,   1862,  s.  61,  no 
person  shall  make  any  sewer  or  drain,  or  make 
any  opening  into  any  sewer  vested  in  the  Metro- 
politan Board  of  Works  without  the  previous 
consent  in  writing  of    such  Board;   provided 
that  it  shall  be  lawful  for  any  person  with  such 
consent,  at  his  own  expense,  to  make  any  drain 
into  any  sewer  vested  in  such  Board  in  such 
manner  as  the  Board  shall  direct.    The  defen- 
dants were  the  owners  of  land  situated  imme- 
diately outside  the  metropolitan  drainage  area, 
and  abutting  on  to  a  certain  brook.    There  were 
four  cottages  on  the  land,  and  the  surface  drain- 
age of  the  land  and  the  sewage  of  the  four 
cottages  were  discharged  into  the  brook  by  an 
eighteen-inch  barrel  drain.    The  brook  was  by 
the  Metropolis  Management  Act,  1855,  vested  in 
the  Metropolitan  Board  of  Works  as  a  sewer 
and  part  of  the  metropolitan  drainage  system. 
In  1871  the  Board  under  their  statutory  powers 
covered  in  the  brook  as  a  sewer,  and  made  a 
drain-eye  connecting  the    eighteen-inch  barrel 
drain  with  the  sewer,  by  means  of  which  the 
drainage  from  the  defendants'  land  and  four 
cottages  was  discharged  into  the  sewer  as  there- 
tofore.     The  defendants  subsequently  erected 
additional  cottages  on  their  land,  and  claimed 
to  drain  such    new   buildings  into  the  sewer 
through  the  eighteen-inch  barrel  drain.    In  an 
action  by  the  Board  to  restraim  them  from  so 
doing, — Held  (on  appeal  from  Hall,  V.C.,  49  Law 
J.  Bep.  Chanc.  355 ;  Law  Bep.  14  Ch.  D.  521), 
that  the  defendants  not  having  proved  any  pre- 
scriptive right  of  drainage  in  respect  of  the 
additional  cottages,  and  not    having  obtained 
the  written  consent  of  the  Board  under  section 
61  of  the  Act  of  1862,  were  not  entitled  to  use 
the  eighteen-inch  barrel  drain  for  any  other 
purpose    than    the  drainage  of   the   four  old 
cottages  and   of  the  surface  land  as  thereto- 
fore;  and   therefore   that  the  plaintiffs  were 
entitled  to  an  injunction.      The  Metropolitan 
Board  of  Works  v.   The  London  and  North- 
western Railway  Company  (A pp.),  50  Law  J. 
Bep.  Chanc.  409 ;  Law  Bep.  17  Ch.  D.  246. 

Sewer :  liability  of  Metropolitan  Board  of  Works 
for  damage.    See  Negligence,  12. 

Street. 

Improvement. 

12.— 57  Geo.  3.  c.  xxix.  ss.  80,  82 ;  compulsory 
purchase :  severance]— A.  metropolitan  vestry 
required,  for  the  purpose  of  widening  a  street,  a 
part  of  the  buildings  and  site  of  an  orphanage 
that  would  leave  a  substantial  portion  of  the 
premises :—  Held,  that  (the  owners  wishing  to 
sell  the  part  required  only)  the  vestry  could  not 
take  the  whole.  Teulvere  v.  The  Vestry  of  St. 
Mary  Abbotts,  Kensington,  55  Law  J.  Bep. 
Chanc.  23  ;  Law  Bep.  30  Ch.  D.  642. 

Compulsory  powers  of  Board  of  Works.    See 
No.  8  supra. 
Digest,  1881-1885. 


Powers  of  Commissioners  of  Sewers:  city  of 
London.    See  London. 

New  street 

13. — By  the  Metropolis  Management  Act, 
1855  (18  <fe  19  Vict.  c.  120),  s.  78,  it  is  enacted 
that,  "whenever  it  is  necessary  to  open  any 
part  of  the  pavement  or  any  street  for  the  pur- 
pose of  branching  any  private  drain  into  any 
of  the  sewers  vested  in  any  vestry,  it  shall  be 
lawful  for  the  vestry  to  construct  such  part  of 
the  work  necessary  for  branching  the  drain  into 
the  public  sewers  as  shall  be  under  or  in  any 
street,  and  to  recover  the  expenses  incurred 
thereby  from  the  owner  of  the  building  to  which 
such  private  drain  belongs."  By  section  250 
"  street  "  is  denned  as  including  any  highway ; 
and  by  section  112  of  the  Amendment  Act,  1862 
(25  &  26  Vict.  c.  102),  "  new  street "  is  denned 
as  including  "  all  streets  the  maintenance  of  the 
paving  and  roadway  of  which  had  not  previously 
to  that  Act  been  taken  into  charge  by  the 
authorities  having  control  of  the  highways  in 
the  parish  where  such  streets  are  situate ;  and 
also  all  streets  partly  formed  or  laid  out."  A 
road  had  been  made  by  the  owner  of  the  free- 
hold across  his  land,  ballasted  and  gravelled, 
and  it  had  footways,  kerbed,  but  not  flagged. 
It  was  in  fairly  good  condition,  was  a  thorough- 
fare, and  used  by  the  public,  lighted  by  the 
vestry,  but  not  taken  over  by  the  parish : — Held, 
that  although  a  "  new  street "  under  section  112, 
it  was  a  "  street "  within  section  78,  being  a 
highway — and  it  was  paved  within  the  meaning 
of  the  latter  section.  The  Vestry  of  St,  John's, 
Hampstead,  v.  Hoopel,  54  Law  J.  Bep.  Q.B.  147  ; 
Law  Bep.  15  Q.B.  D.  652. 

The  vestry  had  therefore  a  right  themselves 
to  connect  the  drains  of  houses  in  the  street 
with  their  sewer,  and  charge  the  builder  with 
the  expense  of  such  work,  it  being  necessary  to 
open  the  road  and  footways  to  admit  of  the 
connections  being  made.    Ibid. 

Paving. 

14. — Bridge  over  railway :  "  land  bounding 
or  abutting  on  a  street11] — The  appellants,  a 
railway  company,  acting  under  the  provisions  of 
8  &  9  Vict.  o.  20,  s.  46,  built  and  maintained  a 
bridge  to  carry  a  road  over  their  line.  There 
was  a  wall  or  parapet  on  either  side  of  the  bridge 
for  the  protection  of  those  passing  over  it.  The 
road  subsequently  became  a  new  street,  within 
the  meaning  of  18  &  19  Vict.  o.  120,  s.  105,  and 
vested  in  the  respondents.  The  respondents 
called  upon  the  appellants,  under  25  &  26  Vict, 
c.  102,  s.  77,  to  contribute  to  the  expenses  of 
paving,  as  owners  of  land  bounding  or  abutting 
on  the  street : — Held  (reversing  the  judgment  of 
the  Court  of  Appeal,  51  Law  J.  Bep.  M.C.  57 ; 
Law  Bep.  9  Q.B.  D.  412),  first,  that,  upon  the 
true  construction  of  18  &  19  Vict.  c.  120,  ss.  96 
and  250,  the  roadway  passing  over  the  bridge 
was  vested  in  the  respondents,  but  that  the 
fabric  of  the  bridge  remained  the  property  of  the 
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appellants.  But,  secondly,  that  neither  the  rail- 
way below  or  adjacent  to  the  bridge,  nor  the 
bridge,  nor  the  parapets,  were  land  bounding  or 
abutting  on  the  street,  and  that  the  appellants 
were  not  liable  to  contribute.  The  Great  Eastern 
Railway  Company  v.  The  Board  of  Works  of 
the  Hackney  District  (H.L.),  52  Law  J.  Rep. 
M.C.  105 ;  Law  Rep.  8  App.  Cas.  687. 

15. — "House  and  land11 :  dissenting  chapel] 
— The  appellants  were  the  trustees  of  a  chapel 
which  abutted  on  and  formed  part  of  a  new 
street  within  the  meaning  of  18  &  19  Vict.  c.  120. 
The  chapel  was  registered  as  a  place  of  religious 
worship,  but  had  not  been  consecrated,  and 
there  was  no  dedication  of  the  land  in  perpe- 
tuity. Attached  to  the  chapel  was  a  vestry,  and 
there  were  also  rooms  for  a  caretaker,  besides 
lecture-  and  schoolrooms  underneath  the  chapel : 
— Held,  that  the  trustees  were  the  owners  of  a 
"  house  "  within  the  meaning  of  18  &  19  Vict, 
c.  120,  s.  105,  or  of  land  within  25  &  26  Vict. 
c.  102,  s.  77,  and  were  liable  to  contribute  to  the 
expense  of  making  and  paving  the  street.  Caiger 
v.  The  Vestry  of  St,  Mary,  Islington,  50  Law  J. 
Rep.  M.C.  59. 

18. — "Owner":  "land  abutting  on"  new 
street]  — The  owner  of  a  strip  of  land  which  was 
only  four  inches  wide,  and  upon  which  he  was 
bound  by  oovenant  to  maintain  a  fence  throughout 
its  entire  length,  was  called  upon  by  a  district 
board  under  the  Metropolis  Management  Amend- 
ment Act,  1865  (25  &  26  Vict.  o.  102),  s.  77,  to 
contribute  to  the  expenses  of  paving  a  new  street 
upon  which  the  strip  abutted : — Held,  that  he 
was  one  of  "  the  owners  of  the  land  abutting  on 
the  "  street  within  the  meaning  of  that  section 
and  of  the  Metropolis  Management  Act,  1855  (18 
&  19  Vict.  c.  120),  s.  250,  interpreting  the  word 
"  owner."  Williams  v.  The  Wandsworth  Board 
of  Works,  53  Law  J.  Rep.  M.C.  187  ;  Law  Rep. 
13  Q.B.  D.  211. 

Expenses:  incidence  of,  as  between  landlord 
and  tenant  under  covenant.  See  Covenant,  14. 

Vesting  in  local  authority. 

17. — Wire  carried  over  street:  nuisance: 
telegraph  acts]—  The  plaintiffs,  a  local  authority, 
in  whom  a  street  was  vested  and  under  whose 
control  and  management  it  was  placed  by  18  & 
19  Vict.  o.  120,  s.  96,  sought  for  an  injunction  to 
restrain  the  defendants  from  carrying  telephone 
wires  diagonally  across  the  street  at  the  level  of 
the  chimneys,  the  owners  of  the  houses  not  ob- 
jecting, and  the  wires  causing  neither  nuisance 
nor  appreciable  danger : — Held,  that  the  plain- 
tiffs were  not  entitled  to  the  injunction  sought 
for ;  for  they  had,  on  the  principle  laid  down  in 
Coverdale  v.  Charlton  (48  Law  J.  Rep.  Q.B.  128), 
only  such  a  limited  statutory  property  in  the 
street,  both  with  regard  to  depth  below  and 
height  above  the  surface  of  the  street,  as  was 
necessary  for  their  control  of  and  for  the  safe 
and  convenient  user  of  the  street,  and  that  as 
the  wires  caused  neither  nuisance  nor  appreci- 
able danger  there  had  been  no  infringement  of 


their  right.  The  Board  of  Works  for  the  Wands- 
worth District  v.  The  United  Telephone  Company 
OAm.)  (App.),  58  Law  J.  Rep.  Q.B.  449 ;  Law 
Rep.  13  Q.B.  D.  904. 

Width. 

18. — Without  the  consent  of  the  Metropolitan 
Board  of  Works,  a  street  was  laid  out  within  the 
metropolis  which  was  open  only  at  one  end  : — 
Held,  that  the  Metropolis  Management  Amend- 
ment Act,  1862  (25  &  26  Vict.  o.  102),  s.  98 
(enacting  that  no  new  street  shall  be  laid  out 
unless  of  the  width  there  specified,  "  or  unless 
such  street  shall  be  open  at  both  ends  "),  requires 
the  street  to  be  both  of  the  specified  width  and 
open  at  both  ends,  and  therefore  that  the  pro- 
posed street,  although  of  the  specified  width, 
was  contrary  to  the  Act.  The  Metropolitan 
Board  of  Works  v.  Steed,  51  Law  J.  Rep.  M.C. 
22 ;  Law  Rep.  8  Q.B.  D.  445. 

Vettry. 

19. — Negligence:  surveyors  of  highways: 
water  meter] — The  plaintiff,  while  walking  along 
a  street  which  was  vested  in  the  defendants  as 
surveyors  of  highways  under  18  &  19  Vict, 
c.  120,  s.  96,  fell  over  the  iron  flap  cover  to  a 
water-meter  box  which  was  imbedded  in  the  pave- 
ment, and  broke  his  leg.  The  meter  had  been 
supplied  by  a  water  company  to  the  defendants 
to  enable  them  to  water  their  streets  nnder  the 
powers  given  to  them  for  that  purpose  by  section 
116,  and  the  flap  had  been  worn  smooth  by 
traffic.  In  an  action  to  recover  damages  for  the 
injuries  sustained  by  the  plaintiff, — Held,  that 
the  defendants  were  liable,  not  as  surveyors  of 
highways,  but  as  owners  of  the  meter,  for  their 
negligence  is  not  keeping  the  iron  flap  in  repair. 
Blackmore  v.  The  Vestry  of  Mile  End  Old  Town 
(App.),  53  Law  J.  Rep.  Q.B.  496 ;  Law  Rep.  9 
Q.B.  D.  451. 

White  v.  The  Hindley  Local  Board  of  Health 
(44  Law  J.  Rep.  Q.B.  114 ;  Law  Rep.  10  Q.B.  119) 
followed.    Ibid. 

20,— Vestryman  interested  in  contract:  evi- 
dence of  acting  as  member  of  vestry] — Section  54 
of  the  Metropolis  Local  Management  Act,  1855, 
which  provides  that  any  member  of  a  vestry 
who,  being  interested  in  a  contract  made  with 
the  vestry,  acts  as  a  member  after  ceasing  to  be 
such  member,  shall  be  liable  to  a  penalty,  applies 
to  the  case  of  a  person  who  being  interested  in 
a  contract  made  with  a  vestry  is  afterwards 
elected  and  then  acts  as  a  member  of  such  vestry. 
Hunnings  v.  Williamson  (App.),  52  Law  J.  Rep. 
QJB.  416  ;  Law  Rep.  11  Q.B.  D.  533. 

The  defendant  advanced  money  to  his  brother 
to  enable  him  to  carry  out  a  contract  which  he 
had  made  with  a  certain  vestry.  The  contract 
was  assigned  to  the  defendant  by  his  brother  as 
security  for  repayment  of  the  advance.  The 
defendant,  after  the  assignment  of  the  contract, 
was  elected  a  member  of  the  vestry,  and  attended 
several  meetings  of  the  vestry.  At  each  meet- 
ing a  signature-book  was  provided,  in  which  each 
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member  who  attended  the  meeting  signed  his 
name.  A  minute-book  was  also  provided,  and 
duly  signed  by  two  members  of  the  vestry  under 
section  60,  into  which  the  minutes  of  the  pro- 
ceedings were  entered,  and  into  which  the  names 
of  those  who  signed  the  signature-book  were 
copied : — Held,  that  the  defendant  was  interested 
in  a  contract  made  with  the  vestry  within  the 
meaning  of  section  54.  Held  also,  that  the 
minute-book,  being  duly  signed  under  section  60, 
was  prima  facie  evidence  to  shew  that  the  de- 
fendant had  acted  as  a  vestryman  after  ceasing 
to  be  such  within  the  meaning  of  section  54. 
Ibid. 

21. — Vestryman:  qualification:  occupation: 
assessment  to  poor  rate] — The  Metropolis  Local 
Management  Act,  1855,  s.  6,  provides  that  "  the 
vestry  elected  under  this  Act  in  any  parish  shall 
oonsist  of  persons  rated  or  assessed  to  the  relief 
of  the  poor  upon  a  rental  of  not  less  than  402. 
per  annum ;  and  no  person  shall  be  capable  of 
acting  or  being  elected  as  one  of  such  vestry  for 
any  parish  unless  he  be  the  occupier  of  a  house, 
lands,  tenements,  or  hereditaments  in  such  parish, 
and  be  rated  or  assessed  as  aforesaid  upon  such 
rental  as  aforesaid  within  such  parish  : — Held, 
that  a  person  is  not  qualified  under  this  section 
unless  he  is  the  occupier  of  a  house,  (fee,  the 
rental  of  which  is  not  less  than  402.  Mogg  v. 
Clarke,  54  Law  J.  Rep.  Q.B.  334 ;  Law  Rep. 
15  Q.B.  D.  82  [affirmed  on  appeal,  55  Law  J. 
Rep.  Q.B.  69 ;  Law  Rep.  16  Q.B.  D.  79] . 

Semble,  in  the  expression  "  rated  and  assessed 
as  aforesaid,"  the  word  "  aforesaid  "  refers  to 
the  words  "the  occupier  of  a  house,  lands, 
tenements,  and  hereditaments  in  suoh  parish." 
Ibid. 

Urinal :  power  of  vestry  to  erect,  must  not  be 
exercised  so  as  to  cause  nuisance.  See  Nuis- 
ance, 11. 

MIDDLESEX  REGISTRY  ACTS. 
See  Mortgage — Priority,  2. 

MILITARY  LAW. 
Person  subject  to :  canteen  steward.  See  Abmy,  2. 

MILITIA. 

[Consolidation  of  Acts  relating  to  the  militia. 
45  &  46  Yict.  c.  49.] 

MILE. 
Adulteration.    See  Adulteration  op  Food,  5. 

MINE  AND  MINERALS. 
Cost-book  Mine. 

Lease. 

Begnlation  Acts. 

Working.  

[Power  to  exempt  ironstone  mines  from  regula- 
tions as  to  explosives  under  35  <fe  86  Yict. 
o.  76,  s.  51.    44  <fe  45  Yict.  c.  26.] 


[Amendment  of  law  relating  to  use  of  gunpowder 
in  slate  mines.    45  &  46  Yict.  o.  3.] 

[Limitation  of  right  to  support  for  sanitary 
works  over  mines.  Public  Health  Act  (1875) 
Amendment  Aot,  1883.    46  <fe  47  Yiot.  c.  37, 

s.  4.] 


Cost-book  Mine. 

1. — Custom:  relinquishment  of  shares]—  It 
is  the  general  custom  in  cost-book  mines  that  a 
relinquishing  member  should  pay  to  the  com- 
pany, if  insolvent,  his  share  of  the  liabilities  as 
at  the  date  of  the  relinquishment  as  if  the 
concern  were  then  being  wound  up ;  and  if  the 
company  be  solvent  should  as  at  the  same  date 
receive  an  aliquot  share  of  the  surplus,  if  any, 
of  the  assets  over  the  liabilities.  The  amount 
of  this  share  of  liabilities  must  be  ascertained, 
having  regard  to  the  solvency  or  insolvency  of 
the  continuing  members  at  the  date  of  relinquish- 
ment— that  is,  the  total  amount  of  the  liabilities 
is  divided  by  the  number  of  the  shares  held  by 
then  solvent  shareholders,  and  the  quotient 
multiplied  by  the  number  of  shares  held  by  the 
relinquishing  member.  Whether  the  company 
be  solvent  or  insolvent,  its  assets  are  to  be 
valued  as  in  a  going  concern.  For  many  years, 
by  the  custom  in  the  F.  M.  Company,  as  ap- 
peared from  the  accounts  of  the  company,  in 
all  cases  of  relinquishment  arrears  of  calls 
had  been  treated  as  good  debts,  and  no  en- 
quiry made  as  to  the  solvency  of  any  share- 
holder, the  relinquishing  member's  share  of 
liabilities  being  ascertained  by  dividing  the 
total  amount  of  liabilities  by  the  total  number 
of  shares  then  held  : — Held,  that  such  alleged 
custom  was  unreasonable,  and  that  the  mode  of 
taking  the  accounts  could  not  be  treated  as 
evidence  of  any  implied  contract  to  vary  the 
general  oustom  according  to  which  the  retiring 
member's  share  of  liabilities  must  be  ascer- 
tained. In  re  The  Frank  Mills  Mining  Company 
(App.)  52  Law  J.  Rep.  Chanc.  457  ;  Law  Rep. 
23  Ch.  D.  52. 

Shares  irregularly  forfeited :  shareholders  lying 
by  for  lapse  of  time  without  making  claim. 
See  Company — Shares,  12. 

Income  Tax. 

Deduction  from  assessment  on  account  of  pits 
exhausted.    See  Income  Tax,  5. 


Lands  Clauses  Aot. 

Purchase  of  minerals  under  powers  of. 
Lands  Clauses  Act,  12, 13. 


See 


Lease. 

2. — Covenant  to  leave  barriers] — The  owner 
of  land  under  which  there  were  several  strata 
of  coal  demised  one  of  the  upper  strata  to  the 
plaintiff,  reserving  to  himself  and  his  lessees 
the  right  of  working  any  coal  not  included  in 
that  demise,  and  the  same  powers  and  privi- 
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leges  with  respect  to  Buoh  last-mentioned  coal 
as  if  that  demise  had  not  been  made :  provided 
always,  that  in  exercising  such  powers  and 
privileges  the  working  of  the  coal  then  demised 
should  not  be  prevented  or  unnecessarily  inter- 
fered with,  and  that  compensation  should  be 
made  to  the  plaintiff  for  any  necessary  inter- 
ference with  the  workings : —Held,  by  Kay,  J., 
on  the  construction  of  the  lease,  that  working 
under  a  barrier  between  the  demised  coal  and 
an  adjoining  worked-out  mine,  in  such  a  way 
as  might  probably  endanger  the  barrier  and 
thereby  let  in  a  sufficiently  large  quantity  of 
water  to  delay  and  impede  the  working  of  the 
upper  strata,  was  an  "  unnecessary  interference  " 
within  the  meaning  of  the  proviso  in  the  lease : 
— Held,  by  the  Court  of  Appeal,  that  the  pro- 
viso in  the  lease  was  unintelligible  and  could 
not  determine  the  rights  of  the  parties :  and 
that  the  plaintiff  was  entitled  to  an  injunction 
if  he  could  prove  that  the  works  threatened  by 
the  defendants  would  in  all  probability  affect 
the  security  of  his  mine.  The  Court  ultimately 
granted  the  injunction  on  further  evidence. 
Munday  v.  The  Duke  of  Rutland  (App.)t  Law 
Rep.  23  Ch.  D.  81. 

If  a  lessor  wishes  to  reserve  rights  in  deroga- 
tion of  his  grant  he  must  do  so  in  plain  terms. 
Ibid. 

3. — Damage  to  surface]— The  mines  under 
certain  lands  were  demised  to  D.,  who  cove- 
nanted to  work  them  "  in  the  usual  and  most 
approved  way  in  which  the  same  is  performed 
in  other  works  of  the  like  kind  in  the  county  of 
G."  The  surface  was  let  upon  building  leases 
to  T.,  reserving  the  minerals  to  the  lessor,  with 
power  to  enter  upon  the  land  for  the  purpose  of 
working  the  mines  and  to  erect  buildings,  Ac, 
"  and  do  and  execute  all  such  other  acts,  works, 
and  things  upon,  in,  or  under  or  above  the  said 
premises  as  shall  be  necessary  or  convenient  for 
working  and  carrying  away  the  same,"  making 
compensation  "for  all  damage  occasioned  by 
the  exercise  of  the  rights  hereby  reserved  "  : — 
Held,  that  by  the  "usual  and  most  approved 
manner  of  working"  in  the  county  of  G.  was 
not  meant  such  a  mode  of  working  as  would  let 
down  the  surface,  and  that  the  lessee  was  not 
thereby  absolved  from  the  obligation  to  support 
the  surface.  Held  also,  that  the  reservation  in 
the  building  leases  did  not  include  the  right  to 
let  down  the  surface.  Davis  v.  Trehame  (HJJ.), 
50  Law  J.  Rep.  Q.B.  665;  Law  Rep.  6  App. 
Cas.  460. 

4. — Reservation:  surf  ace  flints  :  custom]— A. 
custom  for  farm  tenants  to  collect  flints  turned 
up  in  ploughing,  and  properly  removed  in  the 
course  of  good  husbandry,  and  to  sell  them  for 
their  own  benefit,  is  reasonable.  Tucker  v. 
Linger  (H.L.),  52  Law  J.  Rep.  Chanc.  941 ;  Law 
Rep.  8  App.  Cas.  508. 

In  a  district  where  such  a  custom  prevailed, 
a  farm  was  let  with  a  reservation  to  the  land- 
lord of  "  all  mines  and  minerals  " :— Held,  that 
the  reservation  was  not  inconsistent  with,  and 
did  not  exclude,  the  custom.    Ibid. 


Qu»re,  whether  flints  lying  on  the  surface 
of  land  are  "minerals"  within  the  meaning  of 
such  a  reservation.    Ibid. 

5. — Spoil-bank:  expiration  of  term] — The 
lessee 'of  a  coal  mine  under  covenant  to  remove 
the  spoil-bank  at  the  end  of  his  term  was  held 
to  have  a  property  in  the  material  of  the  bank, 
so  as  to  have  a  right  of  action  against  a  stranger 
removing  part  of  it  for  brick-making.  Robinson 
v.  Milne,  53  Law  J.  Rep.  Chanc.  1070. 

Right  of  surface  owner  to  support :  stipulations 
derogating  from,  to  be  clearly  expressed.  See 
Scotch  Law — Mines,  3. 

Railways  Glauses  Act. 
Clay.    See  Railway  Company,  12. 

Regulation  Acts. 

6.— Check-weigher :  person  employed  in  the 
mine] — By  35  &  36  Vict.  c.  76,  s.  18,  persons 
employed  in  a  coal  mine  may  at  their  own  cost 
station  a  check-weigher  at  the  place  for  weigh- 
ing the  coal,  who  "  shall  be  one  of  the  persons 
employed  either  in  the  mine  at  which  he  is  so 
stationed,  or  in  another  mine  belonging  to  the 
owner  of  that  mine  " :—  Held,  that  the  check- 
weigher  must  be  in  the  employment  of  the 
mine-owner  at  the  time  of  his  election  to  the 
office.  Hopkinson  v.  Caunt,  54  Law  J.  Rep. 
Q.B.  284  ;  Law  Rep.  14  Q.B.  D.  592. 

The  plaintiff  was  in  February,  1883,  stationed 
as  check-weigher  by  the  men  employed  in  a 
mine,  he  being  at  the  time  in  the  employment 
of  the  owner  of  the  mine.  He  continued  to  act 
as  check-weigher  up  to  the  30th  of  July,  1884, 
when  he  received  fourteen  days*  notice  from  the 
men  to  discontinue  his  employment.  This  no- 
tice was  given  because  the  men  intended  to 
reduce  the  check-weigher's  wages  from  35s.  to 
305.  a  week.  Before  the  expiration  of  the  notice 
the  men  held  an  election  for  the  offioe  of  check- 
weigher,  when  the  plaintiff  was  again  elected : — 
Held,  that  the  plaintiff  was  not  qualified  for  re- 
election, because  not  "  employed  in  the  mine  " 
within  the  meaning  of  the  above  Act,  and  that 
the  owner  was  therefore  justified  in  preventing 
him  from  acting  as  check-weigher.    Ibid. 

Support,  Right  to. 
See  Nos.  2,  3  supra ;  No.  8  infra. 

Working. 

7. — Customary  right  of  mining :  right  to  re- 
move buildings] — Miners  in  the  High  Peak  dis- 
trict have,  by  customs  recognised  and  embodied  in 
an  Act  of  Parliament,  the  right  as  against  the 
landowner  to  enter  upon  lands  in  the  district 
for  the  purpose  of  working  for  ore,  and  to  erect 
on  the  surface  mining  machinery,  and  buildings 
to  cover  such  machinery : — Held  (affirming  the 
judgment  of  the  Court  of  Appeal,  50  Law  J. 
Rep.  Q.B.  545 ;  Law  Rep.  7  Q.B.  D.  295),  that 
the    maxim    "  Quicquid  plantatur   solot    solo 
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cedit"  does  not  apply  as  between  them  and  the 
landowner,  and  that  they  are  entitled  to  remove 
buildings  so  erected  at  any  time  while  their 
interest'  in  the  mine  continues.  Wake  v.  Hall 
(HI.),  52  Law  J.  Rep.  Q.B.  494 ;  Law  Hep. 
8  App.  Cas.  195.  ' 

8. — Support :  enclosure  act :  lord  of  manor : 
compensation]  —By  an  Enclosure  Act  passed  in 
1771,  allotments  of  common  land  were  made  to 
tenants  of  a  manor  entitled  to  rights  of  com- 
mon, to  be  held  on  the  same  tenure  as  the  tene- 
ments in  respect  of  which  they  were  allotted. 
The  Act  provided  that  nothing  therein  contained 
was  to  lessen,  prejudice,  or  defeat  the  right  and 
interest  of  the  lords  of  the  manor  and  their 
successors  of,  in,  or  to  the  royalties  incident  or 
belonging  to  the  manor,  but  that  they  and  all 
persons  claiming  under  them  should  for  ever 
thereafter  hold  and  enjoy  all  rents,  courts,  per- 
quisites, profits,  mines,  power  of  using  or  grant- 
ing   wayleave,    waifs,    estrays,   and  all  other 
royalties  and   jurisdictions  whatsoever  to  the 
owners  of  the  manor  belonging  (other  than  the 
right  of  common),  in  as  full,  ample,  and  bene- 
ficial manner,  to  all  intents  and  purposes,  as 
they  could  have  held  and  enjoyed  them  in  case 
the  Act  had  not  been  made.    The  Act  further 
provided  that  if  the  lords  of  the  manor,  or  any 
one  claiming  under    them,    should  work  any 
mines  lying  under  any  of  the  allotments  so  to 
be  made,  or  lay,  make,  or  use  any  ways  in, 
through,  over,  or  along  any  part  of  the  allot- 
ments, then  the  person  so  working  should  make 
satisfaction    for  the  damage  and  spoil  of  the 
ground  so  occasioned  to  the  person  in  posses- 
sion of  the  ground  at  the  time  of  the  damage, 
such  satisfaction  not  to  exceed  the  sum  of  51. 
yearly  during  the  time  of    such  working  for 
every  acre  of  ground  so  damaged  or  spoiled. 
There  were  under  the  manor  coal  mines,  por- 
tions of    which  had  for   two    centuries   been 
worked  by  the  lords  or  their  lessees  without 
leaving  any  support  for  the  surface.      There 
were  no  special  customs  as  to  working  mines 
under    the    common  lands.      The  appellants, 
lessees  from  the  lords  of  the  mines  under  a 
freehold  allotment,  by  their  working  let  down 
the  surface  of   the  allotment  and  damaged  a 
house  which  had  been  erected  thereon  upwards 
of    twenty  years  before.     The  surface  would 
have  subsided  if  there  had  been  no  house  on  it : 
— Held  (affirming  the  judgment  of  the  Court  of 
Appeal,  52  Law  J.  Rep.  Q.B.  290;  Law  Rep. 
10  Q.B.  D.  547),  that  the  reservation  to  the 
lords  did  not  confer    any  right  to  work  the 
mines  so  as  to  let  down  the  surface,  and  that 
no  suoh  right  was  implied  in  the  compensation 
clause,  which  was  to  be  regarded  as  limited  to 
damage  caused  by  workings  on  the  surface : 
consequently  that  the  respondents  (the  owner 
and  occupier  of  the  allotment)  were  entitled  to 
support  from  the  mines  and  to  full  damages  for 
the  injury  sustained  by  the  subsidence.    Love 
v.  Bell  (HI.),  53  Law  J.  Rep.  Q.B.  257 ;  Law 
Rep.  9  App.  Cas.  286. 
9.— Winning  coal :  expense :  mining  licence] — 


M.,  by  deed,  authorised  T.  from  time  to  time, 
and  at  all  times  for  ever  hereafter,  to  win  and 
work  all  and  every  or  any  of  the  coal  mines, 
seam  and  seams  of   coal  under  certain  lands, 
and  in  the  first  place  to  reimburse  himself  the 
expense  incurred  in  and    about    the  winning 
thereof  only  out  of  the  profits  to  arise  by  sale 
of  the  coals  wrought  out  of  the  said  coal  mines, 
seam  and  seams    of   coal  as   aforesaid;    and 
after  full  payment  of  such  expenses  in  winning 
the  said  colliery,  coal  mines  or  coal  mine,  seam 
or  seams  of  coal,  T.  was  to  pay  to  M.  a  royalty 
for  every  one-fourth  ton  of  coals  yearly  wrought 
out  of  the  said  coal  mines,  seam  or  seams  of 
coal,  the  amount  of  the  royalty  to  be  fixed  by  ar- 
bitration once  in  every  five  years,  whilst  the  said 
coal  mine,  seam  or  seams  of  coal  should  be 
wrought  by  T. :  the  first  arbitrators  to  be  ap- 
pointed on   the  1st  of   January  next  after  T. 
should  have  been  paid  out  of  the  profits  his  ex- 
penses in  and  about  such  winning  as  aforesaid : 
— Held,  that  the  deed  was  to  be  read  separation, 
and  authorised  T.  to  reimburse  himself  the  ex- 
pense of  winning  each  seam  from  time  to  time 
reached  before  paying  a  royalty  on  the  coal 
worked  in  such  seam.   Held  also,  that  an  appel- 
lant succeeding  on  one  out  of  many  points,  no 
costs  would  be  given.    Sir  G.  Elliot  v.  Lord 
Rokeby  (HX.),  51  Law  J.  Rep.  Chanc.  249 ;  Law 
Rep.  7  App.  Cas.  43. 

Land  taken  by  railway  company :  right  to  work 
mines  under.    See  Railway  Company,  18. 

Mines  under  railway  :  mineral  estate  intersected 
by  railway :  right  to  tunnel  under  railway. 
See  Railway  Company,  14. 

Surface :  liability  for  injury  caused  by  subsi- 
dence.   See  Limitations,  Statute  of,  21. 

MINISTER. 

Removal  of:  leave  of  Charity  Commissioners. 
See  Charity,  9. 

MINUTES  OF  JUDGMENT. 
Motion  to  vary.    See  Practice — Judgment,  14. 

MISAPPROPRIATION. 
Solicitor  entrusted  with  property  for  safe  cus- 
tody)— The  defendant,  a  solicitor,  having  been 
entrusted  with  money  to  invest  on  mortgages, 
fraudulently  misappropriated  it  to  his  own  use : 
— Held,  that  the  money  so  entrusted  to  the  de- 
fendant was  not  property  entrusted  to  him  for 
"  safe  custody  "  within  the  meaning  of  section 
76  of  24  &  25  Vict.  c.  96.  Reg,  v.  Newman 
(C.C.R.),  51  Law  J.  Rep.  M.C.  87 ;  Law  Rep. 
8  Q.B.  D.  706. 

MISDEMEANOUR, 
Sentenoe :  two  counts.    See  Perjury,  2. 

MISDESCRIPTION. 

See  Annuity,  6 ;  Bill  op  Sale,  36 ;  Vendor  and 
Purchaser,  1-4,  8,28 ;  Will- -Ambiguity,  4,8 
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MISFEASANCE-MORTGAGE. 


MISFEASANCE. 

Directors    of    company,    by.     See  Company— 
Director,  11-18. 


MISREPRESENTATION. 

Agent,  by,  liability  of  principal  for.    See  Vendor 
and  Purchaser,  8. 

Prospectus  of  company,  in.    See  Company— Pro- 
spectus. 

Rescission  of  contract  on  ground  of  misrepre- 
sentation.   See  Specific  Performance,  9. 

Sanction  of  Court  to  purchase  obtained  by.    See 
Vendor  and  Purchaser,  30. 

Solicitor,  by,  inducing  client  to  advance  money 
on  mortgage.    See  Solicitor,  17. 

MISTAKE. 

1. — Money  paid:  impossibility  of  restoring 
parties  to  original  position] — The  plaintiff,  an 
occupier  of  land  subject  to  tithe  rent-charge, 
made  over-payments  to  the  defendants,  as  owners 
of  the  rent-charge,  under  mistake  of  fact,  sup- 
posing, without  enquiry,  that  the  amounts 
claimed  in  notices  served  upon  him  by  the 
defendants  were  correct,  whereas  such  amounts 
erroneously  included  rent-charge  on  land  not  in 
his  occupation.  When  the  plaintiff,  having  dis- 
covered the  mistake,  claimed  repayment,  the 
time  for  levying  the  rent-charge  upon  the  land 
actually  liable  thereto  had  run  out,  so  that  the 
defendants  had  lost  all  remedy  for  the  non-pay- 
ment of  it : — Held,  that  the  plaintiff  was,  never- 
theless, entitled  to  recover  from  the  defendants 
the  amounts  which  he  had  paid  them  by  mistake. 
Durrant  v.  The  Ecclesiastical  Commissioners  for 
England  and  Wales,  50  Law  J.  Rep.  Q.B.  30 ; 
Law  Rep.  6  QJB.  D.  234. 

2. — Unilateral:  lease:  rescission]— The  plain- 
tiff granted  a  lease  of  certain  premises  to  the 
defendant,  and  by  mistake  included  a  first  floor 
which  she  intended  to  reserve.  The  defendant 
denied,  and  it  was  not  proved,  that  he  was 
a  party  to  the  mistake: — Held,  that  the  lease 
must  be  rescinded,  with  an  option  to  the  de- 
fendant to  take  the  premises  excluding  the  first 
floor  in  question.  Paget  v.  Marshall,  54  Law  J. 
Rep.  Chanc.  575  ;  Law  Rep.  28  Ch.  D.  255. 

In  cases  of  common  mistake  the  Court  grants 
relief  by  way  of  rectification;  but  in  cases  of 
unilateral  mistake,  by  way  of  rescission,  giving 
the  other  party  the  option  of  rectification.    Ibid. 

Appeal:   extension    of   time.    See   Practice — 
Appeal,  33. 

Clerical  error  in  will :  palpable  mistake  in  name : 
correction.    See  Will — Ambiguity,  4. 

Compound  interest :   settled  account :   mutual 
mistake.    See  Mortgage — Interest,  1. 

Consent :  withdrawal  of.    See  Practice — Con- 
sent, 2. 

Misstatement  and  mistake.    See  Fraud,  3. 


Specific  performance :  misunderstanding  by  plain- 
tiff as  to  nature  of  contract.  See  Specific 
Performance,  11. 

Will :  admission  to  probate.  See  Prorate — 
Execution,  2 ;  Grant)  16. 

MIXED  FUND. 
See  Administration,  52. 

MONITION. 
See  Church  and  Clergy,  10-12. 

MORTGAGE. 
Attornment. 

Consolidation. 

Costs. 

Equitable  Mortgage. 

Equity  of  Redemption. 

Fixtures. 

Foreclosure  Action. 

Account. 

Costs. 

Equitable  mortgage. 

Final  order. 

Infant. 

Judgment. 

Opening  foreclosure. 

Parties. 

Receiver. 

Redemption,  period  for. 

Sale. 

Title-deeds. 

Interest. 

Possession. 

Mortgagee  in  possession. 
Mortgagor  in  possession. 

Power  of  Sale. 

Priority. 

Forged  deed. 

Legal  estate* 

Notice. 

Postponement  by  negligence  or  fraud. 

Beconveyanoe. 
Redemption  Action. 
Secondary  Security. 
Tacking. 
Transfer. 


t 


i' 


[Provisions  relating  to  mortgages.  Conveyancing 
and  Law  of  Property  Act,  1881.  44  &  45  Vict, 
o.  41,  ss.  15-30.] 

Account. 
See  infra,  Foreclosure,  1 ;  Possession,  1,  2,  4,  6. 
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Attornment. 

1. — Disclaimer  by  trustee  in  bankruptcy: 
leave  to  disclaim]— Although  the  insertion  of 
an  attornment  clause  in  a  mortgage-deed  con- 
stitutes between  the  parties  the  legal  relation  of 
landlord  and  tenant,  yet  in  equity  their  true 
position  is  not  altered  from  that  of  mortgagor 
and  mortgagee,  and  the  Court  will  have  regard 
to  this  fact,  as  well  as  to  the  rent  reserved  by 
the  clause  and  the  actual  value  of  the  property, 
in  considering  what  terms  should  be  imposed 
upon  the  trustee  in  bankruptcy  of  the  mortgagor 
who  has  applied  for  leave  to  disclaim  the  ten- 
ancy. Ex  parte  Ishenvood ;  in  re  Knight  (App.), 
52  Law  J.  Rep.  Chanc.  370 ;  Law  Rep.  22  Ch.  D. 
384. 

2. — Distress  :  application  of  surplus  proceeds] 
— A  mortgage-deed  contained  the  usual  attorn- 
ment clause  by  the  mortgagor,  and  the  rent 
reserved  thereunder  coincided  with  the  interest 
payable  on  the  principal  debt.  The  mortgagor 
having  gone  into  liquidation,  the  mortgagees  dis- 
trained under  the  attornment  clause  for  arrears 
of  rent,  and  the  distress  realised  more  than  the 
arrears  of  interest  then  due : — Held  (affirming 
the  decision  of  Bacon,  0.  J.),  that  the  mortgagees, 
in  the  absence  of  any  provision  to  the  contrary 
in  the  mortgage-deed,  we're  entitled,  as  against 
the  trustee  in  liquidation,  to  retain  the  surplus 
proceeds  of  the  distress  in  payment  pro  tanto  of 
the  principal  due  to  them  under  the  mortgage. 
In  re  Betts ;  ex  parte  Harrison  (App.),  50  Law 
J.  Rep.  Chanc.  832  ;  Law  Rep.  18  Ch.  D.  127. 

Quare,  whether  Hampson  v.  Fellows  (37  Law 
J.  Rep.  Chanc.  694 ;  Law  Rep.  6  Eq.  575)  is 
sound  law. 

3. — Distress:  third  party  without  notice]— 
An  attornment  in  a  mortgage-deed  by  the  mort- 
gagor as  tenant  to  the  mortgagee  at  a  rent 
reserved  creates  a  tenancy  and  rent  with  all  its 
incident  remedies,  so  that  the  mortgagee  can  in 
Buoh  a  case  distrain  upon  the  goods  of  a  third 
person,  who  has  no  notice  of  the  mortgage, 
which  may  be  on  the  mortgaged  premises  at  the 
time  of  default  in  payment  of  rent  by  the  mort- 
gagor. Kearsley  v.  Phillips  (App.),  52  Law  J. 
Rep.  Q.B.  681 ;  Law  Rep.  11  Q.B.  D.  621. 

4. — Distress :  trustee  in  bankruptcy :  second 
attornment] — E.,  the  lessee  of  a  hotel,  demised 
it  by  way  of  mortgage  to  P.  to  secure  an  advance. 
The  deed  contained  an  attornment  oLause  by 
which,  "  for  better  securing  payment  of  the  in- 
terest," the  mortgagor  attorned  tenant  to  the 
mortgagee  at  a  rent  which  was  equal  to  the 
amount  of  the  yearly  interest  on  the  sum  ad- 
vanced. E.  subsequently  mortgaged  the  same 
premises  to  H.  The  deed  recited  the  first  mort- 
gage, and  contained  an  attornment  clause  in 
Bimilar  words  to  that  in  the  first  mortgage.  E. 
filed  a  liquidation  petition  on  the  3rd  of  July, 
1879.  Trustees  were  appointed  on  the  14th  of 
July.  Afterwards  the  first  mortgagees  distrained 
for  a  quarter's  rent  due  under  the  attornment 
clause  in  their  mortgage  on  the  18th  of  July. 
In  September,  the  second  mortgagee  distrained 
under  his  attornment  clause  for  a  half-year's  rent 


due  in  August.  The  hotel  was  subsequently  put 
up  for  sale  by  auction  by  the  first  mortgagees 
under  an  arrangement,  and  the  trade  fixtures  and 
also  the  furniture  and  loose  chattels  were  sold : — 
Held,  that  the  second  mortgagee  had  a  right  to 
distrain  after  the  bankruptcy  of  E.  under  the 
attornment  clause  in  his  mortgage  for  one  year's 
rent,  and  that  his  right  was  not  at  all  affected 
by  the  fact  that  there  was  a  prior  attornment  to 
a  prior  mortgagee.  The  attornment  being  for 
the  better  securing  payment  of  the  interest  does 
not  constitute  between  mortgagor  and  mortgagee 
the  relation  of  tenant  and  landlord  only,  nor 
compel  the  mortgagee  to  elect  between  his  cha- 
racter of  mortgagee  and  landlord ;  he  remains 
mortgagee  with  all  the  incidents  attaching  to 
that  position.  The  attornment  is  merely  an 
additional  security.  Therefore  fixtures  added 
by  the  mortgagor  after  the  date  of  the  mortgage 
were  held  to  pass  to  the  mortgagee  in  his  capacity 
of  mortgagee.  Ex  parte  Punnett ;  in  re  Kitchin 
(App.),  50  Law  J.  Rep.  Chanc.  212 ;  Law  Rep. 
16  Ch.  D.  226. 

Morton  v.  Woods  (9  B.  &  S.  632 ;  37  Law  J. 
Rep.  Q.B.  242  ;  Law  Rep.  3  Q.B.  658 ;  affirmed 
9  B.  &  8.  650 ;  38  Law  J.  Rep.  Q.B.  81 ;  Law 
Rep.  4  Q.B.  293)  approved  and  followed.    Ibid. 

5. — Distress  :  trustee  in  bankruptcy :  ten- 
ancy :  monthly  tenancy]  —A  building  society 
advanced  7,5G0Z.  to  one  of  its  members,  to  be 
repaid  with  interest  in  monthly  instalments  of 
71Z.  each.  If  the  instalments  were  not  paid  as 
they  became  due,  the  member  was  liable  to  pay 
a  fine  at  the  rate  of  five  per  cent,  per  month  on 
the  total  amount  in  arrear.  As  security  he  gave 
to  the  society  a  mortgage  of  real  estate,  whereby 
it  was  provided  that  in  the  event  of  his  payments 
being  in  default,  or  of  his  becoming  bankrupt, 
the  society  might  enter  into  possession  of  the 
mortgaged  property ;  and  it  was  also  agreed  that 
if  the  society  should  at  any  time  become  entitled 
to  enter  into  possession,  and  the  mortgagor 
should  then  be  in  occupation  of  the  property, 
the  mortgagor  should  be  tenant  to  the  society 
from  month  to  month  at  a  monthly  rent  equal 
in  amount  to  the  moneys  which  ought  to  be 
paid  monthly  by  the  mortgagor.  The  deed  was 
not  executed  by  the  mortgagees,  nor  registered 
as  a  bill  of  sale.  The  mortgagor  having  com- 
mitted default  in  his  payments  and  become 
bankrupt,  the  society  put  in  several  distresses 
for  rent  which  had  accrued  due  both  before  and 
after  the  bankruptcy : — Held  (affirming  the  de- 
cision of  Bacon,  C.J.),  that,  notwithstanding  the 
monthly  rent  was  variable  in  amount,  the  attorn- 
ment clause  and  the  distresses  were  valid  as 
against  the  trustee  in  bankruptcy.  Ex  parte 
Voisey ;  in  re  Knight  (App.),  52  Law  J.  Rep. 
Chanc.  121 ;  Law  Rep.  21  Ch.  D.  442. 

Ex  parte  Williams  (47  Law  J.  Rep.  Bankr.  26  ; 
Law  Rep.  7  Ch.  D.  138),  In  re  Stockton  Iron 
Furnace  Company  (48  Law  J.  Rep.  Chanc.  417 ; 
Law  Rep.  10  Ch.  D.  335),  and  Ex  parte  Jackson 
(Law  Rep.  14  Ch.  D.  725)  considered.    Ibid. 

6. — Distress  :  trustee  in  bankruptcy  :  tenancy 
from  year  to  year] — By  deed  dated  the  1st  of 
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Jane,  1871,  A.  mortgaged  a  mill  and  other 
premises  to  the  trustees  of  a  building  society. 
The  mortgage-deed  contained  an.  attornment 
clause  whereby  A.  attorned  tenant  from  year  to 
year  to  the  trustees  in  respect  of  the  mort- 
gaged premises  at  a  yearly  rent  of  800Z.,  to  be 
paid  by  equal  quarterly  payments,  and  it  was 
thereby  agreed  that  it  should  be  lawful  for  the 
trustees,  "  at  any  time  after  the  1st  of  Septem- 
ber, 1871,  without  giving  previous  notice  of 
their  intention  so  to  do,  to  enter  upon  and  take 
possession  of  the  premises,  and  to  determine 
the  tenancy  created  by  the  aforesaid  attorn- 
ment."  A.  filed  a  liquidation  petition  on  the 
J7th  of  May,  1879,  when  a  receiver  was  ap- 
pointed, and  notice  of  the  petition  and  the 
appointment  was  given  to  the  mortgagees.  On 
the  19th  of  May  the  mortgagees  entered  and 
distrained  upon  the  goods  and  chattels  on  the 
premises  in  respect  of  a  half-year's  rent : — Held 
(affirming  the  decision  of  the  Chief  Judge),  that 
the  attornment  clause  created  a  tenancy  from 
year  to  year,  although  determinable  at  the  will 
of  the  landlord,  and  not  a  tenancy  at  will,  and 
that  the  mortgagees  were  entitled,  under  the 
34th  section  of  the  Bankruptcy  Act,  1869,  to 
distrain  for  the  half-year's  rent  due  from  A.  to 
them  at  the  date  of  the  petition.  In  re  Threl- 
fall ;  ex  parte  Blakey  (App.),  50  Law  J.  Rep. 
Chano.  318 ;  Law  Rep.  16  Ch.  D.  274  (nom.  Ex 
parte  Queen's  Benefit  Building  Society). 

Morton  v.  Woods  (9  B.  &  S.  632  ;  37  Law  J.  Rep. 
QJB.  242 ;  Law  Bep.  3  Q.B.  658,  affirmed  and 
distinguished,  9  B.  A  S.  650 ;  38  Law  J.  Bep. 
Q.B.  81 ;  Law  Bep.  4  Q.B.  293)  explained.    Ibid. 

7. —  Possession :  foreclosure]  —  A  mortgagor 
attorned  tenant  to  a  first  mortgagee  at  a  yearly 
rent  equal  to  the  amount  of  interest.  The  first 
mortgagee  took  no  proceedings  under  the  attorn- 
ment clause.  In  a  foreclosure  action  against  a 
second  mortgagee, — Held,  that  the  first  mort- 
gagee was  not  to  be  treated  as  mortgagee  in  pos- 
session. Stanley  v.  Grundy,  52  Law  J.  Bep. 
Chano.  248  ;  Law  Bep.  22  Ch.  D.  478. 

Action  by  mortgagee  for  recovery  of  land :  special 
indorsement  of  writ.  See  Pbactice — Writ  of 
SummonB,  9. 

Commission. 
Stipulation  for,  in  mortgage.    See  infra,  Inte- 


rest, 5. 


Consolidation. 


[Restriction  on  consolidation  of  mortgages  made 
after  the  31st  of  December,  1881.  44  &  45 
Vict.  c.  41,  s.  17.] 

1.— One  security  non-existing] — A.  and  B. 
mortgaged  to  W.  certain  premises  which  they 
held  under  a  lease,  suoh  lease  being  determinable 
by  the  lessor  on  the  bankruptcy  of  the  lessees. 
They  subsequently  took  C.  into  partnership,  and 
A.  and  B.  declared  that  they  held  the  leasehold 
premises  subject  to  the  mortgage  in  trust  for  the 
three  partners  as  part  of  the  assets  of  the  partner- 
ship.    A.,  B.,  and  C.  subsequently  mortgaged  to 


W.  a  debt  due  to  the  firm  from  X.,  and  the 
securities  they  held  for  its  repayment,  and 
shortly  afterwards  became  bankrupt,  whereupon 
the  lessor  determined  the  lease  under  the  proviso. 
Upon  motion  by  W.  claiming  to  consolidate  the 
debt  and  securities  due  from  X.  mortgaged  to 
him  with  the  mortgage  on  the  leasehold  pre- 
mises,—Held  (affirming  the  Registrar),  that  the 
doctrine  of  consolidation  cannot  be  extended  so 
as  to  be  applied  to  a  case  where  one  security  is 
gone.  In  re  Raggett ;  ex  parte  Williams  (App.), 
50  Law  J.  Bep.  Chano.  187 ;  Law  Bep.  16  Ch. 
D.  117. 

Qutere,  whether  a  mortgagee  can  consolidate  a 
mortgage  made  to  him  by  three  persons  with 
one  made  to  him  by  two  of  the  three  persons  as 
trustees  for  the  three.    Ibid. 

2. — Subsequent  incumbrance] — The  purchaser 
of  an  equity  of  redemption  takes  subject  only  to 
existing  equities,  and  as  against  him  there  can 
be  no  consolidation  of  a  mortgage  subsequently 
created  by  the  vendor  on  another  estate.  Jen- 
nings v.  Jordan  and  Price  (H.L.),  51  Law  J.  Bep. 
Chanc.  129 ;  Law  Bep.  6  App.  Cas.  698. 

Tassell  v.  Smith  (2  De  Gex  A  J.  713 ;  27  Law 
J.  Bep.  Chanc.  694)  overruled.  Beevor  v.  Luck 
(36  Law  J.  Bep.  Chanc.  865 ;  Law  Bep.  4  Eq.  537) 
questioned.    Ibid. 

3.— The  holder  of  first  mortgages  on  two  pro- 
perties who  has  acquired  the  mortgage  on  one 
property  subsequently  to  an  assignment  of  the 
equity  of  redemption,  cannot  consolidate  against 
the  assign.  Harter  v.  Colman,  51  Law  J.  Bep. 
Chanc.  481 ;  Law  Bep.  19  Ch.  D.  630. 

Costs. 

Sale:  costs  of  auction:  deposit:  negligence] 
— An  auctioneer  selling  by  auction  for  a  mort- 
gagee accepted  payment  of  deposit  by  cheque. 
The  cheque  was  dishonoured  and  the  sale  was 
abortive :—  Held,  that  the  mortgagee  was  entitled 
to  add  the  costs  of  the  abortive  sale  to  his 
security.  Farrer  v.  Lacey,  63  Law  J.  Bep. 
Chanc.  569  ;  Law  Bep.  25  Ch.  D.  636. 

Foreclosure  action,  in.    See  infra,  Foreclosure, 
2-6. 

Mortgagee  solicitor  acting  for  himself :  right  to 
profit  costs.    See  Costs— Taxation,  30. 

Bight  of  mortgagee  to.  See  Admiralty— Costs,  4. 

Equitable  Mortgage. 

1.— Deposit  with  banker  to  secure  balance  of 
account :  sale  of  part :  subsequent  advances  by 
banker :  Clayton's  Case]— The  rule  in  Clayton's 
Case  (1  Mer.  572)  applies  in  favour  of  the  pur- 
chaser of  property  mortgaged  to  a  bank  to  secure 
a  current  account,  where  the  bank  has  notice  of 
the  sale.  The  London  and  County  Banking 
Company  (IAm.)  v.  Ratcliffe  (HX.),  51  Law  J. 
Bep.  Chanc.  28  ;  Law  Bep.  6  App.  Cas.  722. 

The  prinoiple  of  the  decision  in  Hopkinson  v. 
Bolt  (9  H.L.  Cas.  514)  extends  to  a  purchaser  as 
well  as  to  a  subsequent  mortgagee.    Ibid. 
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The  liability  upon  the  mortgage  must  there- 
fore be  ascertained  at  the  time  when  the  bank 
has  notice  of  the  sale,  and,  as  against  the  pur- 
chaser, no  subsequent  advances  will  be  a  charge 
upon  the  property,  while  subsequent  payments 
to  the  customer's  credit  will  be  applied  to  dis- 
charge the  liability  so  ascertained  in  priority  to 
subsequent  advances.    Ibid. 

A  purchaser  who  has  notice  that  the  title- 
deeds  of  the  property  purchased  are  deposited 
with  a  bank  to  secure  a  current  account,  is  not 
bound  to  enquire  whether  the  bank  has  made 
fresh  advances  on  the  security  of  the  vendor's 
lien  for  unpaid  purchase-money ;  the  burden 
lies  on  the  bank,  if  it  makes  such  advances,  to 
give  notice  to  the  purchaser.    Ibid. 

2. — Transfer  of  charge :  right  to  deed] — Equit- 
able mortgagee  by  deposit  of  a  deed  cannot  pass 
his  interest  in  the  property  by  a  parol  voluntary 
gift  accompanied  by  delivery  of  the  deed ;  and 
as  his  interest  in  the  deed  is  only  incidental  to 
his  interest  in  the  mortgage  the  donee  of  the 
deed  has  no  right  to  retain  it.  In  re  Richardson ; 
ShillUo  v.  Hobson  (App.),  Law  Rep.  30  Ch.  D.  396. 

Agreement  to  execute  mortgage :  construction : 
rate  of  interest.  See  Bankruptcy — Debtor's 
Summons,  4. 

Deposit  of  share  certificates.    See  Banker,  4. 

Equitable  mortgage  by  executor  to  secure  his 
own  debt.    See  Executor,  10. 

Foreclosure:  form  of  order.  See  infra,  Fore- 
closure, 10. 

Injunction  to  restrain  parting  with  legal  estate. 
See  Legal  Estate. 

Priority :  notice.    See  infra,  Priority,  8-15. 

Shares :  transfer  in  blank.  See  infra,  Power  of 
Sale,  4. 

Equity  of  Redemption. 

Release :  suit  to  set  aside :  burden  of  proof] — 
The  respondent  having  mortgaged  real  estate 
became  bankrupt.  The  official  assignee  in  bank- 
ruptcy released  the  equity  of  redemption  to  the 
mortgagee  in  consideration  of  the  debt  due  under 
the  mortgage,  and  afterwards  conveyed  all  his 
interest  as  official  assignee  to  the  respondent : — 
Held,  in  a  suit  by  the  respondent  impeaching  the 
release — first,  that  if  the  release  was  voidable, 
the  right  to  set  it  aside  was  vested  in  the  respon- 
dent; and  secondly,  that  in  such  a  suit  the 
burden  of  proving  the  inadequacy  of  the  con- 
sideration was  on  the  respondent.  The  Mel- 
bourne Banking  Corporation  v.  John  Brougham, 
51  Law  J.  Rep.  P.G.  65 ;  Law  Rep.  7  App.  Cas.  307. 

Fixtures. 

Tenancy  created  by  mortgagor  after  mortgage : 
trade  fixtures] — A  mortgagor  remaining  in  pos- 
session of  the  mortgaged  premises  let  them  to  a 
tenant  who  brought  in  trade  fixtures: — Held, 
that  the  tenant  was  entitled  to  remove  the  fix- 
tures as  against  the  mortgagee  as  well  as  against 
the  mortgagor.  Sanders  v.  Davis,  54  Law  J. 
Rep.  Q.B.  576 ;  Law  Rep.  15  Q.B.  D.  218. 
Digest,  1881-1885. 


Machinery :  straps  conveying  motive  power  held 
to  pass  with  realty.    See  Bill  of  Sale,  41. 

Foreclosure  Action. 

[Statutory  provisions  as  to  directing  sale  of 
mortgaged  property  in  action  for  foreclosure. 
44  &  45  Vict.  c.  41,  s.  25.] 

Account. 

1.—  Subsequent  interest] — Where,  in  a  fore- 
closure action,  a  puisne  mortgagee  had  been 
foreclosed,  in  taking  the  account  against  the 
mortgagor  subsequent  interest  was  computed  on 
the  whole  sum  found  payable  by  the  foreclosed 
mortgagee,  including  prior  interest  and  costs. 
Elton  v.  Curteis,  51  Law  J.  Rep.  Chano.  60; 
Law  Rep.  19  Ch.  D.  49. 
Mortgagee  in  possession,  against.     See  infra, 

Possession,  1,  2. 

Preliminary  accounts  and  enquiries:  priorities 
of  mortgagees.    See  Practice  —Accounts,  4. 

Right  of  defendant  to  insist  upon  plaintiff  carry- 
ing in  account.    See  Practice — Accounts,  1, 4. 

Costs. 

2. — Account  of  costs]  — The  general  rule  in  a 
foreclosure  action  is  that  the  only  costs  to  an 
account  of  which  the  plaintiff  is  entitled  are  the 
costs  of  the  action,  and  that  for  him  to  be  en- 
titled to  an  account  of  any  further  costs  a  special 
case  must  be  made  out.  Bolingbroke  v.  Hind, 
53  Law  J.  Rep.  Chanc.  704 ;  Law  Rep.  25  Ch. 
D.  795. 

Where  the  mortgagor  was  a  bankrupt,  and  the 
plaintiff  was  a  transferee  of  a  mortgage  on  which 
interest  was  in  arrear  at  the  time  of  the  transfer, 
—Held,  that  a  sufficient  case  was  made  out  to 
entitle  the  plaintiff  to  a  general  account  of  costs. 
Ibid. 

3. — Adjournment :  contested  claim] — A  mort- 
gagee bringing  in  his  accounts,  who  bona  fide 
and  honestly,  under  a  mistake  in  law,  makes  a 
claim  which  is  disallowed,  ought  not  to  pay  the 
costs  of  the  claim.  In  re  Watts ;  Smith  v.  Watts 
(App.),  52  Law  J.  Rep.  Chanc.  209 ;  Law  Rep. 
22  Ch.  D.  5. 

An  adjournment  from  the  chief  clerk  to  the 
Judge  in  person  is  not  in  the  nature  of  an  appeal. 
Ibid. 

Only  one  party  should  attend  to  oppose  a 
contested  claim  in  an  administration  action — 
General  Order  XVI.  rule  12a.    Ibid. 

4. — Disclaiming  mortgagee] — A  puisne  mort- 
gagee disclaiming  is  entitled  to  all  costs  incurred 
subsequent  to  offer  to  disclaim.  Qreen  v.  Foster, 
52  Law  J.  Rep.  Chanc.  470 ;  Law  Rep.  22  Ch.  D. 
566. 

5. — A  puisne  mortgagee,  who  had  disclaimed 
in  a  foreclosure  action,  appeared  on  motion  for 
judgment.  Judgment  was  given  against  him 
without  costs.  Lewin  v.  Jones,  53  Law  J.  Rep. 
Chanc.  1011. 

0.— Separate  mortgages  of  two  estates  by  same 
mortgagor]— Since  the  commencement  of  the 
Conveyancing  Act,  1881,  separate  mortgages 
were  made  of  distinct  estates  by  the  same  mort- 
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gagor.  The  mortgagee  having  brought  a  fore- 
closure action,— Held,  that  the  mortgagor  could 
not  redeem  either  estate  without  paying  all  the 
costs  of  the  action.  Clapham  v.  Andrews,  53 
Law  J.  Rep.  Ghano.  792 ;  Law  Rep.  27  Ch.  D. 
679.  [Overruled,  see  De  Caux  v.  Skipper,  Law 
Rep.  31  Ch.  D.  635.] 

Payment  of  sum  to  satisfy  principal,  interest,  and 
costs  :  taxation  of  costs  after  payment.  See 
Costs — Taxation,  4. 

Final  order. 

7. — Where  in  a  foreclosure  action  the  con- 
ditional order  for  foreclosure  has  included  an 
order  for  possession,  the  final  order  for  fore- 
closure should  repeat  the  words  of  the  con- 
ditional order  with  respect  to  delivery  of  posses- 
sion, and  such  an  order  may  be  obtained  ex 
parte*  Withall  v.  Nixon,  54  Law  J.  Rep.  Chanc. 
616  ;  Law  Rep.  28  Ch.  D.  413. 

Infant. 

8. — Day  to  shew  cause] — In  a  foreclosure 
action  by  an  equitable  mortgagee  against  the 
widow  and  infant  heir-at-law  of  the  mortgagor, 
who  had  died  intestate,— Held,  that  the  proper 
form  of  judgment  would  be  to  direct  the  infant 
to  convey  when  he  attained  twenty -one,  and  give 
him  a  day  to  shew  cause  in  the  usual  way  against 
the  judgment.  Mellor  v.  Porter \  53  Law  J.  Rep. 
Chanc.  178 ;  Law  Rep.  25  Ch.  D.  158. 

Price  v.  Carver  (3  Myl.  &  Cr.  265)  and  Back- 
house v.  Hornsey  (1879.  A.  1459,  unreported) 
followed.    Ibid. 

9. — Immediate  foreclosure  judgment  abso- 
lute]— Judgment  for  an  immediate  foreclosure 
absolute  against  an  infant  granted,  the  plain- 
tiffs offering  to  pay  the  defendant's  costs  of  the 
action  as  between  solicitor  and  client,  and  the 
defendant's  counsel  not  asking  for  liberty  to 
redeem,  or  that  an  account  should  be  taken  of 
what  was  due  to  the  plaintiffs,  upon  the  Court 
being  satisfied  by  evidence  that  the  value  of  the 
property  was  not  sufficient  to  pay  the  amount  of 
the  principal  sum  due  on  the  mortgage  together 
'with  interest  and  the  costs  of  the  action,  and 
that  it  would  be  for  the  benefit  of  the  infant  to 
give  judgment  in  that  form.  The  Wolverhampton 
and  Staffordshire  Banking  Company  v.  George, 
Law  Rep.  24  Ch.  D.  707. 

Judgment. 

10.— Equitable  mortgage] — In  judgment  for 
foreclosure  of  an  equitable  mortgage  the  word 
"  foreclose  "  should  not  be  omitted,  but  the  judg- 
ment ought  to  contain  directions  that  upon 
default  the  mortgagor  will  be  foreclosed,  that 
the  hereditaments  will  be  discharged  from  all 
equity  of  redemption,  and  that  a  conveyance 
must  be  executed.  Lees  v.  Fisher  (App.),  Law 
Rep.  22  Ch.  D.  283. 

11. — Form  of  judgment:  interest] — A  mort- 
gagee claimed  payment,  or,  in  default,  sale  or 
foreclosure.  Judgment  was  given  for  immediate 
payment  of  principal  and  interest  proved  to  be 
due,  and,  in  default,  for  foreclosure,  the  account 
being  directed  with  interest  at  the  rate  provided 


by  the  mortgage,  the  plaintiff  bringing  into 
account  what,  if  anything,  should  be  received 
under  the  judgment.  Lee  v.  Dunsford,  54  Law 
J.  Rep.  Chanc.  108. 

12. — Form  of  judgment :  partnership :  mort- 
gage of  share] — When  a  partner  mortgages  his 
share  in  the  partnership  and  the  mortgagee 
brings  an  action  to  realise  his  mortgage,  the 
proper  order  is  to  direct  an  account  of  what  the 
mortgagor's  interest  in  the  partnership  was  at 
the  date  when  the  mortgagee  proceeded  to  take 
possession  under  his  mortgage — that  is,  at  the 
date  of  the  writ ;  but  if  a  dissolution  of  the 
partnership  has  previously  taken  place,  the  date 
of  the  dissolution  is  the  date  at  which  the  ac- 
count iB  to  be  taken.  Whetham  v.  Daveyt  Law 
Rep.  30  Ch.  D.  574. 

13. — Form  of  judgment :  personal  judgment 
against  mortgagor] — Form  of  judgment  in  a 
foreclosure  action  where  a  personal  order  is 
taken  against  the  mortgagor  on  his  covenant  for 
payment  of  principal  and  interest.  Hunter  v. 
Myatt,  54  Law  J.  Rep.  Chanc.  615 ;  Law  Rep. 
28  Ch.  D.  181. 

14. — Procedure  by  summons] — A  plaintiff  in 
a  foreclosure  action,  where  there  is  no  prelimi- 
nary question  to  be  tried,  may  obtain  by  sum- 
mons in  chambers,  under  Rules  of  Supreme 
Court,  1883,  Order  XV.  rules  1  and  2,  an  order 
for  an  account  and  foreclosure — that  is  to  say, 
the  usual  foreclosure  judgment.  Smith  v.  Dairies, 
54  Law  J.  Rep.  Chanc.  278 ;  Law  Rep.  28  Ch, 
D.  650. 

15.—  Quaere,  whether  a  foreclosure  order  can 
be  made  under  Order  XV.  rule  1,  as  in  Smith  v. 
Davies  (see  last  case).  Blake  v.  Harvey  (App.), 
Law  Rep.  29  Ch.  D.  827. 

Joinder  of  foreclosure  action  with  action  for  re- 
covery of  land.    See  Pbactice— Joinder,  2. 

Right  of  defendant  to  insist  upon  plaintiffs  carry- 
ing in  accounts.  See  Practice — Accounts,  1, 4. 

Opening  foreclosure. 

IB.— Receipt  of  rents :  successive  redemptions 
and  foreclosures  :  order  absolute :  application 
for,  wJien  to  be  made] — In  a  foreclosure  action 
by  first  mortgagees  against  the  second  mort- 
gagee and  mortgagor,  the  plaintiffs  received 
rents  after  the  expiration  of  the  time  fixed  for 
redemption  by  the  second  mortgagee,  but  before 
final  judgment  against  him  and  before  the  ex- 
piration of  the  time  allowed  to  the  mortgagor 
for  redemption  : — Held,  that  the  foreclosure  was 
not  opened  as  against  the  second  mortgagee. 
Webster  v.  Patteson,  53  Law  J.  Rep.  Chanc  621 ; 
Law  Rep.  25  Ch.  D.  626. 

A  further  account  had  been  taken  against  the 
mortgagor,  and  certificate  made,  and  a  day  for 
redemption  by  him  fixed,  although  judgment  far 
final  foreclosure  had  not  been  obtained  against 
the  second  mortgagee : — Held,  that  this  course 
was  irregular,  and  that  judgment  for  final  fore- 
closure against  the  second  mortgagee  ought  to 
be  obtained  before  the  account  was  taken  against 
the  mortgagor.    Ibid. 
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Parties. 

•  17. — A  mortgagor  having  conveyed  the  equity 
of  redemption,  together  with  other  property,  to 
a  trustee  in  trust  for  scheduled  creditors,— Held, 
in  a  foreclosure  action,  that  the  trustee  suffi- 
ciently represented  the  creditors.  Doble  v. 
Manley,  54  Law  J.  Rep.  Chano.  636 ;  Law  Rep. 
28  Ch.  D.  664. 

Receiver. 

18. — Appointment] — The  Court  will  appoint 
a  receiver  of  mortgaged  property,  at  the  instance 
of  a  legal  first  mortgagee,  in  a  foreclosure  action, 
notwithstanding  that  the  mortgagee  can  himself 
appoint  a  receiver  under  the  Conveyancing  Act, 
1881,  without  coming  to  the  Court.  Tillett  v. 
Nixon,  53  Law  J.  Rep.  Chanc.  199 ;  Law  Rep. 
25  Ch.  D.  238. 

Redemption,  period  for. 

19. — In  an  action  by  second  mortgagees 
against  subsequent  incumbrancers  and  the  mort- 
gagor's trustee  in  liquidation,  there  being  evi- 
dence that  the  sale  of  the  property  would  leave 
a  very  small  margin  for  the  subsequent  incum- 
brancers, only  one  of  whom  appeared,  one  time 
certain  was  fixed  for  all  the  defendants  to  re- 
deem or  be  foreclosed.  Cripps  v.  Wood,  51  Law 
J.  Rep.  Chanc.  504. 

20. — The  settled  practice  of  the  Court  in  a 
foreclosure  action,  where  there  are  incumbrances 
subsequent  to  that  of  the  plaintiff,  to  grant 
successive  periods  of  redemption  to  the  subse- 
quent incumbrancers  and  the  mortgagor,  will 
only  be  departed  from  where  special  reason  for 
so  doing  is  shewn.  Lewis  v.  The  Aberdare  and 
Plymouth  Company,  53  Law  J.  Rep.  Chanc.  741. 

The  fact  that  there  is  a  contest  as  to  priorities 
between  the  subsequent  incumbrancers  may  be 
a  reason  for  departing  from  the  ordinary  prac- 
tice.   Ibid. 

Where  such  a  contest  was  raised  upon  the 
pleadings,  and  the  nature  of  the  property  and 
other  special  circumstances  were  such  as  to 
render  any  delay  peculiarly  disadvantageous  to 
the  plaintiffs,  the  Court  fixed  one  period  of  nine 
months  for  redemption  by  the  mortgagors  (a 
company  in  liquidation)  and  two  sets  of  incum- 
brancers subsequent  to  the  plaintiffs.    Ibid. 

21. — In  a  foreclosure  action  by  a  first  mort- 
gagee against  the  mortgagor  and  a  second  mort- 
gagee who  had  joined  in  the  plaintiff's  security 
to  postpone  his  previously  prior  right  and  as 
surety  for  the  plaintiff, — Held,  that  only  one 
period  of  six  months  should  be  allowed  for  re- 
demption by  both  defendants.  Bartlett  v.  Rets 
(40  Law  J.  Rep.  Chano.  599)  and  The  General 
Credit  and  Discount  Company  v.  Olegg  (52  Law 
J.  Rep.  Chano.  297)  followed.  Smith  v.  Olding, 
Law  Rep.  25  Ch.  D.  462.  Case  in  which  Fry,  J., 
refused  to  follow  this  practice  in  the  absence  of 
the  mortgagor.  Sweet  v.  Combley,  ibid.  note. 
[But  see  the  more  recent  cases.] 

22. — Where  in  a  foreclosure  action  there  are 
puisne  mortgagees  entitled  to  redeem,  successive 
periods  of  redemption  will  be  given  at  the  re- 


quest of  any  such  mortgagee,  but  not  at  the 
request  of  the  mortgagor.  Piatt  v.  Mendel; 
Gurney  v.  Viscountess  Canterbury,  54  Law  J. 
Rep.  Chanc.  1145  ;  Law  Rep.  27  Ch.  D.  240. 

23.— In  a  foreclosure  action  where  puisne 
mortgagees  do  not  appear,  one  time  only  will 
be  allowed  for  redemption,  notwithstanding  that 
the  plaintiff  has  alleged  by  his  statement  of 
claim  that  such  mortgagees  are  entitled  to  their 
mortgages.  Doble  v.  Manley,  54  Law  J.  Rep. 
Chanc.  636 ;  Law  Rep.  28  Ch.  D.  664. 

Sale. 

24. — Equity  of  redemption,  of] — There  is 
jurisdiction  under  44  &  45  Vict.  c.  41,  8.  25, 
sub-s.  2,  to  direct  a  sale  in  an  action  for  fore- 
closure without  the  plaintiff's  consent,  although 
the  mortgaged  property  in  question  may  be  only 
an  equity  of  redemption,  there  being  prior 
mortgagees  not  parties  to  the  action.  The 
Court,  however,  declined  so  to  direct  a  sale  at 
the  request  of  a  defendant  who  would  not  give 
security.  Cripps  v.  Wood,  51  Law  J.  Rep. 
Chanc.  504. 

25 . — Order  for,  after  decree  for  foreclosure] — 
Held  (reversing  the  decision  of  Kay,  J.),  that 
the  Court  has  power,  under  the  Conveyancing 
and  Law  of  Property  Act,  1881,  s.  25,  to  make 
an  order  for  sale  of  mortgaged  property  after  a 
decree  for  foreclosure  at  any  time  before  the  fore- 
closure is  made  absolute.  The  Union  Bank  of 
London  v.  Ingram  (App.),  51  Law  J.  Rep.  Chano. 
508  ;  Law  Rep.  20  Ch.  D.  463. 

26.— Sale  of  sufficient  portion] — In  a  fore- 
closure action,  the  plaintiff  desiring  a  sale,  and 
the  defendant  not  appearing,  the  Court  directed 
an  acoount,  and  on  certificate  a  sale  of  so  much 
of  the  property  as  should  be  sufficient  to  satisfy 
what  should  be  found  due.  Wade  v.  Wilson,  52 
Law  J.  Rep.  Chano.  399 ;  Law  Rep.  22  Ch.  D. 
235. 

Title-deeds. 

27. — The  plaintiff  in  a  foreclosure  action  is 
not  entitled  to  the  delivery  up  of  documents 
relating  to  the  equity  of  redemption.  Green  v. 
Foster,  52  Law  J.  Rep.  Chanc.  470 ;  Law  Rep. 
22  Ch.  D.  566. 

Insurance. 

[Statutory  powers  as  to  insurance  of  mortgaged 
property  conferred  on  mortgagees.  44  &  45 
Vict.  c.  41,  ss.  19,  23.] 

Interest. 

1. — Compound  interest :  assent  by  mortgagor : 
mutual  mistake] — In  the  absence  of  express 
agreement  compound  interest  cannot  be  charged 
on  a  mortgage  account.  A  mortgagor,  in  the 
belief  that  he  was  liable  to  pay  compound  in- 
terest on  his  debt,  assented  to  accounts  made 
out  with  half-yearly  rests,  and  charging  interest 
on  such  rests :— Held,  that  such  an  assent  was 
not  binding  in  equity.  Daniell  v.  Sinclair,  50 
Law  J.  Rep.  P.C.  50 ;  Law  Rep.  8  App.  Cas.  181. 
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2.— Merger:  judgment]— A  mortgagor  coven- 
anted to  pay  principal  and  interest  on  a  day 
certain,  and  after  that  day  to  pay  interest  so 
long  as  any  part  of  the  principal  remained  due 
on  the  security : — Held,  that  the  liability  on  the 
covenant  to  pay  future  interest  was  not  de- 
stroyed by  a  judgment  for  the  prinoipal  sum 
and  interest.  Popple  v.  Sylvester,  52  Law  J. 
Bep.  Chanc.  54  ;  Law  Bep.  22  Ch.  D.  98. 

8. — A  mortgage  deed  contained  a  covenant 
for  payment  of  a  principal  sum  and  interest  at 
five  per  cent,  on  a  certain  day ;  and  there  was  a 
further  covenant  by  the  mortgagor  that  if  the 
said  principal  sum  should  remain  unpaid  after 
the  date  fixed  for  payment,  he  would,  so  long  as 
the  same  or  any  part  thereof  should  remain 
unpaid,  pay  interest  thereon  at  five  per  cent. 
The  mortgagee  recovered  judgment  for  prinoipal, 
interest  to  date,  and  costs :—  Held,  reversing  the 
decision  of  Bacon,  C. J.  (52  Law  J.  Bep.  Ghano. 
724),  that  the  covenant  to  pay  the  principal 
sum  was  merged  in  the  judgment,  that  the  true 
construction  of  the  separate  covenant  was  only 
to  pay  interest  so  long  as  any  part  of  the  prin- 
cipal sum  remained  due  under  the  covenant,  and 
that  therefore  the  mortgagee  was,  as  from  the 
date  of  the  judgment,  entitled  to  interest  on  the 
judgment  debt  at  four  per  cent,  only,  and  not  to 
interest  at  five  per  cent,  on  the  prinoipal  sum. 
Ex  parte  Fewings;  in  re  Sneyd  (App.),  53  Law 
J.  Bep.  Chanc.  545 ;  Law  Bep.  25  Ch.  D.  538. 

Popple  v.  Sylvester  (see  last  case)  distin- 
guished.   Ibid. 

Semble,  per  Fry,  L.J. — A  covenant  to  pay 
interest  may  be  so  worded  as  not  to  merge  in  a 
judgment  for  the  principal.    Ibid. 

4. — Notice  to  pay  off]— A.  mortgagee  who  has 
taken  proceedings  to  recover  his  mortgage  money 
is  bound  to  accept  in  satisfaction  of  his  claims 
his  principal  money  and  costs,  with  interest  up 
to  the  time  of  payment,  though  suoh  payment 
is  made  before  the  expiration  of  a  notice  to  pay 
off  subsequently  given  to  him  by  the  mortgagor. 
In  re  Alcock;  Prescott  v.  Phipps  (App.),  Law 
Bep.  23  Ch.  D.  372. 

5.— Penalty:  commission:  higher  rate  of 
interest]—  Bail  way  contractors  applied  to  the 
plaintiffs  for  advances,  which  the  plaintiffs 
agreed  to  make  by  instalments  repayable  six 
months  after  the  date  of  advance,  at  a  rate  of 
interest  varying  with  the  bank  rate,  with  a 
further  provision  that  the  contractors  should 
pay  commission  at  the  rate  of  one  per  cent,  for 
every  month  or  part  of  a  month  that  might  elapse 
between  the  due  date  and  the  date  of  the  repay- 
ment of  such  instalment  upon  the  whole  amount 
of  such  instalment : — Held,  that  the  stipulation 
for  commission  was  an  independent  valid  con- 
tract, and  could  not  be  relieved  against  as  being 
in  the  nature  of  a  penalty  for  non-punctual  pay- 
ment. The  General  Discount  and  Credit  Com- 
pany  v.  Glegg,  52  Law  J.  Bep.  Ghano.  297 ;  Law 
Bep.  22  Gh.  D.  549. 

8. — Penalty :  instalments] — A  provision  in  a 
mortgage  making  the  whole  debt  due  on  failure 
to  pay  one  instalment,  is  not  in  the  nature  of  a 


penalty,  but  may  be  enforced.  WaUingford  v. 
The  Mutual  Society  (ELL.),  50  Law  J.  Bep. 
Q.B.  49. 

Bequest  of  house  and  furniture :  tenant  for  life 
entitled  to  use  of  furniture  without  keeping 
down  interest  on  mortgage  of  house.  See 
Will— Specific  Gift,  16. 

Mortgagee  in  possession,  rights  of.  See  infra, 
Possession,  1,  6. 

Leases. 

[Leasing  powers  conferred  on  mortgagors  and 
mortgagees  in  possession.  44  &  45  Vict.  c.  41, 
s.  18.] 

Limitations,  Statute  of. 

Acquiescence  by  mortgagee :  devastavit  by  ex- 
ecutor.   See  Executor,  5. 

Application  of,  as  between  mortgagor  and  mort- 
gagee.   See  Limitations,  Statute  of,  12-18. 

Garnishee  order  against  mortgagor :  right  to 
surplus  proceeds  of  sale.    See  Attachment,  4. 

Notice. 
See  infra,  Priority,  8-16. 

Possession. 

Mortgagee  in  possession. 

1. — Account  against :  interest] — Where  a  mort- 
gage-deed contains  a  covenant  for  payment 
of  interest,  with  a  proviso  for  reducing  the  rate 
on  punctual  payment,  a  mortgagee  in  pos- 
session is  entitled,  in  taking  the  account,  to  be 
credited  with  the  higher  rate,  notwithstanding 
that  he  has  received  the  rents  punctually,  and 
they  have  equalled  or  exceeded  the  amount  pay- 
able in  respect  of  interest  at  the  higher  rate. 
The  Union  Bank  of  London  v.  Ingram,  50  Law 
J.  Bep.  Ghanc.  74  ;  Law  Bep.  16  Gh.  D.  53. 

Stains  v.  Banks  (9  Jur.  N.S.  1049)  was  re- 
versed on  appeal  (Beg.  Lib.  7  B.  1863,  1761). 
Ibid. 

2. — Account :  surcharge  :  receipts  by  agent] 
— By  the  judgment  in  a  redemption  action  the 
defendants  were  declared  to  be  mortgagees  in 
possession,  and  B.,  who  had  received  the  rents 
and  paid  them  to  the  defendants,  to  be  their 
agent,  and  the  ordinary  accounts  were  directed 
as  against  mortgagees  in  possession,  and  an 
enquiry  whether  any  parts  of  the  mortgaged 
property  had  been  sold.  The  defendants  having 
delivered  an  insufficient  account,  the  plaintiff 
obtained  a  four-day  order  requiring  the  defen- 
dants to  deliver  the  accounts  directed  by  the 
judgment,  including  an  account  on  the  footing 
of  wilful  default.  They  delivered  an  account  of 
their  receipts  of  rents  and  profits,  which  only 
Bhewed  lump  sums  received  by  them  from  B. 
The  plaintiff  took  out  a  summons  for  a  further 
order  requiring  the  defendants  to  Bet  out  not 
only  what  they  had  received  from  B.  but  what 
he  had  received  from  the  tenants.  B.  had  died, 
and  the  defendants  alleged  that  they  would  be 
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unable  to  obtain  the  aooounts,  and  that  the 
plaintiff's  course  was  to  surcharge  them :— Held 
(reversing  the  decision  of  Pearson,  J.),  that  the 
receipts  of  B.  being,  as  between  the  plaintiff  and 
the  defendants,  the  reoeipts  of  the  defendants, 
they  were,  notwithstanding  the  death  of  B., 
bound  to  deliver  one  account  shewing  not  only 
what  sums  B.  had  paid  to  them,  but  also  what 
he  had  received  from  the  tenants,  and  that 
until  this  information  was  given  the  plaintiff 
would  be  unable  to  proceed  with  the  enquiry  as 
to  wilful  default,  which  was  a  matter  of  sur- 
charge. The  four-day  order,  in  so  far  as  it  re- 
quired the  defendants  to  deliver  accounts  on  the 
footing  of  wilful  default,  was  held  improper. 
Noyes  v.  Pollock  (App.),  55  Law  J.  Bep.  Chanc. 
54 ;  Law  Bep.  30  Ch.  D.  336. 

3. — Default  in  payment  on  demand :  reason- 
able time  :  trespass  :  damages]  — A  mortgage- 
deed  provided  that,  in  case  the  mortgagor  should 
make  default  in  payment  on  demand  of  the 
money  advanced,  the  mortgagee  should  be  at 
liberty  to  enter  upon  and  seize  the  mortgaged 
property.  The  mortgagee  demanded  payment 
of  the  wife  of  the  mortgagor  in  his  absence 
through  an  agent,  who,  as  the  money  was  not 
immediately  paid,  seized  the  property :— Held, 
that  the  mortgagor  was  entitled  to  a  reasonable 
time  to  make  payment,  that  there  was  no  de- 
fault to  justify  seizure,  and  that  the  mortgagor 
was  entitled  to  substantial  damages.  Moore  v. 
Shelley,  52  Law  J.  Bep.  P.G.  85;  Law  Bep.  8 
App.  Cas.  285. 

4. — Improvements  :  increase  of  rents] — Where 
a  first  mortgagee  in  possession,  after  decree  for 
redemption,  has  expended  money  on  permanent 
improvements  on  the  mortgaged  property,  he  is 
not  to  be  charged  with  an  increased  occupation 
rent  by  reason  of  the  value  of  the  property 
having  been  increased  by  the  improvements  he 
has  effected,  unless  the  expenditure  in  improve- 
ments is  allowed  to  him.  Bright  v.  Campbell 
(App.),  54  Law  J.  Bep.  Chanc.  1077. 

Decision  of  Bacon,  V.C.,  reversed.    Ibid. 

5. — Improvements :  use  and  occupation] — If  a 
mortgagee  in  possession,  or  a  mortgagee  selling 
under  his  power  of  sale,  has  reasonably  expended 
money  in  permanent  works  on  the  property,  he 
is  entitled,  on  prima  facie  evidence  to  that  effect, 
to  an  enquiry  whether  the  outlay  has  increased 
the  value  of  the  property ;  and  if  it  has  done  so, 
he  is  entitled  to  be  repaid  his  expenditure  so  far 
as  it  haB  increased  such  value.  And  in  such 
case  it  is  immaterial  whether  the  mortgagor  had 
notice  of  the  expenditure.  Notice  to  the  mort- 
gagor is  only  material  when  the  expenditure  is 
unreasonable  for  the  purpose  of  shewing  that 
he  acquiesced  in  it.  Sandon  v.  Hooper  (6  Beav. 
246;  14  Law  J.  Bep.  Chanc.  120)  commented 
on.  A  mortgagee  in  possession  sold  the  property 
under  his  power  of  sale,  a  day  being  fixed  for  the 
completion  of  the  sale  and  for  letting  the  pur- 
chaser into  possession.  At  the  request  of  the 
purchaser  the  mortgagee  let  him  into  possession 
four  months  before  the  appointed  day,  but  did 
not  require  him  to  pay  any  rent ;— Held,  in  an 


action  by  the  mortgagor  for  ascertaining  the 
amount  of  the  balance  due  to  him,  that  the 
mortgagee  could  not  be  charged  with  an  occupa- 
tion rent  for  the  interval  during  which  the  pur- 
chaser had  been  in  possession  before  the  ap- 
pointed day.  Whether  in  such  case  the  mort- 
gagee might  be  charged  with  wilful  default  in  not 
requiring  the  rent  from  the  purchaser,  quaere. 
Shepard  v.  Jones,  Law  Bep.  21  Ch.  D.  469. 

The  decision  of  Kay,  J.,  reversed.    Ibid. 

6. — Receipt  of  rents  :  appropriation  of  rents 
to  interest] — The  receipt  of  rents  by  a  mort- 
gagee in  possession,  even  when  the  rents  are 
more  than  the  interest  on  the  mortgage,  is  not 
by  itself  equivalent  to  a  payment  of  interest  in 
the  absence  of  appropriation.  Cockbum  v.  Ed- 
wards (App.),  51  Law  J.  Bep.  Chanc.  46 ;  Law 
Bep.  18  Ch.  D.  449. 

Dictum  of  Shadwell,  V.C.,  in  Brocklehurst  v. 
Jessop  (7  Sim.  438,  at  p.  442)  overruled.    Ibid. 

Whether  a  mortgagee  in  possession  who  re- 
ceives rents  more  than  sufficient  for  payment  of 
interest  and  expenses,  so  that  his  accounts,  if 
rendered,  would  shew  at  every  time  a  balance  in 
his  hands  applicable  to  reduction  of  the  prin- 
cipal, can  say,  even  in  the  absence  of  actual 
appropriation,  that  interest  is  in  arrear  within 
the  proviso  of  the  power  of  sale,  quaere,  per 
Cotton,  L.J.    Ibid. 

Attornment  clause :  effect  of.    See  supra,  At- 
tornment, 7. 

Mortgagor  in  possession. 

7. — Agreement  by  mortgagor  to  grant  lease: 
notice  by  mortgagees  to  tenant  to  pay  rent 
to  them:  determination  of  tenancy] — A  mort- 
gagor, in  August,  1875,  agreed  to  grant  to 
A.  a  lease,  in  which  all  necessary  parties 
should  concur,  of  the  premises  comprised  in 
the  mortgage  for  twenty-one  years,  and  A. 
shortly  afterwards  took  possession  under  this 
agreement.  On  the  25th  of  March,  1881,  the 
mortgagees*  solicitors  wrote  to  A.  that  they  had, 
on  behalf  of  the  mortgagees,  withdrawn  the 
mortgagor's  authority  to  receive  the  rent,  and 
requesting  A.  to  pay  the  rent  then  due  and  all 
future  rent  to  them.  The  mortgagor,  in  reply 
to  a  letter  from  A.,  stated  that  he  would  be  right 
in  acceding  to  the  notice.  Some  correspondence 
then  took  place  between  the  mortgagees'  soli- 
citors and  A.,  in  which  the  solicitors  stated  that 
the  mortgagees  had  taken  possession  of  the  pro- 
perty, and  were  legally  entitled  to  the  rent,  and 
that,  "  the  mortgagees  having  entered  into  pos- 
session of  the  property,  you  are  liable  to  them 
and  not  to  the  mortgagor."  A.  consulted  his 
solicitors,  and,  acting  on  their  advice,  paid  the 
rent  to  the  mortgagees.  On  the  22nd  of  June, 
1881,  A.  gave  notice  to  the  mortgagees  to  deter- 
mine his  tenancy  on  the  25th  of  December,  1881. 
The  mortgagees  declined  to  accept  this  notice, 
and  in  January,  1882,  commenced  an  action,  in 
which  the  mortgagor  was  joined  as  plaintiff, 
against  A.  to  compel  him  to  take  a  lease  pur- 
suant to  the  agreement : — Held,  that  it  must  be 
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inferred  from  the  correspondence  and  from  the 
circumstances  of  the  care  that  the  mortgagees 
had  asserted  their  independent  paramount  title 
as  mortgagees,  and  had  received  the  rents  from 
the  tenant  in  such  capacity  and  not  as  agents 
for  the  mortgagor,  and  that  they  therefore  could 
not  enforce  the  specific  performance  of  the 
agreement.  Corbett  v.  Plawden  (App.),  54  Law 
J.  Rep.  Chanc.  109. 
Decision  of  Pollock,  B.,  affirmed.    Ibid. 

Lease  by  mortgagor  with  oonsent  of  mortgagee : 
covenant  for  protection  of  equity  of  redemp- 
tion.   See  Power,  25. 

Mortgagee  not  liable  for  injury  done  to  adjoin- 
ing land  by  mortgagor  in  possession.  See 
Statute,  5. 

Power  of  Sale. 

[Statutory  powers  of  sale  &c.  conferred  on  mort- 
gagees.   44  &  45  Vict.  c.  41,  ss.  19,  20,  21.] 

1. — "  Assigns  "  :  notice] — Previously  to  the 
exercise  of  a  power  of  sale  in  a  mortgage-deed 
three  months'  notice  to  the  mortgagor  or  his 
assigns  was  requisite.  A  second  mortgage  was 
executed: — Held,  that  notice  to  the  mortgagor 
alone  was  insufficient.  Hoole  v.  Smith,  50  Law 
J.  Rep.  Ghanc.  576 ;  Law  Rep.  17  Gh.  D.  434. 

2. — Legal  personal  representative  of  mort- 
gagee: vesting  order]— -The  4th  section  of  the 
Vendor  and  Purchaser  Act,  1874,  does  not  enable 
the  legal  personal  representative  of  a  deceased 
mortgagee  of  real  estate  to  convey  upon  a  sale 
under  a  power  in  the  mortgage.  In  re  White's 
Mortgage,  51  Law  J.  Rep.  Ghanc.  856. 

8. — Purchase  by  agent  of  mortgagee] — Where 
a  mortgagee  puts  up  an  estate  for  sale  by  public 
auction  under  his  power  of  sale,  an  agent  of  the 
mortgagee,  who  has  acted  for  the  mortgagee  in 
the  matter  of  the  sale  and  instructed  the  auc- 
tioneer with  reference  thereto,  cannot  purchase 
the  estate  on  his  own  account.  Martinson  v. 
Clowes,  51  Law  J.  Rep.  Ghanc.  594 ;  Law  Rep. 
21  Ch.  D.  857. 

4. — Shares :  transfer  in  blank] — Shares  trans- 
ferable without  seal  were  mortgaged  by  deposit 
of  certificate  and  transfer  in  blank  as  to  the 
transferee: — Held,  that  the  mortgagee  had  no 
power  of  sale.  France  v.  Clark,  52  Law  J.  Rep. 
Ghanc.  362 ;  Law  Rep.  22  Gh.  D.  830. 

5. — Solicitor  and  client:  injunction] — The 
general  rule  that  a  mortgagee  will  not,  at  the 
suit  of  the  mortgagor,  be  restrained  from  exer- 
cising his  power  of  sale,  unless  the  mortgagor 
pays  into  Court  the  amount  which  the  mort- 
gagee swears  to  be  due  to  him  on  his  security, 
does  not  apply  where  the  relation  of  solicitor 
and  client  has  existed  between  the  mortgagee 
and  mortgagor  down  to  the  time  of  or  shortly 
before  the  threatened  sale.  Macleod  v.  Jones 
(App.),  53  Law  J.  Rep.  Chanc.  145 ;  Law  Rep. 
24  Ch.  D.  289. 

In  such  a  case  the  Court  will,  as  a  general 
rule,  restrain  the  sale,  without  payment  into 
Court  (when  the  security  is  ample),  until  the 
usual  accounts  have  been  taken ;  but  if  the  se- 


curity is  hazardous  the  Court  will  have  regard 
to  all  the  ciroumstances  of  the  case,  and  will, 
pending  the  taking  of  the  accounts,  order  such 
a  sum  to  be  paid  into  Court  as  will  in  its  opinion 
make  the  mortgagee  safe.    Ibid. 

6. —  Undervalue  :  mortgagee  not  trustee] — 
Where  a  mortgagee  exercises  the  power  of  sale 
given  to  him  by  his  mortgage  deed  bona  fide  for 
the  purpose  of  realising  his  debt  and  without 
collusion  with  the  purchaser,  the  Court  will  not 
interfere,  even  though  the  sale  be  disadvantage- 
ous, unless  the  price  is  so  low  as  in  itself  to  be 
evidence  of  fraud.  Warner  v.  Jacob,  51  Law  J. 
Rep.  Chanc.  642  ;  Law  Rep.  20  Gh.  D.  220. 

A  mortgagee,  exercising  his  power  of  sale,  is 
not  (except  as  to  the  balance  of  the  purchase- 
money  after  the  sale)  a  trustee  for  the  mort- 
gagor.   Ibid. 

Solicitor:  mortgage  to,  by  client:  absolute  power 
of  sale :  exercise  of,  invalid.  See  Solicitor, 
10. 

Surplus  proceeds :  mortgagee  not  express  trustee 
of,  within  Statute  of  Limitations.  See  Limi- 
tations, Statute  op,  4. 

Priority. 

Forged  deed. 

1. — Holders  of  forged  leases :  estoppel :  equit- 
able mortgagee  of  freehold] — In  1874  T.,  as  lessee 
under  a  fictitious  lease  from  a  fictitious  free- 
holder of  freehold  property  in  Surrey,  mort- 
gaged it  by  sub-demise  to  Eeate.  Shortly  after- 
wards M.,  as  lessee  under  another  fictitious  lease 
from  a  fictitious  freeholder  of  the  same  pro- 
perty, mortgaged  it  by  sub-demise,  whioh  mort- 
gage became  vested  in  Phillips.  In  these  frauds 
T.  and  M.  were  confederates  with  D.,  a  solicitor, 
who  in  1873  had  become  transferee  of  genuine 
mortgages  on  the  freehold,  which  he  sub-mort- 
gaged. The  property  was  sold  by  the  sub-mort- 
gagee in  1875,  under  his  power  of  sale,  to  a 
trustee  for  M.,  and  in  1876  that  trustee  con- 
veyed the  property  to  M.,  who  was  a  trustee  for 
D.  In  1877  M.,  purporting  to  be  beneficially 
entitled,  obtained  an  advance  from  McStephens, 
on  deposit  of  the  genuine  title-deeds.  This 
advance  was  afterwards  confirmed  by  D.  as 
equitable  owner,  and  a  further  advance  was 
obtained  by  D.  The  frauds  being  discovered, 
and  an  action  brought  to  decide  the  question  of 
priorities, — Held,  that  (assuming  that  D.  was 
answerable  for  the  acts  of  T.),  still  this  gave 
Eeate  only  a  personal  equity  against  D.,  and  not 
an  equitable  charge  on  the  land.  Held  also, 
that  the  sub-demise  by  M.  to  Phillips  was  not 
perfected  by  estoppel  on  M.  acquiring  the  legal 
estate  as  trustee.  Held  also,  that  McStephens, 
as  depositee  of  the  genuine  title-deeds,  alone 
had  a  charge  upon  the  land.  No  order  as  to 
costs.  Keate  v.  Phillips,  50  Law  J.  Rep.  Ghanc. 
664 ;  Law  Rep.  18  Ch.  D.  560. 

2. — Personation:  notice:  title-deeds] — After 
the  death  of  a  testator,  his  son,  who  bore  the 
same  name  as  his  father,  and  was  his  heir-at- 
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law  and  also  one  of  the  executors  and  trustees 
under  his  will,  executed  legal  mortgages  of  cer- 
tain freehold  and  leasehold  property  disposed  of 
by  the  will,  and  applied  the  mortgage  money  to 
his  own  purposes.  This  he  did  without  the 
knowledge  of  his  co-trustees  and  executors.  The 
mortgage  deeds  were  registered  in  Middlesex 
some  years  before  the  will.  The  son,  in  exe- 
cuting the  deeds,  purported  to  be,  and  was  be- 
lieved by  the  mortgagees  to  be,  the  absolute 
owner  of  the  mortgaged  property.  In  an  action 
against  the  mortgagees  by  the  co-trustees  and 
executors, — Held  (affirming  the  decision  of  Eay, 
J.,  51  Law  J.  Rep.  Chanc.  149),  that  the  son,  in 
executing  the  deeds,  had  personated  his  father, 
and  that  the  deeds  being  therefore  forgeries,  did 
not,  notwithstanding  the  heirship  and  executor- 
ship of  the  son,  pass  anything  to  the  mortgagees 
beyond  his  beneficial  interest  under  the  will ; 
and  that  the  title-deeds  must  be  delivered  up  by 
the  mortgagees.  In  re  Cooper ;  Cooper  v.  Vesey 
(App.),  51  Law  J.  Rep.  Chanc.  862 ;  Law  Rep. 
20  Ch.  D.  611. 

The  mortgagees  having  been  ordered  by  Kay, 
J.,  to  pay  the  costs  of  the  plaintiffs  and  also  of 
other  beneficiaries  who  had  been  made  parties, 
— Held  (on  appeal),  that  under  Order  XVI. 
rule  7,  the  plaintiffs  sufficiently  represented  the 
beneficiaries,  who  had  therefore  been  improperly 
made  parties;  and  that  the  order  as  to  their 
costs  might  be  appealed  against  and  must  be 
discharged.    Ibid. 

Legal  estate. 

8. — Bankruptcy  of  mortgagor:  purchase  by 
trustee  from  first  mortgagee] — The  purchase  by 
the  mortgagor's  trustee  in  bankruptcy  of  the 
mortgaged  estate  from  the  first  mortgagees, 
selling  under  their  power  of  sale,  does  not  defeat 
the  title  of  a  second  mortgagee  or  alter  his 
priority,  but  such  second  mortgagee  is  entitled 
to  redeem  the  first  mortgage  in  the  hands  of  the 
trustee.  Bell  v.  The  Sunderland  Building 
Society,  53  Law  J.  Rep.  Chanc.  509 ;  Law  Rep. 
24  Ch.  D.  618. 

4. — Ecclesiastical  lease :  purchase  of  rever- 
sion subject  to  mortgage'] — An  ecclesiastical  lease 
was  assigned  to  N.  subject  to  a  mortgage.  The 
mortgage  afterwards  became  vested  in  the  de- 
fendant I.  N.  gave  the  plaintiff  an  equitable 
charge  on  the  house,  to  be  secured  by  a  mort- 
gage "so  soon  as  he  had  completed  the  en- 
franchisement of  the  property  from  the  Eccle- 
siastical Commissioners."  The  plaintiff  had  no 
notice  of  the  prior  mortgage.  Before  the  expira- 
tion of  the  lease,  the  Ecclesiastical  Commis- 
sioners agreed  with  N.  to  sell  the  reversion  to 
him,  but  the  conveyance  was  not  executed  until 
after  the  expiration  of  the  lease.  N.  had  since 
become  bankrupt.  The  plaintiff  having  brought 
an  action  to  enforce  her  security, — Held,  that,  as 
N.  could  only  hold  the  reversion  (as  he  would 
have  held  a  renewed  lease)  subject  to  the  mort- 
gage of  the  lease,  the  plaintiff  could  stand  in 
no  better  position ;  and  that,  consequently,  the 
defendant  L  was  entitled  to  priority.    Leigh  v. 


Burnett,  54  Law  J.  Rep.  Chanc.  757  ;  Law  Rep. 
29  Ch.  D.  231. 

5. — Getting  in:  notice]  —  S.,  a  solicitor,  de- 
posited title-deeds  of  property  of  which  he  was 
mortgagee  for  700Z.,  of  which  amount  500Z.  be- 
longed to  a  client  of  S.,  with  his  bankers  to 
secure  his  overdrawn  account.  S.'s  banking 
account  was  afterwards  put  in  credit,  but  sub- 
sequently again  withdrawn  : — Held,  that  S. 
being  trustee  for  his  client,  the  title  of  the 
client  had  priority,  and  that  the  bank,  with 
notice  of  the  charge,  would  not  better  its  posi- 
tion by  getting  in  the  outstanding  legal  estate. 
Harpham  v.  Shacklock  (App.),  Law  Rep.  19 
Ch.  D.  207. 

6. — Title-deeds  not  delivered] — A  legal  mort- 
gagee is  entitled  to  priority  over  a  subsequent 
equitable  mortgagee  who  takes  the  title-deeds 
of  the  mortgaged  property  without  notice  of  the 
legal  mortgage,  unless  fraud  can  be  established 
against  the  legal  mortgagee,  or  such  gross  care- 
lessness as,  either  alone  or  taken  in  conjunction 
with  other  circumstances,  will  amount  to  fraud. 
Manners  v.  Mew,  54  Law  J.  Rep.  Chanc.  909  ; 
Law  Rep.  29  Ch.  D.  725. 

The  Northern  Counties  of  England  Fire  In- 
surance Company  v.  Whipp  (53  Law  J.  Rep. 
Chanc.  629 ;  Law  Rep.  26  Ch.  D.  482 ;  No.  19 
infra)  followed.    Ibid. 

Inasmuch  as,  since  the  Judicature  Act,  1873, 
every  Court  is  directed  to  administer  both  legal 
and  equitable  relief,  a  decree  for  delivery  of 
title-deeds  can  be  granted  in  an  action  brought 
in  equity  to  establish  a  priority.    Ibid. 

7. — Trustee  Jiaving  legal  estate :  policy  of 
assurance]' — A  trustee  who  takes,  without  notice 
of  a  prior  equitable  incumbrance,  a  mortgage 
from  his  cestui  que  trust  upon  the  property  in 
which  he  holds  the  legal  estate,  is  entitled  to 
the  advantage  given  by  that  legal  estate,  and  by 
virtue  thereof  obtains  priority  for  his  mortgage 
over  the  prior  incumbrance.  Newman  v.  New- 
man, 54  Law  J.  Rep.  Chanc.  598;  Law  Rep. 
28  Ch.  D.  674. 

Dictum  of  James,  V.C.,  in  Phipps  v.  Lovegrove 
(42  Law  J.  Rep.  Chanc.  892 ;  Law  Rep.  16  Eq. 
80)  approved  and  followed.    Ibid. 

The  provisions  of  30  &  31  Vict.  c.  144,  s.  3,  to 
the  effect  that  on  the  assignment  of  a  policy  of 
insurance  a  prescribed  notice  shall  be  given, 
and  the  date  on  which  such  notice  shall  be 
received  shall  regulate  the  priority  of  all  claims 
under  the  assignment,  relate  only  to  the  lia- 
bilities of  the  insurance  office  to  the  assignees, 
and  not  to  the  rights  inter  se  of  persons  claim- 
ing to  be  interested  in  the  policy  moneys.    Ibid. 

Notice. 

8. — Administrator:  mortgage  by,  under  au- 
thority from  next-of-kin:  breach  of  trust] — An 
intestate  being  entitled  to  the  renewal  of  leases 
on  completion  of  repairs,  died  in  1872,  leaving 
his  next-of-kin  one  son  (his  administrator)  and 
three  daughters.  The  daughters  gave  a  written 
authority  to  the  son  to  borrow  money  on  the 
security  of  the  leasehold  houses  for  the  repairs. 
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The  repairs  were  completed,  and  a  lease  granted 
to  the  son  in  1872.  No  money  was  required  to 
be  borrowed  for  the  completion  of  the  repairs, 
but  the  son  deposited  the  lease  and  the  au- 
thority with  S.  to  secure  his  private  debt.  In 
1875  the  son  wound  up  the  administration  ac- 
counts, stating  that  no  use  had  been  made  of  the 
authority.  In  May,  1877,  the  son  executed  a 
legal  mortgage  to  S.  of  his  one-fourth  share  of 
the  leasehold  houseB,  and  in  December,  1877,  a 
mortgage  of  the  daughters'  shares,  purporting  to 
be  made  under  the  authority.  No  notice  was 
given  by  S.  to  the  daughters  of  the  previous 
deposit  of  the  authority  or  of  this  mortgage  : — 
Held,  that  the  mortgage  did  not  affect  the  shares 
of  the  daughters,  and  that  they  were  entitled  to 
a  reassignment.  Jones  v.  Sttihtcasser,  50  Law 
J.  Rep.  Chanc.  625  ;  Law  Rep.  16  Ch.  D.  577. 

9. — Notice  of  second  mortgage  :  liability  of 
first  mortgagee]  —A  mortgagor  gave  a  first  legal 
mortgage  of  leasehold  property  to  the  defen- 
dants, and  a  subsequent  equitable  mortgage  to 
the  plaintiffs,  who  gave  notice  of  their  second 
mortgage  to  the  defendants.  The  mortgagor 
afterwards  sold  the  property  with  the  concur- 
rence of  the  defendants,  and  employed  the  same 
solicitor  as  the  defendants.  The  solicitor  re- 
ceived the  purchase-money,  and,  after  paying  to 
the  defendants  the  amount  due  on  their  mort- 
gage, paid  the  balance  to  the  mortgagor.  In 
this  proceeding  the  plaintiffs'  mortgage  was 
overlooked,  and  the  effect  was  to  destroy  their 
security : — Held,  that  the  defendants  must  be 
treated  as  having  knowledge  of  the  second  mort- 
gage, and  as  they  had  oonourred  with  the  mort- 
gagor in  the  sale,  and  had  allowed  their  agent  to 
pay  over  the  balance  of  the  purchase-money, 
after  their  mortgage  had  been  satisfied,  to  the 
mortgagor,  in  violation  of  the  right  of  the  plain- 
tiffs, they  were  liable  to  make  good  to  the 
plaintiffs  the  amount  due  on  their  second  mort- 
gage to  the  extent  of  the  balance  received  by  the 
mortgagor.  The  West  London  Commercial  Bank 
v.  The  Reliance  Permanent  Building  Society 
(App.),  54  Law  J.  Rep.  Chanc.  1081 ;  Law  Rep. 
29  Ch.  D.  954. 

Decision  of  Bacon,  V.C.  (53  Law  J.  Rep.  Chanc. 
860 ;  Law  Rep.  27  Ch.  D.  187),  affirmed.    Ibid. 

10. — Officer's  commission :  retirement  of 
officer] — Money  paid  to  army  agents  by  the  Army 
Purchase  Commissioners  as  the  value  of  an 
officer's  commission  is  not  payable  to  the  officer 
until  his  retirement  has  been  gazetted;  and, 
therefore,  notices  given  to  the  army  agents  by 
incumbrancers  before  the  publication  of  the 
Gazette  are  inoperative.  An  officer  charged  the 
value  of  his  commission  in  favour  of  three  dif- 
ferent mortgagees  (who  had  no  notice  of  each 
other's  securities).  On  the  29th  of  March,  1879, 
the  Army  Purchase  Commissioners  sent  to  the 
army  agents  a  warrant  to  draw  on  the  Pay- 
master-General for  8002.,  being  the  amount  due 
to  the  officer  "on  his  retirement."  The  army 
agents  received  the  8002.,  and  carried  it  to  the 
credit  of  the  commissioners  on  account  of  the 
officer.    The  officer's  retirement  was  gazetted  on 


the  16th  of  May.  The  first  mortgagee  gave 
notice  of  his  charge  in  1875,  and  on  the  29th  of 
March,  1879.  The  second  mortgagee  gave 
notice  on  the  17th  of  May.  The  third  mort- 
gagee gave  notice  on  the  29th  of  March  and  the 
17th  of  May: — Held,  that  by  virtue  of  their 
notices  the  second  mortgagee  was  entitled  to 
rank  first,  and  the  third  mortgagee  to  rank 
second.  The  costs  of  all  parties  were  ordered  to 
be  paid  out  of  the  fund.  Johnstone  v.  Cox,  50 
Law  J.  Rep.  Chanc.  216 ;  Law  Rep.  16  Ch.  D. 
671. 

11.-  Share  of  proceeds  of  sale  of  real  estate : 
registration :  equitable  execution  subject  to  ex- 
isting incumbrances] — Mortgagees  of  a  share  of 
the  proceeds  of  sale  of  real  estate  in  Middlesex 
devised  upon  trust  for  sale  do  not  acquire  pri- 
ority by  registration,  but  by  notice  given  to  the 
trustees  of  the  will.  Arden  v.  Arden,  54  Law  J. 
Rep.  Chanc.  655 ;  Law  Rep.  29  Ch.  D.  702. 

Malcolm  v.  Charlesworth  (1  Kay,  63)  ap- 
proved and  followed.    Ibid. 

Although,  as  decided  in  Lloyd  v.  Banks 
(37  Law  J.  Rep.  Chanc.  881 ;  Law  Rep.  3  Chanc. 
488),  an  incumbrancer  who  has  given  notice 
does  not  thereby  acquire  priority  over  a  prior 
incumbrance  of  which  the  trustees  have  acci- 
dentally obtained  knowledge,  nevertheless,  the 
converse  proposition  that  incumbrancers  rank, 
not  in  the  order  of  notices  given  by  them,  but  of 
accidental  knowledge  obtained  by  the  trustees,  is 
not  true.    Ibid. 

A  judgment  creditor  who  has  obtained  equit- 
able execution  upon  a  chose  in  action  belonging 
to  hie  debtor  cannot,  by  giving  notice  to  the 
trustees,  obtain  priority  over  prior  incum- 
brancers.   Ibid. 

12. — Solicitor:  constructive  notice  to  client] 
— A.  borrowed  8,0002.  on  mortgage  from  his 
solicitor,  B.  Of  this  money,  8002.  belonged  to 
C,  a  client  of  B.'s,  who  had  handed  it  to  B.  for 
investment.  No  notice  was  ever  given  to  A., 
either  by  B.  or  by  ft,  that  the  8002.  belonged  to 
C.  Afterwards  A.  paid  off  the  8,0002.,  and  B. 
shortly  after  died  insolvent.  On  a  claim  made 
by  C.  for  the  800Z.  against  A., — Held,  that  as  ft, 
by  his  negligence  in  not  giving  notice  of  his 
claim  to  A.,  had  enabled  A.  to  pay  back  the 
whole  of  the  mortgage-money  to  B.,  he  had  no 
equity  to  compel  A.  to  pay  part  of  the  money 
over  again;  and  claim  refused.  In  re  Lord 
Southampton's  Estate ;  Roper's  Claim,  50  Law 
J.  Rep.  Chanc.  155. 

18. — Solicitor:  constructive  notice :  equitable 
mortgage :  tratisfer] — S.  deposited  certain  title- 
deeds  with  J.  B.,  who  was  his  solicitor,  to- 
gether with  a  memorandum  of  deposit  for 
securing  the  sum  of  3,0002.  J.  B.,  who  was  also 
the  solicitor  of  H.  B.,  afterwards  handed  the 
deeds  and  memorandum  of  deposit  to  H.  B., 
together  with  a  further  memorandum  to  the 
effect  that  2,0002.,  part  of  the  3,0002.,  belonged  to 
H.  B.  with  interest  at  five  per  cent.  H.  B.  sub- 
sequently, on  the  request  of  J.  B.,  returned  the 
deeds  (without  the  memorandum)  to  him  on  the 
assurance  that  others  of  equal  value  should  be 
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deposited  with  him,  and  J.  B.  afterwards  de- 
posited other  deeds  with  H.  B.  which  proved 
utterly  valueless.  S.  had  no  notice  of  H.  B.'s 
security.  The  property  comprised  in  the  ori- 
ginal deeds  was  sold  by  the  trustees  of  the  will 
of  S.,  and  the  3,000Z.  mortgage-money  paid  to 
J.  B.  On  a  claim  by  H.  B.  against  the  estate  of 
S.  for  payment  of  the  2,0002.  advanced  by  him, — 
Held,  that  he  had  lost  all  claim  in  consequence 
of  his  neglecting  to  give  notice  to  S.  of  the  trans- 
fer and  of  his  having  given  up  the  documents 
originally  deposited  with  him  by  way  of  security. 
In  re  Lord  Southampton's  Estate;  Allen  v. 
Lord  Southampton ;  Banf other's  Claim,  50  Law 
J.  Bep.  Chanc.  218 ;  Law  Bep.  16  Ch.  D.  178. 

14. -«-  Stop-order :  fund  in  court] — A  mortgagee 
of  a  fund  in  Court  did  not  give  notice  to  the 
trustees.  A  subsequent  mortgagee  gave  notice, 
but  did  not  obtain  a  stop-order.  The  prior 
mortgagee  then  obtained  a  stop-order :  —Held, 
that  he  thereby  obtained  priority.  Pinnock  v. 
Bailey,  52  Law  J.  Bep.  Chanc.  880 ;  Law  Bep. 
23  Ch.  D.  497. 

15. — A  fund  in  Court  had  been  successively 
charged  by  the  person  entitled  in  favour  of 
two  persons.  The  charge  in  favour  of  the 
second  recited  the  charge  in  favour  of  the  first. 
The  second  incumbrancer  obtained  a  stop-order 
on  the  fund:— Held,  that  he  did  not  thereby 
obtain  any  priority  over  the  first  incumbrancer 
who  had  not  obtained  a  stop-order.  In  re  A.  D. 
Holmes  (App.),  55  Law  J.  Bep.  Chanc  33  ;  Law 
Bep.  29  Ch.  D.  786. 

16. — Stop-order :  fund  partly  m  court  partly 
in  hands  of  trustees]— Prior  to  the  year  1872,  in 
a  suit  to  administer  a  testator's  estate,  part  of 
the  trust  funds  had  been  paid  into  Court.  The 
other  part  was  still  in  the  hands  of  the  trustees 
of  the  will.  In  the  year  1872,  A.,  a  residuary 
legatee,  mortgaged  all  his  interest  under  the  will 
to  B.  B.  gave  notice  of  his  mortgage  to  the 
trustees  of  the  will,  but  did  not  obtain  a  stop- 
order.  Afterwards  A.  mortgaged  all  his  interest 
under  the  will  to  C,  who  obtained  a  stop-order : 
— Held,  that  C.  was  entitled  to  priority  over  B. 
as  to  the  part  of  the  trust  funds  then  in  Court. 
The  Mutual  Life  Assurance  Society  v.  Langleyt 
53  Law  J.  Bep.  Chanc.  996 ;  Law  Bep.  26 
Ch.  D.  686. 

Notice:  constructive:  instruments  incorporated 
by  reference :  notice  through  agent.  See  Colo- 
nial Law— Canada,  6. 

Postponement  by  negligence  or  fraud. 

17. — Title-deeds  ;  duty  of  mortgagee  to  en- 
quire]—In  May,  1877,  a  widow,  prior  to  her 
marriage  with  C.,  assigned  some  leasehold  houses 
to  a  trustee,  upon  trust  for  herself  for  life,  and, 
after  her  death,  for  an  infant  son  of  the  first 
marriage  absolutely.  At  this  time  the  title- 
deeds  of  the  property  were  deposited  with  the 
plaintiff  bank  to  secure  the  balance  of  her 
current  account.  The  trustee  made  no  enquiry 
about  the  deeds.  Soon  afterwards  Mr*  and  Mrs. 
C.  gave  notice  to  the  bank  of  their  marriage, 
Digest,  1881-1885. 


and,  at  their  request,  the  balance  then  standing 
to  the  credit  of  Mrs.  C.  was  transferred  to  a  new 
account  opened  in  the  name  of  C.  In  January, 
1878,  Mr.  and  Mrs.  C,  at  the  request  of  the 
bank,  signed  a  memorandum  stating  that  the 
deeds  were  to  be  retained  by  the  bank  as  a  con- 
tinuing security  for  any  overdraft  of  C.'s  current 
account.  In  April,  1878,  Mrs.  C.  died;  C.'s 
current  account  was  then  in  credit,  but  after- 
wards became  overdrawn.  In  1883  the  trustee 
made  some  enquiries  about  the  deeds,  and 
finding  that  they  were  in  the  possession  of  the 
bank,  gave  the  bank  notice  of  the  settlement, 
and  claimed  the  deeds.  An  action  having  been 
brought  by  the  bank  to  enforce  their  equitable 
mortgage, — Held,  that  the  negligence  of  the 
trustee  in  making  no  enquiry  about  the  deeds 
either  at  the  time  of  the  settlement  or  at  the 
death  of  Mrs.  C.  deprived  him,  though  the  owner 
of  the  legal  estate,  of  priority  over  the  bank's 
equitable  charge;  and  that  the  infant  cestui 
que  trust  stood  in  no  better  position.  Lloyd's 
Banking  Company  v.  Jones,  54  Law  J.  Bep. 
Chanc.  931 ;  Law  Bep.  29  Ch.  D.  221. 

When  a  married  woman  mortgages  her  lease- 
hold property,  there  is  no  obligation  on  the 
mortgagee  to  enquire  whether  a  settlement  was 
made  on  her  marriage,  though  it  may  be  more 
prudent  for  him  to  do  so.    Ibid. 

18. — Title-deeds :  neglect  to  obtain] — The  rule 
of  equity,  under  which  a  first  mortgagee  who 
neglects  to  obtain  possession  of  the  title-deeds  is 
postponed*  to  a  subsequent  incumbrancer,  oper- 
ates for  the  benefit  not  only  of  the  second  mort- 
gagee who  has  obtained  possession  of  the  title- 
deeds,  but  of  every  subsequent  mortgagee  who 
is  shewn  to  have  advanced  his  money  innocently, 
and  in  the  belief  that  the  possessor  of  the  deeds 
was  in  fact  the  first  mortgagee.  In  re  Palmer ; 
Clarke  v.  Palmer,  51  Law  J.  Bep.  Chanc.  634 ; 
Law  Bep.  21  Ch.  D.  124. 

Perry-Herrick  v.  Attwood  (25  Beav.  205 ;  2  De 
Gez  &  J.  21 ;  27  Law  J.  Bep.  Chanc.  121)  ex- 
plained and  followed.    Ibid. 

19.— Title-deeds :  possession:  fraud  by  mort- 
gagor :  negligence  of  first  mortgagee] — The  Court 
will  postpone  the  prior  legal  estate  to  a  subse- 
quent equitable  estate  (a)  where  the  owner  of 
the  legal  estate  has  assisted  in  or  oonnived  at 
the  fraud  which  has  led  to  the  creation  of  a 
subsequent  equitable  estate  without  notice  of 
the  prior  legal  estate,  of  which  assistance  or 
connivance  the  omission  to  use  ordinary  care 
in  enquiring  after  or  keeping  title-deeds  may 
be,  and  in  some  cases  has  been  held  to  be, 
sufficient  evidence,  where  such  conduct  cannot 
be  otherwise  explained ;  (b)  where  the  owner  of 
the  legal  estate  has  constituted  the  mortgagor 
his  agent,  with  authority  to  raise  money,  and 
the  estate  thus  created  has  by  the  fraud  or 
misconduct  of  the  agent  been  represented  as 
being  the  first  estate.  The  Northern  Counties 
of  England  Fire  Insurance  Company  v.  Whipp, 
53  Law  J.  Bep.  Chanc.  629;  Law  Bep.  26 
Ch.  D.  482. 

But  the  Court  will  not  postpone  the  prior 
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legal  estate  to  the  subsequent  equitable  estate 
on  the  ground  of  any  mere  carelessness  or  want 
of  prudence  on  the  part  of  the  legal  owner.  Ibid. 

C.,  who  was  the  general  manager  of  a  company, 
executed  a  legal  mortgage  of  certain  freehold 
property  to  the  company  to  secure  a  sum  of 
money  advanced  to  him  by  the  company,  and 
delivered  the  title-deeds  to  them.  The  deeds 
were  kept  in  a  safe,  of  which  0.  had  a  key. 
C.  subsequently  mortgaged  the  same  property  to 
W.,  and  having  abstracted  the  title-deeds  from 
the  safe,  handed  them  over  to  W.,  who  had  no 
knowledge  of  the  plaintiff's  charge: — Held, 
that,  although  there  was  great  carelessness  in 
the  manner  in  which  the  company  kept  their 
securities,  there  was  no  evidence  of  fraud  on 
their  part,  and  that  they  were  entitled  to  priority 
over  W.    Ibid. 

Decision  of  the  Vice-Chancellor  of  the  County 
Palatine  reversed.    Ibid. 

Charging  order  for  costs  on  property  recovered 
or  preserved  :  priority  of,  over  mortgage.  See 
Solicitor,  39. 

Fraud  by  mortgagor  of  certificates  for  shares  in 
bank :  paramount  lien  of  bank.  See  Banker,  4. 

Interest,  right  to :  subsequent  judgment :  mort- 
gage not  merged  in  judgment.  See  Bank- 
ruptcy— Composition,  19. 

Lien  on  shares  of  company.  See  Company — 
Shares,  17-19. 

Negligence:  authority  of  solicitor  to  receive 
mortgage  money:  possession  by  solicitor  of 
transfer  deeds  executed  by  client.  See  Prin- 
cipal and  Agent,  3. 

Registration,  how  affected  by.    See  Annuity,  11. 

Stop-order,  by  obtaining,  as  against  trustee  in 
intervening  liquidation  of  mortgagor.  See 
Bankruptcy — Assets,  2. 

Receiver. 

[Statutory  power  to  mortgagee  to  appoint  re- 
ceiver. 44  &  45  Vict.  c.  41,  s.  19.  Appoint- 
ment, powers,  remuneration,  and  duties  of 
receiver,  s.  24.] 

Appointment  of  receiver  in  foreclosure  action. 
See  supra,  Foreclosure,  18. 

Reconveyance. 

[Form  of.  44  &  45  Vict.  c.  41,  s.  29,  and  sched. 
III.  pt.  III.] 

[Obligation  on  mortgagee  to  transfer  instead  of 
reconveying.  44  &  45  Vict.  c.  41,  s.  15,  and 
45  &  46  Vict.  c.  89,  s.  12.] 

Mortgage  long  since  paid  off]— A  mortgage 
had  been  paid  off  more  than  thirteen  years, 
but  no  reconveyance  executed: — Held,  that  a 
purchaser  could  not  require  the  concurrence  of 
the  mortgagee,  on  the  ground  that  the  mortgagor 
had  become  tenant  at  will  to  the  mortgagee,  and 
that  time  began  to  run  one  year  thereafter.  In 
re  Sands  to  Thompson,  52  Law  J.  Rep.  Chanc. 
406 ;  Law  Rep.  22  Ch.  D.  614. 


Building  society :  statutory  receipt :  effect  of. 
See  Building  Society,  16-19. 

Right  of  mortgagee  to  copy  of  draft  of.  See  Costs 
—Taxation,  8. 

Redemption  Action. 

[Statutory  provision  as  to  sale  in  redemption 
action.    44  &  45  Vict.  o.  41,  s.  25.] 

1. — Parties']  —  A  trustee  sufficiently  repre- 
sents his  cestui  que  trust  for  the  purposes  of 
a  redemption  action.  Jennings  v.  Jordan  and 
Price  (H.L.),  51  Law  J.  Rep.  Chanc.  129 ;  Law 
Rep.  6  App.  Cas.  698. 

Semble,  a  mortgagee  is  not  entitled  to  split 
his  securities  so  as  to  avoid  redemption  as  to 
one  part.    Ibid. 

2. — Sale] — The  power  of  the  Court  to  order  a 
sale  in  a  redemption  action  under  section  25, 
sub-section  2,  of  the  Conveyancing  Act,  1881, 
may  be  exercised  at  any  stage  of  the  action. 
WoolUy  v.  Colman,  51  Law  J.  Rep.  Chanc.  854 ; 
Law  Rep.  21  Ch.  D.  169. 

Accounts :  improvements :  occupation  rent.  See 
supra,  Possession,  4. 

Preliminary  accounts  and  enquiries.  See  Prac- 
tice— Accounts,  4. 

Preliminary  accounts :  form  of  order  for.  See 
Practice — Accounts,  3. 

Sale. 

Jurisdiction  to  order.  See  supra,  Foreclosure, 
24-26 ;  Redemption  Action,  2. 

Power  of.    See  supra,  Power  of  Sale. 

Purchase  money:  surplus:  liability  of  mort- 
gagee having  notice  of  second  mortgage.  See 
supra,  Priority,  9. 

Secondary  Security. 

"Collateral"  security:  incidence  of  mort- 
gage debt]— A  mortgage  of  freeholds  contained 
a  recital  that  the  mortgagees  had  "agreed  to 
advance  out  of  moneys  belonging  to  them  on  a 
joint  account  the  sum  of  4,9002.  on  having  the 
repayment  of  the  same  with  interest  secured  as 
thereinafter  mentioned,  and  by  a  collateral  secu- 
rity or  indenture  intended  to  bear  even  date  with 
these  presents,  whereby  it  is  intended  that  the 
mortgagor  shall  demise  certain  leasehold  here- 
ditaments to  the  mortgagees,  and  covenant  with 
them  for  payment  and  other  purposes  as  therein 
mentioned,"  but  was  in  other  respects  in  com- 
mon form.  The  mortgage  of  the  leaseholds, 
after  reciting  the  mortgage  of  even  date  of  the 
freeholds,  and  that  "upon  the  treaty  for  the 
said  advance  it  was  agreed  that  the  principal 
and  interest  should  be  further  secured  by  these 
presents,"  was  expressed  to  be  "  in  considera- 
tion of  the  said  sum  of  4,9002.  to  the  mortgagor 
advanced  by  the  mortgagees  out  of  moneys  be- 
longing to  them  on  a  joint  account,  and  which 
sum  is  so  secured  by  indenture  of  even  date 
herewith  as  aforesaid,"  but  was  in  other  respects 
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in  common  form.  The  mortgagor  died  intes- 
tate:— Held,  that,  as  between  his  heir-at-law 
and  next-of-kin,  the  mortgage  debt  of  4,9002. 
most  be  borne  rateably  by  the  freehold  and 
leasehold  properties  according  to  their  values. 
Athill  v.  Athill  (App.),  50  Law  J.  Rep.  Chanc. 
123 ;  Law  Rep.  16  Ch.  D.  211. 

Ship. 

Mortgage  of.    See  Ship — Mortgage. 

Statutory  Mortgage. 

[Form  and  effect  of.     44   &  45  Vict.  o.   41, 

ss.  26,  28.] 

Sub-mortgage. 

Investment  by  trustees  having  power  to  lend  on 
mortgage.    See  Trust— Breach,  9. 

Tacking. 

A  mortgagee  cannot  tack  to  his  debt  another 
mortgage  debt,  the  property  mortgaged  to  secure 
which  has  ceased  to  exist.  Banner  v.  Berridge, 
50  Law  J.  Rep.  Chanc.  630 ;  Law  Rep.  18  Ch.  D. 
254. 

The  contract  of  mortgage  of  a  ship  provided 
that  interest  should  be  paid  half-yearly  in  ad- 
vance. The  mortgagee  sold  the  ship  shortly 
before  a  half-yearly  day  for  payment  of  interest, 
and  received  the  balance  of  purchase-money 
(covering  his  principal  debt)  three  days  after 
that  half-yearly  day : — Held,  that  he  was  only 
entitled  to  interest  in  respect  of  the  three  days 
for  that  half-year.    Ibid. 

Timber. 

[Mortgagee  in  possession  empowered  to  cut 
timber.    44  &  45  Vict.  o.  41,  s.  19.] 

Title-deeds. 

[Power  conferred  on  mortgagor  to  inspect  title- 
deeds.    44  &  45  Vict.  o.  41,  s.  16.] 

Decree  for  delivery  of.    See  supra,  Priority,  6. 

Gift  of,  by  equitable  mortgagee.  See  supra, 
Equitable  Mortgage,  2. 

Transfer. 

[Obligation  on  mortgagee  to  transfer  instead  of 
reoonveying.  44  <ft  45  Vict.  c.  41,  s.  15; 
and  45  &  46  Vict.  c.  39,  s.  12.] 

[Statutory  mortgage,  of.  44  &  45  Vict.  c.  41, 
ss.  27,  28.] 

1. — "Entitled  to  redeem"  :  conveyancing  act, 
1881] — The  generality  of  the  terms  "  mortgagor 
entitled  to  redeem,"  in  the  15th  section  of  the 
Conveyancing  Act  of  1881,  must  be  qualified  by 
the  subsequent  terms  in  the  section  "  instead  of 
reconveying,  and  on  the  terms  on  which  he 
would  be  bound  to  reconvey,"  and  therefore  a 
mortgagor  cannot  avail  himself  of  this  section 
unless  before  the  Act  he  could  have  required  a 
reconveyance.  Teevan  v.  Smith  (App.),  61  Law 
J.  Rep.  Chanc.  621 ;  Law  Rep.  20  Ch.  D.  724. 


Where  there  are  successive  incumbrances  on 
an  estate,  the  original  mortgagor,  on  paying  off 
the  first  mortgagee  who  has  notice  of  a  puisne 
incumbrance,  cannot  require  him,  by  force  of 
this  section,  to  "  assign  the  mortgage  debt  and 
convey  the  mortgaged  property"  to  his  (the 
mortgagor's)  nominee.    Ibid. 

Where  there  are  successive  mortgagees,  every 
person  behind  the  first  mortgagee  is  a  person 
entitled  to  redeem,  but  the  one  first  entitled  to 
redeem  is  the  one  who  has  the  prior  incum- 
brance.   Ibid. 

[But  see  now  45  &  46  yiot.  c.  39,  s.  12.] 

2.—  Right  of  mortgagor  to  call  for  assignment 
to  any  third  person :  "  on  the  terms  "] — A  tenant 
for  life  of  mortgaged  premises  who  has  failed  to 
keep  down  the  interest,  and  who  has  obtained 
the  usual  order  permitting  him  to  redeem  the 
mortgage,  is  not  of  right  entitled  under  section 
15  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  to  require  the  mortgagee  to  transfer 
the  mortgage  debt  and  premises  to  a  third 
person.  Alder  son  v.  Elgey,  Law  Rep.  26  Ch.  D. 
567. 

Validity. 

Benefice :  charge :  Union  of  Benefices  Act,  1860 : 
compensation  to  retiring  incumbent.  See 
Church  and  Clbbgy,  2. 

MORTMAIN. 
See  Chabity,  16-25. 

MOTION. 
See  Practice — Motion. 

MUNICIPAL   CORPORATION. 
Election. 

Nomination, 

Petition. 

Returning  officer. 

Voting  paper. 
Franchise. 
Mayor. 
Officer. 
Powers. 
Property. 


[Municipal  Corporation*  Act,  1882.  Consolida- 
tion and  amendment  of  Acts  relating  to  muni- 
cipal corporations  in  England  and  Wales. 
Accounts  and  audits,  ss.  25-28.  Aldermen, 
s.  15 ;  election  of,  s.  60.  Auditors  and  asses- 
sors, election  of,  s.  62.  Borough  bridges, 
maintenance  of,  s.  119.  Borough  Civil  Court, 
ss.  175-185.  Borough,  constitution  and  go- 
vernment of,  ss.  8-43.  Borough  fund,  ss.  139- 
143.  Borough  Justices,  ss.  155-160.  Borough 
rate,  ss.  144-149.  Boundaries,  ss.  228,  229. 
Burgess,  qualification  of,  s.  9.  By-laws,  ss.  23, 
24.  Candidates,  nomination  of,  s.  55.  Charit- 
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able  trusts,  administration  of,  s.  138.  Charters, 
grant  of,  as.  210-218.  Clerk  of  the  peace,  s.  164. 
Committee,  s.  22.     Constables,  ss.  190-195. 
Coroners,  ss.  171-174.    Corporate  name,  s.  8. 
Corporate  property  and  liabilities,  ss.  105-124. 
Corrupt   practices    at    elections,    ss.  77-86. 
Council,    constitution    of,    8.    10.      Council, 
officers  of,  ss.  17-21.    Councillor,  qualification 
of,  s.  11*    Councillors,  election  of,  ss.  50-59. 
County  Justices,  s.  154.    County  rate,  ss.  150- 
158.  Election  petitions,  ss.  87-104.  Elections, 
preparations  for  and  procedure  at,  ss.  44-76. 
Fees,  s.  234.    Freemen,  ss.  201-209.    Inspec- 
tion and  copies  of  documents,  s.  233.    Juries 
in  boroughs,  s.  186.    Land,  power  to  acquire, 
ss*  105-110.    Legal  proceedings,  ss.  219-227. 
Lists    of   burgesses,  ss.  44-49.     Loans   for 
munioipal  buildings,  s.  120;   repayment  of 
loans,    ss.    112,    113.     Mayor,    qualification 
powers  Ac.  of,  ss.  15,  16 ;  election  of,  s.  61. 
Meetings  of  council,  s.  22.    Misappropriation 
of   corporate  property,  penalty  for,  s.   117. 
Notices  of  elections,  ss.  54,  65.    Notices  on 
town  hall,  s.  232.    Oaths  and  declarations, 
administration  of,  s.  239.    Overseers,  s.  238. 
Police,  ss.  190-196.    Poll,  mode  of  conducting, 
s.  58.    Polling  districts,  at  elections,  s.  64. 
Purohase  or  compensation  money,  ss.  114-116. 
Quarter  Sessions,  ss.  162-169.    Recorder,  ss. 
163-168.    Returning  officer  at  elections,  ss. 
53,  244.    Revising  assessors,  s.  29.    Seals  and 
signatures,  forgery  of,  b.  235.    Sheriff,  a.  170. 
Special  constables,  s.  196.    Stipendiary  magis- 
trates, s.  161.    Time,  computation  of,  s.  230. 
Town  clerk,  s.  17.     Trading,  freedom  of,  b. 
247.    Trusts,  administration  of,  ss.  133-135. 
Ward  rolls,  s.  45.    Wards,  division  into,  s.  30. 
Watch  committee,  8.  190.     Watch  rate,  88. 
197-200.    Women,  right  of ,  to  vote  at  elec- 
tions, s.  63.    Working  men's  dwellings,  sites 
for,  s.  111.    45  &  46  Vict.  c.  50.] 

[Municipal  Corporations  Act,  1883.  Provision 
respecting  certain  municipal  corporations  and 
other  local  authorities  not  subject  to  the 
Municipal  Corporations  Act,  1882.  46  &  47 
Vict.  c.  18.] 

[Borough  Constables  Act,  1883.  Explanation  of 
section  195  of  the  Municipal  Corporations 
Act,  1882.    46  A  47  Vict.  c.  44.] 

[Elections  (Hours  of  Poll)  Act,  1884.  Extension 
of  the  hours  of  polling  at  munioipal  elections 
in  certain  boroughs.  47  &  48  Vict.  c.  34  and 
48  &  49  Vict.  c.  10.] 

[Municipal  Elections  (Corrupt  and  Illegal  Prac- 
tices) Act,  1884.  Provisions  for  the  better 
prevention  of  corrupt  and  illegal  practices  at 
municipal  and  other  elections.  47  &  48  Vict, 
c.  70.] 

[Municipal  Voters'  Relief  Act,  1885.  Municipal 
voters  relieved  from  being  disqualified  in  con- 
sequence of  letting  their  dwelling-houses  for 
short  periods.    48  &  49  Vict.  c.  9.] 

[Honorary  Freedom  of  Boroughs  Act,  1885. 
Power  to  municipal  corporations  to  admit 


persons  of  distinction  to  honorary  freedom  of 
boroughs.    48  A  49  Vict.  c.  29.] 

[Provision  as  to  school  boards  affected  by  in- 
corporation of  municipal  borough.  48  A  49 
Vict.  c.  38,  s.  1.] 

[Medical  Relief  Disqualification  Removal  Act, 
1885.  Voters  at  municipal  elections  not  to 
be  deprived  of  right  to  vote  in  consequence  of 
having  received  medical  relief  at  the  expense 
of  any  poor  rate.    48  &  49  Vict.  o.  46.] 

Borough  Fund. 
See  No.  17  infra. 

Burgess. 

Qualification.    See  No.  12  infra. 

Costs  and  Expenses. 
See  No.  17  infra. 

Election. 

Nomination, 

1. — Signature  of  assenting  burgess]  —A  nomi- 
nation paper  at  an  election  of  town  councillors  was 
subscribed  with  the  full  and  correct  name  of 
"  Charles  Arthur  Burman  "  as  an  assenting  bur- 
gess, but  his  name  was  erroneously  entered 
upon  the  burgess  roll  as  "  Charles  Burman " 
only : — Held,  that  the  defect  was  not  such  as 
was  remedied  by  45  <ft  46  Vict.  c.  50,  s.  241, 
enacting  that  "no  misnomer  or  inaccurate 
description  of  any  pereon  ....  named  in  any 
roll  ....  required  by  this  Act  shall  hinder  the 
full  operation  of  this  Act  with  respect  to  that 
person,  .  .  .  provided  the  description  of  that 
person  ....  be  such  as  to  be  commonly  under- 
stood." The  words  "  commonly  understood  "  in 
this  proviso  mean  "commonly  understood  by 
any  person  comparing  the  nomination  paper 
and  the  burgess  roll."  Moorhouse  v.  Linney ; 
Thorpe  v.  Linney,  Law  Rep.  15  Q.B.  D.  273. 

2. — Subscription:  burgess  subscribing  more 
nomination  papers  than  there  are  vacancies]  — 
At  an  election  of  town  councillors,  a  burgess, 
after  he  had  subscribed  as  many  nomination 
papers  as  there  were  vacancies,  and  the  same 
(otherwise  duly  subscribed)  had  been  delivered 
to  the  town  clerk,  subscribed  another  nomination 
paper.  Upon  objection  to  all  those  nomination 
papers  upon  the  ground  that  his  subscriptions 
thereto  were  void  under  the  Municipal  Elections 
Act,  1875,  s.  1,  sub-B.  2  (which  enacts  that  a 
burgess  may  subscribe  as  many  nomination 
papers  as  there  are  vacancies,  but  no  more),  the 
mayor  allowed  the  objection  against  all : — Held, 
upon  petition  questioning  the  return  of  can- 
didates returned  as  the  only  candidates  duly 
nominated,  that  only  the  last  of  the  nomination 
papers  considered  invalid  was  invalid.  Burgoyne 
v.  Collins,  51  Law  J.  Rep.  QJB.  335  ;  Law  Rep. 
8  Q.B.  D.  450. 

8. — Subscription  :    proposer   and   seconder  : 
assenting  burgesses,  wJien  to  sign] — It  is  required 
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by  the  Municipal  Elections  Act*,  1875,  that  every 
candidate  at  a  municipal  election  shall  be  nomi- 
nated in  writing,  and  that  the  writing  shall  be 
subscribed  by  two  enrolled  burgesses  as  proposer 
and  seconder,  and  by  eight  others  as  assenting 
to  the  nomination.  At  a  ward  election  a  candi- 
date was  nominated  by  a  proposer  and  seconder, 
who  signed  the  paper,  as  did  also  eight  others,  as 
assenting  to  the  nomination.  After  delivery  to 
the  town  clerk,  another  duly  enrolled  burgess 
substituted  his  name  for  that  of  the  proposer  on 
the  paper,  thinking  that  the  latter  was  not 
qualified,  but  without  consulting  him  or  the 
assenting  burgesses: — Held,  that  the  nomina- 
tion was  invalid.  Harmon  v.  Park,  50  Law  J. 
Rep.  Q.B.  776 ;  Law  Rep.  7  Q.B.  D.  369. 

4. — Subscription:  situation  of  the  property 
in  respect  of  which  burgess  is  enrolled] — The 
provision  of  section  1,  sub-section  2,  of  the 
Municipal  Elections  Act,  1875  (which  was  re- 
pealed by  45  &  46  Vict.  o.  50),  that  "  the  nomi- 
nation paper  ....  shall  be  in  the  form  No.  2 
set  forth  in  the  schedule  to  the  Act,  or  to  the 
like  effeot,"  is  mandatory  and  not  directory  ;  but 
a  nomination  paper  signed  by  an  enrolled  bur- 
gess, which  contains  such  a  description  of  the 
property  occupied  by  him  at  the  time  of  sub- 
scribing such  nomination  paper  as  will  enable  a 
person  to  refer  to  the  burgess  roll  to  see  whether 
the  candidate  is  nominated  by  duly  enrolled 
burgesses,  is  a  sufficient  compliance  with  the 
words  of  the  section  "  to  the  like  effect,"  even 
though  the  qualification  of  the  burgess  is  in 
respect  of  a  successive  occupation.  Henry  v. 
Armitage  (App.),  53  Law  J.  Rep.  Q.B.  111 ;  Law 
Rep.  12  Q.B.  D.  257. 

Judgment  of  the  Queen's  Bench  Division  (52 
Law  J.  Rep.  QJB.  165)  reversed.    Ibid. 

The  provisions  of  sub-section  2,  that  "  the 
nomination  paper  shall  state  the  surname  and 
other  names  of  the  persons  nominated,"  are 
satisfied  if  such  paper  contains  an  abbreviation 
of  a  Christian  name  which  is  universally  under- 
stood as  meaning  that  name  and  none  other ;  so 
that  a  nomination  paper  which  contains  the 
abbreviation  "  Wm."  as  meaning  "William," 
is  a  sufficient  statement  of  the  Christian  name 
of  the  person  nominated  within  the  meaning  of 
the  sub-section.    Ibid. 

Petition. 

5. — Appeal :  interlocutory  order]— An  appeal 
lies  from  an  order  of  a  Divisional  Court  on  an 
interlocutory  question  with  regard  to  a  municipal 
election  petition.  Harmon  v.  Park  (App.),  50 
Law  J.  Rep.  Q.B.  227  ;  Law  Rep.  6  QJB.  D.  323. 

6. — Expenses  of  court  for  trial  of  municipal 
election  petition :  court  of  record :  retrospective 
rate]— In  March,  1875,  a  petition  against  the 
return  of  certain  town  councillors  was  tried 
before  a  barrister,  pursuant  to  the  provisions  of 
35  <ft  36  Vict.  c.  60,  when  he  directed  by  order 
that  the  expenses  of  the  petition  and  proceedings 
in  Court  should  be  borne  by  the  respondents; 
but  he  made  no  order  with  respect  to  the  ex- 
penses of  the  Court,  although  it  was  alleged  that 


he  expressed  his  intention  in  his  judgment  of 
ordering  one  of  the  respondents  to  pay  them. 
The  Treasury  paid  these  expenses,  and  issued  a 
certificate  requiring  the  borough  to  repay  the 
amount.  A  rate  was  accordingly  made  in 
August,  1875 ;  but  the  Treasury  withdrew  that 
certificate,  and  the  rate  was  abandoned.  ~  In 
December,  1875,  the  Treasury  issued  another 
certificate,  requiring  the  borough  to  repay  the 
amount  paid  for  the  expenses  of  the  Court ;  and 
as  the  amount  was  not  paid,  a  mandamus  was 
applied  for,  and,  after  a  return  and  trial,  a 
Special  Case  was  stated :— Held  (affirming  the 
judgment  of  the  Queen's  Bench  Division,  51 
Law  J.  Rep.  Q.B.  209 ;  Law  Rep.  8  Q.B.  D.  339), 
that  the  Court  of  a  barrister  appointed  to  try  a 
municipal  election  petition  is  made,  by  35  &  36 
Vict.  o.  60,  s.  14,  sub-s.  5,  a  Court  of  record,  and 
that  its  judgment  can  only  be  proved  by  the 
record ;  that  the  issuing  the  certificate  by  the 
Commissioners  of  the  Treasury  was  a  ministerial 
and  not  a  judioial  act,  so  that  it  was  competent 
for  them  to  cancel  the  first  and  to  issue  the  second 
certificate ;  that  section  22  of  35  &  36  Vict,  c 
60  gives  power  to  a  borough  to  raise  in  such 
circumstances  a  retrospective  rate;  that  there 
had  been  no  undue  delay  on  the  part  of  the 
commissioners,  and  that  they  were  entitled  to  a 
peremptory  mandamus.  Reg.  v.  The  Mayor  and 
Treasurer  of  Maidenhead  (App.),  51  Law  J.  Rep. 
QJB.  444 ;  Law  Rep.  9  Q.B.  D.  494. 

7- — Particulars  :  time]  —In  election  petitions, 
in  the  absenoe  of  exceptional  circumstances, 
seven  clear  days  before  the  trial  is  sufficient 
time  for  the  delivery  of  particulars  by  the  pe- 
titioners of  alleged  corrupt  practices.  Lenham  v. 
Barber;  in  re  The  Hereford  Municipal  Election 
Petition,  52  Law  J.  Rep.  QJB.  312;  Law  Rep.  10 
Q.B.  D.  293. 

8. — Particulars:  amendment:  time] — In  a 
municipal  election  petition,  in  the  absence  of 
exceptional  circumstances,  particulars  of  the  acts 
of  bribery  should  not  be  ordered  to  be  delivered 
more  than  seven  days  before  the  trial.  Clark  v. 
Wallond,  52  Law  J.  Rep.  Q.B.  321. 

By  the  Municipal  Corporations  Act,  1882,  s. 
88,  sub-s.  4,  a  municipal  election  petition  "  shall 
be  presented  within  twenty-one  days  after  the 
day  on  which  the  election  was  held."  By  s. 
100,  sub-s.  4,  "  The  High  Court  shall,  subject  to 
this  Act,  have  the  same  powers,  jurisdiction,  and 
authority  with  respect  to  a  municipal  election 
petition  and  the  proceedings  thereon  as  if  the 
petition  were  an  ordinary  action  within  its  juris- 
diction " : — Held,  that  there  was  no  power  to 
amend  a  municipal  election  petition  after  the 
expiration  of  twenty-one  days  from  the  election 
by  adding  a  charge  of  treating.    Ibid. 

Maude  v.  Lowley  (43  Law  J.  Rep.  C.P.  103 ; 
Law  Rep.  9  C.P.  165)  followed.    Ibid. 

9. — Petition  against  return  of  some  of  those 
elected :  practice  :  right  of  appeal] — Under  rule 
14  of  schedule  III.  part  II.  of  the  Municipal  Cor- 
porations Act,  1882  (45  &  46  Vict.  o.  50),  the 
decision  of  a  mayor  in  allowing  objections  to 
the  nominations  of  some  of  the  candidates  at  a 
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municipal  election  iB  subject  to  &n  appeal  either 
by  a  petition  questioning  the  whole  election,  or 
by  one  or  more  petitions  questioning  the  return 
of  any  one  or  more  of  the  candidates  who  were 
elected.  If  the  latter  course  is  adopted,  the 
Court  can  declare  the  return  of  the  particular 
respondent  or  respondents  to  be  void  without 
invalidating  the  election  of  the  persons  elected 
against  whom  no  petition  has  been  presented. 
Line  v.  Warren,  Checklcy,  and  Bromwich  (App.), 
54  Law  J.  Rep.  Q.B.  391 ;  Law  Rep.  14  Q.B.  D. 
548. 

The  decision  of  the  Queen's  Bench  Division 
(54  Law  J.  Rep.  Q.B.  146  ;  Law  Rep.  14  Q3.  D. 
73)  affirmed.    Ibid. 

An  appeal  lies  by  leave  of  the  High  Court 
from  a  decision  of  that  Court  upon  a  municipal 
election  petition.    Ibid. 

Returning  officer. 

10. — By  the  Corrupt  Practices  (Municipal 
Elections)  Act,  1872  (35  &  36  Vict.  c.  60),  s.  2, 
"  Returning  officer  means  a  person  under  what- 
ever designation  presiding  at  an  election."  By 
section  13,  sub-section  6,  "Where  a  petition 
complains  of  the  oonduct  of  a  returning  officer 
he  shall  be  deemed  to  be  a  respondent."  The 
mayor  of  a  borough,  divided  into  wards,  de- 
cided, under  38  &  39  Vict.  o.  40,  s.  1,  sub-8.  3, 
that  one  of  two  candidates  for  the  office  of  town 
councillor  for  one  of  the  wards  was  disqualified, 
and  the  other  was  declared  to  be  elected.  The 
defeated  candidate  petitioned,  making  the  mayor 
a  respondent.  On  application  to  strike  out  the 
mayor's  name, — Held  (by  Lord  Selborne,  L.C., 
and  Brett,  L.J.),  that  the  mayor  was  not  return- 
ing officer  (Baggallay,  L.J.,  doubting).  Held 
(by  the  whole  Court),  that,  if  the  mayor  were 
returning  officer,  the  petition  questioning  his 
decision  did  not  complain  of  his  oonduct  within 
section  13, ,  sub-section  6,  and  therefore  he  was 
wrongly  made  respondent.  Harmon  v.  Park 
(App.),  50  Law  J.  Rep.  QJB.  227;  Law  Rep. 
6  Q.B.  D.  323. 

Decision  of  the  Common  Pleas  Division  (50 
Law  J.  Rep.  Q.B.  185)  reversed.    Ibid. 

Voting  paper. 

11. — Signature'] — At  an  election  of  aldermen 
under  the  Municipal  Corporations  Act,  1882, 
section  60,  certain  voting  papers  were  signed  in 
a  name  other  than  that  written  at  the  top  after 
the  words  "  I,  the  undersigned."  Upon  petition, 
it  was  objected  that  those  papers  were  therefore 
void.  Evidence  was  tendered  shewing  that  they 
were  signed  and  personally  delivered  to  the 
chairman,  with  the  intention  of  thereby  voting 
for  the  candidates  named  thereon,  by  the  persons 
in  whose  names  they  were  signed:— Held,  that 
such  evidence  was  admissible,  and  that  the 
voting  papers  were  proper  to  be  counted.  Sum- 
mers v.  Moorhouse ;  Wakefield  Municipal  Election 
Petition,  53  Law  J.  Rep.  Q3.  564 ;  Law  Rep.  13 
Q.B.  D.  388. 


Franchise. 

12. — Burgess  qualification  :  occupation  of 
part  of  a  Jiouse] — By  the  operation  of  the  Muni- 
cipal Corporations  Act,  1882,  the  municipal 
franchise  in  respect  to  parts  of  a  house  is  assi- 
milated to  the'  Parliamentary  franchise,  and  the 
sole  and  exclusive  occupation  of  part  of  a  house 
gives  a  municipal  qualification,  although  the 
part  is  not  occupied  for  business  purposes,  as 
required  by  the  Registration  Act,  1878.  Green- 
way  v.  Batchelor ;  Aldridge's  Case,  53  Law  J. 
Rep.  Q.B.  180 ;  Law  Rep.  12  Q.B.  D.  381. 

13. — Objection :  transfer  from  one  division  to 
the  other] — In  the  revision  of  lists  made  out  in 
divisions  under  section  16  of  the  Parliamentary 
and  Municipal  Registration  Act,  1878,  where  ob- 
jection is  made  to  the  Parliamentary  qualifica- 
tion of  a  person  placed  in  division  1 — containing 
both  Parliamentary  and  municipal  voters — and 
that  objection  is  sustained,  and  no  proof  is  pro- 
duced of  a  municipal  qualification,  "  the  result 
of  the  revision,"  under  section  28,  sub-section  15, 
is  that  the  person  in  question  has  no  right  on  the 
list  at  all,  and  the  Barrister  is  not  bound  to  place 
him  in  division  3  containing  persons  having 
the  municipal  qualification  only.  Qreenway  v. 
Batchelor  ;  Jacob's  Case,  53  Law  J.  Rep.  Q.B. 
179 ;  Law  Rep.  12  Q.B.  D.  376. 

Powers  of  revising  barrister.  See  Parliament, 
11-16. 

Liability. 

Negligence  :  water-cart  of  corporation  used  with 
hired  horse  and  driver.  See  Master  and  Ser- 
vant, 12. 

Mayor. 

14. — Power  of  mayor  to  act  as  justice  of  peace 
for  borough] — The  mayor  of  a  borough  under 
the  Municipal  Corporation  Act,  1835  (5  &  6 
Will.  4.  o.  76),  which  had  no  separate  commission 
of  the  peace,  acted  as  a  Justice  of  the  peace  for 
the  borough : — Held,  that  under  section  57  he 
had  power  so  to  act.  Wilson  v.  Strugnell,  50 
Law  J.  Rep.  M.C.  145 ;  Law  Rep.  7  Q.B.  D.  548. 

Officer. 

15. — Resignation :  withdrawal  of  resignation] 
— By  section  36  of  the  Municipal  Corporations 
Act,  1882,  "a  person  elected  to  a  corporate 
office  may  at  any  time,  by  writing  signed  by  him 
and  delivered  to  the  town  clerk,  resign  the  office 
on  payment  of  the  fine  provided  for  non-accept- 
ance thereof,"  and  "  in  any  such  case  the  council 
shall  forthwith  declare  the  office  to  be  vacant." 
A.  wrote  to  the  town  clerk  resigning  his  office 
of  town  councillor,  and  enclosing  the  amount  of 
the  fine  payable  on  resignation.  At  the  next 
meeting  of  the  town  council  the  letter  of  resigna- 
tion was  read,  but,  on  some  members  of  the 
council  desiring  that  A.  should  not  resign,  he 
consented  to  withdraw  his  resignation : — Held, 
that  it  was  not  competent  to  the  council  to  accept 
the  withdrawal  of  A.'s  resignation,  but  that  they 
were  bound  by  section  36  to  declare  the  office 
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vacant.    Reg.  v.  The  Mayor  &c.  of  Wigan,  54 
Law  J.  Rep.  Q3.  338 ;  Law  Rep.  14  Q.B.  D.  908. 
16. — Alderman :    disqualification :   composi- 
tion with  creditors] — The  plaintiff,  the  alder- 
man of  a  borough,  made  a  composition  with  his 
creditors,  but    executed  no  composition  deed ; 
nor  were  any  composition   proceedings   taken 
under  the  Debtors  Act,  1869.     He  had,  how- 
ever, executed  a  bill   of    sale  duly  registered 
to  a  person   not  a  creditor  to  secure  a  sum 
of  money  advanced  by  him  to  meet  the  amount 
of  the  composition.    A  meeting  of  the  corpora- 
tion of    the  borough  having   been  summoned 
by  notice  for  the  purpose  of  declaring  the  office 
held  by  the  plaintiff  void  under  the  Municipal 
Corporation  Act,  1835  (5<ft6  Will.  4.  c.  76),  s.  52, 
and  the  Debtors  Act,  1869,  s.  51,  and  electing  a 
successor,  an  injunction  was  granted  at  the  in- 
stance of  the  plaintiff  restraining  the  corporation 
from  proceeding  under  the  notice,  on  the  ground 
(1)  that  having  regard  to  the  express  words  of 
the  above  sections  the  plaintiff  had  not  become 
disqualified  from  holding  office,  (2)  that  under 
section  25,  sub-section  8,  of  the  Judicature  Act, 
1873,  the  Court  had  jurisdiction  to  grant  the  in- 
junction, and  (3)  that  having  regard  to  section 
34  of  the  same  Act  the  action  which  claimed  the 
injunction  only  had  been  properly  brought  in 
the  Chancery  Division.    The  jurisdiction  of  the 
Chancery  Division    to  interfere  by  injunction 
under  the  Judicature  Act,  1873,  section  25,  sub- 
section 8,  considered.    Aslatt  v.  The  Corpora- 
tion of  Southampton,  Law  Rep.  16  Ch.  D.  143. 

Justice  of  the  peace :  disqualification :  sum- 
mons issued  by  member  of  corporation.  See 
Justice  of  the  Peace,  2. 

Powers. 

17. — Constable,  costs  of  action  for  malicious 
prosecution  against] — Where  the  chief  constable 
of  a  borough,  by  the  direction  of  borough  magis- 
trates, laid  an  information  against  a  person  for 
conspiracy,  and  an  action  for  malicious  prosecu- 
tion was  brought  by  such  person  against  him 
and  a  verdict  recovered  for  2002., — Held,  that  it 
was  not  competent  to  the  town  council  to  order 
payment  of  the  chief  constable's  costs  out  of 
the  borough  fund  or  rate.  Reg.  v.  The  Mayor 
Ac.  of  Exeter,  Law  Rep.  6  Q.B.  D.  135. 

18. — Council] — Powers  and  property  were 
vested  by  statute  in  the  council  of  a  corporation  : 
— Held,  that  "  council "  meant  the  corporation 
acting  by  the  council.  The  Mayor  of  Hyde  v. 
The  Bank  of  England,  51  Law  J.  Rep.  Chanc. 
747 ;  Law  Rep.  21  Ch.  D.  176. 

Property. 

19. — Action  by  freemen  of  borough :  property 
held  by  corporation^  on  trust  for  benefit  of  free- 
men :  custom  of  borough :  pleading] — The  plain- 
tiffs, on  behalf  of  themselves  and  all  other  the 
freemen  of  a  borough,  brought  an  action  for  the 
purpose  of  establishing  that  certain  properties 
belonging  to  the  corporation  were  held  upon 


trust  for  the  benefit  of  the  freemen  individually; 
and  by  their  statement  of  claim  they  averred  that, 
at  the  time  of  the  passing  of  the  Municipal  Cor- 
porations Act  of  1835,  the  rents,  tolls,  and  profits 
claimed  by  them  were  not,  nor  ever  had  been,  nor 
ought  to  have  been,  held  and  applied  to  public  pur- 
poses, but  then  were,  and  always  had  been,  held 
and  applied  for  the  particular  benefit  of  the  free- 
men. On  demurrer  to  the  statement  of  claim, — 
Held,  that  such  averment  was  sufficient  to  bring 
the  case  within  the  saving  clause  contained  in 
section  2  of  the  Act  of  1835,  and  that  it  was  not 
necessary  for  the  plaintiffs  to  allege  a  title  by 
virtue  of  any  specific  "  statute,  charter,  by-law, 
or  custom,"  or  formally  to  aver  the  existence  of 
any  custom.  Held  also,  that  the  action  was 
rightly  brought  by  the  plaintiffs,  and  need  not 
be  by  information  by  the  Attorney-General. 
Preslney  v.  The  Mayor  and  Corporation  of  Col- 
chester and  the  Attorney-General,  51  Law  J.  Rep. 
Chanc.  805 ;  Law  Rep.  21  Ch.  D.  111. 

The  object  and  effect  of  the  above  section  was 
to  continue  the  existing  mode  of  application  of 
the  property  of  municipal  corporations,  without 
reference  to  any  question  as  to  whether  it  would 
be  legal  or  illegal  if  created  by  private  donation 
or  grant ;  and,  therefore,  any  objection  to  any 
such  mode  of  application,  on  the  ground  of  per- 
petuity, is  obviated  by  the  section.    Ibid. 

The  word  "  custom  "  in  the  section  is  not 
used  in  a  technical  sense,  but  is  merely  equiva- 
lent to  "  usage."    Ibid. 

Land  purchased  by  city  ward  :  power  of  corpora- 
tion to  sell,  without  consent  of  Charity  Com- 
missioners.   See  Chakity,  11, 12. 

Rateable  value  of  buildings  occupied  by  corpora- 
tions for  purposes  defined  by  statute.  See 
Poob  Rates,  18. 

Rates :  payment  out  of  borough  fund.  See 
No.  17  supra. 

MURDER. 

1.— Attempt  to  murder]— By  section  14  of  24 
&  25  Vict,  c  100,  it  is  enacted  (inter  alia)  that 
"  Whosoever  shall  by  drawing  a  trigger  or  in  any 
other  manner  attempt  to  discbarge  any  kind  of 
loaded  arms  at  any  person  with  intent  to  commit 
murder,  shall  be  guilty  of  felony  "  *,  and  by  sec- 
tion 15,  that  "  Whosoever  shall  by  any  means 
other  than  those  specified  in  any  of  the  pre- 
ceding sections  of  this  Act  attempt  to  commit 
murder,  shall  be  guilty  of  felony."  The  prisoner 
drew  from  his  pocket  a  loaded  pistol  with  intent 
to  commit  murder,  but  before  he  had  time  to  do 
anything  further  it  was  snatched  out  of  his 
hand,  and  he  was  at  once  arrested.  It  was  ruled 
at  the  trial  (on  the  authority  of  The  Queen  v. 
St.  George,  9  Car.  &  P.  483)  that  this  did  not 
amount  to  an  attempt  to  murder  within  section 
14 : — Held,  that  the  prisoner  could  not  be  con- 
victed under  section  15,  because  that  section  did 
not  apply  to  attempts  ejusdem  generis  with  those 
within  section  14.  Reg.  v.  Brown  (C.C.R.),  52 
Law  J.  Rep.  M.C.  49  ;  Law  Rep.  10  QJB.  D.  381. 
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The  Queen  v.  St.  George  (9  Car.  A  P.  483)  and 
The  Queen  v.  Lewis  (ibid.  523)  commented  upon. 
Ibid. 

2. — Endeavouring  to  persuade,  or  encouraging 
to  commif— Section  4  of  24  A  25  Viet.  e.  100 
enacts  (inter  alia)  that  "  whosoever  shall  solicit, 
encourage,  persuade,  or  endeavour  to  persuade,  or 
shall  propose  to  any  person  to  murder  any  other 
person,  whether  he  be  a  subject  of  her  Majesty 
or  not,  and  whether  he  be  within  the  Queen's 
dominions  or  not,  shall  be  guilty  of  a  mis- 
demeanour.*' The  defendant  was  indicted  under 
that  section,  and  was  proved  to  have  published 
an  article  written  in  German  in  a  newspaper 
published  in  that  language  in  London,  which 
was  sold  to  the  public  and  also  circulated  among 
subscribers.  The  article  exulted  in  the  recent 
murder  of  the  Emperor  of  Russia,  and  com- 
mended it  as  an  example  to  revolutionists.  The 
jury  were  directed  that  if  they  thought  that  by 
the  publication  of  the  article  the  defendant  did 
intend  to,  and  did,  encourage  or  endeavour  to 
persuade  any  person  to  murder  any  other  person, 
whether  a  subject  of  her  Majesty  or  not,  and 
whether  within  the  Queen's  dominions  or  not, 
and  that  such  encouragement  and  endeavouring 
to  persuade  was  the  natural  and  reasonable  effect 
of  the  article,  they  should  find  him  guilty: — 
Held,  that  such  direction  was  correct.  The 
offence  of  encouraging  or  endeavouring  to  per- 
suade any  person  to  murder  any  other  person 
within  the  meaning  of  24  A  25  Vict.  c.  100,  s.  4, 
may  be  completed  by  the  publication  of  an 
article  in  a  newspaper,  although  not  specifically 
addressed  to  any  one  person.  Reg.  v.  Most 
(C.C.R.),  50  Law  J.  Sep.  M.C.  113 ;  Law  Rep.  7 
Q.B.  D.  244. 

8. — Justifiable  homicide]  —Upon  the  trial  of 
two  prisoners  for  murder  the  jury  returned  a 
special  verdict,  finding,  inter  alia,  as  follows :  that 
the  prisoners,  able-bodied  seamen,  killed  the  de- 
ceased, a  boy  under  eighteen  years  of  age,  whilst 
in  an  open  boat  on  the  high  seas,  some  thousand 
miles  from  land,  after  they  had  been  eight  days 
without  food ;  that  the  boy  when  he  was  killed 
was  lying  at  the  bottom  of  the  boat  quite  help- 
less, and  did  not  assent  to  being  killed ;  that  the 
prisoners  and  another  man  who  was  with  them 
in  the  boat  fed  upon  the  boy  for  four  days ;  that 
at  the  time  of  the  act  there  was  no  sail  in  sight 
nor  any  reasonable  prospect  of  relief ;  and  that 
under  those  circumstances  there  appeared  to  the 
prisoners  every  probability  that  unless  they  then, 
or  very  soon,  fed  upon  the  boy  or  one  of  them- 
selves, they  would  die  of  starvation ;  that  there 
was  no  appreciable  chance  of  saving  life  except 
by  killing  some  one  for  the  others  to  eat ;  that  the 
boy,  being  in  a  much  weaker  condition,  was 
likely  to  have  died  before  them,  but  that  there 
was  no  greater  necessity  to  kill  him  than  to  kill 
any  one  of  the  other  three  men : — Held,  upon 
the  special  verdict,  that  the  prisoners'  act 
amounted  to  the  crime  of  wilful  murder.  Reg. 
v.  Dudley  and  Stephens  (C.CJBL),  54  Law  J.  Rep. 
M.C.  32 ;  Law  Rep.  14  Q.B.  D.  273,  560. 


MUSICAL  COMPOSITION. 
See  Coptkioht,  10,  11. 

MUTUAL  CREDIT. 
See  Bakkbuptct — Mutual  Dealings. 

MUTUAL  BENEFIT  SOCIETY. 

See  Building  Society;  Fbikhdlt  Socebtt. 

Legality  and  registration  of.    See  Company — 
Registration,  6-7. 

MUTUAL  INSURANCE  COMPANY. 

See    Company — Registration,    8 ;    Shares,    8 ; 
Winding-up,  7;  Insurance,  Lets,  2,  3. 

NAME. 

L — Company:  similarity  of  name :  intention 
to  appropriate  business :  fraud]— The  plaintiffs, 
the  "Guardian  Fire  and  Life  Assurance  Com- 
pany,'* were  established  in  1821,  and  carried 
on  the  business  of  fire  and  life  insurance  at  11 
Lombard  Street.  A  company  called  the  "  Guar- 
dian Horse  and  Vehicle  Insurance  Association 
(Limited)  "  was  established  in  1877,  and  carried 
on,  at  No.  31  Lombard  Street,  the  business  of 
insurance  of  horses  and  vehicles  against  acci- 
dent until  the  year  1880,  when  the  company 
transferred  its  business  to  the  defendants,  a  new 
company  incorporated  in  March,  1880,  and  called 
the  "  Guardian  and  General  Insurance  Company 
(Limited)."  This  new  company,  in  addition  to 
insuring  horses  and  vehicles  and  persons  against 
accident,  proposed  to  engage  in  fire  insurance 
business :  —Held,  in  an  action  by  the  plaintiffs 
to  restrain  the  defendants  from  carrying  on  their 
business  so  as  to  deceive,  that  the  plaintiffs'  and 
defendants*  names  were  so  similar  as  to  lead  to 
confusion,  and  that  an  injunction  would  have 
been  granted  to  restrain  the  defendants  from 
carrying  on  business  under  the  name  of  the 
"Guardian  and  General  Insurance  Company 
(Limited)  "  had  they  not  given  an  undertaking 
to  change  their  name  to  the  "  Guardian  Horse, 
Vehicle,  and  General  Insurance  Company  (Li* 
mited)."  Held  also,  that  the  defendants  must 
pay  the  costs  of  the  action.  The  Guardian  Fire 
and  Life  Assurance  Company  v.  The  Guardian 
and  General  Insurance  Company  (Z/tm.),  50  Law 
J.  Rep.  Chanc.  253. 

2.— The  plaintiff  company  having  for  many 
years  carried  on  an  insurance  business  under  its 
name  as  stated  below,  the  defendant  company 
obtained  registration,  and  began  to  issue  pro- 
spectuses and  advertisements  under  the  name 
stated  below.  The  offices  of  both  companies 
were  situated  in  the  city  of  London.  On  motion 
of  the  plaintiff  company,  injunction  granted  to 
restrain  the  defendant  company,  until  the  hear- 
ing or  further  order,  from  using  its  name  as 
stated  below,  or  any  other  name  calculated  to 
cause  the  defendant  company  to  be  mistaken  for 
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the  plaintiff  company.  The  Accident  Insurance 
Company  (Lint.)  v.  The  Accident,  Disease,  and 
General  Insurance  Corporation  (Lim.),  54  Law 
J.  Rep.  Gbanc.  104. 

3.  —  Telegraphic  address :  jurisdiction :  in- 
junction]— The  short  address  "  Street,  London," 
was  used  for  many  years  in  sending  telegrams 
from  abroad  to  Street  &  Co.  of  Cornhill.  A  bank 
adopted  by  arrangement  with  the  Post  Office  the 
phrase  "  Street,  London,"  as  a  cipher  address 
for  telegrams  from  abroad  to  themselves :—  Held, 
that  the  Court  had  no  jurisdiction  to  restrain 
the  bank  from  using  such  cipher  address. 
Street  v.  The  Union  Bank  of  Spain  and  England, 
55  Law  J.  Rep.  Chanc.  81 ;  Law  Rep.  80  Ch.  D. 
156. 

Day  v.  Brovmrigg  (48  Law  J.  Rep.  Chanc.  173  ; 
Law  Rep.  10  Ch.  D.  294)  applied.    Ibid. 

4. — Title  of  newspaper:  right  of  proprietor : 
property  :  misrepresentation :  injunction]  —The 
proprietor  of  an  old-established  paper  called  The 
Mail,  published  three  days  a  week  at  11  a.m.,  at 
the  price  of  2(2.,  in  London,  but  whose  principal 
circulation  was  in  the  provinces  and  abroad,  was 
held  not  entitled,  upon  interlocutory  application, 
to  an  injunction  restraining  the  defendant  from 
using  on  a  daily  morning  paper  which  he  had 
just  started,  and  which  was  published  in  London 
at  3  a.m.f  at  the  price  of  jS.,  the  title  of  The 
'  Morning  Mail,  Walter  v.  Emmott  (App.),  54 
Law  J.  Rep.  Chanc.  1059. 

The  right  of  the  proprietor  of  a  newspaper  to 
prevent  another  person  from  adopting  the  same 
or  similar  name  for  a  similar  publication  is  not 
founded  on  the  right  of  property  in  the  proprie- 
tor, but  rests  upon  the  equitable  doctrine  that 
the  user  of  such  name  is  reasonably  calculated 
to  induce  the  public  to  believe  that  the  new 
paper  is  that  of  the  original  proprietor,  and  to 
pass  off  his  paper  for  that  of  the  original  pro- 
prietor.   Ibid. 

Decision  of  Pearson,  J.,  affirmed.    Ibid. 

Gift  to  person  bearing  particular  name.     See 
Will— Class,  12. 

Leave  to  use  name  of  company.    See  Company — 
Winding-up,  9. 

Trade  name.    See  Trade  Name. 


Re-transfer  of  stock:  petition] — A  petitioner 
whose  petition  for  re-transfer  of  stock  from  the 
National  Debt  Commissioners  has  been  dismissed 
cannot  present  a  second  petition  for  the  same 
object  without  leave.  In  re  May;  ex  parte 
House  (App.),  54  Law  J.  Rep.  Chanc.  338 ;  Law 
Rep.  28  Ch.  D.  516. 

Judgment  of  Pearson,  J.,  affirmed.    Ibid. 

NATIONAL  GALLERY. 

[Trustees  and  Director  of  National  Gallery 
enabled  to  lend  works  of  art  to  other  public 
galleries  in  the  United  Kingdom.  46  &  47 
Vict.  c.  4.] 

NATIONALITY. 

See  Alien. 

NAUTICAL  ASSESSORS. 
See  Admiralty — Trial. 

NAVAL  DISCIPLINE. 

[The  Naval  Discipline  Act,  1866  (29  &  30  Vict, 
c.  109),  amended.    47  <ft  48  Viet.  c.  39.] 

NAVAL  ENLISTMENT. 

[The  Naval  Enlistment  Act,  1853  (16  <ft  17  Vict, 
c.  69),  amended,  Ac.    47  &  48  Viot.  o.  46.] 

NAVAL  PENSIONS. 

[Amendment  of  law  respecting  naval  and  Green- 
wich Hospital  pensions.    47  &  48  Vict.  c.  44.] 

NAVIGABLE  RIVER. 
See  River;  Scotch  Law — River. 

NECESSARIES. 
Infant,  for.    See  Infant,  4. 
Lunatic,  for.    See  Lunatic,  14. 
Ship,  for.    See  Ship — Necessaries. 
Wife,  for.    See  Husband  and  Wife,  30,  31. 


NAME  AND  ARMS  CLAUSE. 
See  Well— Ambiguity,  7. 

NATIONAL  DEBT  COMMISSIONERS. 

[Further  provision  respecting  the  National  Debt, 
and  the  investment  of  moneys  in  the  hands  of 
the  National  Debt  Commissioners  on  account 
of  savings  banks,  and  otherwise.  46  &  47 
Vict.  c.  54.  Provisions  respecting  conversion 
of  annuities,  47  <fe  48  Vict.  cc.  2,  23.  Suspen- 
sion for  a  period  of  certain  payments  under 
the  Act  46  &  47  Vict.  c.  54,  and  reduction  for 
a  like  period  of  the  permanent  annual  charge 
of  the  National  Debt.  48  &  49  Vict.  c.  43.] 
Digest,  1881-1885. 


NEGLIGENCE. 
Contributory  Negligence. 
Evidence. 
Liability. 

Contributory  Negligence. 

1. — Licence] — The  deceased  was  employed  by 
a  builder  to  watch  certain  unfinished  buildings. 
Workmen  employed  by  the  defendant,  a  contrac- 
tor, on  the  land  near  to  where  the  deceased  was 
on  duty,  were  working  a  steam  crane  and 
winch  to  which  were  attached  a  chain  and  iron 
bucket  for  raising  earth.  The  deceased  was 
standing  where  he  need  not  have  been,  watching 
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the  defendant's  men  at  work,  and  allowing  the 
bucket  to  pass  some  three  feet  over  his  head, 
when  the  chain  broke  and  the  backet  and  its 
contents  falling  upon  him  so  injured  him  that 
he  subsequently  died  : — Held,  that  there  was  no 
evidence  of  negligence  in  the  defendant's  work- 
men ;  that  the  deceased  was  at  the  most  a  bare 
licensee ;  and  that  he  stood  where  he  did  subject 
to  all  the  risks  incident  to  the  position  in  which 
he  had  placed  himself.  Batchelor  v.  Fortescue 
(App.),  Law  Rep.  11  Q.B.  D.  474. 

2. — Railway  company:  level  crossing]-- The 
defendant's  line  of  railway  crossed  a  public  foot- 
way and  carriage  way  on  the  level.    There  were 
carriage  gates  at  the  crossing,  which  were  locked, 
a  gatekeeper  being  stationed  there  by  the  defen- 
dants, whose  duty  it  was  to  open  and  shut  them 
when  required;  the  wicket-gates  used  by   foot 
passengers  were  not  fastened.    There  were  trees 
and  houses  on  one  side  of  the  crossing  so  situated 
as  to  make  it  impossible  for  any  one  crossing 
from  the  down  side  to  see  a  train  coming  until 
he  got  within  a  foot  or  two  of  the  down  metals, 
but  when  once  the  down  rails  were  reached  there 
was  an  uninterrupted  view  of  the  line  for  a  dis- 
tance of  about  300  yards.    The  plaintiff  passed 
through  the  wicket-gate  for  the  purpose  of  cross- 
ing from  the  down-line  side  to  the  up-line  side 
of  the  crossing,  and  walked  over  the  down  line 
to  the  centre  of  the  crossing,  and  thence  on  to 
the  up  line,  when  he  was  knocked  down  and 
injured  by  a  train  travelling  on  the  up  line.   The 
plaintiff  admitted  that  if  he  had  looked  along 
the  up  line  before  actually  crossing  the  up  metals 
he  must  have  seen  the  approaching  train ;  but 
he  also  said  that  he  was  misled  by  the  conduct 
of  the  gate-keeper,  who  did  not  take  any  steps 
to  warn  the  plaintiff  of  the  danger  of  crossing, 
or  to  prevent  him  from  doing  so.    It  was  also 
admitted  that  the  engine-driver  of  the  train  did 
not  whistle.    Upon  these  facts  the  Judge  at  the 
trial  nonsuited  the  plaintiff: — Held  (per  Brett, 
M.B.,  and  Bowen,  L.J. ;  Baggallay,  L.J.,  dissen- 
tiemte),  that  the  nonsuit  was  right,  upon  the 
ground  that  the  uncontradicted  evidence  of  the 
plaintiff,  and  the  admitted  facts,  shewed  that 
the  accident  was  solely  due  to  the  plaintiff 's  own 
recklessness,  and  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  defendants.  Davey 
v.    The   London  and  South-Western  Railway 
Company  (App.),  53  Law  J.  Bep.  Q.B.  68 ;  Law 
Rep.  12  Q.B.  D.  70. 

Judgment  of  the  Queen's  Bench  Division  (52 
Law  J.  Rep.  Q.B.  665  ;  Law  Rep.  11  Q.B.  D.  213) 
affirmed.    Ibid. 

Carriage  of  goods  :  packing  rags  in  damp  state. 
See  Carrier,  6. 

Collision :  breach  of  rules  for  preventing  colli- 
sions :  right  of  plaintiff  to  damages  notwith- 
standing breach.    See  Ship— Collision,  7. 

Damages. 

Action  on  behalf  of  relatives  of  deceased :  pecu- 
niary interest  in  life  of  deceased.  See  Camp- 
bell's Act,  1. 


Distinct  causes  of  action:   personal   injuries. 
See  Estoppel,  9. 

Evidence. 

8. — Hone  bolting  without  assignable  cause'] — 
A  horse  being  driven  in  a  public  thoroughfare, 
suddenly,  and  from  no  apparent  or  assignable 
cause,  bolted,  and  notwithstanding  the  efforts 
of  the  driver,  who  was  not  shewn  to  be  lacking 
in  skill,  became  totally  unmanageable  and  caused 
injury  to  plaintiff : — Held,  that  there  was  no 
evidence  for  the  jury.  Held,  further,  that  there 
was  no  evidence  of  negligence  for  the  jury  arising 
from  the  fact  that  the  horse  cast  a  shoe  directly 
after  he  bolted  and  that  the  driver  did  not  call 
out  or  give  any  warning.  Hammick  v.  White 
(11  Com.  B.  Rep.  N.S.  588;  31  Law  J.  Rep. 
C.P.  129)  confirmed.  Manzoni  v.  Douglas,  50 
Law  J.  Rep.  Q.B.  289  ;  Law  Rep.  6  QJB.  D.  145. 

4. — Rainfall :  accumulation  of  water  on  land] 
— Owing  to  an  excessive  rainfall  a  quantity  of 
water  accumulated  on  the  upper  side  of  the  de- 
fendants1 railway  embankment,  which  crossed 
some  sloping  land.  They,  finding  that  the  pres- 
sure of  water  was  causing  danger  to  their  em- 
bankment, cut  trenches  through  the  embank- 
ment, and  thereby  oaused  the  water  to  flow 
through  and  on  to  the  land  of  the  plaintiff,  which 
lay  at  a  lower  level  on  the  lower  side  of  the 
embankment.  The  jury  found  that  the  defen- 
dants had  acted  reasonably,  regard  being  had  to 
the  safety  of  their  own  property,  and  that  there 
was  no  negligence.  In  an  action  for  damages 
for  the  injury  thus  oaused  to  the  land  of  the 
plaintiff, — Held,  that  the  defendants  were  liable, 
for  that  what  they  had  done  was  not  to  ward  off 
a  common  danger,  but  to  transfer  to  the  land  of 
the  plaintiff  the  danger  and  mischief  already 
existing  on  their  own  land.  Whalley  v.  The 
Lancashire  and  Yorkshire  Railway  Company 
(App.),  53  Law  J.  Rep.  Q.B.  285 ;  Law  Rep.  13 
QJB.  D.  181. 

Carriers :  advice  note :  negligence  in  issuing  two 
notes  referring  to  one  consignment.  See  Es- 
toppel, 1. 

Game :  overstocking  land.    See  Nuisance,  5. 

Water  :  escape  of.    See  Water,  3. 

Liability. 

5. — Cab  proprietor  and  driver]  — The  Hackney 
Carriage  Act  (6  &  7  Vict.  c.  86)  does  not,  under 
all  circumstances,  create  the  relation  of  master 
and  servant  between  the  cab  proprietor  and  the 
driver.  The  plaintiff  was  injured  through  the 
negligent  driving  of  a  cabdriver,  and  brought  his 
action  for  damages  against  the  cab  proprietor. 
By  the  terms  of  arrangement  between  the  pro- 
prietor of  the  cab  and  the  driver  the  proprietor 
let  the  cab  to  the  driver  by  the  week,  the  driver 
providing  the  horse  and  harness,  and  paying  105. 
a  week  for  the  hire  of  the  cab : — Held,  that  the 
proprietor  was  not  liable  for  the  negligent  driv- 
ing of  the  cabdriver,  for  that  the  relation  be- 
tween them  was  that  of  bailor  and  bailee,  and 
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the  relation  of  master  and  servant  was  not 
created  between  them  by  the  statute  6  &  7  Vict, 
c.  86.  King  v.  Spurr,  51  Law  J.  Rep.  Q.B.  105  ; 
Law  Rep.  8  Q.B.  D.  104. 

Powles  v.  Hider  (6  E.  A  B.  207 ;  25  Law  J. 
Rep.  Q.B.  381)  and  Venables  v.  Smith  (46  Law 
J.  Bep.  Q.B.  470;  Law  Bep.  2  Q.B.  D.  279) 
distinguished.    Ibid. 

6. — Defective  article:  supply  of;  injury  to 
stranger]— The  plaintiff  was  employed  by  G., 
who  had  contracted  with  a  shipowner  to  paint  a 
ship  which  was  lying  in  the  dry  dock  belonging 
to  the  defendant.  The  defendant  had  contracted 
with  the  shipowner  to  erect  staging  round  the 
ship  for  the  purpose  of  having  the  ship  painted. 
One  of  the  ropes  of  the  staging  was  defective, 
and  while  the  plaintiff  was  standing  on  the 
staging  and  engaged  in  painting  the  ship,  that 
rope  broke,  and  the  plaintiff  fell  into  the  dock 
and  was  injured.  In  an  action  against  the  dock- 
owner  for  damages  for  the  injury  thus  caused, — 
Held,  reversing  the  judgment  of  the  Queen's 
Bench  Division  (51  Law  J.  Bep.  QJB.  465 ;  Law 
Bep.  9  Q.B.  D.  302),  that  the  defendant  was 
liable  for  the  injury  thus  caused  to  the  plaintiff. 
Heaven  v.  Pender  (App.),  52  Law  J.  Bep.  Q.B. 
702 ;  Law  Bep.  11  Q3.  D.  603. 

7. — Defective  article:  supply  of:  injury  to 
person  with  whom  no  contract] — The  defendant 
delivered  coals  ordered  by  the  plaintiff's  em- 
ployer in  a  truck  hired  from  the  Midland  Wagon 
Company,  who  repaired  it  in  case  of  serious 
defects,  the  defendant  remedying  slight  defects. 
When  the  plaintiff  got  on  the  truck  to  unload 
it,  the  trap-door  of  the  truck  gave  way,  owing  to 
a  defect  in  the  pin  in  the  door,  and  the  plaintiff, 
without  any  contributory  negligence  on  his  part, 
fell  through  and  sustained  damage  :— Held,  that 
the  defendant  was  liable  for  the  injury.  Elliott 
v.  Hall  (sued as  The  Nailstone  Colliery  Company), 
54  Law  J.  Bep.  Q.B.  518 ;  Law  Bep.  15  Q3.  D. 
315. 

Heaven  v.  Pender  (see  last  case)  distinguished. 
Ibid. 

8. — Diversion  of  highway :  statutory  right]  — 
Where  contractors,  in  the  exercise  of  power 
given  by  the  Act  of  Parliament  authorising  the 
construction  of  a  railway,  diverted  a  public  foot- 
path, substituting  a  new  track  at  a  certain  point, 
but  not  fencing  it  from  the  old,  and  the  plain- 
tiff, who  had  passed  along  the  diverted  track  in 
the  morning,  failed,  while  returning  in  the  dark, 
to  diverge  at  the  proper  point  and  the  proper 
angle,  and  consequently  was  injured  by  falling 
over  an  unfinished  bridge  some  distance  from 
the  place  where  she  wrongly  diverged, — Held, 
that  there  was  evidence  of  negligence  in  the 
defendants  which  ought  to  have  been  left  to  the 
jury,  on  the  ground  that  a  person  who  had  statu- 
tory powers  to  divert  a  highway  was  bound  to 
make  the  new  road  so  that  the  public  might  use 
it  with  reasonable  safety  in  the  dark.  Hirst  v. 
Taylor,  54  Law  J.  Bep.  Q.B.  310  ;  Law  Bep.  14 
Q.B.  D.  918  (nom.  Hurst  v.  Taylor). 

9 -Householder:  defective  railings]— The 
plaintiff,  a  boy  of  four  years,  accompanied  his 


sister,  who  was  going  on  business  to  the  defen- 
dant's house.  A  flight  of  steps,  protected  on 
either  side  by  railings,  led  up  to  the  front  door. 
One  of  these  railings  had  been  for  some  time 
displaced,  leaving  a  gap  of  eighteen  inches  be- 
tween the  rails  on  either  side  of  it.  Across  this 
gap  rope  had  been  interlaced,  but  had  worn  away 
and  had  not  been  renewed.  The  sister  had 
frequently  been  to  the  house,  and  had  shortly 
before  noticed  that  the  rail  was  missing.  On  the 
day  in  question  the  sister  went  up  the  steps,  but 
the  plaintiff  in  following  fell  through  the  gap 
and  was  injured : — Held,  that  the  plaintiff  could 
maintain  no  action  against  the  defendant  for  the 
injury  he  had  sustained,  as  the  only  duty  on  the 
part  of  the  defendant  towards  him  was  to  take 
care  that  there  was  no  concealed  danger,  and  of 
this  there  was  no  evidence.  Burchell  v.  Hickis- 
son,  50  Law  J.  Bep.  Q.B.  101. 

10.— Jobmaster:  defect  in  carriage:  war- 
ranty of  fitness] — Where  a  jobmaster  lets  out  on 
hire  for  a  specified  journey  a  carriage,  a  pair  of 
horses,  and  a  driver,  it  is  his  duty  to  supply  a 
carriage  as  fit  for  the  purpose  for  which  it  is 
hired  as  care  and  skill  can  render  it,  and  he  is 
liable  for  injury  by  breakage  of  any  part  of  the 
carriage,  if  such  breakage  was,  in  the  proper 
sense  of  the  word,  an  accident  not  preventible 
by  any  care  or  skill.  Hyman  v.  Nye,  Law  Bep. 
6  Q.B.  D.  685. 

11. — Landlord  and  tenant:  licensee:  obliga- 
tion to  fence] — Where  the  landlord  of  a  house 
which  was  let  out  in  apartments  allowed  the 
tenants  to  use  the  roof,  which  was  flat  and  had 
an  iron  rail  on  its  outer  edge,  for  the  purpose  of 
drying  their  linen  : — Held,  that  the  mere  licence 
to  the  lodgers  to  use  the  roof  as  a  drying-ground 
imposed  no  duty  upon  the  landlord  to  fence  it  or 
to  keep  the  fence  in  repair.  Ivay  v.  Hedges, 
Law  Bep.  9  Q.B.  D.  80. 

12.  -  Metropolitan  board  of  works  :  damage 
caused  by  discharge  of  water  from  sewer] — The 
Metropolitan  Board  of  Works,  under  the  powers 
of  the  Metropolis  Management  Act,  1855,  con- 
structed a  sewer  draining  a  large  area,  with  an 
outfall  into  a  creek  of  the  Thames.  At  the  out- 
fall were  gates,  which  were  ordered  to  be  opened 
when  the  water  in  the  sewer  rose  to  a  certain 
height.  A  heavy  but  not  unprecedented  rainfall 
filled  the  sewer  to  the  marked  height,  and  the 
gates  were  opened.  The  rainfall  continued  to 
increase,  and  the  rush  of  water  from  the  sewer 
drove  barges  from  their  moorings  in  the  creek, 
and  against  a  wharf,  which  was  partly  swept 
away,  the  barges  being  also  injured.  The  sewer 
was  properly  constructed,  and  it  was  absolutely 
necessary,  in  order  that  it  should  not  cause 
enormous  damage  throughout  the  area  which  it 
was  constructed  to  drain,  that  it  should  be  re- 
lieved in  time  of  heavy  rain  by  the  opening  of 
the  gates.  When,  under  such  circumstances, 
the  gates  were  once  opened  it  was  impossible  to 
close  them  until  the  rush  of  water  should  cease. 
On  action  by  the  owner  of  the  wharf  and  barges 
for  damages  against  the  board,— Held  (by  Lord 
Coleridge,  C.J.),  first,  that  the  injury  was  the 
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natural  and  direct  result  of  the  act  of  the  defen- 
dants in  opening  the  gates,  and  was  not  occa- 
sioned by  the  act  of  God,  so  as  to  relieve  them 
from  liability  on  that  ground;  secondly,  the 
discharge  of  the  water  being  the  act  of  the 
defendants  themselves,  and  the  rain  not  being 
unprecedented,  the  defendants  were  prima  facie 
liable  for  damage  caused  by  the  escape  of  the 
water,  within  the  rule  laid  down  in  Bylands  v. 
Fletcher  (37  Law  J.  Rep.  Exoh.  161) ;  thirdly, 
the  defendants  were  excused  from  their  prima 
facie  lability,  because  what  happened  was  the 
inevitable  result  of  what  Parliament  authorised 
them  to  do  in  making  and  maintaining  the 
sewer.  Dixon  v.  The  Metropolitan  Board  of 
Works,  50  Law  J.  Rep.  Q.B.  772 ;  Law  Rep. 
7  Q.B.  D.  418  (nom.  The  Metropolitan  Board 
of  Works  v.  Dixon). 

Carrier :  passenger's  luggage.    Bee  Carrier,  7. 

Collision :  exemption  of  owners  of  tug  from  lia- 
bility :  contract  by  notice.  See  Ship— Towage. 

Collision:  liability  of  shipowner.  See  Ship— 
Collision,  10. 

Escape  of  cattle :  property  adjoining  highway. 
See  Trespass,  1. 

Harbour  authority :  liability  of.  See  Harbour,  8. 

Harbour :  executive  government :  liability  for 
damage  to  vessels.  See  Colonial  Law  —New 
Zealand,  1. 

Highway  authority,  by:  damage  to  gas-pipes. 
See  Highway,  24. 

Innkeeper :  liability  of,  for  loss  of  goods.  See 
Innkeeper,  1. 

Master :  liability  for  negligence  of  servant.  See 
Master  and  Servant,  17-23. 

Mortgagee  postponed  by  negligence  in  giving  up 
documents.    See  Mortgage — Priority,  13. 

Mortgagee  not  postponed  simply  on  ground  of 
negligence.     See  Mortgage — Priority,  19. 

Principal :  liability  for  negligence  in  remitting 
money.    See  Principal  and  Agent,  13. 

Principal  and  agent :  liability  of  employer  for 
injury  caused  by  negligence  of  contractor's 
workmen.    See  Principal  and  Agent,  14. 

Principal  and  surety:  surety  when  discharged 
by  negligence  of  principal.  See  Principal 
and  Surety,  6. 

Railway  company  :  liability  to  fence  lands.  See 
Railway  Company,  33. 

Wreck  obstructing  navigation  :  liability  of  owner. 
See  Ship— Collision,  11. 

NEGOTIABLE  INSTRUMENT. 

Owner's  right  to  recover  stolen  goods.  See  Lar- 
ceny, 5. 

NEPHEWS  AND  NIECES. 
See  Will — Class,  9. 


NET  PROFITS. 

Payment  of  dividends  out  of.  See  Company — 
Shares,  9. 

NEW  STREET. 
See  Metropolis,  13 ;  Public  Health  Act,  32. 

NEW  TRIAL. 
See  Practice — New  Trial ;  Privy  Council,  6. 

NEW  TRUSTEES. 

See  Trust — Appointment  of  Trustee;  Trustee 

Act,  1-6. 

NEW  ZEALAND. 
See  Colonial  Law — New  Zealand. 

NEWSPAPER. 

[Regulation  of  transmission  of  newspapers. 
44  &  45  Vict.  c.  19.] 

[Newspaper  Libel  and  Registration  Act,  1881. 
Provision  made  for  the  registration  of  news- 
paper proprietors.  Board  of  Trade,  power  of, 
to  authorise  registration  of  names  of  only  a 
portion  of  proprietors  of  a  newspaper,  s. 
7.  Copies  of  entries  in  and  extracts  from 
register  to  be  evidence,  s.  15.  Exemption 
from  registration  of  newspapers  belonging  to 
joint-stock  companies,  *  s.  18.  Fees,  a.  14. 
Libel,  no  prosecution  of  newspaper  for,  with- 
out flat  of  Public  Prosecutor,  s.  3.  Libel, 
provision  for  enquiry  as  to,  by  Court  of  sum- 
mary jurisdiction,  s.  4.  Libel,  provision  as  to 
summary  conviction  for,  s.  5.  Penalties,  re- 
covery of,  to  be  by  summary  jurisdiction,  s. 
16.  Privilege  of  newspaper  reports  of  certain 
meetings,  s.  2.  Public  Prosecutor,  fiat  of,  neces- 
sary for  prosecution  of  newspaper  for  libel,  b. 
3.  Register,  establishment  of,  s.  8.  Register 
to  be  open  to  publio  inspection,  s.  13.  Re- 
turns to  be  made  annually  by  printers  and 
publishers    of  newspapers,    s.    9.     Returns, 

,  penalty  for  failure  to  make,  s.  10.  Returns, 
in  case  of  transfers  or  dealings  with  shares  in 
newspapers,  s.  11.  Returns,  false  or  mislead- 
ing, penalty  for  making,  s.  12.  44  &  45  Vict, 
o.  60.] 

Copyright.    See  Copyright,  12. 

Newspaper  Libel  and  Registration  Act,  1881, 
s.  3,  not  applicable  to  criminal  information 
for  libel.    See  Libel,  2. 

Title :  right  of  proprietor  to  injunction.  See 
Name,  4. 

NEXT  FRIEND. 
See  Practice — Next  Friend. 

NEXT-OF-KIN. 

Administration  action :  when  barred  by  lapse  of 
time.    $ee  Limitations,  Statute  of,  10. 
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Bequest  to:  construction  of.  See  Will — 
Class,  3. 

Gift  to :  time  of  ascertaining  class.  See  Will 
—Class,  3. 

Interest :  next-of-kin  not  entitled  to,  on  moneys 
paid  to  Crown.    See  Crown,  3. 

NON-ACCESS. 
Evidence  of.    See  Legitimacy,  2. 

NON-SUIT. 
See  County  Coubt,  25. 

NOTARY. 
Attestation  by :  evidence.    See  Evidence,  10. 

NOTICE. 

Act  of  bankruptcy,  of.  See  Bankruptcy— Act 
of  Bankruptcy,  16 ;  Mutual  Dealings,  2,  3. 

Action,  of.  See  Colonial  Law — Victoria,  4; 
False  Imprisonment  ;  Master  and  Servant, 
7,  8  ;  Public  Health  Act,  21,  22. 

Appeal,  of.  See  Bankruptcy — Appeal;  Prac- 
tice— Appeal,  32-34. 

Assignment  of  chose  in  action:  priority  as 
against  trustee  in  liquidation.  See  Bank- 
ruptcy— Assets,  2. 

Building  scheme:  implied  reservation  of  right 
to  light.    See  Light,  7. 

Constructive  :  notice  to  solicitor  whether  notice 
to  client.    See  Mortgage — Priority,  12. 

Constructive :  incorporation  of  instruments  by 
reference :  notice  to  agent.  See  Colonial 
Law— Canada,  6. 

Constructive :  solicitor's  clerk :  notice  to,  whether 
notice  to  solicitor.    See  Solicitor,  18. 

Constructive  ;  tenant,  to,  of  restrictive  covenant. 
See  Covenant,  17. 

Determination  of  tenancy:  servioe  of  notice. 
See  Landlord  and  Tenant — Notice  to  quit,  1. 

Lien  of  solicitor  on  documents  how  affected  by 
notice  to  him  of  rights  of  other  parties.  See 
Solicitor,  24. 

Motion,  of.    See  Practice— Motion. 

Mortgage  debt,  to  pay  off.  See  Mortgage— In- 
terest, 4. 

Priority  by  giving  notice.  See  Company — Shares, 
27 ;  Mortgage— Priority,  8-16. 

Quit,  to.  See  Landlord  and  Tenant — Notice  to 
quit. 

Stoppage  of  bank:  transactions  before  notice. 
See  Company — Winding-up,  48. 

Sufficiency  of:  notice  to  company.  See  Com- 
pany—Shares,  27. 


NOTICE  TO  QUIT. 
See  Landlord  and  Tenant — Notice  to  quit. 

NOVA  SCOTIA. 
See  Colonial  Law-  Nova  Scotia. 

*  NOVELTY. 

See  Patent,  24-27. 

NUISANCE. 
Abatement, 

Definition. 

Injunction. 

Local  Authority  or  Vestry. 

Public  Nuisanoe. 

Statutory  Powers. 

Abatement. 

[Tents,  vans,  sheds,  <fcc,  used  for  human  habita- 
tion, statutory  provisions  as  to.  48  &  49  Vict, 
c.  72,  s.  9.] 

1. — "  Injurious  to  health  "  ;  accumulation  of 
cinder  refuse] — Section  91  of  the  Public  Health 
Act,  1875,  provides  that  among  other  things 
"any  accumulation  or  deposit  which  is  a 
nuisance,  or  injurious  to  health,  shall  be  deemed 
to  be  a  nuisance  liable  to  be  dealt  with  sum- 
marily" under  the  Act.  On  complaint  made 
to  Justices  by  the  Local  Board  against  an  iron 
company  in  respect  of  an  alleged  nuisance  oc- 
casioned by  an  accumulation  of  cinder  refuse 
which  gave  off  smoke  and  gas,  the  Justices 
found  as  a  fact  that  the  matter  complained 
of  was  a  nuisance,  but  was  not  injurious  to 
health :— Held,  that  nevertheless  they  ought 
not  to  have  refused  to  convict,  as  the  nuisance 
was  of  a  kind  which  might  be  injurious  to 
health,  and  it  was  not  necessary  in  such  case 
under  the  above  provision  to  prove  that  it  was 
in  fact  so.  The  Bishop  Auckland  Sanitary 
Authority  v.  The  Bishop  Auckland  Iron  and 
Steel  Company,  52  Law  J.  Bep.  M.C.  38 ;  Law 
Bep.  10  Q.B.  D.  138. 

The  Malton  Board  of  Health  v.  The  Malton 
Manure  Company  (49  Law  J.  Bep.  M.C.  90)  fol- 
lowed. The  Great  Western  Railway  Company 
v.  Bishop  (41  Law  J.  Bep.  M.C.  120)  explained. 
Ibid. 

2.— -Order  of  justices :  power  to  order  specific 
works] — A  nuisance  existed  occasioned  by  a 
closet  situated  in  the  middle  of  a  house,  and 
the  local  sanitary  authority  gave  notice  to  the 
owner,  under  the  Public  Health  Act,  1875,  s.  94, 
to  abate  the  same,  and  for  that  purpose  to  re- 
move the  closet  to  an  outer  wall.  The  owner 
failed  to  remove  it,  though  he  made  alterations 
with  the  view  of  abating  the  nuisance ;  where- 
upon an  order  of  Justices,  under  section  96,  was 
obtained,  directing  him  to  remove  the  closet  to 
an  outer  wall   in  accordance  with  the  notice. 


874 


NUISANCE. 


On  a  rule  for  a  certiorari  to  quash  the  order  of 
Justices, — Held,  that  the  order  was  good,  being 
within  the  words,  "  order  to  do  any  works  neces- 
sary for  that  purpose."  Ex  parte  Saunders,  52 
Law  J.  Rep.  M.C.  89 ;  Law  Bep.  11  Q.B.  D.  191. 

Ex  parte  Whitchurch  (50  Law  J.  Bep.  M.C. 
41 ;  Law  Bep.  6  Q.B.  D.  545)  distinguished. 
Ibid. 

3. — A  privy  openly  discharged  nightsoil  and 
offensive  matter  on  the  bank  of  a  river;  the 
sanitary  authority  served  the  owner  of  the  pre- 
mises with  a  notice  to  abate  the  nuisance,  and 
for  that  purpose  "  to  remove  the  present  pipes 
and  pan,  level  the  floor  under  the  seat  of  the 
privy,  and  provide  a  galvanised  double-handle 
pail  under  the  seat,  the  cover  of  which  said  seat 
to  be  movable,  so  that  the  premises  should  no 
longer  be  a  nuisance  or  injurious  to  health."  And 
the  Justices  at  sessions  made  an  order  in  the 
terms  of  the  notice  :—  Held,  that  they  had  juris- 
diction to  make  the  order.  Reg.  v.  Llewellyn, 
Law  Bep.  13  Q.B.  D.  681. 

Ex  parte  Saunders  (see  last  case)  followed ; 
and  Ex  parte  Whitchurch  (50  Law  J.  Bep. 
M.C.  49  ;  Law  Bep  6  Q.B.  D.  545)  distinguished 
or  dissented  from. 

Expenses  of  abatement  of  nuisance:  incidence 
of,  as  between  landlord  and  tenant.  See 
Covenant,  13. 

Injurious  to  health:  offensive  smell:  swine. 
See  Public  Health  Act,  18. 

Definition. 

4. — Burning  dead  body] — To  burn  a  dead 
body  instead  of  burying  it  is  not  a  misdemeanour, 
unless  it  be  so  done  as  to  amount  to  a  public 
nuisance.  Beg.  v.  Price,  53  Law  J.  Bep.  M.C.  51 ; 
Law  Bep.  12  Q.B.  D.  247. 

6.  —  Overstocking  land  with  game] — The  ap- 
pellants were  lessees  of  the  sporting  and  shoot- 
ing rights  over  an  estate  a  portion  of  which  was 
occupied  by  the  respondent  as  a  tenant  farmer. 
The  appellants  transferred  450  pheasants  from 
one  part  of  the  estate  to  a  wood  situate  on  the 
respondent's  farm  but  excluded  from  his  occupa- 
tion. The  respondent's  crops  having  been 
damaged  by  the  pheasants,  he  brought  an  action 
in  the  County  Court  for  "damages  caused  by 
the  appellant's  overstocking  his  farm  with 
game  " : — Held,  that  the  action  was  maintain- 
able. Farrer  v.  Nelson,  54  Law  J.  Bep.  Q.B. 
385  ;  Law  Bep.  15  Q.B.  D.  312. 

Injunction. 

6. — Apprehended  injury :  pollution  of  river] 
— The  general  rule  in  quia  timet  actions  is  that 
the  apprehended  injury  must  be  shewn  to  be 
imminent,  or,  if  that  is  not  shewn,  it  must 
be  shewn  that  the  injury,  if  it  does  occur,  will  be 
irreparable.  Fletcher  d  Son  v.  Beaky  &  Co., 
54  Law  J.  Bep.  Chanc.  424 ;  Law  Bep.  28  Ch. 
D,  688. 

Action  by  paper  manufacturers  to  restrain 
alkali  manufacturers  from  heaping  up  vat-waste 


on  the  bank  of  the  river  from  which  the  plain- 
tiffs drew  their  water,  at  a  point  a  mile  and  a 
half  above  the  plaintiffs'  works,  on  the  ground 
that — first,  in  course  of  time  sufficient  chemical 
liquid  would  flow  from  the  heap  into  the  river 
to  discolour  the  plaintiffs'  paper ;  secondly,  the 
heap  was  being  placed  on  sloping  ground  and 
might  Blip  bodily  into  the  river;  thirdly,  the 
bank  of  a  canal  on  the  upper  Bide  of  the  sloping 
ground  might  break,  and  the  heap  be  carried  by 
the  canal  water  into  the  river :— Held,  that  the 
danger  was  not  so  imminent  or  irreparable  that 
an  injunction  could  be  granted.    Ibid. 

7.— Cause  of  action:  reversion:  trespass] — 
An  action  brought  by  the  reversioner  of  a  cottage 
let  on  a  weekly  tenancy  to  restrain  the  continu- 
ance of  a  hoarding  alleged  to  have  been  erected 
on  the  plaintiff's  land,  and  to  restrain  a  nuisance 
arising  from  the  noise  caused  by  the  hoarding, 
dismissed  on  the  ground  that  he  could  not  by 
reason  of  the  tenancy  maintain  trespass,  and 
that  there  was  no  injury  to  his  reversion. 
Cooper  v.  Crabtree  (App.),  61  Law  J.  Bep.  Chanc. 
544  ;  Law  Bep.  20  Ch.  D.  589. 

In  considering  whether  an  injunction  should 
be  granted,  the  amount  of  the  injury  sustained 
is  material.  Where  a  reversioner's  possessory 
rights  are  being  seriously  injured  by  an  act  for 
which  he  would  obtain  very  trifling  damages  at 
law,  an  injunction,  being  his  only  adequate 
remedy,  may  be  granted.    Ibid. 

Decision  of  Fry,  J.  (51  Law  J.  Bep.  Chanc. 
189  ;  Law  Bep.  19  Ch.  D.  193)  affirmed.    Ibid. 

Action  for  injunction :  mode  of  trial :  trial  by 
jury.    See  Practice— Trial,  4. 

Sewage,  to  restrain  discharge  of.    See  Metro- 
polis, 10. 

Local  Authority  or  Vestry. 

8. — Injunction  against  local  authority :  right 
to  enforce  injunction  against  successors]— In. 
1875  a  perpetual  injunction  was  obtained  against 
a  sanitary  authority,  restraining  them  from 
polluting  a  river  with  sewage.  In  1877  a  pro- 
visional order  of  the  Local  Government  Board 
was  made  under  the  Public  Health  Act,  1875, 
constituting  a  new  and  larger  district  drainage 
board.  In  an  action  by  the  persons  who  had 
obtained  the  injunction  in  1875  against  the 
district  drainage  board,  claiming  a  declara- 
tion that  they  were  entitled  as  against  the 
district  drainage  board  to  the  same  benefit  of 
the  injunction  as  if  such  board  had  been  defen- 
dants to  the  former  action, — Held,  that  the  in- 
junction did  not  run  with  the  land;  that  the 
liability  was  not  a  liability  constituted  under  the 
Act,  and  therefore  the  plaintiffs  were  not  entitled 
to  such  a  declaration.  The  Attorney  General  v. 
The  Birmingham,  Tame  and  Rea  District  Drain- 
age Board  (App.),  50  Law  J.  Bep.  Chanc  786 ; 
Law  Bep.  17  Ch.  D.  685. 

9. — Sewage:  pollution  of  stream:  action  to 
restrain  board  from  permitting] — Under  an 
agreement  between  A.  and  a  sanitary  board,  A. 
was  entitled  to  discharge  surface-water  from  his 
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land  into  a  ditch  which  ran  past  B.'s  house.  A. 
afterwards,  without  the  leave  or  licence  of  the 
board,  or  of  the  local  board  which  succeeded  it, 
and  contrary  to  the  plan  which  had  been  ap- 
proved by  the  board  when  the  agreement  was 
entered  into,  began  to  discharge  sewage  into  the 
ditch  through  the  same  pipe  by  which  his  sur- 
face-water was  discharged.  B.  moved  for  an  in- 
junction to  restrain  the  local  board,  as  sole  de- 
fendants, from  allowing  the  sewage  to  pass  into 
the  ditch  and  so  causing  a  nuisance : — Held,  that 
the  local  board  had  power,  both  at  common  law 
and  also  under  section  21  of  the  Public  Health 
Act,  1875,  to  physically  stop  the  flow  of  sewage 
through  the  pipe,  even  though  in  so  doing  they 
might  also  stop  the  flow  of  surface-water,  since 
A.  was  exercising  his  limited  right  in  excess  so 
as  to  produce  a  nuisance ;  and  that  it  being 
therefore  possible  for  the  board  to  abate  the 
nuisance  without  instituting  legal  proceedings,  or 
devising  a  new  system  of  drainage,  or  creating  a 
greater  nuisance  than  that  which  was  to  be 
abated,  B.  was  entitled  to  compel  the  board  to 
do  so.  Charles  v.  The  Finchley  Local  Board, 
52  Law  J.  Bep.  Chanc.  554 ;  Law  Bep.  23 
Ch.  D.  767. 

Olossop  v.  The  Heston  and  Isleworth  Local 
Board  (49  Law  J.  Bep.  Chanc.  89;  Law  Bep. 
12  Ch.  D.  102),  The  Attorney-General  v.  The 
Guardians  of  the  Poor  of  the  Union  of  Dorking 
(51  Law  J.  Bep.  Chanc.  585 ;  Law  Bep.  20  Ch.  D. 
595 ;  see  next  case)  and  TJie  Attorney-General 
v.  The  Acton  Local  Board  (52  Law  J.  Bep. 
Chano.  108 ;  Law  Bep.  22  Ch.  D.  221)  explained 
and  distinguished.    Ibid. 

10.— Sewers  :  vesting  in  local  authority : 
remedy  of  private  individual] — The  vesting  of 
sewers  in  a  local  authority  gives  them,  not  an 
absolute,  but  a  limited  right  of  ownership. 
They  are  not  in  the  same  position,  nor  have 
they  the  same  powers,  as  a  landowner  through 
whose  land  a  sewer  or  artificial  watercourse 
runs.  The  Attorney -General  v.  The  Guardians 
of  the  Poor  of  the  Union  of  Dorking  (App.),  51 
Law  J.  Bep.  Chano.  585 ;  Law  Bep.  20  Ch.  D.  595. 

Where  a  local  board  do  no  act  themselves  to 
create  a  nuisance,  and  are  endeavouring  to  put 
in  force  their  Parliamentary  powers  and  to  efleot 
a  perfect  system  of  drainage,  it  is  no  ground  of 
action  to  an  individual,  for  damages  or  for  an 
injunction,  that  the  board  do  not  take  proceed- 
ings under  their  Acts  to  prevent  persons  who 
have  no  prescriptive  right  of  drainage  from 
draining  into  sewers  vested  in  the  board  (as  to  a 
large  portion  of  which  there  are  prescriptive 
rights),  and  thus  causing  an  additional  and 
serious  nuisance  to  that  individual,  and  they 
cannot  be  said  "  to  use  or  permit  to  be  used  " 
the  sewers  so  as  to  cause  a  nuisance  by  abstain- 
ing from  taking  such  action.    Ibid. 

No  action  can  be  sustained  to  compel  a  person 
to  bring  an  action  to  restrain  the  continuance  of 
a  nuisance  which  he  is  unable  physically  to  put 
an  end  to.    Ibid. 

The  Court  ought  not,  by  granting  an  injunction, 
indirectly  to  order  the  oarrying  into  execution 


of  the  powers  of  the  Act.    If  it  can  make  such 
order  it  should  make  it  directly.    Ibid. 

In  granting  an  injunction  the  Court  must 
look  at  the  balance  of  convenience.    Ibid. 

11. — Urinal:  vestry] — A  vestry  is  not  em- 
powered under  section  88  of  18  &  19  Vict.  c.  120, 
to  do  upon  a  public  place  that  which  if  done 
by  a  private  owner  on  his  own  private  ground 
would  constitute  a  nuisance.  There  is  nothing 
in  the  section  which  authorises  a  vestry  in 
erecting  a  urinal  to  commit  a  nuisance ;  and, 
consequently,  if  in  the  erection  of  a  urinal  they 
create  a  nuisance,  they  are  acting  ultra  vires, 
and  an  injunction  will  be  granted  to  restrain  the 
act.  The  "damage  "  mentioned  in  the  section 
means  only  any  direct  damage  caused  by  the 
mere  erection  of  the  structure  itself,  and  does 
not  extend  to  include  ** compensation"  for 
injury  caused  by,  the  structure  when  erected. 
Vernon  v.  The  Vestry  of  St.  James,  Westminster 
(App.),  50  Law  J.  Kep.  Chanc.  81 ;  Law  Bep. 
16  Ch.  D.  449. 

[And  see  Public  Health  Act,  14.] 

By-law :  keeping  swine :  validity  of  by-law.  See 
Public  Health  Act,  7. 

Offence. 
Indecent  exposure  of  person.    See  Indecency. 

Public  Nuisance. 

12.— Public  way:  right  of  action] — The 
Attorney-General  may  sue  to  restrain  acts  of 
interference  with  the  public  ways,  without  proof 
of  public  injury.  The  Attorney-General  v.  The 
Shrewsbury  and  Kvngsland  Bridge  Company, 
51  Law  J.  Bep.  Chanc.  746 ;  Law  Bep.  21 
Ch.  D.  752. 

Statutory  Powers. 

13. — Hospital :  small-pox  asylum  under  me- 
tropolitan poor  act :  local  government  board] — 
The  appellants,  a  body  incorporated  under  the 
Metropolitan  Poor  Act,  1867,  erected  a  small-pox 
hospital  under  powers  conferred  by  that  Act, 
and  with  the  sanction  of  the  Local  Government 
Board.  In  an  action  for  an  injunction  and 
damages  by  occupiers  of  neighbouring  houses,  it 
was  found  by  a  jury  that  the  hospital  was  a 
nuisance ; — Held  (amrming  the  judgment  of 
the  Court  of  Appeal),  that  the  Metropolitan 
Poor  Act,  1867,  did  not  authorise  the  appellants 
to  create  a  nuisance,  whether  with  or  without 
the  sanction  of  the  Local  Government  Board. 
The  Managers  of  the  Metropolitan  Asylums 
District  v.  Hill  (H.L.),  50  Law  J.  Bep.  QJB.  353; 
Law  Bep.  6  App.  Cas.  193. 

14. — Railway  company :  additional  lands  : 
cattle  depot]—  A  railway  company,  authorised, 
inter  alia,  to  carry  cattle,  and  having,  in  addi- 
tion to  a  power  to  acquire  land  oompulsorily 
for  the  purpose  of  their  line,  power  to  acquire 
land  by  agreement  for  the  purpose  of  providing 
additional  stations  <&c.  for  receiving,  depositing, 
loading,  and  keeping  any  cattle  or  any  goods,  Ac., 
were  restrained  from  using  land  so  acquired  by 
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agreement  as  a  cattle  dock  so  as  to  cause  a 
nuisanoe  to  the  adjoining  owners.  Truman  v. 
The  London,  Brighton,  and  South  Coast  Railway 
Company  (App.),  54  Law  J.  Rep.  Chanc.  849 ; 
Law  Rep.  29  Ch.  D.  89.  [Reversed  on  appeal  by 
House  of  Lords,  55  Law  J.  Rep.  Chanc.  354; 
Law  Rep.  11  App.  Cas.  45.] 

Decision  of  North,  J.  (53  Law  J.  Rep.  Chanc. 
209 ;  Law  Rep.  25  Ch.  D.  428),  affirmed.    Ibid. 

NULLITY  OF  MARRIAGE. 
See  Divorce— Nullity. 

OATH. 

Commission  to  take  evidence  abroad.  See  Prac- 
tice— Evidence,  18. 

OATH  OF  ALLEGIANCE. 
See   Parliamentary    Oath,    1. 

OBSTRUCTION. 
See  Highway,  4-7 ;  Light,  1-3. 

OCCUPATION. 

Rates :  payment  of.  See  Company — Winding- 
up,  68-60 ;  Poor  Rates,  4-13. 

OCCUPATION  VOTERS. 

[Assimilation  of  the  law  affecting  the  registra- 
tion of  occupation  voters  in  counties  and 
boroughs.    48  <k  49  Viot.  c.  15.] 

OFFENCES  AGAINST  PERSON. 
See  Assault;  Manslaughter;  Murder. 

OFFICER. 

Army,  in :  children  born  abroad.    See  Alien. 

Army,  in :  commission :  charge  on.  See  Mort- 
gage— Priority,  10. 

Company,  of.    See  Company — Officer. 

Public:  suit  against.  See  Colonial  Law— 
Natal  1. 

OFFICIAL  ASSIGNEE. 
See  Stock  Exchange,  3,  5. 

OFFICIAL  LIQUIDATOR. 
See  Company— Winding-up,  24-32. 

OFFICIAL  RECEIVER. 
See  Bankruptcy — Official  Reoeiver. 

OFFICIAL  REFEREE. 
See  Practice — Reference. 


OFFICIAL  SOLICITOR. 

Costs:  fund  not  dealt  with  for  fifteen  years. 
See  Lands  Clauses  Act,  25. 


OMNIBUS. 

Conductor  not  a  "workman*'  or  person  "en- 
gaged in  manual  labour  "  within  Employers 
and  Workmen  Act,  1875.  See  Master  and 
Servant,  3. 

ONEROUS  PROPERTY. 
Gift  of.    See  Will— Specific  Gift,  6, 15. 

ONUS  PROBANDI. 
See  Evidence,  2 ;  Parent  and  Child  ;  River. 


OPEN  SPACES. 

[The    Metropolitan    Open    Spaces    Act,    1877, 
amended-    44  &  45  Vict.  o.  34*] 

OPENING  BIDDINGS. 
See  Practice— Sale  by  Court,  1. 

OPTION. 

1. — Lease :  option  to  purchase  fee :  exercise 
of  option  by  representative] — A  covenant  was 
entered  into  by  a  lessor  with  the  lessee,  his 
ezeoutors,  administrators,  and  assigns,  that  if 
the  lessee,  his  executors,  administrators,  or 
assigns,  should  at  any  time  or  times  thereafter 
be  desirous  of  purchasing  the  fee-simple  of  the 
demised  land,  and  should  give  notice  in  writing 
to  the  lessor,  his  heirs  and  assigns,  the  lessor, 
his  heirs  or  assigns,  on  receipt  of  1,200Z.,  would 
convey  the  fee-simple  to  the  lessee,  his  heirs  or 
assigns,  or  as  he  or  they  should  direct.  After 
the  death  of  the  lessee  the  administrator,  who 
was  also  the  heir-at-law  of  the  lessee,  exercised 
the  option  and  paid  the  1,200Z.  out  of  his  own 
moneys.  Upon  a  sale  by  such  administrator, — 
Held,  that  the  option  of  purohase  not  having 
been  acted  upon  by  the  lessee  in  his  lifetime 
passed  as  part  of  his  personal  estate  to  his 
administrator  on  taking  out  administration,  and 
was  exercisable  by  the  administrator  only  in 
such  capacity  and  for  the  benefit  of  the  persons 
interested  in  the  personal  estate,  and  that  to 
a  conveyance  by  such  administrator  the  con- 
currence of  the  next-of-kin  was  necessary.  In 
re  Adams  and  the  Vestry  of  St.  Aforj/  Abbotts, 
Kensington  (App.),  54  Law  J.  Rep.  Chanc.  87 ; 
Law  Rep.  27  Ch.  D.  394. 

The  principle  of  Lawes  v.  Bennett  (1  Cox,  167), 
that  the  exercise  of  an  option  to  purchase  con- 
tained in  a  contract  relates  back  to  the  date  of 
the  contract  so  as  to  effect  a  conversion  of  the 
property  as  between  the  real  and  personal  repre- 
sentatives of  the  party  creating  the  option,  is  not 
to  be  extended  to  affect  the  position  of  the  party 
in  whose  favour  the  option  is  created. 


jr-i 


OPTION-PARLIAMENT. 


877 


Edwards  v.  West  (47  Law  J.  Rep.  Chanc.  463  ; 
Law  Rep.  7  Ch.  D.  858)  approved.    Ibid. 

When  the  option  is  exercised  after  the  death 
of  the  person  to  whom  it  was  originally  given, 
such  exercise  has  no  retrospective  effect;  the 
only  result  is  that  a  binding  contract  comes  into 
existence  at  the  time  when  the  option  is  exer- 
cised: and  the  time  of  the  exercise,  not  that 
of  the  creation  of  the  option,  must  be  looked  at 
for  the  purpose  of  fixing  the  rights  of  the  parties. 
Ibid. 

2. — Legatee:  personal  option:  interest  not 
transmissible  to  executors] — A  testator  devised 
and  bequeathed  certain  real  and  personal  pro- 
perty, including  an  hotel,  to  trustees,  upon  trust 
to  pay  out  of  the  rents,  issues,  and  income 
thereof,  annuities  to  his  widow  and  sister,  and 
during  their  lives  and  the  life  of  the  survivor, 
to  divide  the  residue  of  the  rents,  issues,  and 
income  equally  between  his  four  children  ;  and 
after  the  decease  of  the  survivor  of  his  wife  and 
sister  he  declared  that  his  son  should  have  the 
option  of  purchasing  the  hotel  at  the  price  of 
10,0002.,  such  sum  to  fall  into  the  testator's  re- 
siduary personal  estate ;  but  if  the  son  should 
decline  to  purchase  the  hotel  at  that  price 
within  six  months  after  the  decease  of  the  sur- 
vivor of  the  testator's  wife  and  sister,  he  directed 
that  his  trustees  should  sell  the  hotel,  and  that 
the  moneys  arising  from  the  sale  thereof  should 
fall  into  his  residuary  personal  estate.  The  son 
died  very  soon  after  his  father,  the  testator,  also 
leaving  a  will  whereby  he  appointed  executors. 
The  testator's  wife  and  sister  being  also  dead : — 
Held,  that  the  option  to  purchase  the  hotel  was 
a  right  personal  to  the  son,  and  could  not  be 
exercised  after  his  death  by  his  executors.  In 
re  Cousins ;  Alexander  v.  Cross  (App.),  Law  Rep. 
80  Ch.  D.  203. 

Election :  reconversion :  tenant  of  testator  having 
option  to  purchase  reversion.  See  Trust — 
Conversion. 

Perpetuity :  covenant  giving  option  in  perpetuity 
held  void  for  remoteness.    See  Remoteness,  4. 

Purchase,  of,  in  invalid  lease  under  power  held 
ineffectual.    See  Power,  24. 

ORDER. 

See  Practice — Judgment. 


OYSTER  CULTIVATION   (IRELAND). 

[Statutory  provisions  for  promoting  the  cultiva- 
tion of  oysters  in  Ireland.  47  &  48  Vict, 
c.  48.] 

PALACE. 

Ecclesiastical  jurisdiction.  See  Church  and 
Clergy,  14. 

PARCELS. 
See  Conveyance. 

PARCELS  POST. 

[Provision  for  the  conveyance  of  parcels  by 
post.  Post  Office  (Parcels)  Act,  1882.  45  & 
46  Vict.  c.  74.] 

PARENT  AND  CHILD. 

Undue  influence :  purchaser  for  value :  notice] 
— A  mortgage  by  persons  over  age  but  not  fully 
emancipated  to  secure  a  debt  of  their  father,  the 
same  solioitor  acting  for  parent  and  children, 
was  upheld  in  favour  of  the  mortgagees,  but  was 
deolared  not  binding  in  favour  of  the  father. 
Bainbrigge  v.  Brown,  50  Law  J.  Rep.  Chanc. 
522  ;  Law  Rep.  18  Ch.  D.  188. 

Custody  of  child.    See  Infant,  5-8. 

Gift  to  child  by  will.    See  Will — Children. 

PARISH. 

Apportionment  of  charity.    See  Charity,  2. 

Rates  :  apportionment :  winding-up  of  company. 
See  Company — Winding-up,  57. 

PARLIAMENT. 
Election. 

Commissioners, 

Expenses, 

Petition, 
Franchise. 

Borough  vote. 

County  vote. 

Revising  Barrister's  powers. 
Privilege. 


ORDER  AND  DISPOSITION. 
See  Bankruptcy— Order  and  Disposition. 

ORIGINAL    OR    SUBSTITUTIONAL    GIFT. 
See  Will— Substitution. 

OUTGOING  TENANT. 

See  Landlord  and   Tenant— Determination  of 
Tenancy ;  Mortgage— Fixtures,  2. 

OVERSEERS. 
See  Poor  Law,  6. 
Digest,  1881-1885. 


[Corrupt  and  Illegal  Practices  Prevention  Act, 
1883.  Bribery,  application  of  enactments  of 
17  &  18  Vict.  c.  102  and  26  &  27  Vict.  c.  29 
relating  to  prosecutions  for,  s.  58.  Continu- 
ance of  Act  till  the  81st  of  December,  1884, 
only,  unless  continued  by  Parliament,  s.  70. 
Conveyance  of  voters,  s.  48.  Corrupt  prac- 
tice denned,  s.  3.  Corrupt  practice,  punish- 
ment of  candidate  found  guilty  of,  s.  4,  by 
agent,  s.  5.  Corrupt  practice,  punishment  of 
person  found  guilty  of,  on  indictment,  s.  6. 
Corrupt  practice,  trial  in  Central  Criminal 
Court  of  indictment  for,  s.  50.  Corrupt 
practice,  person  indicted  for,  may  be  found 
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guilty  of  illegal  practice,  b.  52.  Costs,  re- 
covery of,  a.  58.  Director  of  Public  Pro- 
secutions, 8s.  45,  57.  Disqualification  of 
electors,  88.  86-39.  Election  expenses,  bs. 
24-35.  Excuse  and  exception  for  illegal  prac- 
tice, &c,  88.  22  and  23.  High  Court,  jurisdic- 
tion of,  s.  56.  Illegal  practices  defined,  ss. 
7-9.  Illegal  practice,  punishment  on  convic- 
tion of,  s.  10.  Illegal  practice,  report  of  Elec- 
tion Court  respecting,  and  punishment  of 
candidate  found  guilty,  s.  11.  Illegal  prac- 
tice, extension  to,  of  15  &  16  Vict.  c.  57,  re- 
specting Eleotion  Commissioners,  a.  12.  Illegal 
payment,  employment,  and  hiring  defined,  ss. 
13-20.  Illegal  payment,  employment,  or 
hiring,  punishment  of,  s.  21.  Incapacity, 
removal  of,  on  proof  that  it  was  procured  by 
perjury,  8.  46.  Ireland,  Act  to  apply  to,  s.  69. 
Petition,  proceedings  on  election,  ss.  40-44. 
Polling  districts  and  places,  6.  47.  Quarter 
Sessions,  appeal  to,  s.  54.  Retrospective,  Act 
not  to  be,  s.  49.  Scotland,  Act  to  apply  to, 
s.  68.  Summary  conviction,  prosecution  on, 
8.  54,  Summary  Jurisdiction  and  Indictable 
Offences  Acts,  application  of,  to  proceedings 
before  Election  Courts,  s.  55.  Time  for  pro- 
secutions, limitation  of,  s.  51.  46  A  47  Vict, 
c.  51.] 

[Corrupt  practices.  Conditions  on  which  em- 
ployer may  give  leave  of  absence  to  employe's 
to  record  their  votes.    48  A  49  Vict.  c.  50.] 

[Hours  of  polling  at  Parliamentary  and  munici- 
pal elections  to  be  from  8  a.m.  to  8  p.m.  48  A 
49  Vict.  c.  10.] 

[Medical  Belief  Disqualification  Removal  Act, 
1885.  Receipt  of  medical  relief  at  expense  of 
poor  rate  not  to  disqualify  recipient  from 
voting.    48  A  49  Vict.  c.  46.J 

[Registration  Act,  1885.  Assimilation  of  the 
law  affecting  the  registration  of  occupation 
voters  in  counties  and  boroughB.  48  A  49 
Vict.  c.  15.] 

[Returning  officer's  charges.  Amendment  of  law. 
48  A  49  Vict.  c.  62.] 

[Revising  Barristers :  appointment.  Senior  Judge 
actually  travelling  to  appoint  Revising  Barris- 
ters. 48  A  49  Vict.  o.  57.  Amendment  of 
the  Revising  Barristers  Act,  1873  (36  A  37 
Vict.  c.  70).    48  A  49  Vict.  c.  15,  s.  4.] 


Station. 

Commissioners. 

lf— Witness  :  certificate :  mandamus]  —  By 
26  Vict.  c.  29,  s.  7,  it  is  enacted  that  no  person 
called  before  commissioners  appointed  to  en- 
quire into  corrupt  practices  at  an  election  shall 
be  excused  from  answering  any  question  relating 
to  any  corrupt  practice  on  the  ground  that  the 
answer  may  criminate  or  tend  to  criminate  him, 
provided  that  where  any  witness  shall  answer 
every  question  which  he  shall  be  required  to 
answer,  and  the  answers  to  which  may  criminate 


or  tend  to  criminate  him,  he  shall  be  entitled  to 
receive  a  certificate  stating  that  he  was  so 
required  to  answer,  and  had  answered  all  such 
questions.  A  witness  before  such  commissioners 
answered  all  the  questions  put  to  him,  but  did 
not,  in  the  opinion  of  the  commissioners, 
answer  truly  certain  questions  which  might 
tend  to  criminate  him,  and  they  refused  to 
grant  him  a  certificate.  On  an  application  by 
him  for  a  mandamus  to  compel  them  to  grant 
him  a  certificate, — Held,  by  the  Court  of  Appeal 
(affirming  the  judgment  of  the  Queen's  Bench 
Division),  that  no  mandamus  ought  to  issue  to 
review  the  decision  of  the  commissioners,  for 
that,  as  they  had  exercised  their  discretion  on 
the  facts  before  them,  their  conclusion  founded 
on  those  facts  was  conclusive ;  and  further,  that 
the  circumstances  of  the  case  afforded  good 
ground  for  the  eonolusion  at  which  they  had 
arrived.  The  Queen  v.  Price  (Law  Rep.  6  Q.B. 
411)  overruled.  Reg.  v.  Holl  (App.),  50  Law  J. 
Rep.  Q3.  763 ;  Law  Rep.  7  Q.B.  D.  575. 

Perjury:  information:  statements  of  witness 
before  Election  Commissioners.  See  Peb- 
juby,  1. 

Expenses. 

2. — Payments  by  sub-agent :  corrupt  prac- 
tices]— A  solicitor  engaged  by  a  candidate  as  a 
local  sub -agent  to  assist  in  procuring  his  elec- 
tion employed  canvassers,  and  paid  them  out  of 
his  own  pocket :— Held,  that  the  payments,  not 
having  been  made  through  the  expense  agent, 
were  illegal  under  section  2  of  the  Corrupt  Prac- 
tices Act,  1863,  and  could  not  therefore  be  re- 
covered from  the  candidate.  In  re  Parker 
(App.),  52  Law  J.  Rep.  Chanc.  159 ;  Law  Rep. 
21  Ch.  D.  408. 

Petition. 

8. — Costs  :  taxation :  witnesses] — In  taxing 
under  the  Parliamentary  Elections  Act,  1868 
(31  A  82  Viot.  o.  125),  b.  41,  costs  between  the 
parties  to  an  election  petition  under  that  Act, 
the  Master  disallowed  part  of  what  had  been 
allowed  by  certificate  of  the  Registrar  under  sec- 
tion 34  for  the  reasonable  expenses  of  witnesses, 
and  in  particular  taxed  the  allowance  per  diem 
to  certain  witnesses  down  to  a  smaller  sum. 
Upon  application  to  review  the  taxation, — Held, 
that  the  Master  was  not  bound  by  the  certificate 
of  the  Registrar.  M'Laren  v.  Home  ;  Berwick- 
upon-Tweed  (Borough)  Election  Petition,  50 
Law  J.  Rep.  Q.B.  658 ;  Law  Rep.  7  QJB.  D.  477. 

4. — Discovery  of  documents :  vouchers] — The 
general  power  over  the  proceedings  in  an  elec- 
tion petition  given  by  the  Parliamentary  Elec- 
tions Act,  1868,  to  the  Judges  is  subject  to  the 
modification  created  by  sections  25  and  26  of 
that  Act,  and  in  the  absence  of  any  rules  to  that 
effect  the  Judges  have  no  power* to  order  the 
production  of  documents  before  the  trial  of  the 
petition.  Moore  v.  Kennai/rd;  in  re  Salisbury 
Election  Petition,  52  Law  J.  Rep.  Q.B.  285; 
Law  Rep.  10  Q.B.  D.  290. 
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Wells  v.  Wren;  the  Wallingford  Election 
Petition  (49  Law  J.  Bep.  C.P.  681 ;  Law  Rep. 
6  C.P.  D.  646)  followed.    Ibid. 

franchise. 

Borough  vote, 

6. — Lodger  or  inhabitant  occupier :  part  of  a 
house] — Where  the  owner  of  a  house  does  not 
let  oat  the  whole  of  it,  but  retains  part  of  it  for 
his  own  use  and  resides  therein,  and  also  does 
not  let  out  the  passages  and  staircases,  but  only 
gives  a  right  of  ingress  and  egress  to  the  tenants, 
retaining  a  control  over  the  passages  and  stair- 
cases so  as  to  interfere  and  turn  otit  trespassers, 
there  the  inmate  of  part  of  that  house  (whether 
he  has  the  exclusive  use  of  the  room  or  not)  is 
a  "  lodger  "  within  the  meaning  of  80  A  31  Vict, 
o.  102,  s.  4,  as  explained  by  40  A  41  Yict.  o.  26, 
s.  5.  Bradley  v.  Baylis ;  Morfee  v.  Novis ; 
Kirby  v.  Biff  en  (App.),  61  Law  J.  Rep.  Q.B.  183 ; 
Law  Rep.  8  Q.B.  D.  195. 

Where  the  owner  of  a  house  lets  out  the 
whole  of  it  in  separate  apartments  so  as  to 
demise  the  passages,  but  reserving  to  the  in- 
mates of  the  several  floors  a  right  of  ingress  and 
egress,  and  retaining  no  control  over  the  house 
either  by  himself  or  his  servants,  there  each 
inmate  is  an  "inhabitant  occupier"  within  the 
meaning  of  30  A  31  Yict.  o.  102,  s.  3,  as  ex- 
plained by  40  A  41  Yict.  c.  26,  s.  5.    Ibid. 

Per  Jessel,  M.R. — The  question  whether  a 
person  is  an  "  inhabitant  occupier "  or  a 
"lodger"  within  the  meaning  of  these  statutes 
depends  upon  the  circumstances  of  each  parti- 
cular case,  and  no  exhaustive  definition  can  be 
given.    Ibid. 

A  claimant  furnished  and  occupied  with  his 
wife  and  family  during  the  qualifying  year  a 
room  in  a  dwelling-house.  The  landlord,  who 
resided  on  the  premises,  exercised  a  general 
control  over  them,  but  rendered  no  services  to 
the  claimant  either  by  himself  or  his  servants. 
In  all  other  respects  the  claimant  was  entitled 
to  be  put  on  the  occupiers  list: — Held  (revers- 
ing the  judgment  of  the  Queen's  Bench  Divi- 
sion), that  the  claimant  was  not  an  inhabitant 
occupier  as  tenant  of  a  dwelling-house  within 
the  meaning  of  30  A  31  Yict.  c.  102,  s.  3,  but 
was  a  "lodger"  within  section  4  of  the  same 
Act,  as  explained  by  41  A  42  Yict.  o.  26,  s.  5. 
Ibid. 

A  claimant  furnished  and  occupied  two  rooms 
on  the  first  floor  of  a  dwelling-house.  One 
room  was  used  as  a  bedroom,  and  the  other  as  a 
sitting  or  living  room.  The  claimant's  land- 
lord was  the  tenant  of  and  resided  in  the  rest  of 
the  house.  Both  the  claimant  and  his  landlord 
had  keys  of  the  outer  door,  and  used  a  certain 
wash-house  attached  to  the  house  in  common, 
but  the  landlord  alone  was  rated  and  paid  the 
rates.  In  all  other  respects  the  claimant  was 
entitled  to  be  put  on  the  occupiers  list : — Held 
(reversing  the  judgment  of  the  Queen's  Bench 
bi vision),  that  the  occupation  of  the  claimant 
was  that  of  a  "lodger"  within  the  meaning  of 


30  A  81  Yict.  o.  102,  s.  4,  as  explained  by  41  A 
42  Yict.  c.  26,  s.  5.    Ibid. 

A  claimant  occupied  during  the  qualifying 
year  two  rooms  on  the  first  floor  of  a  dwelling- 
house  which  contained  eight  rooms.  Suoh  rooms 
were  not  structurally  severed  from  the  rest  of 
the  house  nor  separately  rated.  The  remain- 
ing rooms  were  also  let  out  to  tenants.  The 
landlord  did  not  reside  in  the  house,  nor  did  he 
either  by  himself  or  his  servants  render  any 
services  to  the  tenants  or  retain  any  control  over 
the  house  or  any  part  of  it.  The  passages  and 
staircases  were  not  demised  to  the  claimant  or 
the  other  tenants,  but,  together  with  the  outer 
door  and  other  conveniences,  were  used  by  them 
in  common.  The  landlord  paid  all  the  rates 
and  taxes,  and  repaired  the  house  both  inside  and 
out:— Held  f affirming  the  judgment  of  the 
Queen's  Bench  Division),  that  the  claimant  was 
an  "inhabitant  occupier"  of  a  dwelling-house 
within  the  meaning  of  30  A  31  Yict.  c.  102,  s.  3, 
as  explained  by  41  A  42  Yict.  c.  26,  s.  5.    Ibid. 

6. — Lodger  or  tenant :  portion  of  house  let  in 
tenements :  30  A  31  Vict,  c.  102,  ss.  3  and  4  ;  41 
&  42  Vict  c.  26, 5.  5]—  A  tenant  of  part  of  a  house 
wholly  let  out  in  tenements  does  not  lose  his 
qualification  for  a  vote  at  Parliamentary  elections 
by  reason  only  that  during  the  qualifying  year 
the  tenant  of  another  part  of  the  house  gave  up 
his  tenancy  to  the  common  landlord  and  that 
part  remained  unlet.  Ancketill  v.  Baylis  (App.), 
52  Law  J.  Rep.  Q.B.  104  ;  Law  Rep.  10  Q  J3.  D. 
577. 

Dictum  of  Brett,  L.J.,  in  Bradley  v.  Baylis 
(51  Law  J.  Rep.  Q.B.  183)  overruled.    Ibid. 

County  vote. 

7.— Forty-shilling  freeholds:  "actual  bona 
fide  occupation  "  ;  2  Will.  4.  c.  45,  ss.  18  and  26  ; 
8  Hen.  6.  c.  7]— Rent-charges  for  life  or  lives 
below  the  annual  value  of  52.,  requiring  "  actual 
and  bona  fide  occupation  "  under  section  18  of 
the  Reform  Act,  1832,  do  not  qualify  for  a  vote 
at  county  elections,  being  incapable  of  such 
occupation.  Druitt  v.  The  Overseers  of  Christ- 
church,  53  Law  J.  Rep.  Q.B.  177 ;  Law  Rep.  12 
Q.B.  D.  365. 

Q.—Land  occupied  together  with  house  in  a 
borough]  — The  object  of  sections  24  and  25  of 
the  Reform  Act,  by  which  a  person  entitled  to 
vote  for  a  borough  in  respect  of  a  house,  Ac, 
shall  not  be  entitled  to  vote  for  the  county  in 
respect  of  any  land  occupied  by  him  together 
with  suoh  house,  Ac,  is  that  a  borough  voter 
shall  not  utilise  any  land  occupied  by  him  as 
part  of  "the  occupation  of  the  house  in  order  to 
obtain  a  vote  for  the  county.  Where  a  tenant 
in  occupation  of  land  within  a  borough  of  suffi- 
cient value  to  confer  a  county  vote,  by  a  separate 
taking  became  tenant  and  occupier  of  a  dwelling- 
house  within  the  borough  which  was  totally  dis- 
tinct and  separate  from  the  land,  he  was  held 
to  be  entitled  to  a  county  vote  for  the  land,  and 
was  not  restricted  to  his  borough  vote  for  the 
house,  through  both  tenancies  were  under  the 
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same  landlord.  Saunders  v.  Searson ;  Saunders 
v.  Smith  (App.),  50  Law  J.  Rep.  Q.B.  117. 

Collins  v.  Thomas  (12  Com.  B.  Rep.  639  ;  22 
Law  J.  Rep.  C.P.  38)  and  Capell  v.  Aston  (8 
Com.  B.  Rep.  1 ;  19  Law  J.  Rep.  C.P.  28)  eon. 
sidered  and  followed.    Ibid. 

9. — Notice  of  objection :  defect  in  notice]— A 
notice  of  objection  to  a  claim  given  to  overseers 
in  a  county,  under  the  provisions  of  6  Vict.  c. 
18,  8.  7,  was  dated  the  18th  day  of  August,  1880, 
instead  of  the  18th  day  of  August,  1883.  Suffi- 
cient notice  of  objection  was  given  to  the  claim- 
ant, and  the  overseers  duly  published  a  list  of 
objections,  including  the  name  of  the  claimant 
objected  to : — Held,  that  the  notice  of  objection 
given  to  the  overseers  was  defective,  and  that 
the  defect  was  one  which  the  overseers  had  no 
power  to  waive.  Freeman  v.  Newman,  53  Law 
J.  Rep.  QJB.  108 ;  Law  Rep.  12  Q.B.  D.  373. 

10. — Bentcharge :  actual  possession :  statute 
of  uses']  —  By  indenture  dated  the  15th  of 
January,  1883,  A.  conveyed  three  freehold  rent- 
charges  to  B.,  C.,  and  D.,  to  hold  to  the  said  B.,  C, 
and  D.  to  the  use  of  the  said  A.,  B.,  C,  and  D., 
their  heirs  and  assigns  for  ever,  in  equal  one- 
fourth  shares,  as  tenants  in  common: — Held, 
that  the  grant  to  B.,  C,  and  D.  operated  under 
the  Statute  of  Uses  so  as  to  give  actual  posses- 
sion to  them  of  the  rentcharge  and  to  qualify 
them  as  county  voters  on  the  last  day  of  July, 
1883,  under  2  Will.  4.  c.  45,  8.  26.  Lowcock  v. 
The  Overseers  of  Broughton,  53  Law  J.  Rep. 
Q.B.  144 ;  Law  Rep.  12  Q.B.  D.  369. 

Revising  Barrister's  potcers. 

11. — Borough  vote:  amendment:  description 
of  qualification:  change  in  qualification] — In 
the  overseers'  list  for  the  borough  of  C.  the 
nature  of  the  appellant's  qualification  was 
wrongly  described  as  "  offices  successive  occupa- 
tion," and  the  qualifying  property  as  situated  in 
"High  Street  and  Charles  Street,"  whereas  the 
appellant  had  occupied  one  set  of  premises  only 
during  the  whole  of  the  qualifying  period  in 
respect  of  whioh  premises  he  was  qualified  to 
vote: — Held,  that  the  misdescription  was  one 
which  the  Barrister  should  have  amended  under 
41  &  42  Vict.  c.  26,  s.  28,  by  striking  out  the 
words  "successive  occupation"  in  column  3, 
and  the  words  "  and  Charles  Street "  in  column 
4.  Blosse  v.  Wheatley,  54  Law  J.  Rep.  QJ5. 
289  ;  Law  Rep.  14  Q.B.  D.  504  (nom.  Lynch  v. 
Wheatley). 

12. — Borough  vote:  amendment:  description 
of  qualification :  change  in  qualification]  —The 
respondent  had  occupied  during  the  whole 
qualifying  period  three  houses  in  immediate 
succession.  The  overseers,  by  mistake,  omitted 
to  specify  one  of  the  houses  in  the  description 
of  the  qualifying  property,  and  the  part  only  of 
the  qualifying  property  as  it  appeared  on  the 
list  was  insufficient  to  give  a  vote : — Held  (by 
Stephen,  J.,  and  Cave,  J. ;  dissentiente  Lord 
Coleridge,  C.J.),  that  the  mistake  was  one  which 
it  was  the  duty  of  the  Revising  Barrister  to  have 
amended  under  the  provisions  of  41  <ft  42  Vict. 


c.  26,  s.  28,  by  inserting  the  description  of  the 
omitted  house.  Ford  v.  Hoar,  54  Law  J.  Rep. 
Q.B.  286  ;  Law  Rep.  14  Q.B.  D.  507. 

13.— Borough  vote :  amendment :  "  house  " : 
44  dwelling -house  "J — The  Revising  Barrister  may 
amend  the  description  of  the  nature  of  the  quali- 
fication for  a  Parliamentary  vote  in  a  borough 
by  changing  "  house  "  in  the  occupiers  list  into 
44  dwelling-house,"  when  it  is  proved  that  the 
property  is  below  102.  a  year  annual  value,  but 
has  been  occupied  by  the  claimant  as  a  dwell- 
ing-house during  the  qualifying  year.  Friend 
v.  Towers,  52  Law  J.  Rep.  Q.B.  109 ;  Law  Rep. 
10  QJB.  D.  109. 

14. — Borough  vote:  amendment:  notice  of 
objection:  place  of  abode  omitted] — A  Revising 
Barrister  may  amend  a  notice  of  objection  by 
adding  the  place  of  abode.  Adams  v.  Bostock, 
51  Law  J.  Rep.  Q.B.  175;  Law  Rep.  8  Q.B. 
D.  259. 

In  a  notice  of  objection  to  a  borough  voter, 
the  objector  omitted  to  state  his  place  of  abode. 
The  objector  was  a  solicitor  practising  in  the 
borough.  He  was  clerk  to  the  magistrates,  and 
coroner.  He  had  resided  in  the  borough  all  his 
life,  and  was  well  known  to  the  inhabitants. 
No  one  was  misled  by  the  omission: — Held, 
that  the  omission  was  a  mistake  whioh  the 
Revising  Barrister  could  amend  under  41  &  42 
Vict.  c.  26,  s.  28,  sub-s.  2.    Ibid. 

16. — Borough  vote:  amendment:  notice  of 
objection :  specification  of  list  and  division  to 
which  objection  refers]— in  the  township  of  B., 
in  the  borough  of  W.,  there  were  three  lists  of 
Parliamentary  voters — namely,  freemen,  occu- 
piers, and  lodgers.  The  occupiers  list  was  the 
only  one  of  these  made  out  in  divisions,  being  in 
accordance  with  section  15  of  the  41  &  42  Vict, 
c.  26.  Notice  of  objection  was  given  to  the 
overseers  in  these  terms : — *4 1  hereby  give  you 
notice  that  I  object  to  the  names  of  the  persons 
mentioned  below  being  retained  in  the  B.  list  of 
persons  Division  I.  entitled  to  vote  at  the  election 
of  a  member  to  serve  in  Parliament  for  the 
borough  of  W."  : — Held,  that  such  notice,  if  not 
in  form  an  accurate  compliance  with  the  Form 
(I.)  No.  1,  in  the  schedule  to  41  &  42  Vict.  c.  26, 
was  such  a  notice  and  gave  such  information  as 
was  contemplated  by  the  Act.  The  informality 
and  inaccuracy  were  at  any  rate  to  be  treated  as 
a  mistake,  and  within  the  powers  of  amendment 
conferred  on  the  Revising  Barrister  under  sec- 
tion 28,  sub-section  2,  of  the  same  Aot.  Bollen 
v.  Southall,  54  Law  J.  Rep.  QJB.  589 ;  Law  Rep. 
15  Q.B.  D.  461. 

16. — Borough  vote :  lodger :  sufficiency  of  de- 
claration annexed  to  notice  of  claim] — By  section 
23  of  41  &  42  Vict.  o.  26,  "  in  the  case  of  a  per- 
son claiming  to  vote  as  a  lodger,  the  declaration 
annexed  to  his  notice  of  olaim  shall,  for  the 
purposes  of  revision,  be  prima  facie  evidence  of 
his  qualification  "  : — Held  (reversing  the  decision 
of  the  Revising  Barrister),  that  the  section 
applied  to  all  lodger  claimants,  both  new  and 
old— as  well  to  those  who  claim  in  respect  of 
lodgings  for  the  first  time  under  30  &  31  Vict.  c. 
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102,  a.  4,  as  to  those  who,  being  already  on  the 
list  of  voters,  claim  to  be  placed  on  the  list 
under  41  A  42  Vict.  c.  26,  s.  22— so  that  a  person 
claiming  to  be  put  on  the  list  as  a  lodger  for  the 
first  time  is  not  bound  to  appear  before  the  Re- 
vising Barrister,  either  personally  or  by  an  agent, 
in  support  of  his  claim ;  but  the  notice  of  claim 
and  declaration  annexed  thereto  are  to  be  taken 
as  prima  facie  evidence  of  his  qualification,  and 
the  Revising  Barrister,  in  the  absence  of  any 
objection  thereto,  is  bound  to  allow  such  claim. 
Nuth  v.  Tamplin  (App.),  51  Law  J.  Rep.  Q.B. 
177 ;  Law  Bep.  8  Q.B.  D.  247. 

17. — County  vote:  121.  occupier:  proof  of 
notice  of  claim] — The  Revising  Barrister  is  en- 
titled under  sections  37  and  38  of  6  Vict.  c.  18  to 
require  proof  that  a  person,  who  claims  in  con- 
sequence of  the  omission  of  his  name  from  the 
122.  occupiers  list,  gave  due  notice  of  his  claim 
to  be  inserted  in  such  list.  The  fact  that  the 
overseers  have  inserted  his  name  in  the  list  of 
claimants  for  that  franchise  is  not  sufficient 
proof  that  he  has  given  due  notice  of  claim.  In 
re  Sale  (App.),  50  Law  J.  Bep.  Q.B.  113. 

Objection  to  voter  placed  in  Division  I. :  Revising 
Barrister  not  bound  to  transfer  name  to  other 
division.    See  Municipal  Corporation,  13. 

Oath. 

See  Parliamentary  Oath. 

Privilege. 

18. — Resolutions  and  orders  as  to  internal 
affairs]— No  action  will  lie  against  an  officer  of 
the  House  of  Commons  for  acts  done  under  an 
order  of  the  House,  with  the  execution  of  which 
he  is  charged  by  a  resolution  of  the  House  itself, 
although  such  resolution  may  forbid  a  member 
of  the  House  to  do  that  which  by  the  law  of  the 
land  he  has  a  right  to  do.  Bradlaugh  v.  Oossett, 
53  Law  J.  Bep.  Q.B.  209 ;  Law  Bep.  12  Q.B.  D. 
271. 

The  Court  will  not  enquire  into  the  legality  of 
a  resolution  of  the  House  in  respect  of  its  in- 
ternal discipline  and  the  conduct  of  its  own 
members.    Ibid. 

19. — Witness] — A  witness  summoned  to  give  ' 
evidence  before  a  select  committee  of  the  House 
of  Commons  is  privileged  as  to  anything  he  may 
say  while  under  examination  by  the  committee, 
and  no  action  will  lie  for  any  slander  uttered  by 
him  under  such  circumstances.  Ooffin  v.  Donelly, 
50  Law  J.  Bep.  Q.B.  303 ;  Law  Bep.  6  Q.B.  D. 
307. 

PABLIAMENTABY  DEPOSIT. 

Abortive  company:  meritorious  creditors] — 
Promoters  of  an  abortive  railway  or  tramway 
company,  and  Parliamentary  agents  engaged  by 
them  in  its  promotion,  will  not  be  deemed  meri- 
torious creditors  of  the  company  within  the 
clause  prescribed  by  the  Standing  Orders  of  the 
Houses  of  Parliament  (and  with  respect  to  tram- 
way companies  also  by  the  Board  of  Trade  Rules 


of  the  24  th  of  July,  1878)  to  be  inserted  in  all 
railway  and  tramway  private  bills  providing 
that  the  Parliamentary  deposit  after  payment 
of  compensation  (if  any)  "shall  be  either  for- 
feited to  the  Crown,  or,  in  the  discretion  of  the 
Court,  be  paid  to  the  receiver  or  liquidators  (if 
any)  of  the  company,  or  be  otherwise  applied  as 
part  of  the  assets  of  the  company  for  the  benefit 
of  the  creditors  thereof."  In  re  The  Birming- 
ham and  Lichfield  Junction  Railway  Company, 
54  Law  J.  Bep.  Chanc.  580 ;  Law  Bep.  28  Ch.  D. 
652. 

Application  of:  persons  injured  by  commence- 
ment, construction,  or  abandonment  of  rail- 
way.   See  Railway  Company,  1. 

PABLIAMENTABY  OATH. 

1,—Oath  of  allegiance] — By  the  Promissory 
Oaths  Act,  1868  (31  A  32  Vict.  c.  72),  s.  8,  the 
oath  of  allegiance  prescribed  by  that  Act  is  sub- 
stituted for  the  oath  prescribed  by  the  Parlia- 
mentary Oaths  Act,  1866  (29  Vict.  c.  19),  s.  1, 
but  "all  the  provisions  of  the  said  Act  shall 
apply  to  the  oath  substituted  by  this  section,  in 
the  same  manner  as  if  the  form  of  oath  were 
actually  inserted  "  in  the  said  Act  "  in  the  place 
of  the  oath  for  which  it  is  substituted."  The 
Statute  Law  Revision  Act,  1875  (38  <fc  39  Vict, 
c.  66),  s.  1  and  schedule,  repealed  section  1  of 
the  Act  of  1866  "  as  to  the  form  of  oath  thereby 
prescribed  " : — Held  (affirming  the  judgment  of 
the  Queen's  Bench  Division,  50  Law  J.  Bep. 
Q.B.  678 ;  Law  Bep.  7  Q.B.  D.  161),  first,  that 
the  oath  prescribed  by  the  Act  of  1868  was 
substituted  for  the  oath  prescribed  by  the  Act  of 
1866,  and  that  all  the  penalties  imposed  by  the 
Act  of  1866  applied  to  the  oath  so  substituted ; 
secondly,  that  the  operation  of  the  Act  of  1868 
was  not  affected  by  the  Act  of  1875.  Clarke 
v.  Bradlaugh  (App.),  51  Law  J.  Bep.  Q.B.  1 ; 
Law  Bep.  8  Q.B.  D.  63. 

2. — Penalty  for  sitting  vritliout  taking  the 
oath:  recovery  of:  right  of  member  of  parlia- 
ment to  affirm] — Members  of  the  Houses  of  Par- 
liament are  required  by  29  Vict.  o.  19  to  take  an 
oath  before  sitting  or  voting,  and  section  5  pro- 
vides that  if  any  member  of  the  House  of  Peers 
votes  or  sits  without  taking  the  oath  he  shall 
be  subject  "  to  a  penalty  of  5002.,  to  be  recovered 
by  action  in  one  of  Her  Majesty's  Superior 
Courts  at  Westminster,  and  that  if  a  member  of 
the  House  of  Commons  votes  or  sits  without 
taking  the  oath  he  shall  be  subject  to  a  like 
penalty."  By  section  4,  "Quakers  and  every 
other  person  for  the  time  being  by  law  permitted 
to  make  a  solemn  affirmation  or  declaration  in- 
stead of  taking  an  oath,"  may  on  taking  their 
or  his  seat  in  Parliament  make  an  affirmation 
in  a  form  prescribed  by  the  Act  instead  of  taking 
the  oath.  The  Evidence  Amendment  Act,  1869 
(32  &  33  Vict.  c.  68),  provides  that  a  person 
called  to  give  evidence  in  a  Court  of  justice 
shall,  if  he  objects  to  take  an  oath,  and  if  the 
presiding  Judge  is  satisfied  that  the  taking  of 
an  oath  would  have  no  binding  effect  upon  his 
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conscience,  make  a  promise  and  declaration  in- 
stead. To  an  action  by  a  common  informer  for 
a  penalty  alleged  to  have  been  incurred  by  the 
defendant,  a  member  of  the  House  of  Commons, 
who  had  sat  and  voted  without  having  taken 
the  oath,  the  defendant  pleaded  that  he  was  a 
person  on  whose  conscience  an  oath  would  have 
no  binding  effect,  and  that  he  had  made  an 
affirmation  pursuant  to  the  provisions  of  the 
Parliamentary  Oaths  Act,  1866.  The  plaintiff 
demurred :— Held  (by  the  Court  of  Appeal),  that 
the  penalty  could  be  recovered  by  a  common 
informer;  that  the  defendant  was  not  entitled 
to  make  an  affirmation  instead  of  taking  the 
oath ;  and  that  the  provisions  of  the  Evidence 
Amendment  Act,  1869  (32  &  33  Vict.  c.  68),  are 
confined  to  witnesses,  and  do  not  apply  to  the 
taking  an  oath  by  members  of  Parliament  as  a 
qualification  for  sitting  in  either  House.  Clarke 
v.  Bradlaugh  (App.),  50  Law  J.  Rep.  Chanc.  342 ; 
Law  Rep.  7  Q.B.  D.  38. 

3. — Penalties:  person  having  no  religious 
belief:  incapacity  of,  to  take  oath:  practice  of 
house  of  commons :  evidence :  trial  at  bar :  new 
trial :  motion  for :  notice] — An  information  by 
the  Attorney-General  to  recover  penalties  in- 
curred under  the  Parliamentary  Oaths  Act,  1866, 
is  not  a  criminal  cause  or  matter  within  the 
meaning  of  section  47  of  the  Judicature  Act, 
1873,  so  as  to  preclude  a  defendant  from  appeal- 
ing against  the  judgment  of  the  High  Court  at 
bar.  The  Attorney-General  v.  Bradlaugh  (App.), 
54  Law  J.  Rep.  Q.B.  205 ;  Law  Rep.  14  Q.B.  D. 
667. 

A  person  who  does  not  believe  in  a  Supreme 
Being,  and  is  one  upon  whose  conscience  an 
oath,  as  an  oath,  has  no  binding  force,  is  wholly 
incapable  of  taking  the  oath  prescribed  by  the 
Parliamentary  Oaths  Act,  1866,  as  amended  by 
the  Promissory  Oaths  Act,  1868.    Ibid. 

The  oath  required  to  be  taken  by  section  1  of 
the  Act  of  1866,  as  amended  by  the  Act  of  1868, 
is  to  be  taken  by  a  member  not  once  only  in  the 
same  Parliament,  but  every  time  a  member  after 
being  elected  and  returned  takes  his  Beat.  Ibid. 
Under  section  3  of  the  Act  of  1866  the  oath 
must  be  taken  and  subscribed  by  a  member  with 
all  the  due  solemnities  used  in  Parliament,  but 
so  as  no  debate  or  business  be  interrupted  by 
such  member.    Ibid. 

Any  member  who  takes  his  seat  without  taking 
the  oath  within  the  meaning  of  the  Act  is  liable 
to  the  penalties  imposed  by  the  Act,  even  though 
the  House  of  Commons  itself  were  not  only  not 
to  refuse  him  leave  to  be  sworn,  but  were  actually 
to  pass  a  resolution  permitting  him  to  be  sworn. 
Ibid. 

Statements  and  avowals  of  a  defendant  as  to 
his  belief  in  a  Supreme  Being,  and  as  to  whether 
an  oath,  as  an  oath,  has  any  binding  force  upon 
his  conscience,  are  admissible  in  the  trial  at  bar 
of  an  action  for  penalties  under  the  Parliamen- 
tary Oaths  Act,  1866,  even  though  such  state- 
ments or  avowals  were  made  before  he  was 
eleoted  a  member  of  the  Parliament  in  which  he 
sat  and  voted.    Ibid, 


Evidence  of  the  usages  and  practice  of  the 
House  is  also  admissible  to  explain  the  meaning 
of  the  Act  and  Standing  Orders'  of  the  House 
with  regard  to  making  and  subscribing  the  oath. 
Ibid. 

PAROL  EVIDENCE. 
See    Evidence,    15-18. 


PART   PERFORMANCE. 
See  Frauds,  Statute  of,  1,  7,  9. 

PARTICIPATING  POLICY-HOLDER. 
See  Company— Shares,  8;  Winding-up,  7. 

PARTICULARS. 

See    Admiralty— Pleading,    2;    Patent,  3,  4; 
Practice— Pleading,  22. 

PARTIES. 

See  Practice— Parties. 


PARTITION. 


Jurisdiction. 
Owelty. 

Sale. 


Jurisdiction. 


1. — Discretion  of  court] — Although  the  Court 
has,  under  section  3  of  the  Partition  Act,  1868, 
jurisdiction,  under  the  circumstances  there  men- 
tioned, to  direct  a  sale  instead  of  a  partition,  the 
exercise  of  that  jurisdiction  is  purely  discre- 
tionary, and  where  the  Judge  has  exercised  his 
discretion  the  Court  of  Appeal  will  not  as  a  rule 
interfere.  In  re  Dyer ;  Dyer  v.  Paynter  (App.), 
54  Law  J.  Rep.  Chanc.  1133. 

2.—  Power  of  sale]—  The  existence  of  a  power 
of  sale  or  partition  in  trustees  is  no  bar  to  the 
right  of  one  of  the  beneficial  owners  to  parti- 
tion. Boyd  v.  Allen,  53  Law  J.  Rep.  Chanc. 
701 ;  Law  Rep.  24  Ch.  D.  622. 

3.—  Trust  for  sale:  beneficiaries  all  sui 
juris] — A  testator  directed  his  trustees  to  sell 
his  copyhold  estates  "  at  such  times  and  in  such 
manner  as  they  or  he  should  think  fit,"  and  to 
stand  possessed  of  the  proceeds  of  sale  upon 
the  usual  trusts  for  the  benefit  of  his  wife  for 
life,  and  after  her  decease  for  hiB  children  on 
attaining  twenty-one  or  marriage.  All  the  chil- 
dren were  sui  juris.  Three  of  them  and  the 
tenant  for  life  desired,  and  the  other  three 
opposed,  a  partition : — Held  (affirming  Bacon, 
V.C.,  51  Law  J.  Rep.  Chanc.  555  ;  Law  Rep.  20 
Ch.  D.  200),  that  the  Partition  Act  did  not 
apply,  that  the  trust  for  sale  was  still  operative, 
and  that  the  Court  would  not  interfere.  Biggs 
v.  Peacock  (App.),  52  Law  J.  Rep.  Chanc.  1 ;  Law 
Rep.  22  Ch.  D.  284, 
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Owelty. 

4  — Tenant  for  life :  expenditure :  allowance] 
—In  an  action  for  partition  of  property  settled 
on  two  sisters  and  their  husbands  and  families, 
the  Court,  in  adjusting  the  amount  to  be  paid 
for  owelty,  allowed  sums  expended  in  improve- 
ments, so  far  as  the  value  of  the  property  had 
been  increased,  by  Buch  expenditure.  Watson  v. 
Gass,  51  Law  J.  Bep.  Chanc.  480. 

Sale. 

6. — Conversion  :  infant]  —Land  was  sold  in 
a  partition  action,  under  an  order  made  during 
the  infancy  of  parties  entitled  to  shares,  who 
died  intestate  and  unmarried :— Held,  that  their 
shares  of  the  purchase-money  belonged  to  the 
estate  of  their  father  as  personalty.  Mordaunt 
v.  Benwell,  54  Law  J.  Bep.  Chanc.  247;  Law 
Rep.  19  Ch.  D.  302. 

6. — Conversion ;  lunatic]— By  an  order  made 
in  a  partition  action  certain  real  estate  was  sold 
in  which  a  lunatic  was  interested,  and  the  pro- 
ceeds of  sale  representing  his  share  were  paid 
into  Court  to  the  credit  of  the  matter  of  the 
lunacy,  but  not  carried  over  to  a  real  estate 
account.  Upon  the  death  of  the  lunatic  intes- 
tate, his  administrator  presented  a  petition  for 
payment  out  of  the  moneys  representing  his 
share,  but  it  was  held  that  the  moneys  still  re- 
tained the  character  of  land,  and  as  such  passed 
to  his  heir-at-law.  In  re  Barker,  50  Law  J. 
Rep.  Chanc.  334 ;  Law  Rep.  17  Ch.  D.  241. 

The  words  of  the  23rd  section  of  the  Leases 
and  Sales  of  Settled  Estates  Act,  when  intro- 
duced into  the  Partition  Act  by  section  8,  are 
not  to  be  restricted  to  a  sale  of  settled  estates 
only,  but  extend  to  all  sales  effected  under  the 
Partition  Act.    Ibid. 

7. — Parties:  dispensing  with  service:  form 
of  judgment] — Where  in  a  partition  action,  at 
the  request  of  the  parties  to  the  action,  but  in 
the  absence  of  some  of  the  other  persons  in- 
terested, a  sale  is  asked  for,  the  Court  will  not 
preface  the  order  by  a  declaration  that  a  sale  is 
more  beneficial  than  a  partition.  Form  of  order 
for  sale  under  section  3  of  the  Partition  Act, 
1876,  providing  that  service  of  the  judgment 
may  be  dispensed  with.  In  re  Hardman ; 
Pragnell  v.  Batten,  50  Law  J.  Rep.  Chanc.  272 ; 
Law  Rep.  16  Ch.  D.  360. 

8. --Pleading  :  plaintiff  claiming  sale]— A 
plaintiff  in  a  partition  action,  who  claims  to  be 
entitled  to  a  sale  in  lieu  of  a  partition  under 
section  3  of  the  Partition  Act,  1868,  ought  by 
the  allegations  in  his  statement  of  claim  clearly 
to  set  forth  the  grounds  upon  which  he  claims 
a  sale,  so  that  the  defendant  may  be  apprised 
under  which  section  of  the  Act  the  plaintiff 
means  to  proceed.  Evans  v.  Evans ;  Evans  v. 
Jones,  52  Law  J.  Rep.  Chanc.  304. 

A  mere  allegation  that  the  property  consisted 
of  a  copyhold  messuage  and  about  eleven  acres 
of  land  was  held  not  sufficient  to  shew  that  the 
plaintiff  claimed  a  sale  under  section  3,  so  as 
to  preclude  the  defendant  from  purchasing  the 
plaintiff's  share  pursuant  to  section  5.    Ibid. 


9. — Bequest  for,  by  married  woman] — In  a 
partition  action  a  request  for  sale  on  behalf  of 
a  married  woman  was  directed  to  be  made  in 
writing,  signed  by  her,  authorising  and  request- 
ing her  solicitor  to  instruct  counsel  to  ask  for  a 
sale.  Grange  v.  White,  50  Law  J.  Rep.  Chanc. 
620 ;  Law  Rep.  18  Ch.  D.  612. 

10. — Bequest  for :  married  woman :  request 
by  counsel:  conversion:  separate  examination] 
— An  order  for  the  sale  of  a  married  woman's 
share  of  real  estate,  when  made  with  her  con- 
sent or  at  her  request  under  section  6  of  the 
Partition  Act,  1876,  operates  as  a  conversion  of 
such  share  into  personal  estate ;  but  a  request 
for  sale  under  that  section  should  be  made  by  a 
person  with  special  authority  to  act  on  her 
behalf  in  the  action,  and  a  request  by  her 
counsel  is  not  sufficient.  Crooks  v.  Whitworth 
(Law  Rep.  10  Ch.  D.  289)  not  followed.  Wallace 
v.  Greenwood,  50  Law  J.  Rep.  Chanc.  289 ;  Law 
Rep.  16  Ch.  D.  362. 

Where  in  a  partition  action  the  share  of  a 
married  woman  in  the  proceeds  of  sale  is 
under  200Z.,  an  order  will  be  made  for  payment 
out  to  her  upon  her  separate  receipt  and  an 
affidavit  of  no  settlement,  and  her  separate 
examination  as  to  her  election  to  take  the 
money  as  personal  estate  will  be  dispensed 
with.  In  re  Shaw  (49  Law  J.  Rep.  Chanc.  213) 
not  followed.    Ibid. 

U,  —  Bight  of  tenant  in  common  to  decree 
against  co-tenant  who  is  mortgagee  of  entirety] 
— Where  a  tenant  in  common  of  real  estate, 
which  was  subject  to  a  mortgage  in  fee,  pro- 
cured an  assignment  of  the  mortgage,  and  ob- 
tained possession  under  it, — Held,  in  a  partition 
action,  that  this  did  not  take  away  the  right 
of  his  co-tenant  to  a  decree  for  sale,  subject  to 
the  incumbrance.  Waite  v.  Bingley,  51  Law  J. 
Rep.  671 ;  Law  Rep.  21  Ch.  D.  674. 

Real  estate  in  England  does  not  vest  in  the 
assignee  under  a  bankruptcy  in  Victoria  where 
no  deed  has  been  executed  under  the  colonial 
statute.    Ibid. 

Letters  testimonial  sealed  by  the  Supreme 
Court  of  the  colony  of  Victoria,  setting  forth 
verbatim  a  will  of  real  estate  made  in  that 
colony,  and  stating  that  it  had  been  duly  proved, 
were  accepted  as  sufficient  proof  of  the  will  for 
the  purposes  of  the  uBual  preliminary  decree  in 
a  partition  action.    Ibid. 

12. — Sale  out  of  court]— The  Court  has  no 
jurisdiction  under  the  Partition  Act,  1868,  s.  8, 
to  direct  a  sale  out  of  Court  where  there  are 
infants  interested  and  no  power  of  sale.  Strug- 
nell  v.  Strugnell,  53  Law  J.  Rep.  Chanc.  1167 ; 
Law  Rep.  27  Ch.  D.  258. 

13. — Service  out  of  jurisdiction :  dispensing 
with  service  and  advertisements] — In  a  partition 
action  the  Court  cannot,  in  addition  to  dispens- 
ing with  service  on  parties  out  of  the  jurisdiction, 
dispense  also  with  the  advertisements  directed 
by  section  3  of  the  Partition  Act,  1876.  Hacking 
v.  Whalley,  51  Law  J.  Rep.  Chanc.  944. 

14. — Vesting  order:  parties  not  under  dis- 
ability: appointing  persons  to  convey]— Seotion 
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1  of  the  Trustee  Extension  Act,  1852,  applies  to 
sales  under  the  Partition  Acts,  1868  and  1876, 
and  is  not  limited  to  the  cases  of  persons  under 
disability.  Beckett  v.  Sutton,  61  Law  J.  Rep. 
Chano.  432. 

PARTNERSHIP. 
Aotion. 

Bankruptcy  of  Partner. 

Contract. 

Articles. 

Participation  in  profits. 
Dissolution. 
Liabilities. 
Property. 


Aotion. 

Against  firm. 

Appearance  by  firm.  See  Practice —Appear- 
ance, 3. 

Appearance:  default  of  appearance  of  one  of 
several  partners:  judgment,  how  to  be  ob- 
tained.   See  Practice— Judgment,  17. 

Judgment  against  firm,  effect  of.  See  Practice — 
Judgment,  18. 

Judgment  entered  against  one  member  of  a  firm 
not  allowed  to  be  altered  so  as  to  include 
another.    See  Practice — Judgment,  16. 

Mortgage  of  share  of  partnership :  foreclosure : 
form  of  order.  See  Mortgage — Foreclosure,  12. 

Partnership  action. 

1.— Costs  of  unsuccessful  claim:  appeal  for 
costs]—  Where  in  a  partnership  action  the  plain- 
tiff, who  had  obtained  a  judgment  for  taking  the 
accounts  of  the  partnership,  took  out  a  summons 
to  vary  the  chief  clerk's  certificate,  which  sum- 
mons was  refused, — Held,  that  an  order  that 
the  costs  of  that  summons  should  nevertheless 
be  paid  out  of  the  estate  was  an  order  within 
the  discretion  of  the  Court  as  to  costs ;  that 
such  order  did  not  amount  to  an  order  appro- 
priating to  the  payment  of  costs  a  fund  not 
properly  attributable  to  that  purpose— within 
the  decision  of  Jones  v.  Chennell  (47  Law  J. 
Rep.  Chanc.  583  ;  Law  Rep.  8  Ch.  D.  492) ;  and 
that  no  appeal  would  lie  from  that  order. 
Butcher  v.  Pooler  (App.),  52  Law  J.  Rep.  Chano. 
930 ;  Law  Rep.  24  Gh.  D.  273. 

In  re  Foster  v.  The  Great  Western  Railway 
Company  (51  Law  J.  Rep.  Q.B.  233 ;  Law  Rep. 
8  QJB.  D.  515)  distinguished.    Ibid. 

2.  —  Form  of  judgment :  sale  •/  partnership 
assets]  — In  an  action  for  dissolution  of  partner- 
ship judgment  by  consent  was  asked  for,  and  in- 
cluded an  enquiry  in  what  manner  the  partner- 
ship assets  might  be  most  beneficially  sold:— 
Held,  that  the  enquiry  should  be  omitted,  and 
that  there  should  be  substituted  a  direction  for 
sale  with  the  Judge's  approbation.  P*gc  v. 
Slade,  54  Law  J.  Rep.  Chano.  1131. 


3.  -Sale  of  business  :  mode  of  sale]—  Where 
the  premises  at  which  a  partnership  business 
was  carried  on  belonged  to  one  partner  exclu- 
sively, the  Court,  in  directing  a  sale  of  the  busi- 
ness in  an  aotion  between  the  partners  for 
dissolution,  ordered  the  sale  to  be  conducted  by 
an  independent  firm  of  solicitors,  with  liberty  to 
either  partner  to  bid.  Pawsey  v.  Armstrong, 
50  Law  J.  Rep.  Chano.  683;  Law  Rep.  18 
Ch.  D.  698. 

Adding  to  judgment :  return  of  premium.  See 
Practice — Judgment,  1. 

Parties.    See  Practice— Parties,  17. 

Right  of  partner  to  inspection  of  accounts. 
See  Practice — Production  of  Documents,  27. 

Bankruptcy  of  Partner. 

4. — Where  one  partner  in  a  firm  has  be- 
come bankrupt,  his  solvent  partner  can  give  a 
good  discharge  for  debts  due  to  the  firm,  and 
has  a  right,  as  against  the  trustee  of  the  insol- 
vent partner,  to  get  in  the  assets  of  the  partner- 
ship, and  even  to  use  the  name  of  the  trustee 
for  that  purpose  upon  giving  him  an  indemnity. 
Ex  parte  Owen ;  in  re  Owen  (App.),  53  Law  J. 
Rep.  Chano.  863 ;  Law  Rep.  13  Q.B.  D.  113. 

Proof  by  executors  of  retired  partner  in  com- 
petition with  creditors  of  old  firm.  See  Bank- 
ruptcy— Proof,  11. 

Purchase  by  partner  of  books  of  account  of 
co-partner  prior  to  his  bankruptcy  valid  as 
against  trustee  in  bankruptcy.  See  Bank- 
ruptcy— Assets,  1. 

Statement  of  affairs :  liquidating  debtor  in  part- 
nership.   See  Bankruptcy — Liquidation,  11. 

Contract. 

Articles* 

6. — Annuity  to  executors  of  deceased  partner 
for  widow]— A.  and  B.  entered  into  partnership 
for  a  term  of  ten  years,  if  they  should  so  long 
live,  or  until  determination  by  notioe.  It  was 
provided  by  the  articles  of  partnership  that, 
from  the  determination  of  the  partnership,  the 
retiring  partner,  his  executors  or  administrators, 
or  the  executors  or  administrators  of  a  deceased 
partner,  should  be  entitled  to  receive  out  of  the 
profits  of  the  business  such  yearly  sums  as 
thereinafter  provided  during  such  periods  as 
thereinafter  mentioned— that  was  to  Bay,  during 
so  much  (if  any)  of  the  term  of  years  therein 
mentioned,  from  a  date  therein  named,  as 
either  the  retiring  partner  or  a  widow  of  the 
retiring  or  deceased  partner  should  be  living, 
if  such  partner  should  be  A.,  the  sum  of 
2502.  and  any  yearly  sum  which  might  become 
payable  to  the  executors  or  administrators  of  a 
deceased  partner,  to  be  applied  in  suoh  manner 
as  such  partner  should  by  deed  or  will  direct 
for  the  benefit  of  the  widow  or  children,  or,  in 
default  of  such  direction,  to  be  paid  to  suoh 
widow  for  her  own  benefit.    A.  died,  leaving  a 
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widow,  bat  no  children,  having  by  his  will,  dated 
prior  to  the  articles  of  partnership,  devised  and 
bequeathed  all  his  real  and  personal  estate  to 
his  wife,  and  appointed  her  sole  executrix.  An 
action  was  brought  by  a  creditor  for  the  ad- 
ministration of  A.' b  estate,  and  a  receiver  was 
appointed.  A.'s  estate  was  likely  to  be  insuffi- 
cient to  pay  his  creditors.  An  application  was 
made  for  an  order  directing  the  surviving 
partner  to  pay  the  annuity  to  the  receiver :  — 
Held,  that,  upon  the  construction  of  the  articles 
of  partnership,  the  annuity,  when  it  came  into 
the  hands  of  the  executrix,  came  not  as  assets 
of  the  testator,  but  as  a  trust  fund  impressed 
with  a  trust  in  favour  of  the  widow,  and  that  the 
annuity  must  be  paid  to  her.  In  re  Flavell ; 
Murray  v.  Flavell  (App.),  53  Law  J.  Rep.  Chanc. 
185 ;  Law  Rep.  26  Ch.  D.  89. 
Decision  of  North,  J.,  affirmed.    Ibid. 

Agreement  constituting  partnership.    See  Com- 
pany— Memorandum,  5. 

Participation  in  profits. 

6. — An  agreement  to  share  the  profit  and 
loss  of  a  business  entitles  each  party  as  against 
the  other  to  the  general  rights  of  a  partner,  in- 
cluding an  interest  in  the  goodwill;  and  the 
agreement  would  have  this  legal  effect  notwith- 
standing a  stipulation  that  the  parties  should 
not  be  partners.  Patosey  v.  Armstrong,  50  Law 
J.  Rep.  Chanc.  683 ;  Law  Rep.  18  Ch.  D.  698. 

Where  a  former  servant  claims  to  be  a  partner, 
his  case  must  be  made  out  by  strong  evidence. 
Ibid. 

7. — The  fact  that  a  person  is  entitled  and 
liable  under  an  agreement  to  participate  in  the 
profits  and  losses  of  a  business  is  not  conclusive 
evidence  of  the  existence  of  a  partnership  as 
between  himself  and  the  other  parties  to  the 
agreement,  although  he  may  be  liable  as  a 
partner  towards  outsiders.  Walker  v.  Hirsch 
(App.),  64  Law  J.  Rep.  Chanc  315 ;  Law  Rep. 
27  Ch.  D.  460. 

Pawsey  v.  Armstrong  (see  last  case)  ques- 
tioned.   Ibid. 

The  existence  of  a  partnership  as  between  the 
parties  to  an  agreement  must  be  ascertained 
from  the  provisions  of  the  agreement.    Ibid. 

The  plaintiff,  formerly  a  clerk  of  the  defen- 
dants trading  as  H.  &  Co.,  had  become  entitled 
under  a  written  agreement  between  himself 
and  H.  &  Co.  to  a  fixed  salary,  and  in  addition 
one  eighth  share  of  the  net  profits,  and  liable  to 
bear  one  eighth  of  the  losses  as  shewn  by  the 
books  when  balanced,  and  had,  pursuant  to  the 
agreement,  advanced  1,5002.  to  the  business,  the 
agreement  being  determinable  on  four  months' 
notice  on  either  side.  The  plaintiff,  having 
been  subsequently  dismissed  by  the  defendants, 
brought  an  action  to  wind  up  the  partnership, 
and  for  an  injunction  to  restrain  the  defendants 
from  excluding  him  from  the  management  of 
the  business,  and  for  the  appointment  of  a 
receiver : — Held  (affirming  Pearson,  J.),  that,  on 
the  true  view  of  the  agreement,  the  plaintiff 
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was  not,  as  between  himself  and  the  defendants, 
a  partner,  with  a  partner's  consequential  rights 
as  claimed  by  him.    Ibid. 

Participating  policy  holder :  assignees  paying 
premium.     See  Company.  —  Shares,  8. 

Creditors. 

Action  by  creditor  for  administration  of  separate 
estate  of  deceased  partner,  not  maintainable. 
See  Administration,  39. 

Joint  and  separate  creditors :  proof  by,  in 
bankruptcy.    See  Bankruptcy— Proof,  17,  18. 

Lien  of  solicitors :  priority  of,  over  creditors  of 
partnership.    See  Solicitor,  35. 

Deceased  Partner. 

Bequest  of  share  of  business.  See  Will  — 
Specific  Gift,  2. 

Direction  to  trustees  or  executors  to  carry  on 
testator's  business :  effect  of.  See  Adminis- 
tration, 56. 

Share  of  deceased  partner  retained  in  business 
without  authority:  his  administratrix  not 
admitted  to  prove  in  liquidation  of  co-partners 
in  competition  with  creditors.  See  Bank- 
ruptcy— Proof,  10. 

Dissolution. 

Q.— Date  from  which  dissolution  commences] 
—Where  partnership  articles  contain  no  pro- 
vision for  the  dissolution  of  the  partnership,  and 
the  intervention  of  the  Court  is  sought  to  put 
an  end  to  the  partnership  on  purely  equitable 
grounds,  such  as  incompatibility  of  temper,  and 
a  dissolution  is  decreed,  the  dissolution  will  date 
from  the  date  of  the  judgment.  Lyon  v.  Tweddell 
(App.),  50  Law  J.  Rep.  Chanc.  571 ;  Law  Rep. 
17  Ch.  D.  529. 

9.— Premium :  return  of]— The  plaintiff  and 
defendant  entered  into  partnership  as  solicitors 
for  a  term  of  twelve  years,  "  the  partnership  to 
be  determinable  at  the  option  of  either  partner  " 
by  giving  three  months'  notice ;  and  the  plaintiff 
to  have  the  option  of  increasing  his  share  in  the 
profits  of  the  business  upon  payment  to  the 
defendant  of  600J.  The  plaintiff  paid  the  pre- 
mium of  600Z.  Afterwards  the  defendant  dis- 
solved the  partnership  by  giving  a  notice  as 
provided  by  the  articles :— Held,  that  the  plain- 
tiff was  entitled  to  the  return  of  a  proportionate 
part  of  the  premium.  Rooke  v.  Nisbet,  60  Law 
J.  Rep.  Chanc.  588. 

Expulsion  of  partner :  expelled  partner  not  re- 
strained from  soliciting  customers.  See  Good- 
will, 5. 

And  see  Scotch  Law — Partnership. 

Liabilities. 

10.— Change  of  firm  :  right  to  charge  either 
old  or  new  partner] — Where  a  change  is  made  in 
a  partnership  by  the  retirement  of  an  old  and 
the  admission  of  a  new  member,  a  customer  of 
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the  original  partnership  who,  after  the  change, 
but  without  notice  thereof,  supplies  goods  to  the 
firm,  has  the  option  to  charge  the  firm  as  com- 
posed before  the  change,  or  as  existing  when  the 
goods  were  sold.  He  cannot  hold  both  outgoing 
and  incoming  partners  liable.  Scarf  v.  Jardine 
HX.),  61  Law  J.  Rep.  Q.B.  613;  Law  Rep.  7 
App.  Gas.  345. 

A  customer  under  such  circumstances,  after 
subsequently  receiving  notice  of  the  change,  sued 
the  new  partnership,  and  upon  their  becoming 
bankrupt  proved  in  the  bankruptcy : — Held,  that 
he  had  made  his  election  to  charge  the  new 
firm,  and  that  such  election  was  irrevocable  and 
barred  his  right  to  sue  an  outgoing  partner.  Ibid. 

11. — Solicitors  :  deposit  of  negotiable  securi- 
ties]— It  is  not  the  business  of  solicitors  to  keep 
negotiable  securities  for  their  clients,  and  if  one 
partner  of  a  firm  having  such  securities  in  his 
custody  deals  improperly  with  them,  the  other 
partners  are  not  liable,  unless  it  can  be  shewn 
that  they  had  authorised  their  partner  to  hold 
the  securities,  and  thus  constituted  such  holding 
the  business  of  the  firm,  or  had  wilfully  shut 
their  eyes  to  what  he  was  doing.  Cleather  v. 
Twisden  (App.),  54  Law  J.  Rep.  Chano.  408 ;  Law 
Rep.  28  Ch.  D.  340. 

Trustees  deposited  with  a  member  of  a  firm 
of  solicitors  bonds  payable  to  bearer  for  safe 
custody.  His  partner  had  no  actual  knowledge 
of  the  transaction,  but  the  bonds  were  referred  to 
in  letters  copied  into  the  press-book  of  the  firm, 
and  the  letters  were  charged  for  in  a  bill  of  costs 
made  out  in  the  name  of  the  firm,  and  some  of 
the  coupons  on  the  bonds  were  paid  to  the  per- 
sons entitled  by  cheques  of  the  firm.  The  bonds 
were  misappropriated  by  the  partner  in  whose 
custody  they  were  left : — Held,  upon  the  facts  of 
the  case,  that  his  partner  was  not  liable.    Ibid. 

Decision  of  Denman,  J.,  reversed  on  the  facts. 
Ibid. 

Fraud  by  one  partner:  order  of  discharge  ob- 
tained by  innocent  partner :  effect  of,  on  his 
liability  for  debt  incurred  by  fraud  of  his 
partner.    See  Bankruptcy — Discharge,  3. 

Premium,  return  of. 
See  supra,  No.  9,  and  Practice— Judgment,  1. 

Property. 

12.— Goodwill :  solicitors*  business]  —In  1877 
the  three  partners  in  a  firm  of  solicitors  agreed 
that  the  partnership  should  be  dissolved,  that 
two  of  them  should  continue  to  carry  on  the 
partnership  business,  and  should  employ  the 
third  as  a  clerk  at  a  salary,  and  that  all 
the  books,  papers,  and  other  property  of  the  firm 
should  vest  in  and  be  the  property  of  the  two 
continuing  partners.  The  third  partner  died 
shortly  afterwards,  and  in  an  action  by  his  ad- 
ministratrix against  the  two  continuing  partners, 
an  order  was  made  directing  the  partnership 
accounts  to  be  taken  as  from  January,  1874.  In 
taking  the  accounts,  the  plaintiff  claimed  that  a 


sum  should  be  allowed  in  respect  of  the  interest 
of  the  deceased  partner  in  the  "  goodwill "  of  the 
partnership  business,  which  was  put  at  10,000Z., 
being  five  years1  purchase  of  the  estimated 
annual  profits  of  the  business  : — Held,  that  under 
the  circumstances  no  sum  could  be  allowed  in 
respect  of  the  alleged  "goodwill"  of  the  busi- 
ness. Arundell  v.  Bell  (App.),  52  Law  J.  Rep. 
Chanc.  537. 

Per  Jessel,  M.R.—  As  a  general  rule,  and  in  the 
absence  of  express  contract,  there  is  not,  in  a 
partnership  between  solicitors,  any  partnership 
asset  which  is  capable  of  being  sold  or  valued 
as  the  "  goodwill  "  of  the  partnership  business. 
Ibid. 

Goodwill :  sale  of :  soliciting  customers  of  old 
firm.    See  Goodwill,  4. 

Real  property  forming  part  of  partnership  assets : 
reconversion  of  into  realty  for  purposes  of 
probate  duty.    See  Probate  Duty,  3. 

PARTY-WALL. 

Dangerous  structure:  complaint  against  one 
owner.    See  Metropolis,  1. 

Liability  of  person  using  party-wall  so  as  to  in- 
volve risk  to  neighbour's  house.  See  Prin- 
cipal and  Agent,  14. 

PASSENGER  DUTY. 
See  Railway  Company,  15, 16. 

PASTURE. 
See  Common. 


Action. 

Infringement. 

Licence. 

Prolongation. 

Revocation. 

Specification. 

Validity. 
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[Rules  relating  to  applications  for  patents  and 
registration  of  patents,  with  list  of  fees  and 
rules  for  appeals  to  the  law  officers.  See 
58  Law  J.  Rep.  Q.B.  ad  init.] 

[Patents,  Designs,  and  Trade  Marks  Act,  1883. 
Application  for  patent,  s.  5.  Assignment  of 
patent  by  patentee  for  particular  places,  s.  36. 
Complete  specification,  acceptance  of,  to  pro- 
tect invention  until  grant  of  patent,  s.  15. 
Colonial  arrangements,  s.  104.  Comptroller, 
power  of,  to  refuse  application  or  require 
amendment,  s.  7.  Crown,  patent  to  bind, 
s.  27.  Date  of  patent  to  be  day  of  ap- 
plication, s.  13.  Deceased  inventor,  power  to 
grant  patent  to  representative  of,  s.  34.    De- 
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finitions,  s.  46.  Examiner,  reference  of  ap- 
plications to,  s.  6.  Existing  patents,  provi- 
sions as  to,  s.  45.  Exhibition  of  an  invention 
at  industrial  or  international  exhibition  not  to 
prejudice  patent  rights,  s.  39.  Extension  of 
term  of  patent,  power  of  Privy  Council  to 
grant,  s.  25.  Extent  of  patent  to  be  throughout 
United  Kingdom  and  Isle  of  Man,  s.  16.  Fees, 
s.  24.  Foreign  vessels  in  British  waters,  pro- 
visions as  to  use  of  English  patents  on,  s.  43. 
International  arrangements,  s.  163.  Legal 
proceedings,  88.  28-32.  Licenses,  power  of 
Board  of  Trade  to  order  grant  of,  s.  22.  Loss 
or  destruction  of  patent,  power  of  Comptroller 
to  seal  duplicate  on,  s.  37.  Models,  power  of 
Science  and  Art  Department  to  require,  on  pay- 
ment, 8.  42.  Museum  to  be  -vested  in  and 
controlled  by  Science  and  Art  Department, 
s.  41.  Offences  against  Act,  ss.  105,  106. 
Patent  Office  and  proceedings  thereat,  ss.  82  • 
102.  Provisional  protection  between  accept- 
ance of  application  and  sealing  of  patent,  s.  14. 
Register  of  patents,  b.  23.  Revocation,  mode 
of  obtaining,  s.  26.  Sealing  of  patent,  s.  12. 
Specification,  bs.  8-11.  Amendment  of,  ss. 
18-21.  Term  of  patent  to  be  fourteen  years, 
s.  17.  War  Secretary,  assignment  to,  of  certain 
inventions,  s.  44.    46  &  47  Vict.  c.  57.] 

[Patents,  Designs,  and  Trade  Marks  (Amend- 
ment) Act,  1885.  Amendment  of  ss.  5,  8,  9, 
12,  and  103  of  Act  of  1883,  and  other  amend- 
ments.   48  &  49  Vict.  c.  63.] 


Account  of  Profits. 
See  Nos.  13, 15, 16  infra. 

Action. 

1. — Costs  :  discretion] — In  an  action  in  the 
Court  of  the  County  Palatine  to  restrain  in- 
fringement of  a  patent  the  defendants  delivered 
particulars  of  objection.  At  the  trial  the  Judge 
held  the  patent  invalid  for  an  objection  ap- 
pearing on  the  face  of  it,  and  dismissed  the 
action  with  costs,  stating  his  opinion  that  the 
defendants  ought  to  have  the  costs  of  the  wit- 
nesses brought  up  to  support  their  particulars 
of  objection,  though  they  had  not  been  called,  as 
the  plaintiffs  virtually  had  been  nonsuited.  On 
taxation  the  Registrar  disallowed  these  costs, 
but  the  Vice-Chancellor  held  that  they  must  be 
allowed.  The  plaintiffs  appealed :—  Held,  that 
neither  Lord  Cairns's  Act  (21  &  22  Vict.  c.  27) 
nor  Sir  J.  Bolt's  Act  (25  &  26  Vict.  c.  42)  made 
it  obligatory  on  a  Court  of  equity  to  follow  the 
rule  as  to  costs  of  particulars  of  objections  laid 
down  by  the  Patent  Law  Amendment  Act,  1852 
(15  &  16  Vict.  c.  83),  s.  43,  and  that  the  rule 
which  applied  to  Courts  having  no  discretion  as 
to  costs  ought  not  to  be  followed  by  analogy  by  a 
Court  which  had  discretion  as  to  costs ;  that 
the  Vice-Chancellor  had  therefore  power  to  give 
these  costs,  and  that  they  must  be  allowed. 
Parnell  v.  Mart,  Liddell  &  Co*  (App.),  Law 
Bep.  29  Ch.  D.  325. 


2. — Costs  :  evidence :  utility :  scientific  as- 
sistance :  secret  process]  —Where  in  a  patent 
case  the  evidence  is  conflicting  and  indecisive 
on  a  scientific  point,  the  Court  is  at  liberty 
to  obtain  competent  independent  scientific  as- 
sistance in  determining  the  matters  at  issue. 
Badische  Anilin  und  Soda  Fabrik  v.  Levinstein, 
52  Law  J.  Bep.  Chanc.  704  ;  Law  Bep.  24  Ch. 
D.  166. 

Where  in  a  patent  case  the  defendant  denies 
infringement,  but  objects  to  state  in  open  Court 
the  process  he  actually  practises,  on  the  ground 
that  it  is  the  subject  of  a  valuable  secret,  of  the 
benefit  of  which  he  would  be  deprived  by  dis- 
closure, the  Court  will  first  ascertain  whether 
the  defence  fails  in  all  other  respects  than  in- 
fringement, and  then,  unless  the  defendant  pre- 
fers to  submit  to  an  injunction,  will  hear  the 
evidence  and  arguments  with  respect  to  the 
alleged  infringement  by  the  secret  process  with 
closed  doors,  and,  with  a  view  to  further  protect- 
ing the  secret,  will  order  the  shorthand  notes  of 
the  private  hearing  to  be  impounded  until  either 
an  appeal  is  entered  or  the  right  to  appeal  is 
abandoned.    Ibid. 

Observations  on  the  necessity  of  proof  by  the 
plaintiff  that  the  invention  has  been  worked, 
when  the  utility  of  the  invention  and  the 
sufficiency  of  the  specification  are  in  issue. 
A  patentee  failed  in  establishing  the  validity  of 
his  patent,  but  succeeded  on  the  issue  of  in- 
fringement : — Held,  that  the  plaintiff  must  pay 
the  general  costs  of  the  action,  but  that  the  de- 
fendant must  pay  the  costs  occasioned  by  the 
issue  of  infringement,  the  one  set  of  costs  to  be 
Bet  off  against  the  other.  A  certificate  under  15  & 
16  Vict.  c.  83,  s.  43,  that  the  validity  of  a  patent 
came  in  question  in  the  aotion  cannot  be  ob- 
tained by  the  defendant  in  an  action  for  infringe- 
ment. Badische  Anilin  und  Soda  Fabrik  v. 
Levinstein  (App.),  Law  Bep.  29  Ch.  D.  369. 

3. — Particulars  :  interrogatories] — The  ordi- 
nary rules  of  discovery  apply  to  patent  actions. 
Birch  v.  Mather^  52  Law  J.  Bep.  Chanc.  292; 
Law  Bep.  22  Ch.  D.  629. 

Therefore,  where  in  an  action  for  the  infringe- 
ment of  a  patent  the  defendants  had  delivered 
particulars  of  objections,  including  a  statement 
that  the  inventions  claimed  by  the  plaintiff  had, 
prior  to  the  date  of  the  letters  patent,  been  used 
at  places  named,  and  the  plaintiff  desired  to  ob- 
tain the  names  and  addresses  of  the  persons 
using  at  those  places  the  inventions, — Held,  that 
the  plaintiff  was  not  bound  to  apply  for  further 
particulars,  but  could  apply  for  leave  to  adminis- 
ter interrogatories.    Ibid. 

Held  also,  following  Finnegan  v.  James  (44 
Law  J.  Bep.  Chanc.  185 ;  Law  Bep.  19  Eq.  72) 
and  Crossley  v.  Tomey  (Law  Bep.  2  Ch.  D.  533), 
that  the  plaintiff  was,  notwithstanding  the  lan- 
guage of  the  Patent  Law  Amendment  Act,  1852, 
8.  41,  entitled  to  the  information  as  to  names 
and  addresses.    Ibid. 

4.— Particulars  of  objection  :  amendment] — 
In  a  patent  action,  after  issue  has  been  joined 
and  a  day  fixed  for  the  hearing,  if  the  defendant 
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applies  for  leave  to  amend  his  particulars  of  ob- 
jection, the  Court  will  place  the  plaintiff  in  the 
same  position  as  to  discontinuing  the  action, 
or  disclaiming  a  portion  of  his  invention,  as  he 
would  have  been  if  the  original  particulars 
of  objection  had  contained  the  new  instances  of 
prior  publication  proposed  to  be  introduced  by 
amendment ;  and  accordingly  all  costs  incurred 
by  the  plaintiff  subsequently  to  the  delivery  of 
the  original  particulars  of  objection  will  be 
ordered  to  be  paid  to  him  by  the  defendant  in 
case  he  elects,  within  a  time  fixed  by  the  order, 
to  discontinue  his  action.  Form  of  order.  The 
Edison  Telephone  Company  v.  The  India-rubber 
Company,  Law  Rep.  17  Ch.  D.  137. 

6. — Parties :  co-owners] — One  of  several  co- 
owners  of  a  patent  can  sue  for  an  injunction 
and  an  account.  Where  a  defendant,  by  his 
statement  of  defence,  submitted  that  the  several 
co-owners  with  the  plaintiff  of  a  patent  ought 
to  be  made  parties  to  the  action,  but  took  no 
course  to  bring  them  before  the  Court, — Held, 
upon  an  objection  by  the  defendants  at  the  trial 
to  the  action  proceeding  for  want  of  parties,  that 
they  were  too  late  in  taking  the  objection,  and 
that  they  ought  to  have  moved  under  Order  XVI. 
rules  13  and  14,  at  an  earlier  Btage,  to  have  the 
co-owners  joined  as  parties.  Sheehan  v.  The 
Great  Eastern  Railway  Company,  50  Law  J. 
Rep.  Chanc.  68 ;  Law  Rep.  16  Ch.  D.  59. 

6, — Pleading  :  partners  severing  in  defence : 
particulars  of  objections] — H.,  in  1873,  took  out 
a  patent  for  improvements  in  bobbin,  net,  and 
twist  lace  machines;    in  his  specification  he 
claimed,  not  only  the  whole  combination,  but 
also  three  subordinate  combinations.    In  1877 
H.  became  bankrupt,  and  his  trustee  assigned 
the  patent  to  C.    In  1880  H.  took  out  another 
patent  for  improvements  in  bobbin,  netting,  and 
twist  lace,  and  shortly  afterwards  entered  into 
partnership  with  S.   C.  brought  an  action  against 
H.  <fe  S.  for  infringing  his  patent.    H.  &  S.,  by 
their  statement  of  defence,  denied  the  infringe- 
ment, and  denied  the  validity  of  C.'s  patent.    C, 
by  his  reply,  stated  that  H.  A  S.  were  estopped 
from  denying  the  validity  of  his  patent.    H.  &  S. 
obtained  leave  to  sever  in  their  defence  and  to 
deliver  particulars  of  objections,  without  pre- 
judice to  any  question  at  the  trial  as  to  their 
being  estopped  from  objecting  to  the  validity  of 
C.'s  patent.    The  following  particulars  of  objec- 
tions were  delivered : — u  Take  notice,  that  at  the 
trial  the  defendants  will  deny  that  they  have 
infringed  the  patent,  and  the  defendant  S.  will 
rely  on  their  objeotion  to  the  validity  of  the 
patent,  on  the  ground,  Ac."    Pearson,  J.,  held 
that  H.  &  S.  had  infringed  C.'s  patent.    H.  <fe  S. 
appealed  from  this  decision.    The  Court  having 
decided  that  C.'s  patent  was  bad,  on  the  ground 
that  the  original  patentee  had  claimed,  not  only 
for  the  whole  combination,  but  also  for  three 
subordinate  combinations,  one  of  which  was  not 
novel,  allowed  the  appeal  of  S.,  who  had  taken 
that  objection  to  the  patent.    Held,  as  to  H., 
that  he  was  not  estopped  from  disputing  the 
validity  of  the  patent  granted  to  himself  and 


assigned  by  his  trustee  in  bankruptcy ;  but  Held 
also  by  Cotton,  L.J.,  and  Fry,  L.J.  (Bowen,  L.J., 
dissenting),  that,  as  he  had  severed  from  S.  in  the 
defence,  and  had  not  taken  the  objection  to  the 
validity  of  the  patent,  he  could  not  be  allowed 
to  amend  his  defence  or  to  use  the  evidence 
shewing  the  patent  was  invalid,  and  his  appeal 
was  dismissed.  Cropper  v.  Smith  ( App  ) ,  53  Law 
J.  Rep.  Chanc.  891 ;  Law  Rep.  26  Ch.  D.  700. 

On  appeal  to  the  House  of  Lords, — Held,  that 
H.  was  not  estopped  from  denying  the  validity 
of  the  patent,  that  the  decision  of  the  Court  of 
Appeal  was  inconsistent  with  itself  and  could 
not  stand,  that  the  notice  of  objection  was  a 
sufficient  compliance  with  15  A  16  Vict.  c.  83, 
s.  41,  to  entitle  H.  to  raise  the  question  of  in- 
validity, and  that  the  action  ought  to  be  dismissed 
against  both  defendants  (H.L.),  55  Law  J.  Rep. 
Chanc.  12 ;  Law  Rep.  10  App.  Cas.  249  (nom. 
Smith  v.  Cropper). 

Assignment 
See  No.  13  infra. 


7. — Importation  of  patented  article  made 
abroad] — The  importation  into  and  sale  in  Eng- 
land of  a  patented  article  that  has  been  made 
abroad  by  the  patented  process  is  an  infringe- 
ment of  the  English  patent,  and  will  be  re- 
strained. Elmslie  v.  Boursier  (39  Law  J.  Rep. 
Chanc.  328 ;  Law  Rep.  9  Eq.  217)  and  Wright  v. 
Hitchcock  (39  Law  J.  Rep.  Exch.  97 ;  Law  Rep. 
5  Exch.  9)  approved  and  followed  on  this  point. 
Von  Heyden  v.  Neus'tadt  (App.),  50  Law  J.  Rep. 
Chanc.  126 ;  Law  Rep.  14  Ch.  D.  230. 

8.-  Importation :  custom  house  agent] — The 
defendants,  acting  as  Custom  House  agents  for  a 
foreign  firm,  passed  through  the  Custom  House 
at  London  certain  goods  the  importation  of 
which  into  England  was  an  infringement  of  a 
patent  belonging  to  the  plaintiffs.  The  passing 
through  the  Custom  House  was  a  step  necessary 
to  be  taken  before  the  goods  could  be  transhipped 
into  lighters  and  warehoused.  The  defendants 
never  had  possession  or  control  of  the  goods : — 
Held,  that  the  defendants  had  not  infringed  the 
plaintiffs'  patent.  NobeVs  Explosive  Company  v. 
Jones,  Scott  &  Co.  (H.L.),  52  Law  J.  Rep.  Chanc. 
339  ;  Law  Rep.  8  App.  Cas.  1. 

Judgment  of  the  Court  of  Appeal  (50  Law  J. 
Rep.  Chanc.  582;  Law  Rep.  17  Ch.  D.  721) 
affirmed.    Ibid. 

9. — Importation  of  pirated  article :  user  for 
profit] — The  defendant  purchased  from  abroad 
and  imported  into  England  instruments  which 
he  knew,  if  manufactured  in  England,  would 
be  infringements  of  the  plaintiffs'  patent.  He 
used  these  instruments  for  the  purpose  of  in- 
structing pupils  in  his  business,  and  both  he 
himself  and  his  pupils  experimented  upon 
them :— Held,  that  what  had  been  done  amounted 
to  a  user  of  the  plaintiffs'  patent  in  this  country. 
The  United  Telephone  Company  v.  Sharpies,  54 
Law  J.  Rep.  Chanc.  633;  Law  Rep.  29  Ch. 
D.  164. 
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10. ^Injunction :  threat  of  legal  proceedings] 
— On  motion  under  the  Patents,  Designs,  and 
Trade  Marks  Act,  1883,  s.  32,  to  restrain  the 
publication  of  advertisements  warning  the  public 
that  the  invention  claimed  by  the  applicant  is 
an  infringement  of  patent  rights  claimed  by  the 
advertisers,  and  that  all  necessary  proceedings 
will  be  taken  to  protect  such  rights  should  any 
attempt  be  made  to  manufacture  or  supply  the 
invention  claimed  by  the  applicant,  the  appli- 
cant, as  a  condition  precedent  to  obtaining  an 
injunction,  must  shew  that  there  has  been  no 
infringement  on  his  part.  And  if  in  opposition 
to  the  motion  a  case  of  alleged  infringement  is 
raised  by  the  respondents'  affidavits,  an  injunc- 
tion will  not  be  granted,  although  the  respon- 
dents decline  to  take  legal  proceedings  in  respect 
of  such  alleged  infringement  against  the  appli- 
cant. Barney  v.  The  United  Telephone  Com- 
pany, Law  Rep.  28  Ch.  D.  394. 

11.— New  process  :  new  result]  —  Where  a 
patent  is  obtained  for  the  use  of  particular 
chemical  materials  for  arriving  at  a  particular 
chemical  result,  it  is  no  infringement  to  arrive 
at  the  same  result  by  the  use  of  other  chemical 
materials  which  were  not  known  to  be  equi- 
valents for  the  materials  mentioned  in  the 
specification  at  the  time  when  the  patent  was 
obtained.  Badische  Anilin  und  Soda  Fabrik 
v.  Levinstein,  52  Law  J.  Rep.  Chanc.  704  ;  Law 
Rep.  24  Ch.  D.  156. 

Where  a  patent  is  obtained  for  a  new  process 
for  arriving  at  a  known  result,  it  is  no  infringe- 
ment to  arrive  at  the  same  result  by  a  different 
process.    Ibid. 

Where  a  patent  is  obtained  for  a  new  result, 
and  one  process  of  arriving  at  that  result  is 
described  in  the  specification,  it  is  an  infringe- 
ment to  produce  the  same  result  by  any  process. 
Ibid. 

12. — Possession  :  non-user  :  destruction  of 
offending  machine] — The  mere  possession  of  a 
machine  which  infringed  a  patent,  independently 
of  sale  or  user,  and  notwithstanding  the  removal 
from  the  offending  machine  of  all  the  elements 
which  constituted  the  infringement,  held  to  be 
an  infringement  of  the  patent,  and  injunction 
granted.  The  United  Telephone  Company  v.  The 
Globe  Telephone  and  Maintenance  Company,  53 
Law  J.  Rep.  Chanc.  1158 ;  Law  Rep.  26  Ch. 
D.  766. 

Application  for  the  destruction  or  delivery  up 
to  the  plaintiffs  of  the  infringing  instrument 
refused.    Ibid. 

Account  of    profits :   bankruptcy  of   infringer. 
See  Bankruptcy — Proof,  16. 

Proof  by  patentee  for  damages  in  bankruptcy  of 
infringer.    See  Bankruptcy — Proof,  16. 

Licence. 

18. — Account  of  profits :  assignment  of  part  of 
interest  to  third  party :  assignment  of  part  of 
royalty] — The  licensee  of  a  patent  is  not  bound 
to  account  to  the  assignor  and  to  each  assignee 
of  a  share  separately.    An  assignee  who  asks  for 


an  account  must  place  himself  in  the  position  of 
the  assignor  by  offering  to  pay  to  the  accounting  ' 
party  anything  which  may  be  due  to  him  by  the 
assignor.  An  account  of  profits  will  not  be 
directed  if  it  is  clear  that  no  profits  have  been 
made.  Bergmann  v.  Macmillan,  Law  Rep.  17 
Ch.  D.  423. 

14. — Foreign  patent:  right  to  seU  goods  in 
England:  circulars  issued  to  customers] — T. 
Company  (an  English  company),  who  were  the 
owners  of  an  English  patent,  and  who  had 
power  to  grant  the  right  of  working  a  Belgian 
patent  for  the  same  invention,  by  an  agreement 
in  1878  granted  to  S.  Company  (a  Belgian  com- 
pany) full  and  entire  liberty,  power,  and  autho- 
rity, for  a  term  of  years,  to  employ  the  said 
invention  and  to  put  it  into  practice  at  their 
manufactory  at  Val  St.  L.,  in  Belgium,  on  the 
conditions  therein  mentioned;  and  the  agree- 
ment contained  a  proviso  for  the  reference  of 
disputes  to  arbitration,  which  should  be  held  in 
accordance  with  the  Belgian  Code.  S.  Company 
manufactured  goods  under  this  patent  at  Val  St. 
L.  and  sold  them  in  England.  In  October, 
1882,  T.  Company  issued  two  circulars  warning 
persons  against  the  purchase  or  sale  in  England 
of  goods  made  abroad  by  means  of  the  English 
patent.  S.  Company  then  applied  to  them  for 
an  explanation,  and  required  them  to  submit  the 
matter  to  arbitration ;  but  they  declined  to  do 
so.  A  motion  for  an  injunction  to  restrain  the 
issue  of  the  circulars  was  refused  by  Pearson,  J. : 
— Held,  on  appeal,  that  there  was  no  grant  made 
to  S.  Company  of  a  right  to  interfere  with  the 
English  monopoly ;  and  that  the  company  fail- 
ing to  make  a  prima  facie  case  that  the  circulars 
were  in  derogation  of  any  contract  entered  into 
with  them  by  T.  Company,  the  injunction  must 
be  refused.  La  SocUU  Anonyme  des  Manufac- 
tures des  Olaces  Verres,  Ac.  v.  Telghman's  Patent 
Sand  Blast  Company  (Lim.)  (App.),  53  Law  J. 
Rep.  Chanc.  1 ;  Law  Rep.  25  Ch.  D.  1. 

Decision  of  Pearson,  J.,  affirmed.    Ibid. 

Novelty. 
See  Nos.  24-27  infra. 

Practice. 
See  Nos.  1-6  supra. 

Prolongation. 

15. — Foreign  patent :  accounts] — In  a  petition 
for  prolongation  of  a  patent  a  patentee  who  has 
obtained  foreign  patents  must  state  full  particu- 
lars of  such  patents  and  also  render  an  account 
of  all  his  profits.  An  English  patentee  having 
taken  out  a  foreign  patent  subsequent  to  the 
English  patent  and  allowed  it  to  expire  is  not 
precluded  thereby  from  a  prolongation  of  the 
English  patent.  In  re  Adair's  Patent,  50  Law 
J.  Rep.  P.C.  68 ;  Law  Rep.  6  App.  Cas.  176. 

16.— 46  A  47  Vict.  c.  57,  s.  25,  cl.  4,  does  not 
alter  the  rules  adopted  by  the  Judioial  Com- 
mittee. It  is  the  duty  of  a  patentee  applying 
for  a  prolongation  to  produce  accounts  of  all 


890 


PATENT. 


the  profits  received  under  foreign  patents  in 
respect  of  his  invention.  In  re  Newton's  Patents 
(P.O.),  Law  Rep.  9  App.  Gas.  592. 

17. — Limited  use]—  Prolongation  of  letters 
patent  will  in  some  cases  be  granted  limiting 
the  use  to  certain  purposes.  In  re  Napier's 
Patent,  50  Law  J.  Rep.  P.O.  40 ;  Law  Rep.  6 
App.  Cas.  174. 

18.— Patent  granted  before  46  &  47  Vict.  c. 
57] — The  enactments  contained  in  section  25  of 
the  46  &  47  Vict.  c.  57,  do  not  affect  a  patent 
granted  before  the  commencement  of  the  Act,  or 
any  right  or  privilege  which  had  accrued  to  a 
patentee  before  or  at  the  commencement  of  the 
Act.  In  re  Brandon's  Patent,  53  Law  J.  Rep. 
P.C.  84 ;  Law  Rep.  9  App.  Cas.  589. 

Revocation. 

19.— Petition  :  practice :  interrogatories] — 
The  ordinary  practice  as  to  discovery  is  applic- 
able to  a  petition  for  the  revocation  of  a  patent 
under  the  Patents,  Designs,  and  Trade  Marks 
Act,  1883,  section  26.  In  re  Haddan's  Patent, 
54  Law  J.  Rep.  Ghanc.  126. 

And  see  No.  6  supra. 

Specification. 

20. — Ambiguity :  chemical  process :  isomeric 
substances]  — Two  isomeric  forms  of  a  chemical 
product  Nn  called  A.  N.  and  B.  N.,  were  known 
to  eziBt  at  the  date  of  plaintiffs1  patent,  but 
one  only  was  known  in  commerce,  the  other 
being  only  mentioned  in  scientific  books.  B.  N. 
had  only  been  known  for  a  few  years,  before 
which  time,  and  to  some  extent  afterwards,  A. 
N.  had  only  been  known  as  N.  The  plain- 
tiffs1 specification,  whioh  was  from  its  nature 
addressed  to  advanced  students  of  organic 
chemistry,  mentioned  N.  as  an  important  factor 
in  his  process,  without  stating  whether  it  was 
A.  N.  or  B.  N. :— Held,  by  the  Court  of  Appeal 
(dissentiente  Baggallay,  L.J.),  that  the  specifica- 
tion was  insufficient  for  ambiguity.  Badische 
Anilin  und  Soda  Fabrik  v.  Levinstein  (App.), 
Law  Rep.  29  Ch.  D.  366. 

When  the  specification  of  a  patent  for  a  che- 
mical process  applies  equally  to  several  isomeric 
substances,  but  one  only  would  produce  a  useful 
result,  and  it  can  only  be  ascertained  by  experi- 
ment which  that  is,  the  patent  is  invalid.     Ibid. 

21. — Amendment:  clerical  error :  jurisdiction 
of  the  master  of  the  rolls] — The  jurisdiction  of 
the  Master  of  the  Rolls  to  allow  an  amendment 
in  a  patent  specification  which  has  been  filed 
under  sections  27  and  28  of  the  Patent  Law 
Amendment  Act  of  1852,  or  has  otherwise  be- 
come a  record,  is  not  affected  by  the  18th  section 
of  the  Patents,  Designs,  and  Trade  Marks  Act, 
1883.  So  long  as  die  patent  is  in  the  Patent 
Office,  and  before  it  is  sealed,  any  one  applying 
for  amendment  must  proceed  under  section  18  of 
the  Act  of  1883.  In  re  Gare's  Patent,  Law  Rep. 
26  Ch.  D.  105. 

22.— Amendment :  pending  action] — An  action 
for  infringement  of  a  patent  after  judgment, 


although  an  appeal  is  pending,  is  not  a  pending 
action  within  section  18,  sub-section  10,  of  the 
Patents  <fec.  Act,  1883,  so  as  to  exclude  an  ap- 
plication to  the  Comptroller  under  the  preceding 
provisions  of  section  18  for  leave  to  amend  the 
specification  by  way  of  disclaimer.  Therefore 
an  application  to  the  Court  under  section  19  for 
leave  to  apply  to  the  Comptroller  was  refused. 
Cropper  v.  Smith,  54  Law  J.  Rep.  Chanc.  287  ; 
Law  Rep.  28  Ch.  D.  148. 

The  words  "  other  legal  proceeding  "  in  section 
18,  sub-section  10,  refer  to  a  proceeding  for  the 
revocation  of  a  patent.    Ibid. 

23.—  Construction:  explanatory  words]  — 
Words  in  a  provisional  specification  explanatory 
of  methods  to  carry  out  the  invention,— Held, 
not  to  include  a  machine  that  might  be  referred 
to  by  such  words,  but  which  was  not  within  the 
scope  of  the  invention  as  indicated  by  other 
parts  of  the  document  or  the  "title,"  and 
therefore  a  claim  in  the  complete  specification 
for  such  machine  invalidated  the  patent.  The 
United  Telephone  Company  (Lim.)  v.  Harrison, 
Cox-  Walker  dt  Co.,  51  Law  J.  Rep.  Chanc.  705  ; 
Law  Rep.  21  Ch.  D.  720. 

Validity. 

24. — Novelty:  combination] — The  plaintiffs 
brought  an  action  to  recover  damages  for  the 
infringement  by  the  defendants  of  letters  patent 
granted  to  the  plaintiffs  in  1874,  for  an  invention 
of  improvements  in  interlocking  apparatus  for 
railway  points  and  signals.  The  invention  in 
respect  of  which  the  patent  had  been  granted 
was  the  combination  of  two  prior  inventions, 
which  the  defendants  proved  any  person  of 
ordinary  knowledge  on  the  subject  would  be 
able  to  effect  by  only  placing  the  two  inventions 
side  by  side,  without  making  any  further  experi- 
ments or  gaining  any  further  information:— 
Held,  that  the  plaintiff's  invention  was  not  of 
sufficient  novelty,  and  did  not  require  such  an 
amount  of  skill  and  ingenuity  as  to  render  it 
the  proper  subject  of  a  patent.  Saxby  v.  The 
Gloucester  Waggon  Company  (Lim.),  60  Law  J. 
Rep.  Q.B.  577  ;  Law  Rep.  7  Q.B.  D.  305. 

25. — Prior  publication:  foreign  book] — A 
witness  had  seen  in  a  German  journal  in  a  public 
library  in  this  country  a  description  of  an  in- 
vention which  he,  though  ignorant  of  German, 
by  the  aid  of  certain  plates  and  technical  words 
could  make  out : — Held,  there  had  been  pub- 
lication of  the  invention.  The  United  Tele- 
phone Company  (Lim.)  v.  Harrison,  Cox- 
Walker  &  Co.,  51  Law  J.  Rep.  Chanc.  705 ;  Law 
Rep.  21  Ch.  D.  720. 

26. — Prior  publication :  patented  article  made 
abroad]— Prior  publication  to  be  anticipation 
must  give  really  the  same  full  and  sufficiently 
precise  information  which  is  required  in  a  speci- 
fication. Although  an  article  has  been  produced 
by  laboratory  experiments  and  the  fact  has  been 
recorded  in  chemical  publications,  that  is  no 
anticipation  of  a  process  by  which  a  person  for 
the  first  time  produces  the  article  in  quantity, 
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so  that  it  becomes  of  practical  and  public 
utility  and  is  manufactured  as  an  article  of 
commerce.  Von  Heyden  v.  Neustadt  (App.),  50 
Law  J.  Rep.  Chanc.  126 ;  Law  Rep.  14  Ch.  D.  230. 

27.— Prior  user  within  the  realm :  true  and 
first  inventor] — Prior  user  within  the  colonies  is 
not  user  "  within  the  realm  "  sufficient  to  in- 
validate a  patentee's  title  in  England  as  the 
true  and  first  inventor.  Rolls  v.  Isaacs,  51  Law 
J.  Rep.  Chanc.  170 ;  Law  Rep.  19  Gh.  D.  268. 

Brown  v.  Annandale  (8  CI.  &  F.  437)  con- 
sidered.   Ibid. 

PATRIOTIC  FUND. 

[Amendment  of  the  Patriotic  Fund  Act,  1867. 
44  &  46  Vict.  o.  46.] 

PAUPER. 
See  Poor  Law. 

PAVING  ACTS. 
See  Market,  3. 

PAVING  EXPENSES. 

See  Metropolis,  14-16;  Public  Health  Act, 
29-41 ;  Towns  Improvement  Clauses  Act. 

PAYMENT. 

Appropriation  of.  See  Building  Society,  7; 
Mortgage  —  Equitable,  1 ;  Principal  and 
Surety,  1 ;  Solicitor,  11. 

Direction  as  to :  will :  inconsistency.  See  Will — 
Ambiguity,  1. 

Less  sum  in  discharge  of  greater.  See  Accord 
and  Satisfaction,  1. 

Mistake :  right  to  recover  back  money  paid  by 
mistake.    See  Mistake,  1. 

Part  payment:  Statute  of  Limitations.  See 
Limitations,  Statute  of,  10. 

Payment  to  be  made  in  exchange  for  bills  of 
lading :  bill  of  lading  drawn  in  sets  of  three : 
tender  of  two  only.  See  Ship— Bill  of 
Lading,  8. 

PAYMENT  INTO  COURT. 
See  Practice— Payment  into  Court. 

PAYMENT    OUT    OF    COURT. 

See  Lands  Clauses  Act,  38-43 ;  Practice —Pay- 
ment out  of  Court ;  Trustee  Relief  Act,  2,  3. 

PEDLAR. 

[Amendment  of  the  Pedlars  Act,  1871,  so  as  to 
authorise  the  person  to  whom  a  pedlar's  certi- 
ficate has  been  granted  under  that  Act  to  act 
as  a  pedlar  within  any  part  of  the  United 
Kingdom.    44  <fc  45  Vict.  o.  45.] 


PENALTY. 

1.—  Action  for :  common  informer :  parlia- 
ment :  parliamentary  oaths  act,  1866]  — Where 
a  statute  imposes  a  penalty,  it  goes  to  the  Crown, 
unless  an  intention  appears  to  give  it  to  any  one 
else.  But  it  is  not  necessary  that  such  intention 
should  be  expressly  declared  ;  it  may  be  shewn 
by  implication.  Bradlaugh  v.  Clarke  (H.L.), 
52  Law  J.  Rep.  Q.B.  505 ;  Law  Rep.  8  App.  Cas. 
354. 

By  the  Parliamentary  Oaths  Act,  1866  (29  & 
30  Vict.  c.  19),  s.  5,  a  penalty  of  600Z.  is  inflicted 
on  a  member  of  either  House  of  Parliament 
sitting  or  voting  without  having  previously  taken 
the  oath  prescribed  by  that  statute.  The  penalty 
is  "to  be  recovered  by  action  in  one  of  Her 
Majesty's  Courts  at  Westminster," — by  whom,  is 
not  said.  The  Act  repealed  all  earlier  enact- 
ments in  force  as  to  Parliamentary  oaths,  and 
in  the  provisions  which  it  substituted  made  some 
material  alterations  in  the  law.  Under  the  re- 
pealed statutes  like  penalties  had  been  inflicted 
which  had  been  expressly  made  recoverable  by 
a  common  informer.  On  an  action  by  a  oommon 
informer  under  the  Aot  of  1866  the  defendant 
demurred  upon  the  ground  that  the  Crown  alone 
could  sue: — Held,  first,  that  "action"  is  a 
general  term  which  would  properly  include  in- 
formations and  other  proceedings  by  the  Crown. 
Held,  secondly  (dissentiente  Lord  Blackburn), 
that  no  sufficient  intention  appeared  by  the  Act 
to  give  the  penalty  to  a  common  informer,  and 
that  it  could  be  recovered  only  by  the  Crown. 
Ibid. 

Per  Lord  Blackburn — that,  the  Act  being 
merely  silent  as  to  the  persons  to  sue,  the  pre- 
sumption was  that  no  alteration  was  intended  in 
the  previous  law  by  which  a  common  informer 
was  entitled  to  sue.    Ibid. 

2.— Action  for :  limitation :  "party  grieved  " : 
— An  action  by  an  officer  of  one  of  the  Companies 
of  Goldsmiths,  suing  for  penalties  under  section 
3  of  the  7  &  8  Yiot.  o.  22,  is  not  an  action  by  a 
•♦party  grieved,"  within  8  &  4  Will.  4.  c.  42,  s. 
3,  and  consequently  can  be  brought  more  than 
two  years  after  the  cause  of  action  accrued ;  nor 
does  the  limitation  of  one  year  imposed  upon 
informers  suing  for  penalties  by  the  31  Eliz.  o.  5, 
s.  5,  apply  to  such  an  action.  Judgment  of  the 
Queen's  Bench  Division  (reported  50  Law  J. 
Rep.  Q.B.  9 ;  Law  Rep.  6  Q.B.  D.  21)  reversed. 
Robinson  v.  Curry  (App.),  50  Law  J.  Rep.  Q.B. 
561 ;  Law  Rep.  7  Q.B.  D.  465. 

3. — Liquidated  damages:  stipulations  of 
varying  importance] — A.  contracted  with  B.  to 
buy  an  estate  for  70,0002.,  which  sum  A.  was  to 
expend  in  building  on  the  estate,  and  to  pay  a 
deposit  of  5,000Z.  on  the  purchase-money :  500Z. 
of  the  deposit  was  to  be  paid  on  the  execution 
of  the  contract,  and  the  balance  within  seven 
months.  The  contract  contained  numerous 
stipulations  of  varying  importance ;  and  amongst 
others,  that  if  B.  failed  to  make  a  good  title,  the 
5002.  was  to  be  returned,  and  he  was  to  pay  A. 
5,000/.  as  liquidated  damages;  and  that  if  A, 
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should  commit  a  substantial  breach  of  the  con- 
tract, either  in  not  proceeding  with  due  diligence 
to  carry  out  the  works,  or  in  failing  to  perform 
any  of  the  provisions  of  the  contract,  then  and 
in  either  of  such  events  the  5,0001.  should  be 
forfeited,  and  if  it  had  not  been  paid  A.  should 
forfeit  and  pay  to  B.  5,000/.  by  way  of  liquidated 
damages,  and  the  agreement  should  be  deter- 
mined. A.  neither  paid  the  5001.  nor  in  any  way 
attempted  to  perform  the  contract.  On  action 
brought  by  B.  to  recover  5, 000 J.  as  liquidated 
damages, — Held  (affirming  Fry,  J.),  that  the 
forfeiture  clause  did  not  apply  to  the  non-pay- 
ment of  the  5001.,  which  was  intended  to  be  paid 
on  the  execution  of  the  contract,  but  to  a  sub- 
stantial breach  of  any  of  the  other  stipulations ; 
and  therefore  that  B.  was  entitled  to  enforce 
payment  of  the  5,000/.  as  liquidated  damages. 
Wallis  v.  Smith  (App.),  52  Law  J.  Bep.  Chanc. 
145 ;  Law  Bep.  21  Gh.  D.  248. 

Astl&y  v.  Weldon  (2  Bos.  A  P.  346),  Kemble  v. 
Farren  (6  Bing.  141),  Magee  v.  Lavell  (43  Law 
J.  Bep.  G.P.  131 ;  Law  Bep.  9  C.P.  107),  and  In 
re  Newman  (46  Law  J.  Hep.  Bankr.  57;  Law 
Bep.  4  Gh.  D.  724)  discussed  and  considered. 
Ibid. 

4. — Remission  by  crown :  penalty  on  officer 
interested  in  local  board  contract] — The  Act  22 
Viot.  o.  82,  which  makes  it  lawful  for  the  Grown 
to  remit  any  sum  of  money  which  under  any  Act 
may  be  imposed  as  a  penalty  or  forfeiture  on  a 
convicted  offender,  does  not  apply  to  a  case 
where  judgment  for  the  penalty  mentioned  in 
section  193  of  the  Public  Health  Act,  1875,  is 
obtained  in  an  action  against  a  clerk  to  a  local 
board  for  having  been  interested  in  a  contract 
made  with  the  local  authority  whose  officer  he  is. 
Todd  v.  Robinson,  53  Law  J.  Bep.  QJB.  251 ;  Law 
Bep.  12  Q.B.  D.  530. 

Action  for:  discovery  in.  See  Practice — Pro- 
duction of  Documents,  28. 

Action  for :  unqualified  person  acting  as  solicitor 
and  proctor.    See  Solicitor,  51. 

Continuing  offence.  See  Public  Health  Act,  14. 

Mortgage:  provision  in.  See  Mortgage— In- 
terest, 6. 

Mortgage :  higher  rate  of  interest :  independent 
contract  for  commission.  See  Mortgage — In- 
terest, 5. 

Officer  of  local  board  interested  in  contract  with 
Board.    See  Public  Health  Act,  20. 

Parliamentary  Oaths  Act,  under.  See  Parlia- 
mentary Oath,  2,  3. 

Procedure  to  enforce.  See  Justice  of  the 
Peace,  14. 

Unqualified  person  acting  as  solicitor.  See 
Solicitor,  51. 

PENANG. 
See  Colonial  Law— Straits  Settlement, 


PENDENTE  LITE. 

Assignment  of  cause  of  action.  See  Practice 
— Parties,  7. 

PENSION. 

[Commutation  of  pensions  under  Pensions  Com- 
mutation Act,  1871,  extended  to  portion  of 
pension.    45  &  46  Vict.  c.  44.] 

[Amendment  of  the  County  Officers  and  Courts 
(Ireland)  Act,  1877,  in  relation  to  pensions  of 
Clerks  of  the  Grown  and  Clerks  of  the  Peace. 

48  <fc  49  Vict.  o.  71.] 

[Indian  Army  Pension  Deficiency  Act,  1885.  48  & 

49  Vict.  c.  67.] 

[Provisions  with  regard  to  Pensions  and  Yeomanry 
Pay  Act,  1884.  Pensions  of  soldiers,  and  pay 
and  pensions  of  yeomanry.  47  &  48  Vict.  o.  55.] 

Attachment:  whether  liable  to.  See  Attach- 
ment, 5. 

Military  pension :  sequestration.  See  Divorce — 
Sequestration,  2. 

Retired  colonial  Judge:  vesting  of,  in  his 
trustee  in  bankruptcy.  See  Bankruptcy— 
Assets,  14. 

Retired  incumbent:  set-off.  See  Church  and 
Clergy,  20,  21. 

PEB  STIRPES. 
See  Will— Class,  10. 

PEBILS  OP  THE   SEA. 
See  Insurance,  Marine,  9, 17. 

PEBIOD  OP  VESTING. 
See  Will— Vesting,  7-14. 

PEBJUBY. 

1. — Evidence :  information :  corrupt  prac- 
tices prevention  act,  1854] — On  an  information 
for  perjury  laid  by  the  Attorney-General  against 
a  person  who  has  given  evidence  before  a  com- 
mittee or  commission  for  enquiring  into  corrupt 
practices,  evidence  of  statements  made  by  the 
person  charged  with  perjury  in  answer  to  ques- 
tions put  by  or  before  such  election  committee 
or  commissioners  is  inadmissible.  Reg.  v. 
Slator,  51  Law  J.  Bep.  Q.B.  246;  Law  Bep. 
8  Q.B.  D.  267. 

2. — Indictment :  sentence :  joinder  of  several 
misdemeanours  in  one  indictment:  successive 
terms  of  penal  servitude]— hi  an  indictment  for 
perjury,  C.  was  charged  in  one  count  with  com- 
mitting the  offence  in  an  action  in  the  Court  of 
Common  Pleas,  and  in  another  count  with  the 
like  offence  in  a  Chancery  suit  brought  by  him 
to  prevent  the  setting  up  of  certain  defences. 
The  indictment  did  not  contain  the  words 
"  against  the  form  of  the  statute,"  <&c.  C.  was 
tried  at  bar,  and  the  jury  found  him  guilty  of  the 
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offences  "  charged  in  and  by  both  counts  of  the 
indictment/'  whereupon  he  was  sentenced  to  the 
maximum  term  of  seven  years'  penal  servitude 
on  each  count,  the  second  term  to  commence  at 
the  expiration  of  the  first : — Held,  that  the  ver- 
dict was  a  sufficient  finding  of  guilty  on  each 
count ;  that  since  the  passing  of  the  Act  14  <ft  15 
Vict.  o.  100,  an  indictment  not  concluding  with 
the  words  "  against  the  form  of  the  statute,"  <&c, 
was  sufficient  to  warrant  a  statutory  punish- 
ment for  what  was  also  a  common  law  offence ; 
that  the  Act  2  Geo.  2,  c.  25  does  not  necessarily 
require  the  infliction  of  a  sentence  under  the 
previous  law  as  well  as  that  authorised  by  the 
Act;  that  the  perjury  committed  in  the  Chan- 
cery suit  was  a  separate  and  distinct  offence 
from  that  committed  in  the  action  at  common 
law ;  that  separate  judgments  might  be  awarded 
upon  several  counts  in  one  indictment  charging 
distinct  misdemeanours;  and  that  successive 
maximum  terms  of  penal  servitude  might  be 
inflicted  in  respect  of  each  count.  Castro  v.  The 
Queen  (HX.),  50  Law  J.  Rep.  Q.B.  497 ;  Law 
Rep.  6  App.  Cas.  229. 

PERPETUITY. 
See  Remoteness. 

PERSON  AGGRIEVED. 

See   Bankruptcy — Receiver,    4;    Trustee,   10; 

Penalty,  2. 

PERSONAL  ACTION. 

Survival  of  cause  of  action.  See  Administra- 
tion, 19 ;  Arbitration,  8 ;  Practice — Parties, 
11 ;  Solicitor,  17 ;  Trespass,  4. 

PETITION. 

See  Bankruptcy-  -Petition  ;   Company  —  Wind- 
ing-up, 40-47 ;  Practice — Petition. 

PETITION  OP  RIGHT. 

Jurisdiction:  liability  of  servants  of  Crown. 
See  Colonial  Law — NataL 

Mandamus  not  granted  where  remedy  by  peti- 
tion of  right  available.    See  Mandamus,  1. 

» 

PETROLEUM. 

[Regulation  of  the  hawking  of  petroleum,  and 
other  substances  of  a  like  nature.  44  &  45 
Vict.  c.  67.] 

PHARMACY  ACTS. 

Sale  of  poisons :  name  and  address  of 
seller]— By  section  17  of  the  Pharmacy  Act, 
1868,  it  is  made  "unlawful  to  sell  any  poison 
unless  the  box,  bottle,  vessel,  wrapper,  or  cover 
in  which  such  poison  is  contained  be  distinctly 
labelled  with  the  name  of  the  article  and  the 
word  •  poison,'  and  with  the  name  and  address 
of  the  seller  of  the  poison."  The  respondent 
kept  a  shop  and  sold  there  upon  commission  a 
Digest,  1881-1885, 


poison,  which  was  labelled  with  the  name  and 
address  of  the  person,  a  duly  qualified  chemist, 
who  supplied  it  to  him,  but  not  with  his  own 
name  or  address.  The  chemist  who  supplied 
him  lived  elsewhere,  and  had  nothing  to  do  with 
the  sales  in  respondent's  shop  beyond  after- 
wards receiving  the  money  realised  less  the 
commission.  On  an  information  against  the 
respondent  under  section  17, — Held,  that  he, 
having  the  control  of  the  business  of  sale,  was 
the  seller,  and  must  be  convicted  for  not  having 
his  name  and  address  on  the  label.  Temple- 
man  v.  Trafford,  51  Law  J.  Rep.  M.C.  4 ;  Law 
Rep.  8  Q.B.  D.  397. 

PHOTOGRAPH. 
See  Copyright,  13. 

PHYSICIAN. 
Gift  to.    See  Undue  Influence. 
Unqualified  person.    See  Medical  Act. 

PICTURE. 
See  Copyright,  13, 14. 

PILOT. 
See  Ship— Pilot. 

PLACES    OF    WORSHIP    SITES    AMEND- 
MENT ACT. 

See  Church  and  Clergy. 

PLEADING. 

See  Practice— Pleading. 

And  see  Admiralty  —  Pleading;    Church  and 

Clergy,    17. 

PLEDGE. 

Bill  of  lading :  property  in  goods  whether  passing 
to  pledgee  by  delivery  of  indorsed  bill  of 
lading.    See  Ship — Bill  of  Lading,  7. 

Document  accompanying  pledge  held  not  to 
require  registration  as  bill  of  sale.  See  Bill 
op  Sale,  2. 

Pledgee:  right  of,  as  against  holder  of  bill  of 
sale.    See  Bill  op  Sale,  4. 

Shares :  blank  transfer :  power  of  pledgee.  See 
Company — Shares,  26. 

PLURALITIES. 

[Pluralities  Acts  Amendment  Act,  1885.   48  &  49 

Vict.  c.  54.] 

POISON. 
Sale  of.    See  Pharmacy  Acts. 

POLICE. 

[Returns  as  to  crimes  by  chief  officer  of  polioe. 
47  &  48  Vict.  c.  58,  s.  3.] 

[Metropolitan  staff  superannuation.  48  &  49 
Vict.  c.  68.] 

3B 
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County  police  stations :  inoome  tax  not  payable 
in  respect  of.    See  Income  Tax,  2. 

Poor  rates:  house  occupied  by  superintendent 
of  police  not  exempt.    See  Pooh  Rates,  4. 

Superannuation  allowance  whether  attachable. 
See  Attachment,  5, 


POLICE   MAGISTRATE. 

Injunction  to  restrain  proceedings  before.    See 
Tbespabb,  3. 

POLICY. 
See  Insurance. 


POLL. 

Demand  for :  election  of  way-wardens :  separate 
townships.    See  Hiohwat,  25. 

Mode  of  taking.    See  Company — Meeting,  3. 

Right  to  demand  poll.    See  Public  Library. 

POLLING. 

[Hours  of:  at  elections— see  47  &  48  Vict.  c.  34, 
and  48  <fe  49  Vict.  o.  10.  Constitution  of  poll- 
ing districts— 48  &  49  Vict.  c.  15,  8. 13.] 

POLLUTION  OF  WATER. 
See  Nuisance,  6,  8-10;  Water,  3. 

POOR  LAW. 
Guardian. 

Maintenance. 

Overseers. 

Removal. 

Settlement. 

Derivative. 
Residence. 

[Casual  Poor  Act,  1882.  Repeal  and  amendment 
of  s.  5  of  the  Pauper  Inmates  Discharge  and 
Regulation  Act,  1871,  s.  4.  Penalty  for  obtain- 
ing poor  relief  by  false  statement,  s.  5.  45  & 
46  Vict.  o.  86.] 

[Divided  Parishes  and  Poor  Law  Amendment 
Act,  1882.  Detached  parts  of  parishes,  ss. 
2-4.  Guardians,  election  of— power  to  alter 
wards  for,  s.  8.  Asylum  district,  adjustment 
of  liabilities  in,  s.  9.  School  districts,  s.  5. 
Separate  rate,  provision  for,  s.  10.  45  <fe  46 
Vict.  c.  58.] 

[Provision  for  expenses  incurred  by  guardians  of 
the  poor  in  relation  to  Poor  Law  Conferences. 
46  &  47  Vict.  c.  11.] 

[Lunatic :  provision  as  to  detention  of  criminal 
lunatic  becoming  pauper  lunatic.  47  &  48 
Vict.  c.  64,  s.  8.] 


Guardian. 

1.— Disqualification :  person  receiving  salary 
out  of  poor  rates]  —The  clerk  to  a  highway  board 
or  a  school  board,  whose  salary  is  paid  out  of  a 
district  or  school  board  fund,  which  is  fed  by 
moneys  which  are  contributed  by  several  parishes 
in  accordance  with  precepts  issued  under  the 
provisions  of  the  Highway  Act,  1864  (27  &  28 
Vict.  c.  101),  or  the  Elementary  Education  Act, 
1870  (83  &  34  Vict.  c.  75),  is  not  disqualified, 
under  6  &  6  Vict.  o.  57,  b.  14,  as  being  a  person 
receiving  a  fixed  salary  from  the  poor  rates  in 
any  parish  or  union,  from  serving  as  a  guardian 
in  suoh  parish  or  union.  Reg.  v.  Rawlins ;  Reg, 
v.  Dibbins  (App.),  54  Law  J.  Rep.  Q.B.  557 ;  Law 
Rep.  15  QJB.  D.  382. 

2. — Power  to  employ  Roman  Catholic  clergy- 
wan]- By  an  order  of  the  Local  Government 
Board,  dated  the  19th  of  August,  1867,  it  is  pro- 
vided that  guardians  may  employ  such  persons 
as  they  shall  deem  requisite  in  or  about  the 
workhouse  or  workhouse  premises,  or  on  the  land 
occupied  for  the  employment  of  the  pauper  in- 
mates, or  otherwise  in  or  about  the  relief  of  the 
indoor  poor,  as  shall  appear  to  them  to  be  suit- 
able : — Held,  that,  under  the  terms  of  the  above 
order,  the  guardians  were  authorised  to  appoint 
and  pay  a  Roman  Catholic  clergyman  for  the 
purpose  of  attending  to  the  spiritual  wants  of 
Roman  Catholic  paupers.  Reg.  v.  Haslehurst, 
53  Law  J.  Rep.  M.C.  127 ;  Law  Rep.  13  Q.B. 
D.  253. 

Bond  for  collection  of  rates :  guardians  not  liable 
for  negligence  of  overseers.  See  Principal  and 
Surety,  6. 

Maintenance. 

3.  —  Grandchild  of  married  woman]  —  A 
married  woman  is  not  liable  during  coverture  to 
contribute  towards  the  maintenance  of  her  grand- 
children, notwithstanding  that  she  has  separate 
estate,  and  is  of  sufficient  ability  at  her  own 
charges  and  independently  of  her  husband  to 
support  them.  Coleman  v.  The  Churchwardens 
and  Overseers  of  Birmingham,  50  Law  J.  Rep. 
M.C.  92 ;  Law  Rep.  6  Q.B.  D.  615. 

4. — Wife:  adulterous:  liability  of  husband] 
—A  husband  is  not  liable  under  section  33  of  the 
Poor  Law  Amendment  Act,  1868  (31  A  32  Vict 
c.  122),  to  maintain  a  wife  who  has  committed 
adultery  and  is  living  apart  from  him.  Culley 
v.  Charmanj  50  Law  J.  Rep.  M.C.  Ill ;  Law  Rep. 
7  Q.B.  D.  89. 

5. —  Wife:  amount  which  husband  can  be 
ordered  to  pay]— By  section  33  of  31  A  32  Vict, 
o.  122,  Justices  are  empowered  to  order  a  hus- 
band to  pay  such  sum  towards  the  cost  of  the 
relief  of  his  wife  as,  after  consideration  of  all  the 
circumstances  of  the  case,  shall  appear  to  them 
to  be  proper.  In  a  case  where  the  guardians 
had  allowed  a  married  woman  who  had  become 
chargeable  to  a  union  3s.  a  week,  and  who  had 
summoned  her  husband  under  the  above  statute, 
the  Justices  ordered  him  to  pay  15s.  a  week  to- 
wards the  cost  of  the  relief  of  his  wife : — Held 
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(reversing  the  judgment  of  the  Queen's  Bench 
Division,  53  Law  J.  Bep.  M.O.  56),  that  the  order 
could  be  made,  for  that  it  was  not  a  condition 
precedent  to  the  power  of  the  Justices  to  make  an 
order  that  the  guardians  should  first  have  fixed 
a  sum  for  the  future,  and  that  they  were  not 
limited  by  the  amount  already  paid  by  way  of 
relief  to  the  wife.  Dinning  v.  The  South  Shields 
Union  (App.),  53  Law  J.  Bep.  M.C.  90 ;  Law  Bep. 
12  Q.B.  D.  61. 

Lunatic  pauper :  expenses  of  past  maintenance : 
right  of  guardians  to  recover,  in  creditor's  ac- 
tion.   See  Lunatic,  15. 

Overseers. 

6.  —Rate  :  overseers:  opposing  private  bill  in 
parliament :  reasonable  and  moderate  expenses : 
allowance  by  auditor] — The  overseers  of  a  parish 
are  entitled  to  defray  out  of  the  poor  rate  such 
reasonable  and  moderate  expenses  as  have  been 
incurred  by  them  at  the  request  of  the  vestry  in 
resisting  an  attempt  by  private  individuals  to 
impose  an  extra  burden  on  the  poor  rate  by 
means  of  a  bill  in  Parliament  proposing  to  give 
power  to  charge  the  poor  rate  with  the  payment 
of  interest  oh  the  share  capital  of*  the  under- 
taking. Reg.  v.  Sibly  (App.),  54  Law  J.  Bep. 
M.C.  23 ;  Law  Bep.  14  Q.B.  D.  358. 

Tlie  Queen  v.  White  (52  Law  J.  Bep.  M.C.  128 ; 
Law  Bep.  11  Q.B.  D.  309)  reversed.    Ibid. 

The  King  v.  The  Inhabitants  of  Essex  (4  Term 
Bep.  561)  followed.    Ibid. 

Duties  of,  under  Valuation  Metropolis  Act  (32  & 
33  Vict.  c.  67).    See  Poob  Rate,  22. 

Notice  of  objection  to  valuation  list  need  not  be 
given  to  overseers.    See  Poob  Bate,  20. 

Bemoval. 

7. — Order  of  removal :  corroborative  evidence : 
appeal]  —  By  the  Divided  Parishes  <fec.  Act  (39 
&  40  Vict.  c.  61),  s.  34,  a  settlement  is  acquired 
by  three  years'  residence  in  a  parish,  but  no  order 
of  removal  in  respect  of  a  settlement  so  acquired 
is  to  be  made  upon  the  evidence  of  the  person  to 
be  removed,  without  such  corroboration  as  the 
Justices  or  Court  think  sufficient.  An  order  was 
made  by  Justices  for  the  removal  of  a  pauper  to 
M.  by  reason  of  a  settlement  acquired  under  the 
34th  section,  without  any  corroboration.  There 
was  an  appeal  to  the  Sessions  on  several  grounds, 
one  of  which  was  that  no  settlement  had  been 
acquired  by  residence,  and  another  that  no  cor- 
roboration of  the  pauper's  evidence  was  given 
before  the  Justices  who  made  the  order  of  re- 
moval:— Held,  that  it  was  competent  for  the 
Sessions  to  receive  such  corroborative  evidence, 
though  not  tendered  before  the  Justices  making 
the  order,  there  being  other  grounds  of  appeal 
which  could  not  be  decided  without  hearing  such 
evidence.  Reg.  v.  The  Guardians  of  the  Aber- 
gavenny Union,  50  Law  J.  Bep.  M.C.  1 ;  Law 
Bep.  6  Q.B.  D.  31. 

Quaere,  whether  such  corroborative  evidence 
could  have  been  received  if  the  only  ground  of 


appeal  had  boen  that  the  order  of  removal  was  a 
nullity  owing  to  its  having  been  made  upon  the 
evidence  of  the  pauper  without  any  corroboration. 
Ibid. 

8. — Order  of  removal :  lunatic  wife :  consent 
of  husband] — A  pauper  lunatic  may  be  removed 
from  the  place  where  her  husband  is  residing, 
and  continues  to  reside,  to  the  place  of  his  set- 
tlement, with  his  consent  alone,  when  she  is  in- 
capable of  consenting.  Reg.  v.  The  Guardians 
of  the  Garstang  Poor  Law  Union,  52  Law  J.  Bep. 
M.C.  97. 

Settlement. 

Derivative. 

9. — Abolition  of  derivative  settlement:  39  & 
40  Vict.  c.  61,  s.  35]— Under  section  35  of  the 
Divided  Parishes  and  Poor  Law  Amendment 
Act,  1876,  abolishing  in  general  derivative  settle- 
ments, an  order  of  removal  of  a  wife,  and  three 
children  under  the  age  of  sixteen,  is  not  justified 
by  proof  that  the  father  of  the  wife's  husband 
was  born  in  the  union  to  which  the  removal  was 
made,  and  that  neither  the  husband  nor  his 
father  acquired  a  settlement  in  his  own  right. 
The  Madeley  Union  v.  The  Bridgnorth  Union 
(App.),  52  Law  J.  Bep.  M.C.  71 ;  Law  Bep.  11 
Q.B.  D.  314. 

Judgment  of  the  Queen's  Bench  Division  (52 
Law  J.  Bep.  M.C.  17 ;  Law  Bep.  9  Q.B.  D.  765) 
affirmed.    Ibid. 

10.— Children  deserted  by  widowed  mother]  — 
B.  C.  was  born  in  the  appellant  union,  and  died 
leaving  a  widow  and  four  children,  none  of  whom 
were  born  in  that  union.  Neither  B.  C.  nor  his 
widow  had  acquired  a  settlement  in  his  or  her 
own  right,  and  the  widow  had  deserted  the  chil- 
dren after  the  death  of  her  husband.  The  father 
of  B.  C.  had  acquired  a  settlement  in  the  appel- 
lant union.  The  ohildren,  who  were  under  the 
age  of  sixteen,  became  chargeable  to  the  respon- 
dent union  and  were  ordered  to  be  removed  to 
the  appellant  union : — Held,  that  the  order  of 
removal  must  be  quashed,  inasmuch  as  it  was 
not  shewn  that  the  widowed  mother  had  acquired 
a  settlement  of  her  own,  and,  consequently,  the 
children  would  have  to  take  the  settlement  of 
their  father,  which  was  a  derivative  settlement 
and  could  not  be  enquired  into,  as  derivative 
settlements  were  abolished  by  39  &  40  Vict.  o.  61* 
s.  35.  TJie  Guardians  of  Headington  Union, 
Oxford,  v.  T)ie  Guardians  of  St.  Olave's  Union, 
Surrey  (App.),  53  Law  J.  Bep.  M.C.  91;  Law 
Bep.  13  Q.B.  D.  293. 

11.— Child  above  the  age  of  sixteen] — The  ex- 
cepting part  of  39  <fc  40  Vict.  o.  61,  s.  35,  which, 
after  the  enacting  words  "no  person  shall  be 
deemed  to  have  derived  a  settlement  from  any 
other  person,"  says  except  in  the  case  of  a  wife 
from  her  husband,  and  in  the  case  of  a  child 
under  sixteen,  which  child  shall  take  the  settle- 
ment of  its  "  parent  up  to  that  age  and  shall 
retain  the  settlement  so  taken  until  it  shall  ac- 
quire another,"  does  not  apply  where  an  enquiry 
is  made  into  the  settlement  of  a  person  who 
became  a  pauper  after  the  age  of  sixteen  and 


896 


POOR  LAW,  fettlemmt. 


who  had  not  acquired  a  settlement  by  any  act 
of  his  own.  Reg.  v.  The  Guardians  of  the  Poor 
of  St.  Mary,  Islington ;  in  re  Alice  Davis  (App.); 
64  Law  J.  Rep.  M.C.  146 ;  Law  Rep.  15  Q.B. 
D.  95  (sub.  nom.  The  Edmonton  Union  Guar- 
dians v.  The  Guardians  of  St.  Mary,  Islington). 

The  judgment  of  the  Queen's  Bench  Division 
(54  Law  J.  Rep.  Q.B.  110)  affirmed.    Ibid. 

12. — Children  under  sixteen]— Under  39  A  40 
Vict.  c.  61,  s.  35,  legitimate  children  under  the 
age  of  sixteen  follow  their  widowed  mother's 
settlement  derived  from  her  husband.  Holling- 
bourne  Union  v.  West  Ham  Union,  50  Law  J. 
Rep.  M.C.  74  ;  Law  Rep.  6  QJB.  D.  580. 

13.—  Children  under  sixteen  :  birth  settle- 
ment of  father :  widowed  mother] — G.  M.  was 
born  in  Liverpool,  and  never  acquired  a  settle- 
ment for  himself.  G.  M.  died  in  1882,  leaving 
a  widow  (who  had  no  other  settlement  save  what 
she  acquired  from  her  husband)  and  five  chil- 
dren, none  of  whom  were  born  in  Liverpool. 
The  children,  who  were  under  the  age  of  sixteen 
and  unemancipated,  became  chargeable  to  Port- 
sea  Union,  and  were  ordered  to  be  removed  to 
Liverpool :  — Held,  upon  the  above  facts,  that 
the  order  of  removal  was  rightly  made,  inasmuch 
as  the  children  took  their  father's  birth  settle- 
ment in  Liverpool,  without  any  enquiry  being 
necessary  as  to  the  settlement  of  their  widowed 
mother.  The  Guardians  of  the  Parish  of  Liver- 
pool v.  The  Guardians  of  the  Portsea  Union,  53 
Law  J.  Rep.  M.C.  58 ;  Law  Rep.  12  Q.B.  D.  303. 

14. — Illegitimate  children:  derivative  settle- 
ment of  mother] — An  order  was  made  for  the  re- 
moval to  the  place  of  their  birth  of  two  illegiti- 
mate children  under  sixteen  whose  mother  had 
never  acquired  any  settlement  for  herself: — 
Held  (affirming  the  judgment  of  the  Queen's 
Bench  Division),  that  the  order  was  right :  for 
that  under  39  &  40  Vict.  c.  61,  s.  35  the  settle- 
ment of  the  mother  could  only  be  enquired  into 
in  order  to  ascertain  whether  it  was  a  derivative 
settlement  or  not;  and  that  on  its  appearing 
that  it  was  a  derivative  settlement,  it  must  be 
rejected  and  the  children  be  deemed  to  be  settled 
in  the  place  of  their  birth.  In  re  The  Guardians 
of  the  Parish  of  Marylebone  v.  The  Guardians 
of  the  Wycombe  Union  (App.),  53  Law  J.  Rep. 
M.C.  88 ;  Law  Rep.  13  Q.B.  D.  15. 

15.  —  Illegitimate  children :  marriage  of 
mother]— The  statute  39  &  40  Vict.  c.  61,  s.  35, 
forbidding  the  derivation  of  settlements,  applies 
to  illegitimate  children  who  were  born  before 
the  passing  of  the  Act,  and  whose  mother  mar- 
ried before  its  passing,  so  that  they  have  the 
settlement  of  their  place  of  birth,  not  of  their 
mother's  husband.  The  Guardians  of  the  Ful- 
ham  Union  v.  The  Guardians  of  the  Portsea 
Union,  50  Law  J.  Rep.  M.C.  144;  Law  Rep. 
7  Q.B.  D.  384  (nom.  Reg.  v.  Portsea  Union). 

Residence. 

16. — Breach  of  residence] — The  pauper  was 
born  in  the  appellant  union,  and  had  been  en- 
gaged as  a  sailor  in  the  merchant  service.  The 
pauper's  mother  lived  in  the  respondent  union, 


and  the  pauper  had  since  1876  lived  with  her 
between  his  different  voyages.  When  the  pauper 
was  away  at  sea  or  otherwise,  he  invariably  left 
some  of  his  clothes  and  other  belongings  at  his 
mother's  house,  but  had  no  separate  bedroom  or 
bed.  Upon  returning  home  from  any  voyage 
the  pauper  was  in  the  habit,  up  to  the  date  of 
his  discharge  in  1883,  of  handing  over  to  his 
mother  a  portion  of  his  savings : — Held,  upon 
the  above  facts,  that  the  Justices  were  justified 
in  holding  that  the  pauper  had  not  acquired  a 
settlement  by  residence  in  the  respondent  union 
under  39  <fc  40  Vict.  c.  61.  s.  34.  The  Guardians 
of  Merthyr  Tydfil  Union  v.  The  Guardians  of 
Stepney  Union,  53  Law  J.  Rep.  M.C.  183. 

17.  —  Charitable  institution :  penitentiary 
supported  by  subscriptions] — Section  6  of  54 
Geo.  3.  c.  170  enacts  that  no  person  shall  gain 
a  settlement  by  residence  in  a  charitable  insti- 
tution. Section  1  of  9  <fe  10  Vict.  c.  66  enacts 
that  no  person  shall  be  removed  from  any 
parish  in  which  such  person  shall  have  resided 
for  five  years  (by  subsequent  statutes  reduced 
to  one  year),  "provided  always  that  the  time 
during  whicn  such  person  ....  shall  be  wholly 
or  in  part  maintained  by  any  rate  or  subscrip- 
tion raised*  in  a  parish  in  which  such  person 
does  not  reside,  not  being  a  bona  fide  charitable 
gift,  shall  be  excluded  from  the  computation  of 
time  hereinbefore  mentioned."  Section  34*  of 
39  <fe  40  Vict.  c.  61  enacts  that  where  any  per- 
son shall  have  resided  for  three  years  in  any 
parish,  under  such  circumstances  in  each  of 
such  years  as  would,  in  accordance  with  the 
several  statutes  in  that  behalf,  render  him  irre- 
movable, he  shall  be  deemed  to  be  settled  therein 
until  he  shall  acquire  a  settlement  elsewhere. 
A  pauper  had  for  upwards  of  three  years  been 
maintained  in  a  penitentiary  or  home,  which 
was  supported  by  offertories  collected  in  various 
churches,  and  by  charitable  subscriptions  from 
all  parts  of  England :— Held,  that  the  circum- 
stances of  the  pauper's  residence  were  not  such 
as  to  bring  her  within  the  proviso  to  section  1  of 
the  9  &  10  Vict.  c.  66,  and  that,  having  become 
irremovable  under  that  Act,  the  Act  of  Geo.  3 
did  not  apply  so  as  to  prevent  her  gaining  a 
settlement  under  the  39  &  40  Vict.  c.  61,  s.  34. 
Judgment  of  the  Queen's  Bench  Division  (re- 
ported 50  Law  J.  Rep.  M.C.  42;  Law  Rep.  6 
Q.B.  D.  610)  affirmed.  The  Guardians  of  the 
Fulham  Union  v.  The  Guardians  of  the  Isle  of 
Thanet  Union  (App.),  50  Law  J.  Rep.  M.C.  101; 
Law  Rep.  7  Q.B.  D.  539. 

18. — Children:  residence  of,  away  from 
parents]— The  "  residence  "  which  is  requisite 
to  render  a  pauper  irremovable  and  to  confer  on 
him  a  settlement  under  section  34  of  39  &  40 
Vict.  c.  61,  must  be  at  a  place  which  is  the 
home  and  fixed  abode  of  such  pauper.  "  Resi- 
dence "  is  not  broken  by  temporary  physical 
absence  where  there  is  an  animus  revertendi  on 
the  part  of  the  pauper;  but  in  the  case  of 
children  dwelling  away  from  their  father,  whose 
place  of  abode  is  subject  to  the  control  of  their 
father,  and  who  are  too  young  to  be  capable  of 
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forming  any  intention  with  regard  to  it  them- 
selves, their  "  residence  "  must  be  determined  by 
the  intention  of  their  father  as  to  the  perma- 
nency or  otherwise  of  such  place  of  their  abode. 
The  Guardians  of  the  Holbom  Union  v.  The 
Guardians  of  the  Chertsey  Union,  54  Law  J. 
Rep.  M.C.  53 ;  Law  Rep.  14  Q.B.  D.  289. 

19. — Husband  and  wife:  desertion  by  hus- 
band]— In  June,  1873,  the  pauper,  a  married 
woman,  who  had   been  drinking  at   a  public- 
house  with  a  man  named  Wyatt,  with  whom  her 
husband  reasonably  suspected  her  of  too  much 
intimacy,  came  home  at  night  the  worse  for 
drink  and  found  the  door  of  her  husband's  house 
locked.   She  forced  her  way  in  ;  and  in  the  morn- 
ing, after  some  words,  her  husband  threatened 
to  look  her  in.    He  then  went  out  to  his  work, 
and  when  he  came  back  he  found  her  gone,  and 
that  part  of  his  furniture  and  clothes  had  been 
carried  away.     She  took  a  room  elsewhere,  and 
shortly  afterwards  went  away  with  Wyatt,  with 
whom  she  lived  in  adultery  until  his  death  in 
1879.    After  Wyatt's  death,  she  wrote  to  her 
husband  asking  him  to  receive  her  back.    He 
took  no  notice  of  her  letter,  and  if  she  had  gone 
back  to  him  he  would  not  have  received  her. 
In  August,  1881,  she  became  chargeable  to  the 
parish  of  Liverpool  as  a  pauper  lunatic,  and  an 
order  of  Justices  was  made  for  her  removal  to 
her  husband's  parish,  which  order  was  confirmed 
by  the  Quarter  Sessions.     Upon  appeal  against 
the  last-mentioned  order :  —Held,  that  the  above 
facts  disclosed  no  reasonable  evidence  of  deser- 
tion of  the  wife  by  the  husband,  within  the 
statute  24  &  25  Vict.  c.  55,  s.  3.    Reg.  v.  Maid- 
stone Union  (49  Law  J.  Rep.  M.C.  25 ;  Law  Rep. 
5  Q.B.  D.  31)  distinguished.     The  Queen  v.  The 
Cookham  Union,  Law  Rep.  9  Q.B.  D.  522. 

20.  —  Illegitimate  idiot :  residence  with 
mother]— An  adult  illegitimate  idiot  who  is  in- 
capable of  taking  care  of  herself  acquires  a  set- 
tlement by  residing  for  three  years  in  a  town, 
although  such  residence  is  with  her  mother  and 
her  mother's  husband  as  part  of  their  family. 
The  Guardians  of  the  Poor  of  Salford  Union  v. 
The  Overseers  of  the  Poor  of  the  Township  of 
Manchester,  52  Law  J.  Rep.  M.C.  34 ;  Law  Rep. 
10  Q.B.  D.  172. 

Alice  G.  was  born  at  W.  in  1854,  her  mother 
being  then  unmarried.  In  1864  her  mother 
married  H.  In  1875  Alice  G.  and  her  mother 
and  H.  went  to  live  at  P.,  where  they  re- 
sided together  as  one  family  until  1881,  when 
they  removed  to  M.  They  continued  to  reside 
together  there  until  Alice  G.  became  an  inmate 
of  the  M.  Workhouse.  Alice  G.  was  an  idiot 
from  her  birth,  and  incapable  of  taking  care  of 
herself:  -Held,  that  Alice  G.  had  acquired  a 
settlement  in  P.    Ibid. 

The  Queen  v.  The  Leeds  Union  (48  Law  J. 
Rep.  M.C.  129 ;  Law  Rep.  4  Q.B.  D.  323)  fol- 
lowed.   Ibid. 

21. — "Parish"] — Residence  for  three  years 
partly  in  one  parish  and  partly  in  another 
within  the  same  union  does  not  confer  a  settle- 
ment on  a  pauper  under  section  34  of  39  &  40 


Vict.  c.  61,  which  applies  to  persons  residing  for 
three  years  in  any  "parish."  The  Plomesgate 
Union  v.  The  West  Ham  Union,  50  Law  J.  Rep. 
M.C.  51 ;  Law  Rep.  6  Q.B.  D.  576. 

22. — Parishes  in  the  same  union] — The  34th 
section  of  39  &  40  Vict.  c.  61  enacts  that  "  where 
any  person  shall  have  resided  for  the  term  of 
three  years  in  any  parish,  in  such  manner  and 
under  such  circumstances  in  each  of  such  years 
as  would,  in  accordance  with  the  statutes  in  that 
behalf,  render  him  irremovable,  he  shall  be 
deemed  to  be  settled  therein  until  he  shall 
acquire  a  settlement  in  some  other  parish  by  a 
like  residence  or  otherwise " : — Held,  that  a 
person  who  had  resided  in  a  parish  for  a  term 
of  three  years,  but  had  removed  before  the 
passing  of  the  Act,  did  not  acquire  a  settlement 
therein,  notwithstanding  that  he  continued  to 
reside  in  the  same  union,  but  in  another  parish, 
until  after  the  passing  of  the  Act.  The  Guar* 
dians  of  the  Poor  of  Sunderland  v.  The  Clerk  of 
the  Peace  of  the  County  of  Sussex,  51  Law  J. 
Rep.  M.C.  33  ;  Law  Rep.  8  Q.B.  D.  99. 

The  Queen  v.  The  Ipswich  Union  (46  Law  J. 
Rep.  M.C.  207 ;  Law  Rep.  2  QJB.  D.  269)  and 
The  Guardians  of  the  Plomesgate  Union  v.  TJte 
Guardians  of  the  West  Ham  Union  (see  last 
case)  followed.    Ibid. 

23. — Widow:  residence  partly  during  life  of 
husband]— Alter  a  husband  and  wife  had,  by 
residence  in  a  union,  acquired  irremovability 
under  the  Poor  Removal  Act,  1846  (9  &  10  Vict, 
c.  66),  s.  1,  as  amended  by  later  Acts,  the  hus- 
band went  to  reside  elsewhere,  and  the  irre- 
movability was  lost.  He  died.  The  widow 
shortly  afterwards  became  chargeable  to  the 
union  in  which  they  had  resided.  An  order 
was  thereafter  made  for  her  removal: — Held, 
that  by  reason  of  the  break  of  her  husband's 
residence,  her  residence  during  his  life  was  not 
residence  within  the  statute,  and,  consequently, 
her  residence  as  widow  not  having  alone  sufficed 
to  render  her  irremovable,  she  was  removable. 
Reg.  v.  The  Overseers  of  the  Township  of  Man- 
chester, 51  Law  J.  Rep.  M.C.  6;  Law  Rep. 
8  Q.B.  D.  50. 

Workhouse. 

Chaplain :  Roman  Catholic    See  No.  2  supra. 
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[Poor  Rate  Assessment  and  Collection  Act  (1869) 
Amendment  Act,  1882.    Payment  of  rates  by 
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outgoing  occupier  to  be  proportionate  to  time 
of  occupation,  s.  3.  Publication  of  rate  where 
no  parish  ohurch,  s.  4.    45  &  46  Vict.  c.  20.J 


Appeal. 

1. — Assessment  committee:  appeal  against 
order  of  special  sessions]— By  27  <fc  28  Vict.  c.  39 
s.  2,  an  assessment  committee  may,  with  the 
consent  of  the  guardians,  appear  as  respondents 
to  an  appeal  against  a  poor  rate  made  for  a 
parish  contained  in  a  union  to  which  the  Union 
Assessment  Committee  Act,  1862,  applies,  "  but 
in  the  name  of  the  guardians,  in  like  manner, 
and  with  the  same  incidents,  and  subject  to  the 
same  liabilities,  and  entitled  to  the  same  remedies 
and  rights  as  in  the  case  of  persons  other  than 
the  overseers  to  whom  notice  of  appeal  may  be 
given  "  :— Held,  that  an  assessment  committee 
who  had  appeared  as  respondents  at  Special 
Sessions,  under  the  provisions  of  27  &  28  Vict, 
c.  39,  s.  2,  were  entitled  to  appeal  to  Quarter 
Sessions  in  the  name  of  the  guardians  against 
the  decision  of  Justices  at  such  Special  Sessions. 
Reg.  v.  The  Justices  of  Montgomeryshire,  50  Law 
J.  Rep.  M.C.  52. 

2. — Evidence :  annual  value  less  than  rent  : 
case  stated  by  sessions  :  costs] — The  appellant 
was  the  occupier  of  certain  refreshment-rooms  at 
the  S.  station  at  a  fixed  annual  rent,  and  was 
rated  as  such  occupier  by  the  respondents. 
Upon  appeal  to  the  sessions  against  a  poor  rate 
the  appellant  tendered  evidence  as  to  sums  re- 
ceived and  paid  for  provisions,  salaries,  <ftc,  in 
connection  with  the  premises  so  rated,  with  a 
view  of  shewing  that  the  business  was  carried 
on  at  a  loss,  and  that  the  rent  agreed  upon  ex- 
ceeded the  annual  value  of  the  premises  :— Held, 
that  such  evidence  was  admissible.  Clark  v. 
The  Assessment  Committee  of  the  Alderbury 
Union,  50  Law  J.  Rep.  M.C.  38. 

The  Court  has  power  to  grant  costs  to  a 
successful  party  in  a  case  stated  by  sessions 
upon  appeal  against  a  poor  rate,  the  proceedings 
being  civil  proceedings  within  Order  LXII.  of 
the  Rules  of  Court,  1880.    Ibid. 

8. — Time  :  notice  of  appeal :  reasonable  time] 
— By  17  Geo.  2.  c.  38,  s.  4,  an  appeal  from  a  poor 
rate  is  given  to  the  "next  Quarter  Sessions/'  and 
by  12  A  13  Vict.  c.  45,  s.  1,  "  fourteen  clear  days' 
notice  of  appeal  must  be  given."  An  appellant 
under  these  provisions  is,  however,  entitled  to  a 
further  reasonable  time  in  which  to  make  up  his 
mind  whether  to  appeal  or  not.  Where,  there- 
fore, a  rate  was  published  on  the  21st  of  March, 
and  the  next  actual  Quarter  Sessions  were  held 
on  the  5th  of  April, — Held,  that  the  appellant 
was  not  bound  to  appeal  to  these  sessions,  but 
was  entitled  to  appeal  to  the  next  following 
sessions.  Reg.  v.  Tlie  Justices  of  Surrey,  50 
Law  J.  Rep.  M.C.  10  ;  Law  Rep.  6  Q.B.  D.  100. 

Notice  of  objection  to  valuation  list,  whether 
necessary.    See  No.  20  infra. 


Application  of  Bates. 

Expenses  of  opposing  bill  in  Parliament.    See 
Poor  Law,  6. 

Improper   application:    liability  of   individual 
vestryman.    See  Vkstbt. 

Occupation. 

Beneficial. 

4. — Crown  property ;  house  occupied  by  super- 
intendent of  police] — The  appellant,  a  superin- 
tendent of  police,  occupied  with  his  wife  and 
family  a  house  which  was  a  quarter  of  a  mile 
distant  from  the  police-station,  and  which  was 
hired  by  the  county  authorities.  The  rent  was 
paid  out  of  the  police  rate,  and  was  then  deducted 
from  the  salary  of  the  appellant,  who  so  long  as 
the  authorities  rented  the  house  was  compelled 
to  live  there.  The  house  was  liable  to  be  used 
for  such  purposes  connected  with  the  police  as 
the  chief  constable  might  direct,  but  no  part  of 
the  house  was  specially  set  apart  for  that  pur- 
pose. The  house  had  been  furnished  by  the 
appellant,  who  was  liable  to  be  removed  from  it 
at  any  time,  and  from  one  police  division  to 
another  : — Held,  that  the  occupation  of  the  ap- 
pellant was  a  beneficial  occupation  in  respect  of 
which  he  was  liable  to  be  rated  to  the  poor  rate, 
and  that  the  house  was  not  Crown  property,  or 
property  which  was  to  be  treated  as  Crown  pro- 
perty, within  the  established  exemption  from 
rateability.  Martin  v.  The  Assessment  Com- 
mittee of  the  West  Derby  Union  (App.),  52  Law 
J.  Rep.  M.C.  66 ;  Law  Rep.  11  Q.B.  D.  145. 

Oambier  v.  The  Overseers  of  Lydford  (23 
Law  J.  Rep.  M.C.  69)  followed  and  approved. 
Ibid. 

5. — Lighthouse :  telegraph  station :  adjoining 
houses]— The  Mersey  Docks  and  Harbour  Board 
have  by  statute  the  right  to  levy  certain  harbour 
and  light  dues ;  but  these  dues  are  so  fixed  that 
with  the  other  reoeipts  applicable  to  conservancy 
purposes  the  receipts  must  not  exceed  the  ex- 
penditure on  those  purposes,  so  that  no  profit 
can  accrue  to  the  board  in  respect  of  lighthouses. 
The  board  own  as  part  of  their  conservancy 
apparatus  a  tower  which  is  used  as  a  lighthouse 
and  a  telegraph  station,  and  they  also  own 
certain  houses  near  to  this  tower  which  are  in- 
habited by  light-keepers  and  workmen  as  ser- 
vants of  the  board :— Held,  that  the  board  were 
not  liable  to  be  rated  in  respect  of  the  tower,  in- 
asmuch as  the  use  of  it  was  so  limited  by  statute 
that  no  profit  could  arise  therefrom,  and  there- 
fore that  there  could  be  no  beneficial  occupation 
of  it  by  any  tenant ;  but  that  they  were  liable  to 
be  rated  in  respect  of  the  adjoining  houses,  and 
that  in  estimating  the  value  of  these  houses  the 
fact  of  their  proximity  to  the  lighthouse  tower 
ought  to  be  taken  into  account.  The  Mersey 
Docks  and  Harbour  Board  v.  The  Overseers  of 
tlie  Parish  of  Llanelian  (App.),  54  Law  J.  Rep. 
Q.B.  49  ;  Law  Rep.  14  Q.B.  D.  770. 

6. — Market  toUs  :  user  of  the  soil:  tolls  in 
the  nature  of  staUage^Where  an  open  market 
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is  divided  under  the  provisions  of  an  Act  of 
Parliament  into  parte,  each  of  which  is  appro- 
priated to  a  special  purpose,  such  as  potato 
stands,  fruit  market,  and  flower  stands,  and  by 
the  Act  tolls  or  rents  are  reserved  to  the  owner 
of  the  market  from  those  who  use  the  several 
divisions  of  the  market,  such  tolls  arise  out  of  a 
use  of  the  soil,  and  are  in  the  nature  of  stallage 
tolls,  so  as  to  be  rateable  for  the  relief  of  the 
poor.  The  Duke  of  Bedford  v.  The  Overseers  of 
St.  Paid,  Covent  Garden,  51  Law  J.  Rep.  M.C.  41. 

7* — School  board:  land  owned  and  land 
rented  by  school  board"] — A  school  board  formed 
under  the  Elementary  Education  Act,  1870,  is 
liable  to  be  assessed  to  the  poor  rate,  both  in  re- 
spect of  sohools  built  upon  land  belonging  to 
the  board,  and  in  respect  of  schools  rented  by 
the  board  as  tenants,  even  though  the  board 
make  no  profit  out  of  such  sohools.  Reg.  v.  The 
West  Bromwich  School  Board  (App.),  53  Law  J. 
Rep.  M.C.  153  ;  Law  Rep.  IS  Q.B.  D.  929. 

Judgment  of  the  Queen's  Bench  Division  (53 
Law  J.  Rep.  M.C.  67)  affirmed.    Ibid. 

8.— Statutory  restrictions :  railway  company : 
running  powers] — A  private  Act  of  Parliament 
will  be  construed  more  strictly  than  a  public  one 
as  regards  provisions  made  by  it  for  the  benefit 
of  the  persons  who  obtained  it,  but,  when  once 
the  true  construction  is  ascertained,  the  effect  of 
a  private  Act  is  the  same  as  that  of  a  public  Act. 
The  special  Act  which  authorised  the  making  of  a 
railway  by  the  G.  Company  provided  that  the  L. 
Company  should  have  the  right  to  run  their 
traffic  over  a  part  of  the  line,  on  payment  of  a 
fixed  annual  rent  to  the  C.  Company.  The  rent 
was  much  less  than  the  actual  value  of  the 
traffic  passed  over  that  part  of  the  line  by  the  L. 
Company: — Held,  that  the  C.  Company  could 
not  be  rated  for  poor  rate  in  respect  of  that 
traffic  at  a  higher  sum  than  the  fixed  rent.  The 
Altrincham  Union  v.  The  Cheshire  Lines  Com- 
mittee (App.),  Law  Rep.  15  Q.8.  D.  597. 

Company  in  liquidation :  occupation  by  liquida- 
tor.   See  Company — Winding-up,  58. 

Exclusive. 

9. — Bookstalls  at  a  railway  station]  — News- 
agents, by  agreement  with  a  railway  company, 
obtained,  in  consideration  of  yearly  payments, 
the  exclusive  right  to  sell  newspapers,  books, 
and  certain  other  articles  at  a  railway  station. 
The  agreement  described  them  as  tenants ;  pro- 
vided that  the  yearly  payments  should  be  re- 
coverable as  rent  in  arrear  ;  gave  them  power 
to  erect  bookstalls ;  secured  to  them  access  at 
reasonable  times  to  the  stations ;  reserved  to  the 
company  power  to  choose  and  vary  the  places 
for  the  bookstalls  and  to  prevent  the  sale  of  ob- 
jectionable papers  ;  and  gave  the  station-master 
control  over  the  newsagents1  servants.  Book- 
stalls fixed  to  the  structure  of  the  stations  were 
erected  by  the  newsagents,  and  of  these  they  re- 
tained the  keys : — Held  (affirming  the  judgment 
of  the  Queen'B  Bench  Division,  51  Law  J.  Rep. 
Q.B.  106 ;  Law  Rep.  9  Q.B.  D.  585),  that  the 


agreement  did  not  amount  to  a  demise :  that  it 
only  gave  the  newsagents  licence  to  do  the  acts 
specified ;  and  that  they  were  not  'liable  to  be 
assessed  to  the  poor  rate  in  respect  of  the  book- 
stalls so  erected  and  used  by  them.  Smith  6 
Son  v.  The  Assessment  Committee  for  Lambeth 
(App.),  52  Law  J.  Rep.  M.C.  1 ;  Law  Rep.  10 
Q.B.  D.  327. 

10.— Sale  of  grass :  licence  of  exclusive  pas- 
turage for  ten  months]— Where  an  owner  of 
Cass  land  upon  the  determination  of  a  previous 
nancy  advertised  for  sale  by  auction  and  sold 
the  grass  thereupon  for  ten  months  to  purchasers, 
on  the  condition  of  their  feeding  it  with  certain 
stock,  dressing  the  dung,  cutting  the  thistles,  and 
leaving  the  fences  in  good  repair,  and  announced 
at  the  time  of  the  sale  that  it  was  made  free 
from  all  rates,  tithes,  and  taxes,— Held,  that  he 
was  rightly  inserted  in  the  rate-book  as  occupier, 
the  transaction  with  the  purchasers  of  the  grass 
only  amounting  to  a  licence  by  him  to  them  to 
turn  in  their  cattle,  and  not  constituting  them 
tenant  occupiers.  Mogg  v.  The  Overseers  of 
Yatton,  50  Law  J.  Rep.  M.C.  17;  Law  Rep. 
6  Q.B.  D.  10. 

U. — Telegraph  wires] — By  the  terms  of  an 
agreement  between  the  plaintiffs  and  the  Post- 
master-General, the  latter  covenanted  that  he 
would  provide  and  thenceforth  during  the  con- 
tinuance   of    the    agreement    appropriate    and 
maintain  for  the  exclusive  use  of  the  plaintiffs 
certain  telegraph  wires  between    the  landing- 
place  of  a  submarine  cable  near  the  Land's  End 
and  the  office  of  the  plaintiffs  at  Penzance,  and 
thence  to  their  office  in  London,  with  the  neces- 
sary   translators    and    batteries:    such    wires, 
translators,  and  batteries  to  remain  the  property 
of  the  Postmaster-General.    The  plaintiffs  were 
to  provide  and  maintain  their  own  instruments, 
and  to  work  the  wires  at  their  own  cost,  per- 
mitting the  Postmaster-General  from  time  to 
time  to  inspect  the  instruments.     The  Post- 
master-General was  to  repair  accidental  defects ' 
and  interruptions,  but  to  be  paid  for  making 
good  any  damage  to  the  wires  occasioned  by  the 
neglect  or  default  of  the  plaintiffs.    The  plain- 
tiffs were  to  pay  rent  for  the  wires,  and  not  to 
part  with  the  possession  of  them  or  sublet  the 
benefit  of  the  agreement  without  the  consent  of 
the  Postmaster-General,  who,  in  the  event  of 
their  doing  so,  was  to  be  at  liberty  to  determine 
the  agreement.    On  the  expiration  of  the  agree- 
ment the  Postmaster-General    was  to  resume 
possession  of  the  wires.    The  telegraph  posts  re- 
mained the  property  of  the  PostmaBter-General, 
who  could,  if  he  chose,  attach  other  wires  to 
them  besides  those  appropriated  to  the  use  of 
the  plaintiffs : — Held,  by  Cave,  J.  (Lord  Cole- 
ridge, C.J.,  dubitante),  that  the  plaintiffs  had 
not  such  an  exclusive  occupation  of  the  wires 
appropriated  to  their  use  as  would  make  them 
rateable  to  the  relief  of  the  poor  in  respect 
thereof.    The  Paris  and  New  York  Telegraph 
Company  v.  The  Penzance   Union,  53  Law  J. 
Rep.  M.C.  189  ;  Law  Rep.  12  Q.B.  D.  552. 
12. — Telephone   company:    wires] — A    tele- 
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phone  company  with  a  central  office  afforded  to 
subscribers  facilities  for  communicating  with 
one  another  by  means  of  their  wires.  The  com- 
pany had  also  telephonic  wires  and  apparatus 
which  they  put  up  for  the  private  use  of  finnB 
and  individuals  on  payment  of  a  rent.  The 
wires  of  the  company  were  accordingly  laid 
between  their  office  and  the  business  premises 
of  their  subscribers,  and  the  telephonic  appara- 
tus required  by  the  private  firms  and  individuals 
was  erected  from  time  to  time  by  the  company 
for  the  exclusive  use  of  the  persons  so  requiring 
it.  In  all  cases  the  wires  were  carried  over- 
head, being  supported  either  by  poles  fixed  in 
the  ground,  or  more  generally  by  attachment  to 
the  roofs  and  chimneys  of  the  houses  over 
whioh  they  passed.  The  company  obtained  the 
consent  of  the  owners  and  occupiers  of  such 
ground  or  houses  by  agreements  under  which 
they  paid  a  small  rent  and  undertook  to  make 
good  any  damage  to  the  property  and  to  remove 
the  wires,  <fec,  upon  certain  notice.  Access  by 
the  company  to  the  poles  and  attachments  could 
only  be  had  on  permission  granted  by  such 
owners  and  occupiers : — Held,  that  the  com- 
pany, as  being  in  occupation  of  land,  were  rate- 
able in  respect  of  the  wires,  posts,  and  attach- 
ments. The  Lancashire  and  Cheshire  Telephone 
Exchange  Company  (Limited)  v.  The  Overseers 
of  Manchester  (App.),  54  Law  J.  Rep.  M.C.  63  ; 
Law  Rep.  14  QJ3.  D.  267. 

Judgment  of  the  Divisional  Court  (53  Law  J. 
Rep.  M.C.  195;  Law  Rep.  13  Q.B.  D.  700) 
affirmed. 

Successive. 

13.  -Bridge  acquired  by  board  of  works'] — A 
bridge  company  which  was  assessed  to  the  rates 
in  Putney  transferred  its  property  to  the  Metro- 
politan Board  of  Works  under  the  provisions  of 
an  Act  which  required  the  Board  to  keep  the 
bridge  open  for  public  use  free  of  toll,  and  which 
provided  that  the  Board  should  receive  an 
annual  contribution  from  the  county  of  Surrey. 
At  the  time  when  the  bridge  was  thus  transferred, 
a  rate  to  which  the  company  were  rated,  and  in 
respect  of  which  their  names  were  in  the  rate- 
book, was  not  wholly  discharged,  so  that  it  ex- 
tended over  a  period  after  the  occupation  of 
the  bridge  by  the  company  had  ceased  :  -  Held 
(affirming  the  judgment  of  the  Queen's  Bench 
Division),  that  the  liability  of  the  bridge  com- 
pany to  be  assessed  to  the  rate  did  not  cease 
until  there  was  a  succeeding  occupier  who  was 
liable  to  be  assessed  to  the  rate ;  that  the  Metro- 
politan Board  of  Works  were  not  so  liable,  and 
that  the  Board  could  not  be  assessed  in  respect 
of  their  property  in  the  bridge,  inasmuch  as 
there  was  no  beneficial  occupation  of  the  bridge 
by  them.  Hare  v.  The  Churchwardens  and 
Overseers  of  Putney  (App.),  50  Law  J.  Rep. 
M.C.  81 ;  Law  Rep.  7  Q.B.  D.  223. 

Person  rateable. 

14. — Owner :  agreement  by,  to  pay  rates] — 
An  agreement  under  the  Poor  Rate  Assessment 


and  Collection  Act,  1869,  s.  3,  by  the  owner  of 
hereditaments  to  pay  the  poor  rates  assessed  in 
respect  thereof  is  not  equivalent  to  the  owner 
being  rated  himself.  Mogg  v.  Clarke,  54  Law  J. 
Rep.  Q.B.  334 ;  Law  Rep.  15  Q.B.  D.  82. 

15.—  Owner  or  immediate  lessor  instead  of 
occupier  :  house  let  at  rent  or  rate  not  exceeding 
20J.  a  year]  -By  Sturges  Bourne's  Act  (59  Geo. 
3,  c.  12),  s.  19,  the  owners  of  houses  "which 
shall  respectively  be  let  to  the  occupiers  thereof 
at  any  rent  or  rate  not  exceeding  twenty  pounds 
nor  less  than  six  pounds  by  the  year  for  any 
term  less  than  one  year,  or  on  any  agreement 
by  which  the  rent  shall  be  reserved  or  made 
payable  at  any  shorter  period  than  three  months," 
are  to  be  assessed  to  poor  rates  instead  of  the 
occupiers :  -  Held,  affirming  the  judgment  of  the 
Court  of  Appeal  (51  Law  J.  Rep.  Q.B.  17 ;  Law 
Rep.  8  Q.B.  D.  69),  that  the  limitation  of  value 
governs  the  whole  clause,  and  that  the  owner 
cannot  be  assessed  in  the  case  of  an  agreement 
under  which  rent  is  payable  at  a  shorter  period 
than  three  months,  if  the  rent  is  at  a  higher 
rate  than  twenty  pounds  per  annum.  The 
Churchwardens  and  Overseers  of  the  Parish  of 
West  Ham,  Essex*  v.  lies  (HX.),  52  Law  J.  Rep. 
Q.B.  650 ;  Law  Rep.  8  App.  Cas.  386. 

Procedure. 

16.  Notice  of  rate :  extra-parochial  place : 
duty  of  overseers] — A  rate  for  the  relief  of  the 
poor  was  made  by  the  overseers  of  an  extra- 
parochial  place  containing  neither  church  nor 
chapel,  but  constituted  a  parish  for  poor-law 
purposes  by  virtue  of  20  Vict.  c.  19.  The  Act 
7  Will.  4.  &  1  Vict.  c.  45,  s.  2,  substitutes  a  written 
notice  to  be  affixed  on  the  church  door  for  the 
public  notice  of  every  rate  required  by  17  Geo.  2, 
o.  3  to  be  given  in  church.  The  earlier  Act  says 
that  no  rate  shall  be  valid  unless  such  notice 
shall  have  been  given.  No  notice  or  publication 
of  this  rate  was  given  or  made  within  the 
parish  : — Held,  that  the  rate  was  bad.  Reg.  v. 
Dyott,  Justices  of  Staffordshire,  and  Levett,  51 
Law  J.  Rep.  M.C.  104  ;  Law  Rep.  9  Q.B.  D.  47. 

Public  Health  Act,  under  provisions  of.     See 
Public  Health  Act,  24. 

Retrospective  rate  to  defray  expenses  of  election 
petition.    See  Municipal  Corporation,  5. 

Rateable  Value. 

17. — Land  used  as  a  plantation :  assessment 
of  sporting  rights] — By  the  Rating  Act,.  1874 
(37  A  38  Vict.  c.  54),  s.  4,  sub-s.  (a),  the  rateable 
value  of  any  land  used  only  for  a  plantation  or 
wood  is  to  be  estimated  "  as  if  the  land,  instead 
of  being  a  plantation  or  a  wood,  were  let  and 
occupied  in  its  natural  and  unimproved  state  " : 
—Held,  that  the  enhanced  value  of  such  land, 
owing  to  the  presence  of  game  upon  it,  was 
properly  taken  into  account  in  assessing  its 
rateable  value.  Eyton  v.  The  Overseers  dtc.  of 
Mold,  50  Law  J.  Rep.  M.C.  39;  Law  Rep. 
6  Q.B.  D.  13, 
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18.—  Municipal  corporation:  buildings  occu- 
pied by,  for  purposes  defined  by  statute]—  The 
gross  estimated  rental  and  rateable  value  of 
buildings  occupied  by  municipal  corporations 
and  other  public  bodies  are  to  be  ascertained  for 
the  purpose  of  parochial  assessment  by  refer- 
ence to  the  amount  of  rent  which  a  tenant,  un- 
fettered as  to  user  and  unrestricted  as  to  charges, 
would  give  if  the  premises  were  in  the  market, 
and  not  by  reference  to  the  annual  profit,  if  any, 
made  or  capable  of  being  made  by  those  using 
the  premises  for  public  purposes.  The  Overseers 
of  (he  Poor  of  the  Township  of  Chorlton-upon- 
Medlock  v.  The  Guardians  of  the  Poor  of  the 
CJiorlton  Union  and  the  Overseers  of  the  Poor  of 
the  Township  of  Ardwick,  51  Law  J.  Rep.  Q.B. 
458. 

19. — Refreshment-rooms  at  railway  station] — 
The  refreshment-rooms  upon  a  railway  station 
having  been  let  to  a  contractor  for  a  term  of 
years  at  a  fixed  annual  rent,  he  appealed  against 
a  poor  rate  made  upon  him  as  occupier  of  the 
premises,  and,  at  the  hearing  of  the  appeal, 
sought  to  prove,  by  his  own  testimony  and  by 
his  account-books  shewing  the  receipts  and  ex- 
penditure during  the  past  year  in  respect  of  the 
refreshment-rooms,  that  the  business  was  carried 
on  at  a  loss,  and  that  the  rent  reserved  did  not 
represent  the  true  annual  value  of  the  premises : 
— Held,  that  such  evidence  ought  to  have  been 
received  as  an  element  in  ascertaining  the  rate- 
able value.  Clark  v.  Fisherton-Angar,  Law  Rep. 
6  Q.B.  D.  139. 

Houses  adjoining  lighthouse.    See  No.  5  supra. 

Retrospective  Rate. 
See  Municipal  Corporation,  5. 

Valuation  List. 

20. — Notice  of  objection  to  assessment  com- 
mittee: power  to  amend  list] — The  "notice" 
mentioned  in  section  1  of  27  A  28  Vict.  c.  39, 
the  giving  of  which  is  a  condition  precedent  to 
the  power  of  the  assessment  committee  to  hear 
an  objection  to  the  valuation  list  and  amend 
such  list,  means  only  the  notice  to  be  given 
by  the  objecting  party  to  the  committee,  to  be 
served  in  the  manner  prescribed  by  section  42  of 
25  <fe  26  Vict.  c.  103.  Reg,  v.  TJie  Overseers  of 
Langriville,  54  Law  J.  Rep.  Q.B.  124. 

Where,  therefore,  an  assessment  committee, 
having  had  due  notice  of  objection  to  the  valua- 
tion list  from  a  railway  company  in  respect  of 
their  assessment  in  a  parish  in  the  union,  held 
a  meeting  to  hear  such  objection  without  giving 
notice  thereof  to  the  overseers,  and,  having 
amended  the  list  to  the  satisfaction  of  the  com- 
pany, then  gave  notice  to  the  overseers  to  amend 
their  current  rate  accordingly,— Held,  that  the 
assessment  committee  had  acted  within  their 
powers,  and  that  the  overseers  were  bound  to 
amend  their  rate  in  accordance  with  the  amended 
list,  and  could  not  refuse  to  do  so  on  the  ground 
of  not  having  had  notice  of  the  meeting  of  the 
assessment  committee.    Ibid. 

21.— Notice  of  objection  to  valuation  list] — 
Digest,  1881-1885. 


By  27  &  28  Vict.  c.  39,  s.  1,  it  is  enacted  that 
"  no  person  shall  be  empowered  to  appeal  to  any 
sessions  against  a  poor  rate  made  in  conformity 
with  the  valuation  list  ....  unless  he  shall 
have  given  the  assessment  committee  notice  of 
objection  against  the  list,  and  shall  have  failed 
to  obtain  such  relief  in  the  matter  as  he  deems 
just,  and  which  objection,  after  notice  given  at 
any  time  in  the  manner  prescribed,  .  .  .  the 
committee  shall  hear,  with  full  power  to  call  for 
and  amend  such  list,  although  the  same  has 
been  approved  of  and  no  subsequent  list  has 
been  transmitted  to  them/'  Reg.  v.  The  Jus- 
tices of  Denbighshire,  54  Law  J.  Rep.  M.C.  142 ; 
Law  Rep.  15  Q.B.  D.  451. 

An  appellant  having  given  notice  of  objection 
to  a  valuation  list,  the  assessment  committee, 
on  the  4th  of  September,  1884,  made  a  slight 
reduction  in  the  assessment  and  amended  the 
list,  but  failed  to  give  such  relief  as  the  appel- 
lant thought  just.  The  following  November  a 
rate  was  made  in  accordance  with  the  valuation 
list  as  amended  by  the  committee  : — Held,  that 
the  appellant  was  not  bound  to  give  a  fresh 
notice  of  objection  to  the  list  after  the  November 
rate  was  made  in  order  to  be  entitled  to  appeal 
to  Quarter  Sessions.    Ibid. 

22.— Provisional  list:  alteration  in  value: 
discretion  of  overseers] — Overseers  cannot,  under 
section  47  of  the  Valuation  Metropolis  Act  (32 
&  33  Vict.  c.  67),  be  compelled  to  send  in  to  the 
assessment  committee  a  provisional  list  upon 
the  requisition  of  a  ratepayer,  if  they  are  of 
opinion  that  there  has  been  no  alteration  in  the 
value  of  the  hereditament  sought  to  be  included 
in  such  list.  Reg.  v.  The  Overseers  of  St.  Mary 
Magdalene,  Bermondsey,  54  Law  J.  Rep.  M.C. 
68 ;  Law  Rep.  14  QJB.  D.  351. 

23. — Quinquennial  valuation:  supplemental 
valuation :  alteration] — The  quinquennial  valu- 
ation made  under  the  Valuation  (Metropolis) 
Act,  1869,  is  conclusive  as  to  the  value  of  the 
property  at  the  time  it  was  made,  and  the 
owner  is  not  entitled,  for  the  purpose  of  a 
supplemental  valuation  list,  to  have  the  pro- 
perty valued  at  its  present  actual  value  and 
such  value  entered  in  the  supplementary  list, 
but  to  have  deducted  merely  the  alteration,  if 
any,  in  value  which  has  taken  place  during  the 
preceding  twelve  months  (per  Brett,  M.R.,  and 
Bowen,  L.J. ;  Fry,  L.J.,  dissentiente).  Reg.  v. 
The  East  and  West  India  Docks  Company, 
(App.),  53  Law  J.  Rep.  M.C.  97. 

In  support  of  a  claim  by  the  owner  of  property 
to  have  that  property  inserted  in  a  supplemental 
valuation  list  made  by  the  overseers  of  a  metro- 
politan parish,  on  the  ground  that  an  alteration 
has  taken  place  in  the  value  of  such  property 
within  the  preceding  twelve  months,  within  the 
meaning  of  section  46  of  the  Valuation  (Metro- 
polis) Act,  1869,  evidence  of  diminution  in  annual 
profits  is  admissible  and  relevant ;  and,  unless 
explained  or  rebutted,  is  evidence  of  Buch  altera- 
tion.   Ibid. 

Judgment  of  Divisional  Court  (53  Law  J.  Rep. 
M.C.  20)  varied.    Ibid. 
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PORT  SANITARY  AUTHORITIES. 

[Amendment  of  the  Public  Health  Act,  1875, 
48  &  49  Vict.  c.  35.] 

PORTION. 

1. — Appointment  to  infant  children  :  vesting : 
fraud  on  power] — Appointments  vesting  im- 
mediately portions  charged  on  land  in  young 
children  who  die  soon  afterwards  will  be  looked 
at  by  the  Court  with  suspicion ;  and  very  little 
additional  evidence  of  improper  motive  or  object 
will  induce  the  Court  to  set  them  aside:  but 
without  some  additional  evidence  the  Court  will 
not  do  so.  Henty  v.  Wrey,  53  Law  J.  Rep.  Chanc. 
667  ;  Law  Rep.  21  Ch.  D.  332. 

There  is  no  rule  of  law  by  which  every  power 
for  raising  portions  for  children,  in  whatever 
way  it  is  expressed,  is  subject  to  the  limitation 
that  the  portions  are  not  raisable  under  it  unless 
the  children  live  to  want  them.    Ibid. 

A  settlement  of  land  contained  a  power  to 
tenants  in  possession  to  charge  portions  for 
younger  children,  and  gave  the  appointor  full 
power  to  fix  the  ages  and  times  at  which  such 
portions  should  vest.  Under  this  power  the  ten- 
ant for  life  in  possession,  having  three  daughters, 
aged  nine,  seven,  and  one,  by  deed,  in  1828, 
appointed  the  aggregate  amount  which  he  was 
entitled  to  charge  for  the  portions  of  the 
daughters  to  be  a  vested  interest  in  them  im- 
mediately on  the  execution  of  the  appointment, 
and  to  be  paid  to  them  at  such  times  after  his 
death  as  he  should  appoint,  and  in  default,  at 
their  age  of  twenty -one  or  marriage  if  after  his 
death,  or  if  the  same  should  happen  in  his  life- 
time then  the  payment  to  be  postponed  till  after 
his  death.  There  was  also  a  direction  for  main- 
tenance from  his  death  and  a  power  of  revo- 
cation. In  1832  he  executed  a  similar  appoint- 
ment by  way  of  confirmation.  The  two  younger 
daughters  afterwards  died  at  the  respective  ages 
of  fourteen  and  eighteen,  and  the  father  appointed 
.  half  the  fund  to  be  raised  and  paid  after  his  death 
to  the  surviving  daughter,  and  in  1875  he  as- 
signed to  the  plaintiff  for  value  the  other  moiety 
appointed  to  the  two  deceased  daughters : — Held 
(reversing  the  decision  of  Kay,  J.,  51  Law  J.  Rep. 
Chanc.  422 ;  Law  Rep.  19  Ch.  D.  492),  that  the 
appointment  was  not  a  fraud  upon  the  power, 
and  that  the  plaintiff  was  entitled  to  have  the 
remaining  moiety  raised  for  his  benefit.    Ibid. 

Lord  Hinchinbroke  v.  Seymour  (1  Bro.  C.C. 
395)  considered  and  discussed.    Ibid. 

2.— Implied  gift]— The  rule  that  the  Court 
leans  to  a  construction  that  gives  a  portion  to 
eaoh  child  that  lives  to  require  it  applies  to  wills 
as  well  as  settlements.  In  re  Knowles ;  Nottage 
v.  Buxton,  51  Law  J.  Rep.  Chanc.  851 ;  Law 
Rep.  21  Ch.  D.  806. 

3.—  Interest :  trust  or  power  to  charge  :  lands 
in  Ireland] — By  a  marriage  settlement  certain 
lands  in  Ireland  stood  limited  to  trustees  for 
a  term  of  1,000  years,  upon  trust  to  raise  portions 
of  15,0002.  for  the  younger  children  of  the  mar- 
riage, by  mortgaging  or  otherwise  disposing  of 


the  said  lands,  in  such  proportions  and  at  such 
time  as  Lord  D.  should  by  deed  or  will  appoint, 
but  there  was  no  provision  as  to  interest  on  the 
portions.  Lord  D.  by  his  will  appointed  5,0002. 
and  6,0002.  to  two  of  his  sons,  and  by  the  mar- 
riage settlement  of  his  daughter  appointed  4,0002. 
in  her  favour  to  be  raised  with  interest  at  five 
per  cent.,  which  sum  was  assigned  to  the  trustees 
of  the  settlement.  An  action  was  brought  by  the 
trustee  of  the  portions  term  for  the  purpose  of 
having  the  trusts  of  that  term  carried  into  exe- 
cution, and  in  that  action  the  4,0002.  was  ordered 
to  be  raised  by  mortgage,  and  a  receiver  was 
appointed  to  receive  the  rents  and  profits  of  the 
settled  estates,  and  thereout  to  keep  down  the 
interest  on  the  4, 000 J.  at  four  per  cent,  until 
the  sum  was  raised.  The  trustee  being  unable 
to  raise  the  4,0002.  by  mortgage,  the  trustees  of 
the  daughter's  settlement  applied  "for  an  order 
that  the  receiver  might  apply  the  rents  and  profits 
towards  discharge  of  the  capital  of  the  4,0002., 
and  in  payment  of  the  interest  thereon  at  five 
per  cent,  until  the  sum  should  be  raised  by 
mortgage: — Held,  that  the  rents  and  profits 
must  be  applied  in  reduction  of  the  capital  sum 
of  4,0002.  and  the  interest,  and  the  lands  being 
situate  in  Ireland  the  interest  must  be  computed 
at  five  per  cent.,  the  legal  Irish  rate  of  interest. 
Young  v.  Lord  Waterpark  (13  Sim.  199)  dis- 
tinguished. Held,  however,  that  Lord  D.  had 
no  power  to  fix  the  rate  of  interest  at  five  per 
cent. ;  the  rule  laid  down  by  Lewis  v.  Freke 
(2  Ves.  jun.  507)  and  Boycot  v.  Cotton  (1  Atk. 
552),  that  the  donee  of  a  power  of  charging  land 
with  a  particular  sum  has  a  right  to  fix  the  rate 
of  interest,  does  not  apply  to  a  case  where  there 
is  an  absolute  trust  to  charge  with  a  certain 
sum,  with  a  power  to  some  person  nominated  to 
fix  how  that  particular  sum  is  to  be  distributed. 
Balfour  v.  Cooper  (App.),  52  Law  J.  Rep.  Chanc. 
495 ;  Law  Rep.  23  Ch.  D.  472. 

4.— Satisfaction  :  double  portions]— Where 
a  father  entered  into  a  bond  to  pay  his  son 
10,0002.,  and  before  the  day  of  payment  entered 
into  partnership  with  him  under  a  contract 
whereby  19,0002.  was  to  be  considered  as  his 
share  of  capital,— Held,  that  the  rule  against 
double  portions  applied,  and  that  the  benefit 
given  to  the  son  under  the  partnership  must  be 
taken  in  satisfaction  of  the  10,0002.  In  re 
Lawes;  Lawes  v.  Lowes  (App.),  Law  Rep.  20 
Ch.  D.  81. 

Holmes  v.  Holmes  (1  Bro.  C.  C.  555)  and 
Bengough  v.  Walker  (15  Ves.  607)  considered. 
Ibid. 

5. — Younger  children :  son  becoming  entitled 
to  estate  excluded]— By  a  settlement  two  estates 
were  limited,  subject  to  successive  life  interests 
to  H.  H.  and  her  husband  E.  H.,  to  trustees  for 
a  term  of  600  years,  and,  subject  thereto,  to  the 
use  of  the  first  and  other  sons  of  E.  and  H.  H. 
successively  in  tail.  The  trusts  declared  of  the 
term  were  that,  if  there  should  be  any  child  or 
children  of  the  said  E.  H.  by  the  said  H.  his 
wife,  other  than  or  besides  an  eldest  or  only  son, 
who,  by  virtue  of  the  limitations  thereinbefore 
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contained,  should  be  entitled  to  the  settled  here- 
ditaments in  reversion  or  remainder  immediately 
expectant  on  the  determination  of  the  term,  then 
the  trustees  were  to  raise  5,0002.  for  the  portions 
of  such  child  or  children  other  than  or  besides 
suoh  eldest  or  only  son.  During  the  continuance 
of  the  life  interests  the  settled  estates  were  sold. 
One  of  them  did  not  realise  sufficient  to  discharge 
the  incumbrances  upon  it,  and  the  other  only 
produced  2,400/.  There  were  three  children  of 
£.  H.  and  H.  H.— two  sons  and  a  daughter.  The 
eldest  son  died  under  twenty -one  and  unmarried. 
The  settled  estates  having  thus  ceased  to  ex- 
ist, the  second  son  claimed  to  share  with  his 
sister  in  the  2,4002. :— Held,  that  the  effect  of 
the  settlement  was  to  give  the  5,0002.  to  the 
daughter,  and  the  rest  of  the  estate  to  the 
second  son,  and  that  he  was  therefore  not  en- 
titled to  participate  in  the  2,4002.  Reid  v. 
Hoare,  53  Law  J.  Rep.  Chanc.  486 ;  Law  Rep. 
26  Ch.  D.  363. 

POSSESSION. 
Engineer :  ship.    See  Ship— Lien,  1. 
Mortgagee  in.    See  Mortgage — Possession,  1-6. 
Writ  of.    See  Pbactice — Writ  of  Possession. 

POSSESSION  MONEY. 
See  Bankruptcy— Assets,  10. 

POST-NUPTIAL   SETTLEMENT. 
See  Settlement,  26. 

POST  OFFICE. 

[Power  to  Postmaster-General  to  purchase,  sell, 
exchange,  or  lease  land.  44  &  45  Vict.  c.  20.] 

[Post  Office  (Parcels)  Act,  1882.  45  &  46  Vict. 
c.  74.] 

[Post  Office  (Money  Orders)  Act,  1883.  The  Post 
Office  (Money  Orders)  Acts,  1848  and  1880, 
amended  and  extended  to  her  Majesty's 
Dominions  out  of  the  United  Kingdom.  46  A 
47  Vict.  c.  58.] 

[Amendment  of  the  law  with  respect  to  the 
protection  of  the  Post  Office  and  to  offences 
committed  in  relation  to  the  Post  Office. 
47  <fc  48  Vict.  c.  76.] 

[Post  Office  Sites  Act,  1885.    48  &  49  Vict.  c.  45.] 

Telephones :  exclusive  privilege  of  Postmaster- 
General.    See  Telegraph. 

POST  OFFICE  SAVINGS  BANK. 

Small  sums  ordered  to  be  paid  out  of  Court  to. 
See  Pbactice— Payment  out  of  Court,  3. 

POUND. 
See  Distress  Damage  Feasant. 

POUNDAGE. 
Right  of  sheriff  to.    See  Sheriff,  1. 


POWER. 
Appointment. 

Construction  and  effect. 

Excessive. 

Partial. 

Testamentary. 

Validity. 
Execution. 

Consent  requisite. 

Defective. 
Extinction. 
Fraud  on  Power. 
General  Power. 
Leading. 
Sale. 
8pecial  Power. 

Advancement,  Power  of. 
See  No.  15  infra. 

Alienation  by  Donee. 
See  No.  11  infra. 

Appointment. 

Construction  and  effect. 

1. — "  Moneys  I  die  possessed  of"] — Real  estate 
was  settled  on  the  wife  of  J.  G.  for  life,  with 
remainder  to  such  uses  as  J.  G.  should  by  deed 
or  writing  sealed  and  delivered  appoint,  with 
remainder  to  J.  G.  for  life,  with  remainders  over. 
The  settlement  contained  a  power  to  sell  and  a 
direction  to  invest  the  proceeds  on  real  estate, 
and  in  the  mean  time  on  personal  securities. 
The  estate  was  sold  and  invested  in  bank  annui- 
ties, which  at  J.  G.'s  death  stood  in  the  name 
of  W.  as  sole  trustee.  J.  G.,  who  died  in  his 
wife's  lifetime,  by  his  will  sealed  and  delivered 
bequeathed  "  all  moneys  he  died  possessed  of, 
whether  in  the  public  funds  or  in  the  care  of 
W. " : — Held,  that  the  bequest  did  not  pass  the 
bank  annuities.  In  re  Greaves'  Settlement,  52 
Law  J.  Rep.  Chanc.  753 ;  Law  Rep.  23  Ch.  D.  313. 

2. — Postponement  of  enjoyment :  interim  in- 
come']— Where  an  invalid  appointment  of  a  share 
of  certain  proceeds  of  sale  and  of  residuary  real 
estate  was  made  in  favour  of  an  infant,  not  one 
of  the  objects  of  the  power,  and  in  case  of  the 
death  of  the  infant  under  twenty-one  a  valid  ap- 
pointment was  made  in  favour  of  A.  B.,  one  of 
the  objects  of  the  power, — Held,  that  the  income 
of  the  fund  until  the  infant  attained  twenty-one, 
or  until  his  death  under  that  age,  as  the  case 
might  be,  would  go  with  the  corpus  of  the  fund, 
in  the  one  event  to  the  persons  who  took  in  de- 
fault of  appointment,  and  in  the  other  event  to 
the  appointee  A.  B.  Long  v.  Ovenden,  50  Law 
J.  Rep.  Chanc.  314 ;  Law  Rep.  16  Ch.  D.  691. 

3. — Will :  poicer  created  before,  executed  after, 
mills  act :  residuary  appointment  embracing  pre- 
vious void  appointment :  meaning  of  word  "  de~ 
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vise  "  in  wills  act]— Any  deed  or  will  executing 
a  special  or  general  power  of  appointment  will 
be  construed,  as  to  its  execution  and  otherwise, 
according  to  the  rules  for  the  time  being  appli- 
cable to  an  ordinary  deed  or  will  disposing  of 
property,  and  this  rule  will  apply  although  the 
power  may  have  been  created  before,  but  the 
deed  or  will  executing  the  same  may  have  been 
executed  after  a  change  in  the  law  relating  to 
the  construction  and  execution  of  instruments 
exercising  powers  of  appointment.  Freme  v. 
Clement,  50  Law  J.  Rep.  Chano.  801 ;  Law  Rep. 
18  Ch.  D.  499. 

Thus,  where  a  power  to  appoint  by  will  was 
created  before  the  Wills  Act,  but  exercised  sub- 
sequently to  the  passing  of  that  Act,— Held,  that 
the  instrument  exercising  the  same  must  be  exe- 
cuted and  construed  according  to  the  rules  ap- 
plicable under  that  Act  relating  to  the  execution 
and  construction  of  an  ordinary  will.    Ibid. 

The  word  "  devise  "  in  the  Wills  Act  will  in- 
clude a  devise  by  way  of  appointment  under  a 
special  or  general  power  to  appoint  real  estate 
by  will.    Ibid. 

Thus,  where  a  testator  made  a  will  in  execu- 
tion of  a  special  power  of  appointment,  a  devise 
of  real  estate  by  way  of  appointment  which  was 
void  was  held,  by  reason  of  section  25  of  the  Act, 
to  fall  into  the  residuary  devise  in  the  will  to  an 
object  of  the  power.    Ibid. 

Excessive. 

4. — Insufficient  fund:  successive  appoint- 
ments]— The  donee  of  a  special  power  to  appoint 
by  deed  or  will  a  sum  of  10,0002.,  which  was  in- 
vested on  mortgage,  made  successive  revocable 
appointments  by  deed  of  sums  of  3,0002.,  1,200/., 
1,0002.,  and  1,0002.  (respectively  described  as  part 
of  the  10,0002.),  to  three  objects  of  the  power, 
and  by  his  will  confirmed  these  appointments, 
and  appointed  the  remaining  3,8002.  among 
objects  of  the  power.  The  mortgage  security 
eventually  proved  insufficient  to  realise  the 
10,0002. :— Held,  that  the  appointees  took  ac- 
cording to  priority  of  appointment,  and  not 
rateable  portions  of  the  fund.  Gilbert  v.  Whit- 
field, 52  Law  J.  Rep.  Chanc.  210. 

Stokes  v.  Bridgman  (47  Law  J.  Rep.  Chanc. 
759)  followed.    Ibid. 

Election  by  appointee.    See  Election,  4. 

Portions:  power  to  charge  land  with:  donee 
held  not  entitled  to  fix  rate  of  interest.  See 
Pobtion,  8. 

Partial, 

5. — Appointee :  whether  entitled  to  share  in 
unappointed  fund] — By  a  settlement,  lands  were 
conveyed  to  trustees  upon  trust,  either  in  the 
lifetime  of  M.,  with  his  consent  in  writing,  or 
else  not  till  after  his  decease,  to  raise  12,0002., 
and  pay  the  same  unto  and  between  the  two 
daughters  of  M.  as  he  should  by  deed,  attested 
by  two  witnesses,  appoint,  and,  in  default  of  ap- 
pointment, to  the  two  daughters  equally,  to  be 
vested  interests  in  them  at  twenty-one  or  mar- 


riage, and  to  be  paid  at  such  age  or  time  if  the 
same  should  happen  after  the  decease  of  M.,  but 
if  the  same  should  happen  in  his  lifetime,  then 
immediately  after  his  decease, "  unless  he  should 
signify  his  consent  in  writing  under  his  hand 
and  seal  that  the  said  respective  shares  should 
be  raised  and  paid  in  his  lifetime."  M.,  by  deed 
attested  by  two  witnesses,  reciting  the  power, 
and  that  he  was  desirous  of  making  some  im- 
mediate as  well  as  future  provision  for  his 
daughter  E.,  appointed  that  the  trustees  should 
raise  two  sums  of  5,0002.  and  1,0002.— the  5,0002. 
immediately,  and  the  1,0002.  immediately  after 
his  decease  -  and  pay  the  same  to  the  said  E., 
"  to  the  intent  that  the  payment  of  the  portion 
or  portions  of  the  said  E.  under  the  said  settle- 
ment may  as  to  the  said  sum  of  5,0002.  be  ac- 
celerated and  take  effect  according  to  the  true 
intent  and  meaning  of  these  presents,  anything 
in  the  said  settlement  to  the  contrary  thereof 
notwithstanding."  M.  died  without  making 
any  further  appointment: — Held,  that  E.  was 
entitled  to  one  moiety  of  the  unappointed  part 
of  the  12,0002.,  in  addition  to  the  sums  so  ap- 
pointed to  her.  In  re  Alfreton's  Trust  Estates, 
52  Law  J.  Rep.  Chanc.  745. 

Implied  gift  in  default  of  appointment.    See 
Settlement,  18. 

Testamentary, 

6. — Appointment  to  trustee :  failure  of  trusts 
in  lifetime  of  appointor:  resulting  trust]— The 
effect  of  a  testamentary  appointment,  either  of 
real  or  personal  estate,  to  a  trustee  upon  trust 
for  A.,  who  dies  in  the  lifetime  of  the  appointor, 
is  that  the  appointed  property  does  not  revert  to 
the  donor  of  the  power,  nor  to  those  who  would 
have  taken  under  a  gift  over  (if  any)  in  default 
of  appointment,  but  remains  part  of  the  general 
estate  of  the  appointor.  Where,  therefore,  a 
testatrix  having  a  general  testamentary  power 
of  appointment  over  real  estate,  subject  to  a  gift 
over  in  default  of  appointment,  devised  the  pro- 
perty to  trustees  upon  trust  for  A.,  who  died  in 
her  lifetime, — Held,  that  the  property  remained 
vested  in  the  trustees  as  part  of  the  general 
estate  of  the  testatrix,  subject  to  a  resulting 
trust  for  her  heir-at-law  (if  any).  In  re  Van 
Hagen ;  Sperling  v.  Rochefort  (App.),  50  Law  J. 
Rep.  Chanc.  1 ;  Law  Rep.  16  Ch.  D.  18. 

Semble,  if  the  heir-at-law  could  not  be  found, 
the  title  of  the  trustees  was  good  as  against  the 
Crown.    Ibid. 

7. — General  power :  lapse] — A  testator  by  his 
will  bequeathed  a  legacy  of  7702.  to  M.  I.  in 
trust  for  the  testator's  daughter  A.  for  her  life, 
and  after  her  decease  in  trust  for  such  persons 
as  she  should  by  deed  or  will  appoint,  and  in  de- 
fault of  appointment  in  trust  for  M.  I.  A.  by 
her  will  gave  and  bequeathed  all  her  real  and 
personal  estate  to  her  two  sisters,  M.  and  Ln 
their  heirs,  executors,  administrators,  and  as- 
signs, in  the  shares  following — namely,  one 
third  to  M.  and  two  thirds  to  L. — and  appointed 
L.  sole  executrix  of  her  will,  and  charged  her 
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said  property  and  effects  with  the  payment  of 
her  debts  and  funeral  and  testamentary  ex- 
penses. L.  having  predeceased  A.,— Held,  that 
A.  had  by  her  will  shewn  an  intention  to  make 
the  legacy  of  7702.  part  of  her  property  for  all 
purposes,  and  that  the  two  thirds  which  had 
been  appointed  to  L.  passed  therefore  to  the 
next-of-kin  of  A.,  and  not  to  M.  J.  as  in  default 
of  appointment.  In  re  Davies1  Trusts  (41  Law 
J.  Rep.  Chanc.  97 ;  Law  Rep.  13  Eq.  163)  con- 
sidered and  distinguished.  In  re  Ickeringill; 
Kinsley  v.  Ickeringill,  60  Law  J.  Rep.  Chano. 
364 ;  Law  Rep.  17  Gh.  D.  151. 

8* — Married  woman :  lapse  of  appointed  share] 
— By  her  will  a  married  woman  declared  a  de- 
sire that  it  should  operate  over  all  property 
which  she  had  power  to  appoint,  and  she  named 
executors  and  trustees.  She  then  made  a  specific 
appointment,  which  failed  by  lapse  :— Held,  that 
the  lapsed  share  belonged  to  her  estate.  In 
re  WUloughby -Osborne ;  Willoughby -Osborne  v. 
Holyoake,  52  Law  J.  Rep.  Chano.  331 ;  Law  Rep. 
22  Ch.  D.  238. 

9.— Power  created  subsequently  to  the  will : 
contrary  intention] — By  a  settlement  certain 
real  estate  was  conveyed  to  trustees,  upon  trust 
to  sell,  and  to  pay  the  proceeds  of  sale  to  such 
persons  as  A.  should  by  deed  or  will  appoint. 
By  a  seoond  deed  of  settlement  A.  appointed  that 
the  trustees  of  the  first  settlement  should  stand 
possessed  of  the  sale  moneys  in  trust  for  such  per- 
sons as  she  should  by  will  appoint.  By  her 
will,  made  previously  to  the  second  settlement, 
A.,  "in  pursuance  of"  the  power  contained  in 
the  first  settlement,  appointed  the  property  com- 
prised therein  (describing  it  as  real  estate)  to 
her  three  sons.  Semble,  that  the  will  was  re- 
voked by  the  second  settlement : — Held,  that  the 
will,  if  not  revoked,  did  not  operate  as  an 
execution  of  the  power  contained  in  the  second 
settlement.  Thompson  v.  Simpson,  50  Law  J. 
Rep.  Chanc.  461. 

10.-  Residuary  bequest:  general  power  of 
appointment :  "  all  my  personal  estate  "]— Land 
was  settled  to  the  use  of  such  person  or  per- 
sons as  A.  B.  should  by  will  appoint.  The  settle- 
ment contained  a  power  enabling  the  trustee  to 
sell,  with  A.  B.'s  consent,  the  proceeds  of  sale 
to  be  reinvested  in  land  to  be  settled  to  like  uses, 
and  in  the  meantime  to  be  invested  in  Govern- 
ment or  real  securities.  The  land  was  sold 
under  the  power,  and  the  proceeds  invested  in 
consols,  which  were  transferred,  at  A.  B.'s  re- 
quest, into  her  own  name,  before  the  date  of  the 
will,  and  remained  in  such  state  up  to  the  time  of 
her  death.  By  her  will  A.  B.  gave  legacies  to  the 
amount  of  30.000Z.,  and  bequeathed  all  the  resi- 
due of  her  personal  estate  and  effects,  whatso- 
ever and  wheresoever,  unto  and  equally  between 
two  persons  named.  Her  own  personal  estate 
was  under  6,000Z. : — Held  (affirming  the  decision 
of  Jessel,  MJt.,  Law  Rep.  15  Ch.  D.  491),  that 
under  section  27  of  the  Wills  Act  the  residuary 
bequest  of  all  her  personal  estate  operated  as  an 
execution  of  the  power  over  real  estate  reserved 
to  her  by  the  will,  and  passed  the  consols  re- 


presenting the  proceeds  of  sale  of  the  land. 
Chandler  v.  Pocock  (App.),  50  Law  J.  Rep. 
Chanc.  380 ;  Law  Rep.  16  Ch.  D.  648. 

11. — Wills  act :  lapse  :  death  of  appointee  in 
lifetime  of  appointor  leaving  issue] — An  ap- 
pointment by  will  in  exercise  of  a  limited  power 
of  appointment  in  favour  of  one  of  the  objects  of 
the  power  (being  a  child  of  the  appointor)  is  not 
preserved  from  lapse  by  the  force  of  section  33 
of  the  Wills  Act,  in  the  event  of  such  object  pre- 
deceasing the  appointor  and  leaving  issue  living 
at  the  appointor's  death.  Holyland  v.  Leicin 
(App.),  53  Law  J.  Rep.  Chanc.  530 ;  Law  Rep. 
26  Ch.  D.  266. 

The  words  "devise"  and  "bequeath,"  and 
"  devise "  and  "  bequest,"  when  used  in  the 
Wills  Act,  unless  thereby  clearly  indicated  to 
apply  to  testamentary  appointments,  must  be 
construed  in  their  ordinary  sense  as  referring  to 
dispositions  by  a  testator  of  his  own  property. 
Ibid. 

Griffiths  v.  Gale  (12  Sim.  354 ;  18  Law  J.  Rep. 
Chano.  286)  approved.    Ibid. 

And  see  No.  3  supra. 

Power  of  appointment  "  at  any  time  hereafter 
by  writing  " :  power  whether  validly  exercised 
by  will  previously  made.    See  Domicil. 

Validity. 

12. — Contingent] — An  appointment  to  an  ob- 
ject of  a  power  for  life  with  remainder  to  his 
next-of-kin  will  take  effect  if  at  the  death  of  the 
tenant  for  life  his  next-of-kin  are  objects  of  the 
power.  In  re  Coulman ;  Munby  v.  Ross,  Law 
Rep.  30  Ch.  D.  186. 

13. — Contingent  class] — A  power  given  by 
will  to  appoint  among  such  of  the  testatrix's 
grandchildren  as  should  be  living  on  the  hap- 
pening of  an  event  which  might  not  happen 
within  any  definite  period,  held  void  under  the 
rules  against  perpetuities.  A  power  of  appoint- 
ment among  such  members  of  a  class  as  shall 
survive  a  contingency  cannot  be  exercised  until 
the  contingency  takes  place.  Blight  v.  HarU 
noil  (No.  2),  51  Law  J.  Rep.  Chanc.  162;  Law 
Rep.  19  Ch.  D.  294. 

Invalid  appointment :  election.   See  Election,  4. 

Remoteness.  See  No.  29  infra;  Remoteness, 
5-7. 

Attorney. 
Power  of.    See  Principal  and  Agent,  10, 11. 


See  No.  15 


Bankruptcy. 

Of  person  whose  consent  required, 
infra. 

Creation. 

Benevolent  fund :  subscriber  to,  held  to  have 
limited  power  of  appointment.  See  Customs 
Annuity  and  Benevolent  Fund. 

Discretionary. 
Exercise  of,    by  trustee.     See  Trustee— Dis- 
cretion* 
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Donee. 

Alienation  by.    See  No.  14  infra. 

Execution. 
Consent   requisite. 

14. — Alienation  by  donee] — Property  was  set- 
tled on  trust  to  provide  an  annuity  for  A.,  and, 
subject  to  the  annuity,  on  trust  for  £.,  A.'s  son. 
A.  released  other  property  from  a  like  annuity.  A 
power  of  appointing  new  trustees  was  given  to 
B. : — Held,  that  B.  could  exercise  the  power  after 
assigning  his  interest  without  the  assignees' 
concurrence.  Hardaker  v.  Moorhouse,  53  Law 
J.  Bep.  Chanc.  713 ;  Law  Bep.  26  Ch.  D.  417. 

15.— Bankruptcy  of  tenant  for  life  :  power  of 
advancement] — A  testatrix  who  died  in  1884  gave 
a  moiety  of  a  trust  fund  to  trustees,  upon  trust 
to  pay  the  income  to  J.  C.  during  his  life,  and 
after  his  death  in  trust  for  W.  J.  (an  infant), 
empowering  the  trustees  to  raise  any  part  not 
exceeding  one  half  of  W.  J.'s  share  for  his 
advancement,  subject  to  the  oonsent  in  writing  of 
J.  G.  during  his  life.  The  trustees  were  desirous 
of  exercising  the  power,  but  J.  G.  had  become  a 
bankrupt,  and  was  still  undischarged : — Held, 
that  J.  C.'s  power  of  consenting  to  the  advance- 
ment  was  not  extinguished  by  his  bankruptcy, 
but  could  not  be  exercised  without  the  sanction 
of  his  trustee  in  bankruptcy  acting  under  the 
direction  of  the  Court  of  Bankruptcy.  In  re 
Cooper ;  Cooper  v.  Slight,  Law  Bep.  27  Ch.  D. 
565. 

Sale,  to  exercise  of  power  of.    See  Settled  Land 
Act,  28. 

Defective. 

16. — Testamentary  appointment]— The  donee 
of  a  power  of  appointment  by  will  or  deed 
amongst  his  children,  having  a  son  and  a  daugh- 
ter, by  his  will  in  1862  appointed  the  whole  fund 
to  his  daughter  M.  absolutely.  By  the  marriage 
settlement  of  M.  in  1866  he  affected  to  appoint 
the  whole  fund  to  her,  reserving  to  himself  the 
faculty  of  disposing  in  favour  of  his  wife  of  the 
reversion  of  10,000  francs  during  her  life.  By 
a  codicil  to  his  will,  dated  in  1871,  and  made  in 
France,  after  reciting  an  arrangement  between 
himself,  his  daughter,  and  her  husband,  by  which 
if  the  whole  fund  were  appointed  to  the  daughter 
the  father's  widow  was  to  have  10,000  francs  for 
her  life,  he  declared,  "  In  the  case  that  my  said 
daughter  and  her  husband  should  respect  my 
memory  and  their  signature,  then  it  is  my  will 
and  desire  that  my  daughter  and  her  husband 
Bhould  and  may  have  the  whole  of  the  sum," 
but  in  case  they  should  not  respect  their  sig- 
nature then  he  desired  that  one  half  should  go 
to  the  son.  This  codicil  was  written  and  signed 
by  the  testator,  but  was  unattested.  It  was, 
however,  admitted  to  probate  under  24  &  25 
Vict.  o.  114 : — Held,  that  as  the  codicil  was  in- 
tended to  take  effect  as  a  testamentary  instru- 
ment,   the  Court  could  not  aid  the  defective 


execution  of  the  appointment  contained  in  it  by 
treating  it  as  an  imperfect  appointment  by  deed ; 
nor,  in  view  of  the  language  of  section  10  of  the 
Wills  Act,  could  the  appointment  be  upheld  as 
testamentary,  for  that  the  negative  provision  in 
the  section  that  no  testamentary  appointment 
can  be  made  unless  attested  by  two  witnesses  is 
not  affected  by  the  later  statute  25  A  26  Vict, 
c.  114.  Held,  further,  that  there  was  apparent 
on  the  face  of  the  codicil  an  intention  that  the 
appointment  contained  in  the  will  should  be  < 
revoked  if  the  daughter  and  her  husband  did  not 
abide  by  their  engagement,  and  that  this  was 
sufficient  to  bring  that  appointment  within  the 
controlling  power  of  a  Court  of  equity,  and  to 
render  it  invalid.  Held,  therefore,  that  the  fund 
went  as  in  default  of  appointment.  In  re 
Kirwan's  Trusts,  52  Law  J.  Bep.  Chanc.  952. 

Kennard  v.  Kennard  (42  Law  J.  Bep.  Chanc. 
280 ;  Law  Bep.  8  Chanc.  227)  observed  upon. 
Ibid. 

Bankruptcy  of  donee:  power  whether  exer- 
cisable by  trustee  in  liquidation.  See  Bank- 
ruptcy— Trustee,  11. 

Building  lease :  validity.    See  No.  24  infra. 


Extinction. 

17.— Power  of  sale]— A  testator  devised  and 
bequeathed  all  his  residuary  estate  to  trustees, 
upon  trust  for  his  wife  for  life,  and  after  her 
decease  upon  trust  to  pay,  transfer,  assign,  or 
assure  the  same  unto  his  two  daughters,  in 
equal  shares,  for  their  separate  use  as  tenants 
in  common,  with  a  substitutional  gift  over  in 
favour  of  the  issue  of  the  daughters  in  certain 
events  which  did  not  happen,  and  "  for  the  pur- 
pose of  division  "  he  thereby  empowered  his 
trustees  to  sell  his  residuary  estate.  The  two 
daughters  survived  the  testator  and  the  tenant 
for  life:— Held,  byJessel,  M.B.,  affirming  the  de- 
cision of  Hall,  V.C.  (50  Law  J.  Bep.  Chanc.  172 ; 
Law  Bep.  16  Ch.  D.  703)— Brett,  L.J.,  and  Cotton, 
L.J.,  expressing  no  opinion — that  the  property 
being  "at  home,"  the  power  of  sale  given  to 
the  trustees  had  determined.  Peters  v.  The 
Lewes  and  East  Qrinstead  Railway  Company 
(App.),  50  Law  J.  Bep.  Chanc.  839 ;  Law  Bep. 
18  Ch.  D.  429. 

18. — A  testator  gave  trustees  extensive  powers 
of  management,  including  a  power  of  sale,  for  a 
period  limited  so  as  not  to  offend  the  rule  against 
perpetuities :  —Held,  that  it  was  the  intention 
of  the  testator  that  the  powers  should  subsist 
though  the  beneficial  interest  became  vested  in 
persons  absolutely  entitled,  and  that  the  trustees 
could  make  a  title  without  the  concurrence  of 
the  beneficiaries.  In  re  Cotton's  Trustees,  51  Law 
J.  Bep.  Chanc.  514 ;  Law  Bep.  19  Ch.  D.  624. 

19. — Semble,  the  fact  that  all  the  rever- 
sioners have  acquired  vested  interests  does  not 
put  an  end  to  a  discretionary  power  of  sale. 
Biggs  v.  Peacock,  51  Law  J.  Bep.  Chanc.  555 ; 
Law  Bep.  20  Ch.  D.  200, 
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Fraud  on  Power. 

20. — Antecedent  contract  between  donee  and 
appointee] — The  mere  conferring  of  a  benefit 
upon  a  stranger  will  not  avoid  the  exercise  of  a 
power,  provided  it  be  made  with  the  approbation 
of  all  the  real  objects  of  the  power — or  of  the 
person  who  would  ta^e  under  an  exercise  in' 
favour  of  the  object  of  the  power ;  nor  does  the 
mere  existence  of  an  antecedent  contract  between 
the  donee  of  the  power  and  the  appointee  for  a 
resettlement  which  confers  benefits  on  a  stranger 
invalidate  the  appointment.  But  if  the  antece- 
dent contract  be  the  reason  of  the  appointment, 
the  appointment  is  bad.  In  re  Turner's  Settled 
Estates  (App.),  64  Law  J.  Rep.  Ghanc.  690 ;  Law 
Rep.  28  Ch.  D.  205. 

A  discretionary  power  to  convey  settled  shares 
to  the  tenants  for  life  held  well  exercised,  al- 
though one  object  in  contemplation  was  the 
payment  of  their  debts.    Ibid. 

21. — Bond  to  appoint  a  certain  sum  under 
power] — M.,  having  a  limited  power  of  appoint- 
ing a  trust  fund  by  will  only  among  his  children 
(to  whom  in  default  of  appointment  the  fund 
was  given  equally),  by  his  will  appointed  a  sum 
of  5,0002.  to  his  son  J.  Shortly  after  the  date 
of  his  will  he  executed  a  bond  to  his  son  'J., 
whereby,  after  reciting  the  power,  and  the  ap- 
pointment by  will  already  made,  he  bound  him- 
self that  J.  should  receive,  either  out  of  the 
trust  fund  or  out  of  his,  M.'s,  own  property, 
the  sum  of  5,000Z.  at  the  least.  M.  died,  with- 
out having  revoked  his  will: — Held  (affirming 
the  decision  of  the  Master  of  the  Rolls),  that 
the  appointment  was  a  good  exercise  of  the 
power,  and  that  the  fact  that  it  might  have  the 
effect  of  discharging  M.'s  own  estate  from  a 
liability  did  not  invalidate  it.  Coffin  v.  Cooper 
(2  Dr.  &  S.  365 ;  34  Law  J.  Rep.  Chanc.  692) 
followed.  A  covenant  by  the  donee  of  a  limited 
power  that  he  will  exercise  it  in  a  particular 
way  is  void  and  does  not  render  the  donee's 
estate  liable  to  an  action  for  breach  of  the 
covenant  (by  Brett,  L.J.,  dubitante  Cotton,  L.J.). 
Palmer  v.  Locke  (App.),  50  Law  J.  Rep.  Chanc. 
113 ;  Law  Rep.  15  Ch.  D.  294. 

Appointment  to  object  of  power  if  she  should 
abide  by  previous  engagement.  See  No.  16 
supra. 

Appointments  vesting  portions  immediately  in 
young  children  who  die  soon  after,  whether 
valid.    See  Portion,  1. 

General  Power. 

22. — Concurrence  of  donee  in  deed  affecting 
subject  of  power :  election] — H.  effected  a  policy 
of  insurance  on  the  life  of  L.  his  wife,  and  as- 
signed it  to  trustees,  upon  trusts  under  which 
L.  had  a  general  power  of  appointment  over  the 
policy  moneys.  He  afterwards  executed  a  set- 
tlement, reciting  that  the  policy  was  vested  ab- 
solutely in  himself,  and  assigning  the  same  to 
trustees  upon  certain  trusts.  To  this  deed  L. 
was  a  party,  but  only  for  the  purpose  of  releas- 
ing other  property,  and  she  did  not  affect  in  any 


way  to  exercise  her  power  of  appointment,  but 
she  received  benefits  under  the  settlement  far 
exceeding  in  amount  the  value  of  the  policy 
moneys.  She  afterwards  made  her  will,  be- 
queathing all  her  residuary  estate  upon  trust  for 
her  daughters.  There  was  no  evidence  to  shew 
that  she  was  aware  of  the  power  of  appointment 
which  was  vested  in  her : — Held,  that  the  deed 
did  not  operate  as  an  exercise  by  L.  of  her 
general  power ;  and  held,  therefore,  that  as  L. 
had  exercised  the  power  by  her  will,  and  by  so 
exercising  it  had  made  the  policy  moneys  assets 
of  her  own,  and  had  taken  benefits  under  the 
settlement,  her  estate  must  make  good  to  the 
persons  interested  under  the  settlement  the  pro- 
perty of  which  they  had  been  deprived  by  her 
exercise  of  the  power.  Griffith-Boscawen  v. 
Scott,  53  Law  J.  Rep.  Chanc.  571;  Law  Rep. 
26  Ch.  D.  358. 

Exercise  of,  by  will.    See  No.  7  supra. 

Investment. 
See  Trust — Powers,  6,  7. 

Lapse. 
See  Nos.  7,  8,  11  supra. 

Leasing. 

[Powers  of  leasing  conferred  on  tenant  for  life 
of  settled  land.  Settled  Land  Act,  1882,  45  & 
46  Vict.  o.  38,  ss.  6-14.] 

23. — Agreement  for  lease  by  tenant  for  life: 
infant  tenant  in  tail:  power  of  trustees] — 
A  tenant  for  life,  with  a  power  of  leasing, 
had  entered  into  an  agreement  for  a  building 
lease  within  the  power,  and  the  intending 
leasee  had  done  everything  which  was  neces- 
sary to  entitle  him  to  require  the  tenant  for 
life  to  grant  him  a  lease.  The  tenant  for 
life  died  without  having  granted  the  lease,  and 
was  succeeded  in  the  possession  of  the  estates 
by  an  infant  tenant  in  tail,  during  whose  mi- 
nority the  trustees  could  exercise  the  power  of 
leasing : — Held,  that  the  trustees  had  power  to 
grant  a  lease  in  accordance  with  the  agreement. 
Davis  v.  Harford,  52  Law  J.  Rep.  Chanc.  61 ; 
Law  Rep.  22  Ch.  D.  128. 

24. — Building  lease:  statutory  aid] — Under 
a  will  which  empowered  the  trustees  thereby 
appointed  to  grant  building  leases  for  ninety- 
nine  years  at  increasing  rentals,  and  ordinary 
leases  for  twenty-one  years  at  the  best  rents 
which  could  be  obtained,  and  provided  that  a 
lease  granted  under  either  power  might  contain 
an  option  of  purchase  by  the  lessee,  the  trustees 
demised  to  C.  a  piece  of  freehold  and  a  piece  of 
leasehold  land  for  thirty-five  years,  at  a  nominal 
rent  as  to  both  for  the  first  quarter,  and  after- 
wards, as  to  the  freehold  at  an  increasing  rent, 
and  as  to  the  leasehold  at  a  fixed  rent.  The 
lessee  did  not  covenant  to  build,  but  only  to 
repair  all  buildings  erected  or  to  be  erected  on 
the  land,  and  to  insure ;  and  the  lease  gave  him 
an  option  of  purchase  as  to  any  part  of  the 
premises  during  the  first  twenty-one  years.    In 
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exercise  of  this  option,  G.  purchased  the  lease- 
hold portion  of  the  land,  which  was  accordingly 
assigned  to  him.  Doubts  having  afterwards 
arisen  as  to  the  validity  of  the  lease,  a  notice 
was  indorsed  upon  it,  pursuant  to  12  &  13  Vict. 
c.  26,  and  signed  by  C.  and  the  trustees  of  the 
will,  declaring  that  the  lease  should  be  con- 
sidered in  equity  as  a  contract  to  grant  a  valid 
lease  under  the  power  to  grant  ordinary  leases. 
Upon  the  sale  by  C.  of  the  leasehold  land  pur- 
chased by  him,  objection  was  taken  to  the  title 
on  the  ground  that  the  lease,  not  being  a  build- 
ing lease,  and  being  granted  for  more  than 
twenty-one  years,  was  an  invalid  exercise  of  the 
power : — Held,  that,  inasmuch  as  the  lease  did 
not  contain  any  covenant  to  build,  it  was  in- 
valid as  a  building  lease  ;  that  the  defect  could 
not  be  remedied  under  12  &  13  Vict.  c.  26,  by 
turning  that  which  was  a  lease  of  one  kind  into 
a  contract  for  a  lease  of  another  kind;  and 
that,  even  if  that  could  be  done,  the  lease 
would  still  be  invalid  in  consequence  of  the  rent 
reserved  in  respect  of  the  freehold  portion  being 
an  increasing  rent,  which  was  not  in  accordance 
with  the  power  to  grant  leases  other  than  build- 
ing leases.  Held  also,  that  the  lease  being 
bad,  the  bption  of  purchase  was  ineffectual  and 
could  not  be  exercised.  In  re  HaUett  to  Martin, 
52  Law  J.  Rep.  Ghanc.  804 ;  Law  Rep.  24  Gh. 
D.  624. 

25.— Mining  lease  by  way  of  mortgage : 
charge  on  inheritance :  removal  of  pillars  :  con- 
sent]— A  testator  devised  real  estates  in  strict 
settlement,  and  empowered  tenants  for  life, 
who  were  unimpeachable  for  waste,  to  grant 
mining  leases  for  such  terms,  and  under  and 
subject  to  such  rents  or  reservations  or  agree- 
ments, as  to  them  should  "  seem  reasonable  and 
propei-."  A  tenant  for  life,  in  1843,  .demised 
mines  for  a  term  of  ninety-nine  years  at  a 
peppercorn  rent,  by  way  of  mortgage,  to  secure 
6,000Z.  and  interest : — Held,  that  this  was  a 
valid  lease  under  the  power,  and  binding  on  the 
inheritance.  Taylor  v.  Mostyn;  Mostyn  v. 
Lancaster  (App.),  52  Law  J.  Rep.  Ghanc.  848 ; 
Law  Rep.  23  Gh.  D.  583. 

Sheehy  v.  Muskerry  (1  H X.  Cas.  576)  approved 
and  followed.    Ibid. 

On  the  26th  of  April,  1850,  the  term  of  ninety- 
nine  years  and  the  mortgage  debt  were  trans- 
ferred to  S.  <ft  Go.,  and  by  the  same  deed  the 
tenant  for  life  mortgaged  his  life  estate  to  S.  & 
Go.  to  secure  further  sums,  and  thereby  made 
the  term  of  ninety-nine  years  redeemable  only 
on  payment  of  the  further  sums  as  well  as  of 
the  original  mortgage  debt: — Held,  that  the 
term  of  ninety-nine  years  was  validly  charged 
with  the  further  sums.    Ibid. 

The  lease  of  1843  referred  to  a  prior  lease  of 
the  same  mines  granted  by  the  testator  in  1829, 
and  purported  to  grant  the  mines  on  the  "  like 
liberties,  powers,  authorities,  and  privileges  as 
were  thereby  granted,  and  all  other  liberties,  <fcc., 
necessary  for  working  the  mines,  except  as  in 
the  said  lease  of  1829  was  excepted."  The 
lease  of   1829  excepted   certain  minerals  from 


the  demise,  and  contained  covenants  by  the 
lessees  not  to  remove  the  pillars  of  the  mines 
without  the  consent  of  the  testator,  his  heirs  or 
assigns:— Held,  that  the  lease  of  1843  incor- 
porated the  covenants  of  the  lease  of  1829 
against  the  removal  of  the  pillars.    Ibid. 

On  the  10th  of  May,  1850,  the  tenant  for  life, 
by  arrangement  with  the  mortgagees,  demised 
the  mines  to  the  trustee  for  the  mortgagees  for 
forty  years  on  an  ordinary  working  lease,  and 
the  lease  contained  a  covenant  not  to  remove 
the  pillars  without  the  consent  of  the  tenant  for 
life,  his  heirs  or  assigns,  or  the  person  or  per- 
sons for  the  time  being  entitled  to  the  premises : 
— Held,  that  the  covenant  was  for  the  protection 
of  the  equity  of  redemption,  and  that  the  mort- 
gagees had  no  power  to  consent  to  the  removal 
of  the  pillars  by  the  lessee.    Ibid. 

Decisions  of  Bacon,  V.C.,  affirmed,  with  a 
slight  variation.    Ibid. 

26. — "  Person  or  persons  "  :  corporation] — 
Trustees  of  a  will  had  power  to  grant  leases  to 
any  "person  or  persons  "  they  should  think  fit : 
— Held,  that  this  authorised  them  to  grant  a 
lease  to  a  limited  company.  In  re  Jeff  cock's 
Trusts,  51  Law  J.  Rep.  Ghanc.  507. 

27. — Repairing  lease:  lessee  to  do  "neces- 
sary "  repairs]  — A  settlement  contained  a  power 
to  the  trustees  to  lease  the  property  to  any 
person  who  should  improve  or  repair  the  same, 
or  covenant  or  agree  to  improve  or  repair  the 
same.  The  trustees  of  the  settlement  agreed  to 
let  part  of  the  property  to  a  tenant,  "  the  lessee 
to  do  the  necessary  repairs  "  : — Held  (reversing 
the  decision  of  Ghitty,  J.),  that  the  agreement  to 
lease  was  within  the  power.  Truscott  v.  The 
Diamond  Rock-boring  Co.  (App.),  51  Law  J. 
Rep.  Ghanc.  259 ;  Law  Rep.  20  Gh.  D.  25. 

Per  Jessel,  M.R.,  Doe  v.  Withers  (2  B.  &  Ad. 
896  ;  1  Law  J.  Rep.  KJ3.  38)  questioned.    Ibid. 

Mortgaging. 

Administrator,  powers  of.    See  Administrator, 
21;  Mortgage — Priority,  8. 

Few  Trustees. 
Appointment  of.    See  Tbust — Appointment. 

Portions. 
Power  to  charge  :  vesting.    See  Portion,  1. 

Bale. 

28. — Tenant  for  life  under  will :  disentailing 
deed  and  resettlement :  intention  only  to  interpo- 
late charges] — J.  W.,  by  his  will,  devised  here- 
ditaments, subject  to  certain  prior  charges  and 
estates,  to  the  use  of  J.  O.  and  his  assigns  dur- 
ing his  life,  with  remainder  to  the  use  of  his 
first  and  other  sons  in  tail  male.  The  will  con- 
tained a  power  of  sale  exercisable  by  the  trustees 
41  at  the  request  in  writing  of  any  person  who  by 
virtue  of  this  my  will  shall  be  tenant  for  Jife  in 
possession"  of  the  hereditaments.  J.  O.,  and 
his  eldest  son  F.  O.,  by  disentailing  deed,  con- 
veyed the  settled  hereditaments  to  a  trustee,  to 
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hold  the  same  [subject  to  the  prior  uses  and 
estates  (other  than  the  uses  or  estates  limited  to 
J.  O.  during  his  life),  but  discharged  from  the 
said  estate  in  tail  and  all  subsequent  estates] 
to  such  uses  as  J.  O.  and  F.  O.  should  by  deed 
jointly  appoint,  and,  in  default  of  such  appoint- 
ment, to  such  and  the  same  uses  and  subject  to 
such  and  the  same  powers  as  were  subsisting 
immediately  before  the  execution  of  the  disen- 
tailing deed.  By  deed  of  resettlement,  J.  0.  and 
F.  O.  jointly  appointed  that  the  hereditaments 
should  from  that  date  [but  subject  to  the  prior 
uses  and  estates  (other  than  the  uses  and  estates 
limited  to  J.  O.  and  his  assigns  for  his  life),  and 
subject  also  to  certain  mortgage  debts  which  had 
been  created]  remain  to  the  uses  thereinafter 
declared;  and,  subject  to  certain  rentoharges, 
the  hereditaments  were  limited  to  the  use  of 
J.  O.  and  his  assigns  during  his  life  "  in  restora- 
tion and  by  way  of  continuance  and  confirmation 
of  the  former  life  estates  of  J.  O.  under  or  by 
virtue  of  the  will,"  with  remainders  over.  It 
was  then  provided  that  nothing  therein  con- 
tained should  prejudice  or  affect  the  power  of 
Bale  contained  in  the  will : — Held,  that  J.  O.  was 
still  tenant  for  life  in  possession  by  virtue  of  the 
will,  and  that  the  power  of  sale  was  therefore 
still  exercisable  by  the  trustees  of  the  will  at  his 
request.  In  re  Wright  to  Marshall,  54  Law  J. 
Rep.  Chanc.  60 ;  Law  Rep.  28  Ch.  D.  93. 

Harrison  v.  Bound  (2  De  Gex,  M.  <fc  G.  190 ; 
22  Law  J.  Rep.  Chanc.  322)  applied  and  followed. 
Ibid. 

Extinction  of  power  of  sale.    See  Nos.   17-19 
supra. 

Implied  power :  oharge  of  debts.    See  Adminis- 
tration, 33-35. 

Mortgagee's  power  of    sale.    See  Mortgage — 
Power  of  Sale. 

Sale  for  payment  of  debts :  power  not  implied 
in  administrator.    See  Administrator,  26. 

Tenant  for  life.    See  Tenant  fob  Lifk,  1 ;  Set- 
tlbd  Land  Act,  2-4. 

Special  Power. 

29. — Appointment :  will :  bequest  of  all  pro- 
perty over  which  testator  at  the  time  of  his  death 
should  have  "any  beneficial  disposing  power  by 
will"] — Under  a  settlement  a  testator  had  a 
power  of  appointment,  by  deed  or  will,  over 
leasehold  and  other  personal  estate  among  his 
children  or  grandchildren  or  other  issue.  By 
his  will,  after  directing  all  his  debts  and  his 
funeral  and  testamentary  expenses  to  be  paid, 
he  devised  and  bequeathed  all  the  real  and  per- 
sonal estate  "over  which,  at  the  time  of  his 
decease,  he  should  have  any  beneficial  disposing 
power  by  that  his  will "  to  trustees,  upon  trusts 
partly  for  persons  who  were  objects  of  the  power, 
and  partly  for  persons  not  objects : — Held,  that 
the  expression  "beneficial  power"  was  not 
necessarily  confined  to  a  power  by  whioh  the 
testator  could  benefit  himself  or  his  estate ;  and 
that,  upon  the  will  taken  as  a  whole,  the  power 
Dioest,  1881-1885. 


was  exercised  by  the  will.  Von  Brockdorff  v. 
Malcolm,  55  Law  J.  Rep.  Chanc.  121 ;  Law  Rep. 
30  Ch.  D.  172. 

The  testator  gave  one  moiety  of  the  property 
upon  trust  for  all  his  daughters  who  should 
survive  him  and  attain  twenty-four  in  equal 
shares.  At  the  time  of  his  death  his  youngest 
daughter  was  three  years  old  : — Held,  that  the 
gift  was  not  void  for  remoteness.    Ibid. 

30. — Appointment:  will:  exercise:  evidence 
of  intention] — A  testator  had  under  a  settlement 
a  special  power  of  appointment  over  two  free- 
hold estates  at  B.  and  S.,  and  over  one  fourth 
share  in  the  B.  Colliery  Company.  He  was 
absolutely  entitled  to  another  share  in  the  B. 
Colliery  Company,  but  he  had  no  property  at  B. 
or  S.  except  that  comprised  in  the  power  of  ap- 
pointment. He  devised  all  his  freehold  estate 
at  B.  to  hiB  son  X.,  and  his  estate  known  as  S. 
to  his  son  Y.,  and  then  bequeathed  all  his  shares 
and  interests  in  the  B.,  H.,  and  W.  Colliery 
Companies  equally  between  his  three  daughters : 
— Held,  that  as  the  testator  must  be  taken  to 
have  exercised  the  power  as  to  estates  B.  &  S., 
he  must  also  have  intended  to  exercise  the 
power  as  to  the  one-fourth  share  in  the  B.  Com- 
pany, notwithstanding  that  he  had  another 
share  in  that  company  upon  which  the  bequest 
could  operate.  In  re  Wait ;  Workman  v.  Pet- 
grave,  54  Law  J.  Rep.  Chanc.  1172 ;  Law  Rep. 
30  Ch.  D.  617. 

31. — General  appointment  and  bequest  to  ob- 
jects of  power,  and  to  persons  not  objects] — A 
testatrix  having  under  her  brother's  will  a  special 
power  to  appoint  his  property,  devised,  appointed, 
and  bequeathed  all  the  real  and  personal  estate 
of  which  she  might  be  seised  or  possessed  at  the 
time  of  her  death,  or  over  which  she  might  have 
any  testamentary  power  of  disposition,  to  trus- 
tees, upon  trust  to  pay  her  debts  and  funeral 
expenses  and  certain  pecuniary  legacies,  and 
then  upon  trust  as  to  two  one-fourth  parts  of 
"  her  trust  funds  "  for  persons  who  were  objects 
of  the  power,  and  as  to  the  other  two  one-fourth 
parts  for  persons  who  were  not  objects  of  the 
power.  And  the  testatrix  declared  that,  in  case 
of  the  failure  of  any  of  the  trusts  thereinbefore 
declared  of  any  of  the  one-fourth  parts  of  her 
trust  funds,  the  one-fourth  part,  or  so  much 
thereof  of  which  the  trusts  should  fail  as  afore- 
said, should  be  held  upon  the  trusts  thereinbefore 
declared  of  the  others  or  other  of  the  fourth 
parts  of  which  the  trusts  should  not  fail : — Held, 
that  as  to  one  moiety  of  the  brother's  property 
the  power  was  well  exercised.  Held  also,  that 
by  virtue  of  the  gift  over  "  in  case  of  the  failure 
of  any  of  the  trusts  thereinbefore  declared," 
the  other  moiety  went  to  the  persons  to  whom 
the  first  moiety  was  appointed ;  and  that,  con- 
sequently, no  case  of  election  arose.  In  re 
Sioinburne ;  Swinburne  v.  Pitt,  54  Law  J.  Rep. 
Chanc.  229 ;  Law  Rep.  27  Ch.  D.  696. 

Will. 

Execution  of,  power  by.     See  Nos.  3,  10,  16 
supra. 
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PRACTICE. 
Account*. 

Amendment. 
Appeal. 

Chambers ;  from. 

Costs,  for. 

Criminal  matter. 

Evidence. 

Interlocutory  or  final  order. 

Jurisdiction. 

Notice  of  appeal. 

Parties. 

Time. 

Withdrawal. 
Appearance. 
Chambers. 
Charging  Order. 
Chief  Clerk's  Certificate. 
Content 
Discontinuance. 
District  Registry. 
Evidence. 

Admission. 

Affidavit. 

Examination  of  witness. 
Guardian  ad  litem. 
Insignificancy  of  Amount. 
Inspection  of  Property. 

Interrogatories. 

Right  to  interrogate. 

Sufficiency  of  answer. 
Investment. 
Issue. 

Joinder  of  Cause  of  Aetion. 
Judgment  Decree  or  Order. 
Mandamus. 
Motion. 

Motion  for  Judgment. 
New  Trial. 
Next  friend. 

Parties. 

Adding  or  substituting. 

Change  of  interest. 

Joinder. 

Third  party. 
Payment  into  Court. 
Payment  out  of  Court. 
Petition. 

Pleading. 

Amendment. 
Default. 


General  rules. 
Particular  pleadings. 

Claim,  statement  of. 

Counter-claim. 

Demurrer. 

Particulars. 

Reply. 

Set-off. 

Writ,  indorsement  on. 

Production  of  Documents. 
Affidavit  of  documents. 
Privileged  communications. 
Right  to  production. 

Reference. 
Reference  and  report. 
Subsequent  proceedings. 

Restraining  Order. 
Bale  by  Court. 
Sequestration. 
Service. 

Firm,  on. 

Out  of  jurisdiction. 

Substituted. 

Special  Case. 

Staying  Proceedings. 

Appeal,  pending. 

Concurrent  actions. 

Costs,  nonpayment  of. 

Frivolous  or  vexatious  action. 
Transfer  of  Action. 

Trial. 

Jurisdiction  of  Judge. 

Mode  of. 

Notice  of. 

Place  of. 

Setting  down. 
Undertaking. 
Writ  of  Possession. 
Writ  of  Summons. 

Amendment. 

Indorsement. 

Issue. 

Writ  specially  indorsed. 

Accounts. 

1. — Bringing  in :  application  by  defendants : 
summons  for  four-day  order :  amendment) — The 
plaintiffs  in  an  action  took  a  decree  for  fore- 
closure. The  plaintiffs  then  took  out  a  summons 
to  proceed  on  the  judgment,  and  the  chief  clerk 
directed  that  the  plaintiffs  should  bring  in  their 
accounts  by  a  certain  day.  No  order  was  drawn 
up  on  this  direction.    The  defendants  having 
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appealed,  it  was  agreed  between  the  plaintiffs 
and  defendants  that  the  accounts  should  not 
be  proceeded  with  until  after  the  hearing  of  the 
appeal.  After  the  appeal  the  plaintiffs  declined 
to  carry  on  the  accounts.  The  defendants  then 
took  out  a  summons  that  the  plaintiffs  might  be 
ordered  within  four  days  to  carry  in  the  accounts 
directed  by  the  decree.  Pearson,  J.,  dismissed 
the  summons  with  costs,  on  the  ground  that  it 
was  wrong  in  form.  Held,  on  appeal  (1),  that 
the  summons  ought  not  to  have  been  dismissed, 
but  ought  to  have  been  treated  as  amended  and 
as  asking  that  the  plaintiffs  might  be  ordered  to 
carry  in  the  accounts  within  such  time  as  the 
Court  might  think  fit.  (2)  That  the  defendants 
were  entitled  to  insist  upon  the  plaintiffs  carry- 
ing in  the  accounts  directed  by  the  decree,  but 
that  it  ought  to  appear  on  the  order  that  the  ac- 
counts were  taken  at  the  request  of  the  defen- 
dants, and  that  the  order  should  be  made  without 
prejudice  to  any  application  by  the  plaintiffs  to 
stay  proceedings.  Taylor  v.  Mostyn  (App.),  53 
Law  J.  Rep.  Chanc.  89;  Law  Rep.  25  Ch.  D.  48. 

2. — Chambers :  items  :  adjournment  before 
Judge] — In  taking  accounts  in  chambers  before 
the  chief  clerk,  either  party  has  a  right  to  have 
an  item  which  has  been  found  against  him  ad- 
journed before  the  Judge  without  taking  out  a 
summons — and  where  a  question  of  principle  is 
involved  in  a  particular  item  this  course  may  be 
necessary.  But  the  ordinary  practice  is  to  wait 
till  the  account  is  completed,  and  then  take  the 
adjournment  once  for  all  before  the  Judge. 
If  a  solicitor  were  to  insist  upon  his  right  to 
take  particular  items  before  the  Judge  in  an  un- 
reasonable manner,  the  Court  might  make  him 
pay  the  costs  personally.  Upton  v.  Brown  (App.), 
Law  Rep.  20  Ch.  D.  731. 

8. — Preliminary  accounts]  —  The  plaintiff, 
after  issuing  the  writ  in  a  redemption  action, 
took  out  a  summons  for  an  account  under  Order 
XV.  rule  1 : — Held,  that  the  order  under  the 
summons  must  be  limited  to  preliminary  ac- 
counts, and  that  the  usual  terms  of  a  final 
judgment  for  redemption  ought  not  to  be  added 
without  the  plaintiff's  consent.  Clover  v.  The 
Wilts  and  Western  Benefit  Building  Society,  53 
Law  J.  Rep.  Chanc.  622. 

4« — An  equitable  mortgagee  brought  an 
action  for  foreclosure  or  sale  against  several 
other  mortgagees,  claiming  a  right  of  priority 
which  depended  on  questions  of  notice  and  fraud. 
Kay,  J.,  on  summons  under  Order  XXXIII.  rule 
2,  made  an  order  directing  an  enquiry  what  were 
the  respective  priorities  of  the  incumbrances  of 
the  plaintiff  and  the  respective  defendants,  and 
an  account  of  what  was  due  to  the  incumbrancers 
respectively:— Held,  on  appeal,  that  this  order 
must  be  discharged,  for  that  Order  XXXIII. 
rule  2,  was  not  intended  to  authorise  the  sending 
the  whole  of  the  questions  in  a  cause  to  be  tried 
in  chambers,  but  only  to  authorise  the  Court  to 
direct,  before  trial,  accounts  and  enquiries  which 
would  otherwise  have  been  directed  at  the  trial. 
Gamham  v.  Skipper  (App.),  Law  Rep.  29  Ch.  D. 
$66, 


5. — Settled  account :  opening :  liberty  to  sur- 
charge and  falsify] —The  Court,  instead  of 
giving  liberty  to  surcharge  and  falsify,  opens 
accounts,  although  extending  over  a  great  num- 
ber of  years  and  closed  for  a  long  period — First, 
where  errors  are  shewn  in  them  to  a  considerable 
extent  both  in  amount  and  in  the  number  of 
items ;  secondly,  where,  assuming  fiduciary  rela- 
tions to  exist  between  the  parties,  errors  to  a  less 
considerable  extent  are  shewn  ;  or,  thirdly,  where 
the  fiduciary  relation  existing,  one  or  more 
fraudulent  insertions  or  omissions  in  the  ac- 
count are  shewn.  A  fraudulent  overcharge  is  an 
overcharge  deliberately  made,  which  the  man 
making  it  must  know  to  be  an  overcharge.  An 
agent  cannot  turn  himself  into  a  principal  with- 
out full  and  fair  disclosure.  Williamson  v.  Bar- 
bour, 50  Law  J.  Rep.  Chanc.  147. 

6. — Wilful  default] — An  account  against  an 
executor  on  the  footing  of  wilful  default  is  not 
an  ordinary  account  within  Order  III.  rule  8.  In 
re  Bowen  •  Bennett  v.  Bowen,  51  Law  J.  Rep. 
Chanc.  825  ;  Law  Rep.  20  Ch.  D.  538. 

Administration  action:  right  to  accounts  and 
enquiries.    See  Administration,  25-27. 

Mortgagee  in  possession :  sufficiency  of  account : 
receipts  by  agent.  See  Mortgage — Posses- 
sion, 2. 

Official  referee:  practice  as  to  taking  account 
before.    See  infra,  Reference,  1,  2. 

Wilful  default :  account  when  granted  on  footing 
of.    See  Administration,  29. 

Administration  Action. 
Practice  in.    See  Administration,  1-32. 

Admiralty. 
Praotioe  in.    See  Admiralty. 

Admission. 

Co-defendants,  between.    See  infra,  Evidence,  1. 

Motion  for  judgment  on  admissions  in  pleadings. 
See  infra,  Motion  for  Judgment,  1,  2. 

Payment  into  Court:  sufficiency  of  admission. 
See  infra,  Payment  into  Court,  1. 

Advice  of  Court. 
See  infra,  Petition,  1. 

Affidavit. 

See  infra,  Evidence,  2-8. 

Documents,  as  to.  See  infra,  Production  of 
Documents,  1-10. 

Alimony. 

See  Divorce — Alimony. 

Amendment. 

1.— Court  of  appeal :  power  of,  to  amend  record 
of  trial] — At  the  trial  of  an  action  the  jury  found 
certain  issues  in  favour  of  the  plaintiff,  and  the 
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Judge  reserved  judgment.  The  verdict  was 
entered  as  a  general  verdict  for  the  plaintiff,  but 
the  Judge  notwithstanding  the  verdict  gave 
judgment  for  the  defendant.  On  an  appeal  by 
the  plaintiff  from  the  judgment,  the  Court  of 
Appeal  amended  the  record  by  entering  the  ver- 
dict for  the  plaintiff  on  the  issues  only,  and 
affirmed  the  judgment.  Clack  v.  Wood,  Law  Rep. 
9  Q.B.  D.  276. 

2. — Discontinuance  :  amendment  altering  en- 
tire ground  of  action] — The  plaintiff  amended 
his  statement  of  claim  under  Rules  of  Court, 
1883,  Order  XXVIII.  rule  2,  by,  in  effect,  aban- 
doning a  claim  to  copyright  in  a  design  under 
the  Fine  Arts  Copyright  Act  of  1862,  and  substi- 
tuting therefor  a  olaim  to  copyright  in  a  book 
under  the  General  Copyright  Act.  The  defen- 
dant, treating  such  amendment  as  amounting 
to  a  discontinuance  of  the  original  action  and 
commencement  of  a  new  one,  more  than  eight 
days  after  delivery  of  the  amended  pleading, 
moved  that  the  plaintiff  should  be  ordered  to 
pay  his  costs  of  the  action  down  to  the  time  of 
the  amendment,  and  that  all  proceedings  in  the 
action  should  be  stayed  until  such  costs  were 
paid :  —Held,  that  the  motion  was  irregular,  and 
that  the  proper  course  was  for  the  defendant  to 
have  applied,  within  the  eight  days,  under  rule 
4  of  Order  XXVIII.,  that  the  amendment  should 
be  disallowed,  or  allowed  upon  terms  as  to  costs. 
Bourne  v.  Coulter,  53  Law  J.  Rep.  Chanc.  699. 

Blackmore  v.  Edwards  (Weekly  Notes,  1879, 
p.  175)  considered.    Ibid. 

3. — Amendment  at  ltearing :  denial  of  title] — 
In  an  action  for  trespass,  where  the  defendant 
claimed  a  prescriptive  right,  the  Court  refused  to 
allow  an  amendment  by  which  the  title  of  the 
plaintiff  would  be  denied.  Laird  v.  Briggs,  50 
Law  J.  Rep.  Chanc.  260 ;  Law  Rep.  16  Ch.  D.  440. 

On  appeal  the  decision  was  reversed — Law 
Rep.  19  Ch.  D.  22. 

4. — Parties  :  adding  parties  :  judgment  pro- 
nounced but  not  draivfi  up  or  entered] — In  a  fore- 
closure action,  after  judgment  had  been  pro- 
nounced, but  before  it  had  been  drawn  up  or 
entered,  it  was  discovered  that  there  were  incum- 
brancers subsequent  to  the  plaintiff.  The  Court 
gave  leave  to  amend  the  writ  and  statement  of 
claim  by  adding  the  subsequent  incumbrancers 
as  defendants,  and  that  the  action  should  be  re- 
stored to  the  cause-book.  Keith  v.  Butcher^ 
53  Law  J.  Rep.  Chanc.  640 ;  Law  Rep.  25  Ch.  D. 
750. 

5. — Parties:  incapacity  of  plainiiff:  next 
friend]— The  plaintiff,  subsequently  to  the  com- 
mencement of  the  aotion,  became  incapable,  from 
infirmity,  of  transacting  business.  The  defen- 
dants obtained  orders  that  the  plaintiff  should 
make  an  affidavit  of  documents,  and  that  the 
defendants  should  be  at  liberty  to  administer 
interrogatories.  The  plaintiff's  brother,  who  for 
many  years  had  managed  the  plaintiff's  business 
affairs,  made  an  affidavit  of  documents  and 
answered  the  interrogatories.  The  defendants 
took  out  a  summons  under  Order  XXXI.  rule 
21,  that  the  action  might  be  dismissed  with 


costs  on  the  ground  of  non-compliance  with  the 
orders.  The  plaintiff's  brother  also  took  out  on 
behalf  of  the  plaintiff  a  summons  for  leave  to 
amend  by  adding  himself  as  next  friend,  and  that 
the  two  affidavits  which  he  had  made  might  be 
accepted  as  compliance  with  the  said  orders  of 
the  Court: — Held,  that  in  the  absence  of  evi- 
dence that  the  action  was  commenced  without 
the  plaintiff's  sanction,  no  order  could  be  made 
on  the  defendants'  summons,  and  the  plaintiff's 
summons  must  be  allowed.  But  as  this  was  by 
way  of  indulgence  to  the  plaintiff,  costs  of  both 
summonses  to  be  paid  by  the  plaintiff.  Lord 
Cardwell  v.  Tomlinson,  54  Law  J.  Rep.  Chanc. 
957. 

Fraudulent  defence :  withdrawal  of.  See  infra, 
Pleading,  3. 

Hearing,  at.    See  infra,  Pleading,  1,  2. 

Hearing,  at :  specific  performance  action :  act 
of  plaintiff  making  performance  impossible. 
See  Specific  Performance,  1. 

Hearing,  at:  fresh  co-plaintiff.  See  infra, 
Parties,  5. 

Recovery  of  land,  action  for :  alternative  claim 
for  payment  of  money.  See  infra,  Joinder  of 
Cause  of  Action,  3. 

Writ  of  summons,  of.  See  infra,  Writ  of  Sum- 
mons, 1,  2. 

Appeal. 

[Section  45  of  the  Judicature  Act,  1873  (36  &  37 
Vict  c.  60),  which  provides  that  appeals  from 
inferior  Courts  are  to  be  determined  by  Divi- 
sional Courts,  extended  to  appeals  from  award 
or  certificate  of  a  referee  or  arbitrator  when 
there  has  been  a  compulsory  reference  in  any 
cause  or  matter  in  the  Queen's  Bench  Divi- 
sion.   47  &  48  Vict.  c.  61,  s.  8.] 

Chambers,  from. 

1. — A  party  desiring  to  appeal  from  an  order 
made  by  a  Judge  in  chambers  on  a  summons, 
not  afterwards  adjourned  into  Court,  should 
Berve  on  the  other  side  notice  of  a  motion  to 
discharge  the  order,  so  as  to  enable  the  Judge  to 
give  his  reasons  for  his  judgment.  He  ought 
not  to  ask  for  a  certificate  that  the  Judge  has 
heard  the  case  in  chambers  and  does  not  desire 
to  hear  any  further  argument  upon  it.  Holloway 
v.  Chestont  51  Law  J.  Rep.  Chanc.  208 ;  Law 
Rep.  19  Ch.  D.  516. 

2.  —Where  a  party  is  desirous  of  appealing 
from  an  order  made  by  the  Judge  in  chambers 
on  a  summons  which  has  not  been  adjourned 
into  Court,  it  is  not  in  general  proper  for  such 
party  to  move  in  Court  on  notice  to  discharge 
the  order,  or  for  a  certificate  that  the  Judge  does 
not  desire  it  to  be  reheard.  Application  should 
be  made  in  chambers  to  the  Judge  to  adjourn 
the  summons  into  Court.  In  re  Butter's  Wharf 
Company;  Anderson  v.  Butler's  Wharf  Com- 
pany, 51  Law  J.  Rep.  Chanc.  694 ;  Law  Rep. 
21  Ch.  D.  131. 

Holloway  v.  Cheston  (see  last  case)  not  fol- 
lowed.   Ibid, 
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3. — In  the  absence  of  any  "  course  and  prac- 
tice "  of  the  Chancery  Division  for  the  computa- 
tion of  the  time  within  which  an  appeal  from  a 
Judge  in  chambers  to  the  Judge  in  Court  can  be 
brought,  the  limit  of  twenty-one  days,  as  fixed 
by  Order  LVIII.  rule  15  for  appeals  from  inter- 
locutory orders,  has  been  adopted  by  analogy ; 
and  by  way  of  further  following  out  that  analogy, 
the  twenty-one  days  are  to  be  computed  from 
the  date  of  the  refusal  when  no  order  is  made, 
and  when  an  order  has  been  made  in  chambers 
from  the  date  not  of  the  making,  but  of  the  sign- 
ing and  entering  or  otherwise  perfecting  the 
order.  Heatly  v.  Newton  (App.),  51  Law  J.  Rep. 
Chanc.  225 ;  Law  Rep.  19  Ch.  D.  326. 

Appeal  from  order  of  Judge  settling  conveyance. 
See  Vendor  and  Purchaser,  18. 

Special  leave :  practice  in  Probate  Division.  See 
Probate — Practice,  1. 

Costs,  for. 

4. — Costs  by  way  of  penalty] — At  the  trial  of 
an  action  in  which  there  was  a  claim  and 
counter-claim,  the  Judge,  thinking  both  parties 
in  the  wrong,  dismissed  the  aotion  without  costs, 
and  also  dismissed  the  counter-claim  with  costs, 
but  ordered  that  if  the  costs  of  the  counter-claim 
should  not  amount  to  half  the  whole  costs  of  the 
action  the  defendant  should  pay  the  difference 
to  the  plaintiff : — Held,  that  the  order  as  to  costs 
was  irregular,  inasmuch  as,  after  dismissing  the 
action  without  costs,  it  imposed  part  of  the  costs 
of  the  action  upon  the  defendant  by  way  of 
penalty;  but  that  in  substance  the  order  was 
within  the  discretion  of  the  Judge,  as  it  amounted 
to  dismissing  the  claim  and  counter-claim,  and 
directing  the  defendant  to  pay  half  the  whole  costs 
of  the  action.  Willmott  v.  Barber  (App.),  Law 
Rep.  17  Ch.  D.  772. 

5.  —  Discretion  of  court :  successful  party 
ordered  to  pay  costs] — Where  in  a  partnership 
action  the  plaintiff,  who  had  obtained  a  judgment 
for  taking  the  accounts  of  the  partnership,  took 
out  a  summons  to  vary  the  chief  clerk's  certificate, 
which  summons  was  refused, — Held,  that  an  order 
that  the  costs  of  that  summons  should  neverthe- 
less be  paid  out  of  the  estate  was  an  order  with- 
in the  discretion  of  the  Court  as  to  costs ;  that 
Buch  order  did  not  amount  to  an  order  appro- 
priating to  the  payment  of  costs  a  fund  not  pro- 
perly attributable  to  that  purpose  within  the  deci- 
sion of  Jones  v.  Chennell  (47  Law  J.  Rep.  Chanc. 
583 ;  Law  Rep.  8  Ch.  D.  492) ;  but  that  no 
appeal  would  lie  from  that  order.  Butcher  v. 
Pooler  (App.),  52  Law  J.  Rep.  Chanc.  930  ;  Law 
Rep.  24  Ch.  D.  273. 

Jn  re  Fester  v.  The  Great  Western  Railway 
Company  (51  Law  J.  Rep.  Q.B.  233 ;  Law  Rep. 
8  Q.B.  D.  515)  distinguished.    Ibid. 

6. — Declaration  of  title :  express  or  implied] 
— Where  in  an  action  a  Judge  makes  no  other 
order  than  u  that  the  defendant  do  pay  the  costs 
of  the  action,"  an  appeal  against  Chat  order  is 
not  an  appeal  "  for  costs  only,"  within  section  49 
of  the  Judicature  Act,  1873.    It  is  not  necessary 


that  there  should  be  an  actual  declaration  in  the 
order  of  the  plaintiff's  title.  Dicks  v.  Yates 
(App.),  50  Law  J.  Rep.  Chanc.  809 ;  Law  Rep. 
18  Ch.  D.  76. 

7. — Executor  or  residuary  legatee] — A  resi- 
duary legatee  or  executor  filing  a  bill  for  admin- 
istration is  entitled  to  costs  out  of  the  estate, 
and  unless  some  special  grounds  are  shewn  for 
depriving  him  of  them,  his  costs  are  not  costs  in 
the  discretion  of  the  Court  within  the  meaning 
of  the  Supreme  Court  of  Judicature  Act,  1873 
(36  &  37  Vict.  c.  66),  s.  49,  andv  an  appeal  will 
lie  from  an  order  depriving  him  of  them.  Far- 
row v.  Austin  (App.),  Law  Rep.  18  Ch.  D.  58. 

8. — Inspection  of  property  on  terms  of  bearing 
costs  of  inspection]— A  Judge  at  chambers,  on 
the  application  of  the  plaintiff  for  an  order  to 
inspect  the  defendant's  property,  made  an  order 
that  the  plaintiff  should  have  the  inspection 
asked  for,  but  that  he  should  pay  the  costs  of 
the  inspection.  On  appeal  by  the  plaintiff  to  the 
Divisional  Court  against  the  terms  so  imposed, 
— Held,  that  the  costs  so  dealt  with  by  the 
learned  Judge  at  chambers  were  costs  incident 
to  a  proceeding  in  the  High  Court,  which  were 
by  law  left  to  his  discretion ;  the  matter  there- 
fore came  within  section  49  of  the  Judicature 
Act,  1873,  and  being  an  appeal  as  to  costs  only 
could  not  be  entertained.  Mitchell  v.  The  Darley 
Main  Colliery  Company,  52  Law  J.  Rep.  QJB. 
394 ;  Law  Rep.  10  QJB.  D.  457. 

9. — Interpleader] — The  provision  in  section  49 
of  the  Judicature  Act,  1873,  that  no  order  of  the 
Court  or  of  any  Judge  thereof  as  to  costs  only 
shall  be  subject  to  any  appeal,  except  by  leave, 
applies  to  orders  made  in  interpleader  proceed- 
ings as  well  as  to  orders  in  other  proceedings  in 
the  High  Court : — So  held  by  the  Court  of  Appeal. 
Hartmont  v.  Foster  (App.),  51  Law  J.  Rep.  QJB. 
12  ;  Law  Rep.  8  QJB.  D.  82. 

10.  —  Mortgagee:  cross  notice:  priority  oj 
charge] — After  receipt  by  the  army  agents  of  the 
money  payable  to  an  officer  on  his  retirement 
continual  notices  of  charges  on  the  money  were 
given  to  the  army  agents  by  each  of  three  as- 
signees. One  of  the  assignees  brought  an  aotion 
against  the  two  others,  claiming  priority  over 
them : — Held,  by  Bacon,  V.C.,  that  the  notices 
given  before  the  retirement  was  gazetted  were  of 
no  avail,  and  that  of  the  two  assignees  who  gave 
notice  on  the  day  after  the  retirement  was 
gazetted  the  defendant  whose  security  was  prior 
in  date  had  priority  over  the  plaintiff  and  over 
the  other  defendant,  and  that  the  costs  of  the 
action  were  to  be  paid  out  of  the  fund.  The  de- 
fendant who  had  obtained  priority  appealed  as 
to  the  costs,  and  the  other  defendant  gave  notice 
of  cross-appeal  on  the  merits: — Held,  that  an 
appeal  would  lie  from  the  order  as  to  costs. 
Order  as  to  priority  affirmed,  but  the  costs  of 
action  ordered  to  be  added  to  the  securities. 
Appellant's  costs  of  appeal  to  be  paid  in  moieties 
by  the  respondents.  Johnstone  v.  Cox  (App.), 
Law  Rep.  19  Ch.  D.  17. 

11.  —  Order  depriving  of  costs :  alternative 
jurisdiction  of  judge  and  court]— The  plaintiffs, 
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after  a  trial  with  a  jury,  recovered  51.  beyond 
1002.  paid  into  Court.  The  Judge  immediately 
gave  judgment  for  the  plaintiffs  for  1052.  without 
costs.  Counsel  on  both  sides  were  present.  No 
application  was  made,  and  no  cause  was  shewn. 
Counsel  for  the  defendants  intended  to  apply  to 
deprive  the  plaintiffs  of  costs  had  not  the  Judge 
anticipated  him.  The  Exchequer .  Division  re- 
scinded the  order :— Held  (by  the  Court  of  Ap- 
peal), that  the  appeal  from  the  order  of  the 
Exchequer  Division  was  not  an  appeal  from  an 
interlocutory  order;  that  the  appeal  (if  any) 
from  the  order  of  the  Judge  was  to  the  Court  of 
Appeal,  and  not  to  the  Divisional  Court.  Held 
also  (reversing  the  judgment  of  the  Exchequer 
Division),  that  the  jurisdiction  given  by  Order  LV. 
to  the  Judge  or  the  Court  is  an  alternative  and 
not  an  appellate  jurisdiction,  and  that  the  cir- 
cumstances of  the  case  shewed  a  substantial 
compliance  with  the  requirements  of  Order  LV. 
as  to  application  at  the  trial.  Marsden  v.  The 
Lancashire  and  Yorkshire  Railway  Company 
(App.),  50  Law  J.  Rep.  Q.B.  318 ;  Law  Rep.  7 
Q.B.  D.  641. 

12. — Partnership  action:  costs  of  unsuccess- 
ful claim :  order  to  pay  out  of  partnership  estate] 
— Where  in  a  partnership  action  the  plaintiff, 
who  had  obtained  a  judgment  for  taking  the 
accounts  of  the  partnership,  took  out  a  summons 
to  vary  the  chief  clerk's  certificate,  which  sum- 
mons was  refused,— Held,  that  an  order  that 
the  costs  of  that  summons  should  nevertheless 
be  paid  out  of  the  estate  was  an  order  within  the 
discretion  of  the  Court  as  to  costs ;  that  such 
order  did  not  amount  to  an  order  appropriating 
to  the  payment  of  costs  a  fund  not  properly  at- 
tributable to  that  purpose — within  the  decision 
of  Jones  v.  Chennell  (47  Law  J.  Rep.  Chanc.  583 ; 
Law  Rep.  8  Ch.  D.  492) ;  and  that  no  appeal 
would  lie  from  that  order.  Butcher  v.  Pooler 
(App.),  52  Law  J.  Rep.  Chanc.  930 ;  Law  Rep. 
24  Ch.  D.  273. 

In  re  Foster  v.  The  Great  Western  Railway 
Company  (51  Law  J.  Rep.  QJJ.  233 ;  Law  Rep. 
8  Q.B.  D.  515)  distinguished.    Ibid. 

13. — Recovery  of  land]— In  an  action  for  the 
recovery  of  several  closes  of  land  the  jury  gave 
a  verdict  for  the  plaintiff  for  about  half  the  land 
claimed,  and  for  the  defendant  for  the  remainder. 
The  Judge  before  whom  the  action  was  tried 
ordered  that  the  costs  of  both  parties  should  be 
added  together,  divided  equally,  and  that  each 
party  should  pay  half  the  total  thus  arrived  at : — 
Held,  that  an  appeal  could  be  brought  from  this 
order,  for  that  good  cause  must  exist  before  the 
jurisdiction  to  make  the  order  could  arise,  and 
that  whether  facts  did  or  did  not  exist  which 
would  constitute  good  cause  could  be  the  subject 
of  an  appeal.  Held  also,  that  good  cause  did 
not  exist  in  this  case,  and  that  the  order  ought 
to  be  set  aside.  Jones  v.  Curling  (App.),  53  Law 
J.  Rep.  QJB.  373 ;  Law  Rep.  13  Q.B.  D.  262. 

14. — Scale:  taxation]  —  An  appeal  will  lie 
from  a  decision  by  a  Judge  under  Rules  of  the 
Supreme  Court  (Costs),  August,  1875,  Order  VI. 
rule  3,  as  to  the  taxation  of  costs  on  the  higher 


or  lower  scale ;  but  where  he  has  exercised  his 
discretion  the  Court  of  Appeal  will  not  interfere 
unless  he  has  proceeded  on  a  wrong  principle  or 
made  a  manifest  slip.  In  re  Terrell,  Law  Rep.  22 
Ch.  D.  473. 

15.— Solicitor  ordered  to  pay  costs  personally] 
— A  solicitor  having  been  adjudged  by  a  Judge 
at  chambers  to  have  taken  out  a  summons  with- 
out sufficient  authority  was  personally  ordered 
to  pay  the  costs  of  that  summons : — Held  (re- 
versing the  judgment  of  the  Queen's  Bench 
Division,  In  re  Bradford  and  Thursby ;  in  re 
Bradford  and  Farish,  52  Law  J.  Rep.  Q.B.  759 ; 
Law  Rep.  11  QJB.  D.  373),  that  such  an  order  is 
more  than  an  order  "  as  to  costs  only  which  by 
law  are  left  to  the  discretion  of  the  Court,"  and, 
therefore,  that  an  appeal  from  such  an  order, 
without  leave  first  obtained,  is  not  forbidden  by 
section  49  of  the  Judicature  Act,  1873.  In  re 
Milton,  Bradford  and  others  (App.),  53  Law  J. 
Rep.  Q.B.  65 ;  Law  Rep.  15  Q.B.  D.  635  (nom.  In 
re  Bradford,  &c). 

16. — Special  leave  to  appeal—Where  a  Judge 
has,  under  section  49  of  the  Judicature  Act, 
1873,  given  special  leave  to  appeal  from  an  order 
as  to  costs,  that  order  is  none  the  less  a  discre- 
tionary order,  and  the  Court  of  Appeal  must 
treat  it  in  the  same  way  in  which  it  treats  any 
other  discretionary  order.  Gilbert  v.  Huddle- 
stone  (App.),  54  Law  J.  Rep.  Chanc.  751 ;  Law 
Rep.  28  Ch.  D.  549. 

17. — Trustee]—  A  trustee  is  entitled  ex  debito 
justitia  to  his  costs  out  of  the  trust  fund  unless 
some  special  grounds  are  shewn  for  depriving 
him  of  them.  Turner  v.  Hancock  (App.),  51 
Law  J.  Rep.  Chanc.  517;  Law  Rep.  20  Ch. 
D.  303. 

Such  costs  are  not  costs  in  the  discretion  of 
the  Court  within  the  meaning  of  the  49th  sec- 
tion of  the  Judicature  Act,  1873,  and  of  Order 
LV.,  but  are  within  the  exception  to  that  order. 
Ibid. 

An  appeal,  therefore,  will  lie  from  an  order 
depriving  a  trustee  of  his  costs  out  of  the  trust 
fund.    Ibid. 

In  re  Hoskin's  Trusts  (46  Law  J.  Rep.  Chanc. 
817  ;  Law  Rep.  6  Ch.  D.  288)  disapproved  of  on 
this  point.    Ibid. 

Farrow  v.  Austin  (Law  Rep.  18  Ch.  D.  58)  fol- 
lowed.   Ibid. 

18. — Trustee :  settlement  set  aside] — Where  a 
settlement  has  been  set  aside,  the  contract  of 
trusteeship  under  which  a  trustee  is  held  to  con- 
tract for  payment  of  his  costs,  charges,  and 
expenses  cannot  be  treated  as  existing,  and  an 
appeal  against  the  order  of  a  Judge  directing 
the  trustee  to  pay  the  costs  is  an  appeal  for 
costs  within  section  47  of  the  Judicature  Act, 
1873,  and  is  not  within  the  decision  of  Turner 
v.  Hancock  (see  last  case).  Pullen  v.  Thompson 
(App.),  53  Law  J.  Rep.  Chanc.  661 ;  Law  Rep. 
23  Ch.  D.  278. 

Action  dismissed  for  want  of  prosecution :  costs 
in  discretion  of  Court.  See  Costs — Discre- 
tion, 1. 
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Appeal  against  order  of  Master  made  without 
jurisdiction.    See  Interpleader,  5. 

Costs  of  all  parties  ordered  to  be  paid  by  third 
party.    See  infra,  Parties,  23. 

Costs  of. 

See  Costs — Appeal. 

Security   for    costs    of    appeal.      See  Costs — 
Security  for,  1-4. 

County  Court,  from. 
See  County  Court,  1-5. 

Criminal  matter. 

19. — Habeas  corpus:  extradition:  "appre- 
hension "  :  person  already  in  custody  :  arrest] — 
Qusre,  whether  the  Court  of  Appeal  has  jurisdic- 
tion to  entertain  an  appeal  from  the  refusal  of 
a  Divisional  Court  to  issue  a  writ  of  habeas  corpus, 
on  the  application  of  a  person  who  has  been 
arrested  for  an  alleged  extradition  crime.  Reg.  v. 
Weil  (App.),  53  Law  J.  Rep.  M.C.  74  ;  Law  Rep. 
9  Q.B.  D.  701. 

20. — Nuisance  :  public  health  act,  1875] — 
Justices  having  made  an  order  under  section  96 
of  the  Public  Health  Act,  1875,  requiring  an 
owner  of  property  to  abate  a  nuisance,  and  for 
that  purpose  to  do  certain  works,  the  Queen's 
Bench  Division  granted  a  certiorari  to  bring  up 
the  order  for  the  purpose  of  quashing  it : — Held, 
that  an  appeal  would  not  lie  from  the  order  of 
the  Queen's  Bench  Division  (reported  50  Law  J. 
Rep.  M.C.  41),  because  made  in  a  "criminal 
cause  or  matter  "  within  section  47  of  the  Judi- 
cature Act,  1875.  Ex  parte  Whitchurch ;  in  re 
An  Order  made  by  Justices  of  Nottingham 
(App.),  50  Law  J.  Rep.  M.C.  99 ;  Law  Rep.  7 
Q.B.  D.  534  (nom.  Reg.  v.  Whitchurch). 

21. — Parliamentary  oaths  act :  information 
to  recover  penalties']— An  information  by  the 
Attorney-General  to  recover  penalties  incurred 
under  the  Parliamentary  Oaths  Act,  1866,  is  not 
a  criminal  cause  or  matter  within  the  meaning 
of  section  47  of  the  Judicature  Act,  1873,  so  as 
to  preclude  a  defendant  from  appealing  against 
the  judgment  of  the  High  Court  at  bar.  The 
Attorney -General  v.  Bradlaugh  (App.),  54  Law 
J.  Rep.  Q.B.  205  ;  Law  Rep.  14  Q.B.  D.  667. 

22. — Refusal  of  application  for  bail] — The 
refusal  of  an  application  by  a  prisoner  to  be 
admitted  to  bail  is  a  judgment  in  a  criminal 
matter,  within  the  last  clause  of  section  47  of 
the  Judicature  Act,  1873,  and  the  Court  of  Ap- 
peal has  no  jurisdiction  to  entertain  an  appeal 
from  such  refusal.  Beg.  v.  Foote  (App.),  52  Law 
J.  Rep.  Q.B.  528 ;  Law  Rep.  10  Q.B.  D.  378. 

That  clause  relates  to  the  High  Court  in  its 
ordinary  jurisdiction,  and  not  only  to  the  Court 
for  Crown  Cases  Reserved,  and  the  word  "  judg- 
ment "  used  in  it  has  the  general  meaning  of 
any  decision  in  criminal  matters,  and  not  the 
technical  meaning  only  of  a  "  final  judgment " 
in  criminal  cases.    Ibid. 


Case  stated  by  magistrates.    See  Justice  of  the 
Peace,  8-13. 

Extradition :  refusal  of  Divisional  Court  to  issue 
writ  of  habeas.    See  Extradition,  1. 

Evidence. 

23. — Admission  of  fresh  evidence] — Although 
an  order  made  on  a  summons  by  a  creditor  in  an 
administration  action  is  considered  as  interlocu- 
tory for  the  purpose  of  determining  the  time 
within  which  an  appeal  must  be  brought,  for 
other  purposes  it  is  a  final  order,  and  therefore 
fresh  evidence  cannot  be  given  on  the  appeal 
without  the  special  leave  of  the  Court.  In  re 
Compton;  Norton  v.  Compton  (App.),  Law  Rep. 
27  Ch.  D.  392. 

24.— Evidence  in  court  below:  right  to  raise 
new  point] — An  appellant  who  does  not  bring 
before  the  Court  of  Appeal  all  the  evidence  on 
which  the  order  appealed  from  was  obtained, 
will  have  his  appeal  dismissed.  If  no  note  of 
the  oral  evidence  was  taken  in  the  Court  below, 
or  if  the  note  which  was  taken  has  been  lost, 
the  Court  of  Appeal  may,  as  a  matter  of  indulg- 
ence, allow  the  evidence  to  be  taken  over  again. 
Ex  parte  Firth  ;  in  re  Cowburn  (App.),  51  Law 
J.  Rep.  Chanc.  473 ;  Law  Rep.  19  Ch.  D.  419. 

A  new  point  cannot  be  raised  in  the  Court  of 
Appeal  which,  if  it  had  been  raised  in  the  Court 
below,  might  have  been  met  by  evidence  which 
would  have  caused  it  to  fail.    Ibid. 

Interlocutory  or  final  order. 

25. — Where  an  arbitrator  stated  a  case  for 
the  opinion  of  the  Court,  providing  that  in  one 
event  the  case  was  to  be  referred  back,  but  in 
the  other  judgment  was  to  be  entered  for  defen- 
dant with  costs,  and  a  Divisional  Court  decided 
in  favour  of  the  plaintiffs,  and  referred  the  case 
back,— Held,  distinguishing  Collins  v.  The  Vestry 
of  Paddington  (48  Law  J.  Rep.  QJB.  385 ;  Law 
Rep.  5  Q.B.  D.  368),  that  an  appeal  would  lie, 
that  the  order  was  a  final  one,  and  that  the  appeal 
must  therefore  be  entered  in  the  general  list. 
Shubrook  v.  Tufnell  (App.),  Law  Rep.  20  Ch. 
D.  621. 

And  see  No.  23  supra,  No.  27  infra. 

Interpleader  proceedings,  in. 
See  Interpleader,  1-3,  7. 

Jurisdiction. 

26.— Alteration  of  law  pending  proceedings] 
—Under  Order  LVIH.  rules  2  and  5,  the  Court 
of  Appeal,  as  a  Court  of  rehearing,  has  jurisdic- 
tion to  make  such  order  as  ought  to  be  made 
according  to  the  law  as  it  stands  at  the  hearing 
of  the  appeal,  even  although  the  judgment  of 
the  Court  below  was  correct  according  to  the  law 
as  it  then  stood.  Quilter  v.  Mapleson,  52  Law 
J.  Rep.  Q.B.  44  ;  Law  Rep.  9  Q.B.  D.  672. 

27. — Case  stated  for  opinion  of  queen's  bench 
division] — After  notice  of  appeal  against  a  poor 
rate  had  been  given  in  the  Court  of  Quarter 


416 


PRACTICE,  Appeal. 


Sessions,  the  parties  agreed,  under  the  provi- 
sions of  12  &  13  Vict.  c.  45,  s.  11,  to  state  a 
case  for  the  opinion  of  the  Queen's  Bench  Divi- 
sion, judgment  to  be  entered  by  the  Court  of 
Quarter  Sessions  in  conformity  with  that  opinion : 
— Held,  that  the  opinion  given  by  the  Queen's 
Bench  Division  was  an  order  within  the  meaning 
of  the  Judicature  Act,  1873,  s.  19,  which  was 
subject  to  appeal ;  also,  that  the  order  was  an 
interlocutory  and  not  a  final  order.  The  Mayor 
and  Corporation  of  Peterborough  v.  TJie  Parish 
of  Wilsthorpe  and  the  Assessment  Committee  of 
the  Stamford  Union  (App.),  53  Law  J.  Bep. 
M.C.  33 ;  Law  Kep.  12  Q.B.  D.  1. 

28.— Judgment  by  default]  -  The  Court  of 
Appeal  has  jurisdiction  to  entertain  an  appeal 
from  a  judgment  given  on  default ;  but  the  pro- 
per course  to  be  taken  by  the  party  against  whom 
such  judgment  has  been  given  is  for  him  to 
apply  in  the  first  instance  to  the  Judge  who 
gave  the  judgment  to  restore  the  action.  Vint 
v.  Hudspeth  (App.),  54  Law  J.  Bep.  Chanc.  844 ; 
Law  Bep.  29  Ch.  D.  322. 

29. — Order  in  excess  of  jurisdiction] — If  a 
Court  acting  in  assumed  exercise  of  a  jurisdic- 
tion belonging  to  it  makes  an  order  which, 
under  the  particular  circumstances  of  the  case, 
is  beyond  that  jurisdiction,  the  order  must, 
until  it  be  discharged,  be  treated  as  a  subsisting 
order,  and  can  only  be  discharged  upon  an 
appeal.  In  re  T)ie  Padstow  Total  Loss  and  Col- 
lision Assurance  Association ;  ex  parte  Bryant 
(App.),  51  Law  J.  Bep.  Chanc.  344 ;  Law  Bep. 
20  Ch.  D.  137. 

80. — Refusal  to  commit  for  contempt] — When 
a  Judge  of  first  instance  has  refused  to  commit 
for  disobedience  of  an  order,  because  (upon  the 
construction  which  he  puts  on  the  order  in  ques- 
tion, or  upon  the  view  which  he  takes  of  the 
conduct  of  the  person  proceeded  against)  there 
has  been  no  contempt,  an  appeal  will  lie.  Jar- 
main  v.  CJiatterton  (App.),  51  Law  J.  Bep.  Chanc. 
47  ;  Law  Bep.  20  Ch.  D.  493. 

Ashworth  v.  Outram  (No.  2)  (Law  Bep.  5  Ch. 
D.  943)  commented  upon  and  explained.    Ibid. 

81. — Solicitor :  order  striking  off  the  rolls] — 
An  appeal  lies  from  an  order  of  the  High  Court 
striking  a  solicitor  off  the  Bolls  for  misconduct 
as  a  solicitor,  for  the  Court  in  such  a  case  exer- 
cises its  disciplinary  jurisdiction  over  one  of  its 
officers,  and  does  not  give  a  judgment  in  a  cri- 
minal cause  or  matter  within  the  meaning  of 
section  47  of  the  Judicature  Act,  1873.  In  re 
Hardwick  (App.),  53  Law  J.  Bep.  Q.B.  64 ;  Law 
Bep.  12  Q.B.  D.  148. 

Amendment   of   record    of   trial.      See  supra, 
Amendment,  1. 

New  trial :  appeal  from  order  made  on  motion 
for.    See  infra,  New  Trial,  1. 

Note  of  judgment  of  Court  below :  duty  of  par- 
ties.   See  Costs — Appeal,  7. 

Notice  of  appeal. 
32.—  Change  of  solicitors] — A  notice  of  ap- 
peal was  signed  by  A.  &  Co.  as  the  London 


agents  of  B.  &  Co.,  the  appellant's  solicitors. 
At  this  time,  C.  &  Co.,  who  had  been  the  appel- 
lant's solicitors  down  to  the  judgment  appealed 
against,  and  who  had  throughout  also  acted  by 
A.  &  Co.,  were  still  his  solicitors  on  the  record, 
although  B.  &  Co.  were  now  really  his  solicitors. 
On  the  error  being  discovered,  the  appellant  ob- 
tained the  usual  order  to  change  solicitors.  The 
respondent's  solicitors  having  intimated  thai 
they  should,  on  the  hearing  of  the  appeal,  rely 
on  the  mistake  as  a  fatal  irregularity  in  the 
notice  of  appeal, — Held,  on  motion  by  the  appel- 
lant, that  his  time  for  appealing  might  under  the 
circumstances  be  extended ;  that,  the  notice  of 
appeal  being  in  other  respects  regular,  the  in- 
accuracy in  the  description  of  his  solicitors  did 
not  invalidate  it. .  Kcttleivell  v.  Watson  (App.), 
52  Law  J.  Bep.  Chanc.  818. 

Quaere,  whether  it  is  essential  that  a  notice  of 
appeal  should  be  signed  by  a  solicitor.    Ibid. 

33.-  -Informality]— The  mere  communication 
by  an  unsuccessful  party  to  his  opponent  of  his 
intention  to  appeal  is  not  a  sufficient  notice  of 
appeal ;  nor,  in  the  absence  of  other  special  cir- 
oumstanoes,  is  it  ground  for  an  extension  of  the 
time  for  appealing.  In  re  The  New  CaUao  Com- 
pany (Lim.)  (App.),  52  Law  J.  Bep.  Chanc.  283  ; 
Law  Bep.  22  Ch.  D.  484. 

Little's  Case  (Law  Bep.  8  Ch.  D.  806)  and 
McAndrew  v.  Barker  (Law  Bep.  7  Ch.  D.  707) 
explained.    Ibid. 

A  party  who  appears  in  the  Court  below  and 
gets  his  costs  of  appearance,  but  is  not  served 
with  the  notice  of  appeal  from  the  order  below, 
which  affects  his  right  to  costs,  may  appear 
gratis  on  the  appeal,  and,  if  the  appeal  be  dis- 
missed, will  be  entitled  to  his  costs  of  the  appeal. 
Ibid. 

34. — Notice  by  respondent  to  ask  for  varia- 
tion of  order]—  Order  LVIH.  rule  6  of  the  Bules 
of  Court,  1875,  does  not  entitle  a  respondent  to 
give  notice  of  his  intention  to  ask  for  a  variation 
of  an  order  if  the  point  on  which  he  desires  it 
to  be  varied  is  one  in  which  the  appellant  has 
no  interest.  He  must  himself  give  a  separate 
notice  of  appeal.  In  re  Cavander's  Trusts 
(App.),  50  Law  J.  Bep.  Chanc.  292 ;  Law  Bep. 
16  Ch.  D.  270. 

Parties. 

35.— Appeal  by  one  of  two  plaintiffs]— Any 
one  of  two  or  more  plaintiffs  may  appeal  from 
the  judgment  dismissing  the  action,  although 
his  co-plaintiffs  refuse  to  join  in  the  appeal. 
Beckett  v.  Attwood  (App.),  50  Law  J.  Bep.  Chanc. 
687 ;  Law  Bep.  18  Ch.  D.  54. 

38.— Appeal  by  person  not  a  party :  leave  to 
appeal] — Leave  cannot  be  given  to  a  residuary 
legatee  to  appeal  from  a  decree  made  against 
the  executor  at  the  suit  of  a  creditor,  as  the  exe- 
cutor completely  represents  the  estate  for  the 
purposes  of  such  a  suit,  and  the  residuary  le- 
gatee could  not  be  made  a  party  to  the  suit,  and 
the  case  is  quite  different  from  one  where  leave 
to  appeal  is  applied  for  by  a  person  who,  though 
not  according  to  the  present  practice  a  necessary 


PRACTICE,  Appeal 


4lf 


party  to  the  suit,  would  have  been  a  proper 
party  to  it.  In  re  Youngs ;  Doggett  v.  Revett ; 
VoUum  v.  Revett  (App.),  Law  Rep.  30  Ch.  D.  421. 
37. — Leave  to  a  person  interested  in  but  not  a 
party  to  an  action  to  appeal  from  an  order  may 
be  claimed  by  an  ex  parte  application  to  the 
Court  of  Appeal.  In  re  Markham  ;  Markham  v. 
Markham,  Law  Rep.  16  Gh.  D.  1. 

Preliminary  objection. 

Notice  of:  duty  to  give.    See  Bankbuptcy —Ap- 
peal, 11. 

Quarter  sessions,  appeal  from. 
See  Justice  of  the  Peace,  8,  9, 11, 12. 

Sheriff. 
Right  of,  to  maintain  appeal.    See  Sheriff,  3. 

Stay  of  proceedings  pending. 
See  infra,  Staying  Proceedings,  1-6. 

Time. 

38. — Extension  of  time] — An  appeal  against 
an  order  made  in  excess  of  jurisdiction  was 
allowed  more  than  a  year  after  it  was  made,  the 
appellant  having  applied  for  leave  to  appeal  as 
soon  as  he  became  aware  of  the  existence  of  the 
order.  In  re  The  Padstow  Total  Loss  and  Col- 
lision Assurance  Association ;  ex  parte  Bryant 
(App.),  51  Law  J.  Rep.  Chanc.  344 ;  Law  Rep. 
20  Ch.  D.  137. 

39. — The  time  for  appealing  from  an  order 
of  a  Judge  in  chambers  expired  in  the  Long 
Vacation,  during  which  no  Divisional  Court  was 
sitting  : — Held,  that  the  time  ought  to  have  been 
enlarged  almost  as  of  course,  though  execution 
had  been  levied  under  the  order.  The  defen- 
dant applied  to  a  Judge  for  an  enlargement  of 
time,  which  was  refused.  He  then  appealed 
against  the  order  to  a  Divisional  Court.  By 
consent  the  appeal  was  treated  as  being  also  an 
appeal  from  the  refusal  to  enlarge  the  time. 
The  Divisional  Court  dismissed  the  appeal  on 
the  merits.  An  appeal  to  the  Court  of  Appeal 
was  dismissed,  on  the  ground  that  there  was  no 
appeal  from  the  order  refusing  to  enlarge  the 
time: — Held,  that  the  Court  of  Appeal  were 
bound  to  treat  the  question  of  time  as  open,  it 
having  been  treated  as  open  in  the  Court  below. 
Wallingford  v.  The  Mutual  Society  (H.L.),  50 
Law  J.  Rep.  Q.B.  49. 

40. — Extension  of  time :  future  rights :  spe- 
cial leave] — An  order  was  made  in  a  suit  forty- 
six  years  ago  declaring  future  contingent  rights, 
which  had  recently  become  vested  in  possession. 
The  suit  was  revived  that  application  might  he 
made  to  extend  the  time  for  appealing.  But  the 
application  for  leave  was  refused,  the  lapse  of 
time  since  the  order  being  so  great,  and  all  the 
parties  who  could  by  any  possibility  be  interested 
being  at  the  date  of  making  the  order  of  full  age 
and  having  been  represented  by  counsel.  Ac- 
cording to  the  modern  practice  of  the  Court  an 
appeal  after  time  will  not  be  allowed  unless  the 
respondent  has  done  something  to  create  an 
Digest,  1881-1885. 


equity  against  him.  Curtis  v.  Sheffield  (App.), 
51  Law  J.  Rep.  Chanc.  535 ;  Law  Rep.  20  Ch. 
D.  398. 

41. — Extension  of  time :  order  dismissing  ac- 
tion :  discretion] — A  Master  having  made  an  order 
dismissing  an  action  unless  the  plaintiff  filed  an 
answer  to  interrogatories  within  seven  days,  the 
plaintiff  swore  his  affidavit  in  answer  on  the 
seventh,  but  did  not  file  it  until  the  eighth  day 
from  the  date  of  the  order.  After  taking  out 
intermediate  summonses  to  extend  the  time  for 
delivering  notice  of  trial  and  to  rescind  the 
Master's  order,  the  plaintiff  took  out  two  sum- 
monses—one to  extend  the  time  for  appealing 
from  that  order,  the  other  to  vary  it  by  extend- 
ing the  time  for  answering  interrogatories ;  and 
a  Judge  made  the  order  asked  for  on  each  of 
these  two  summonses : — Held  (affirming  the 
judgment  of  the  Common  Pleas  Division,  50 
Law  J.  Rep.  QJB.  4 ;  Law  Rep.  6  Q.B.  D.  116), 
that  the  Judge  had  jurisdiction  to  make  the 
order  under  rule  6  of  Order  LVII. ;  and  that  no 
sufficient  ground  had  been  shewn  for  interfering 
with  the  discretion  exercised.  Carter  v.  Stubbs 
(App.),  50  Law  J.  Rep.  Q.B.  161 ;  Law  Rep.  6 
Q.B.  D.  116. 

42.— Extension  of  time ;  special  grounds] — 
On  the  18th  of  December,  1882,  an  order  was 
made  in  the  County  Palatine  Court,  upon  a 
creditor's  petition,  with  the  consent  of  the  pe- 
titioner, to  continue  the  voluntary  winding-up  of 
a  joint-stock  company  under  the  supervision  of 
the  Court,  instead  of  winding  it  up  compulsorily. 
Upon  the  hearing  of  the  petition,  neither  the 
petitioner  nor  the  Court  was  aware  of  facts 
which,  if  known,  would  have  shewn  that  the 
resolution  for  the  voluntary  winding-up  was 
invalid  and  a  nullity.  In  March,  1883,  the  pe- 
titioner first  obtained  information  of  these  facts, 
and  he  and  several  other  creditors  of  the  com- 
pany, in  May,  1883,  moved  before  the  Vice- 
Chancellor  of  the  County  Palatine  that  the 
supervision  order  might  be  discharged  and  a 
compulsory  order  made  as  from  the  date  of  the 
presentation  of  the  petition.  The  Vice-Chan- 
cellor refused  the  application  on  the  ground  of 
want  of  jurisdiction  to  rehear  the  petition.  The 
creditors  appealed  from  the  refusal,  and  also 
applied  for  special  leave  to  appeal,  notwithstand- 
ing the  expiration  of  time  limited  for  appealing. 
The  application  was  opposed  by  the  executors 
of  a  past  member  of  the  company,  who,  to 
protect  his  estate,  had  transferred  the  shares  of 
their  testator,  on  the  ground  that  if  a  compul- 
sory order  was  made  as  from  the  date  of  the 
presentation  of  the  petition,  the  transfer  having 
been  registered  less  than  twelve  months  before, 
their  testator's  estate  would  be  liable,  whereas 
if  a  new  petition  were  presented  it  would,  by 
section  38  of  the  Companies  Aot,  1862,  escape 
liability :— Held,  that  leave  to  appeal,  notwith- 
standing lapse  of  time,  should  be  given :  the 
concealment  by  the  company  of  the  facts  which 
invalidated  the  resolution  for  the  voluntary 
winding-up  being  a  special  ground  to  entitle  the 
Court  of  Appeal  to  enlarge  the  time,  and  there 
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being  no  equity  in  the  respondents  to  resist  the 
application.  In  re  The  Manchester  Economic 
Building  Society  (App.),  53  Law  J.  Rep.  Chano. 
115  ;  Law  Rep.  24  Ch.  D.  488. 

The  Court  must  see,  in  each  case,  whether 
there  are,  under  the  particular  circumstances  of 
that  case,  grounds  for  giving  the  special  leave. 
The  Court  has  power  to  give  that  leave,  and,  in 
exercise  of  its  judicial  discretion,  is  bound  to 
give  it  if  justice  require  it  to  be  given.    Ibid. 

To  entitle  an  appellant  to  be  relieved  from  the 
bar  by  lapse  of  time,  it  is  not  necessary  to  shew 
something  in  the  conduct  of  the  respondent  to 
entitle  him  to  the  relief.    Ibid. 

In  re  The  New  Callao  Company  (52  Law  J. 
Rep.  Chano.  283 ;  Law  Rep.  22  Ch.  D.  484)  ap- 
proved.   Ibid. 

43. — Leave  to  appeal  after  time  expired : 
winding-up] — In  the  winding-up  of  a  company, 
Jessel,  M.R.,  following  a  reported  decision  of 
his  own,  ordered  a  certain  fund,  claimed  by  a 
creditor  as  against  the  liquidator,  to  be  paid  to 
the  liquidator.  The  creditor  allowed  the  time 
for  appealing  to  expire.  Afterwards  the  de- 
cision which  had  been  followed  was  overruled  by 
the  Court  of  Appeal.  The  creditor  then  applied 
for  leave  to  appeal  against  the  order  of  the 
Master  of  the  Rolls: — Held,  that  as  the  fund 
in  question  was  still  within  the  control  of  the 
Court,  leave  to  appeal  should  be  given.  In  re 
The  Nurmanton  Iron  and  Steel  Company  (Lint.) 
(App.),  50  Law  J.  Rep.  Chano.  223. 

44. — Order  in  winding-up  and  in  an  action] 
—  An  action  was  brought  by  a  debenture-holder 
of  a  company  on  behalf  of   himself  and  the 
other  debenture-holders  to  enforce  their  securi- 
ties.    After  this  an  order  was  made  for  winding 
up  the  company.      An  arrangement  was  pro- 
posed for  the  making  over  the  undertaking  to 
the  Secretary  of  State  for  India  on  certain  terms, 
and  an  order  was  made  in  the  winding-up  and 
in  the  action  sanctioning  the  arrangement  and 
declaring  that  no  moneys  payable  by  the  Secre- 
tary of  State  to  the  stockholders  and  debenture- 
holders  of  the  oompany  under  the  arrangement 
should  be  treated  as  assets  of  the  oompany. 
An  unsecured  creditor  of  the  company,  who  did 
not  know  of  this  order  at  the  time  when  it  was 
made,  applied  after  a  lapse  of  more  than  twenty- 
one  days  from  his  receiving  a  copy  of  the  order, 
but  within  the  time  for  appealing  from  a  final 
order  in  an  action,  for  leave  to  appeal  against  it : 
— Held,  that  as  the  applicant  had  no  such  interest 
that  he  could  have  been  a  party  to  the  action, 
the  order  must,  as  regarded  him,  be  treated  as  an 
order  made  only  in  the  winding-up,  that  Order 
LVIII.  rule  9,  applied,  and  that  he  was  out  of 
time.     In  re  The  Madras  Irrigation  and  Canal 
Company ;  Wood  v.  The  Madras  Irrigation  and 
Canal  Company  (App.),  Law  Rep.  23  Ch.  D.  248. 
45. — Originating  summons:   dismissal  of] — 
An  originating  summons  taken  out  under  Order 
LV.  rule  3  is  a  civil  proceeding  commenced 
otherwise  than  by  writ  in  manner  prescribed  by 
a  rule  of  Court,  and  is  consequently  an  action 
within  the  definition  of  that  word  in  section  100 


of  the  Judicature  Act,  1873.  An  order  made 
upon  such  a  summons  is  not  an  order  "  in  any 
matter  not  being  an  action "  within  Order 
LVIII.  rule  15,  and  the  limit  of  twenty-one 
days  fixed  by  th«  rule  for  appeal  does  not  apply. 
In  re  Fawsitt;  Oalland  v.  Burton  (App.),  54 
Law  J.  Rep.  Ohanc.  1131 ;  Law  Rep.  80  Ch.  D. 
231. 

46. — Refusal:  application  at  trial  for  leave 
to  amend  pleadings]— When  at  the  trial  of  an 
action  an  application  for  leave  to  amend  the 
pleadings  is  refused,  the  refusal  forms  part  of 
the  judgment,  and  it  is  unnecessary  to  appeal 
separately  from  it ;  but  on  an  appeal  from  the 
judgment  the  Court  of  Appeal  has  power,  if  it 
thinks  fit,  to  give  leave  to  amend.  It  is  contrary 
to  the  practice  to  insert  in  the  judgment  as 
drawn  up  any  mention  of  the  refusal  of  leave  to 
amend.  Laird  v.  Briggs  (App.),  Law  Rep.  16 
Ch.  D.  663. 

47. — Refusal:  claim  of  creditor] — The  dis- 
allowance of  the  claim  of  a  creditor  brought  in 
in  answer  to  advertisements  for  creditors  issued 
under  an  administration  judgment,  is  a  refusal 
within  the  meaning  of  Order  LVHI.  rule  15, 
from  which  an  appeal  can  be  brought,  and  it 
is  not  necessary  that  any  order  should  be  drawn 
up.  In  re  Claggett ;  Fordham  v.  Claggett 
(App.),  51  Law  J.  Rep.  Chanc.  461 ;  Law  Rep. 
20  Ch.  D.  134. 

48. — Refusal:  order  dismissing  application] 
— Whenever  an  order  dismissing  an  application 
contains  a  declaration  as  such,  or  an  expression 
of  opinion  of  the  Judge,  it  is  not  a  simple  refusal 
of  the  application  within  the  15th  rule  of  Order 
LVIII.,  and  the  appeal  need  not  be  brought 
within  the  twenty-one  days  limited  by  that  rule. 
In  re  Clay  and  Tetley  (App.),  60  Law  J.  Rep. 
Chanc.  164  ;  Law  Rep.  16  Ch.  D.  3. 

49. — Refusal :  with  special  directions  as  to 
costs] — Where  an  application  is  refused  and 
special  directions  are  added  as  to  the  payment 
of  the  costs  of  the  application,  this  is  to  be 
treated  as  a  simple  refusal  of  the  application,  so 
as  to  make  the  time  for  appealing  run  from  the 
date  of  the  refusal  and  not  from  the  drawing  up 
of  the  order.  In  re  Smith ;  Hooper  v.  Smith 
(App.),  53  Law  J.  Rep.  Chanc.  1149  ;  Law  Rep. 
26  Ch.  D.  614. 
Appeal  from  refusal  of  Judge  of  Divorce  Court 

to  grant  a  new  trial.    See  Divorce— Appeal. 
Revivor  for   purpose   of   appeal.      See   infra, 
Parties,  10. 

Withdrawal. 
60. — Withdrawal  of  appeal  with  consent  of 
respondent :  withdrawal  of  withdrawal] — An 
appellant  gave  notice  of  his  intention  to  with- 
draw his  appeal,  and  asked  the  respondent's 
consent  to  such  withdrawal,  which  was  given. 
Two  days  afterwards  he  gave  notice  of  his  in- 
tention to  proceed  with  the  appeal : — Held,  that 
the  withdrawal  could  not  be  rescinded,  and  that 
the  appeal  could  not  be  heard.  Watson  v.  Cave 
(App.),  50  Law  J.  Rep.  Chanc.  561 ;  Law  Rep. 
17  Ch.  D.  28. 
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Appearanoe. 

1. — Counter-claim:  person  named  as  defen- 
dant but  not  served] — A  person,  not  a  party  to 
the  action,  named  as  a  defendant  to  a  counter- 
claim, bat  not  served  with  a  copy,  has  no  right 
to  appear  gratis.  He  cannot  appear  till  after 
servioe  pursuant  to  Order  XXII.  rule  6.  Fraser 
v.  Cooper*  Hall  &  Co.,  52  Law  J.  Rep.  Chano. 
684  ;  Law  Rep.  23  Ch.  D.  685. 

2. — Default :  judgment :  affidavit  of  service] 
— An  order  was  made  on  motion  in  default  of 
appearance  subject  to  the  production  of  an  affi- 
davit of  service.  The  affidavit  of  servioe  was 
sworn  and  filed  some  days  after  the  order  was 
made.  On  production  of  the  office  copy  of  such 
affidavit  the  Registrar  drew  up  the  order, 
omitting  therein  the  date  of  the  affidavit.  The 
respondent  had  in  fact  had  due  notice  of  the 
motion  on  which  the  order  was  made: — Held 
(affirming  Bacon,  Y.C.,  52  Law  J.  Rep.  Chano. 
852),"  that,  even  assuming  that  the  drawing  up 
of  the  order  upon  such  an  affidavit  was  irregular, 
yet,  having  regard  to  the  fact  that  the  former 
practice  of  the  Court  of  Chancery,  as  laid  down 
in  Lord  Milltown  v.  Stuart  (8  Sim.  34),  had  for 
some  time  not  been  strictly  adhered  to,  the 
irregularity  was  not  such  as  by  itself  to  justify 
the  discharge  of  the  order.  Seear  v.  Webb 
(App.),  53  Law  J.  Rep.  Chanc.  464 ;  Law  Rep. 
25  Ch.  D.  84. 

3. — Default:  partnership:  statement  of  de- 
fence—One of  two  members  of  a  defendant 
partnership  made  default  in  appearance.  The 
other  put  in  a  statement  of  defence  in  the  name 
of  the  firm.  A  motion  to  take  it  off  the  file  was 
refused.  Taylor  v.  Collier,  51  Law  J.  Rep.  Chano. 
853. 

4. — Illusory  appearance :  address  for  service : 
setting  aside  appearance] — A  defendant  ap- 
peared in  person  to  a  writ,  and  gave  an  address 
for  service  in  the  memorandum  of  appearance. 
On  enquiry,  it  was  found  that  though  the  de- 
fendant had  once  carried  on  business  at  the 
address  given,  he  had  ceased  to  do  so,  and  had 
left  no  instructions  as  to  the  forwarding  to  him 
of  letters  or  documents.  A  letter  forwarded  by 
the  plaintiff  to  his  private  address  was  returned 
through  the  Dead  Letter  Office.  The  plaintiff 
subsequently  received  a  letter  from  the  defendant 
from  abroad.  Order  made,  ex  parte,  declaring 
the  address  for  service  illusory  or  fictitious  under 
Order  XII.  rule  12.  E.  v.  C,  54  Law  J.  Rep. 
Chanc.  308. 

"  Fresh  step  "  :  irregularity  in  writ.    See  infra, 
Writ  of  Summons,  2. 

Judgment  in  default  of  appearance.    See  infra, 
Judgment,  2,  3. 

Assises. 

TRules,  26th  June,  1884.    See  53  Law  J.  Rep. 

Q.B.  ad  init.] 

Attachment. 

[See  that  title.} 


Award. 

See  Arbitration,  2-6. 

Bankruptcy. 
Party  to  action,  of.    See  infra,  Parties,  8,  9. 
Practice  in.    See  Bankruptcy. 

Central  Office  Roles. 

[Office  rules  settled  by  the  practice  masters, 
1880, 1881, 1882.  See  51  Law  J.  Rep.  Q.B.  ad 
init.] 

Chambers. 

[Orders  as  to  olerks  in  Supreme  Court,  51  Law 
J.  Rep.  Q.B.  ad  init.] 

Jurisdiction:  general  administration:  sum- 
mons in  chambers :  orders  by  chief  clerk] — The 
proviso  in  Order  LV.  rule  15,  that  no  judgment 
or  order  for  general  administration  shall  be 
made  under  rule  4  of  that  order  by  the  chief 
clerk,  extends  to  orders  for  general  administra- 
tion of  trusts  constituted  by  deed.  Davidson  v. 
Young,  54  Law  J.  Rep.  Chanc.  747. 

Account  in.    See  supra,  Aocount,  1,  2. 

Appeal  from  Judge  in.    See  supra,  Appeal,  1-3. 

Application  by  summons  in :  power  to  make  rules 
as  to.     See  Lands  Clauses  Act,  31. 

Costs  of  employment  of  oounsel  at  chambers. 
See  Costs— Taxation,  12. 

Disputed  debt :  question  of  law :  duty  of  Court 
to  decide.    See  Limitations,  Statute  of,  23. 

Enforcement  of  order  made  at  chambers.  See 
Arrest,  12. 

Maintenance :  summons :  jurisdiction.  See  In- 
fant, 19. 

Originating  summons :  dismissal :  time  for  ap- 
pealing.   See  supra,  Appeal,  45. 

Payment  out  of  Court:  Lands  Clauses  Act: 
petition  or  summons.  See  Lands  Clauses 
Act,  39. 

Petition  in  lieu  of  summons  :  discretion  of  Court. 
See  infra,  Petition,  2. 

Reference  to,  to  determine  whether  there  ought 
to  be  a  judgment  for  general  administration. 
See  Administration,  31. 

Summons :  substituted  service  of.  See  infra, 
Service,  17. 

Vesting  order  in.    See  Trustee  Act,  7,  8. 

Charging  Order. 

1. — Funds  held  upon  trust  for  debtor  and 
others]— A  charging  order  can  be  made  under 
1  A  2  Vict.  o.  110,  upon  stocks,  <&o.,  standing  in 
the  name  of  trustees  for  the  debtor  and  other 
persons,  the  words  "  in  trust  for  him  "  including 
the  case  of  divided  funds.  The  South-Western 
Loan  and  Discount  Company  v.  Robertson,  51 
Law  J.  Rep.  Q.B.  79 ;  Law  Rep.  8  Q.B.  D.  17. 

A  testator  bequeathed  her  personal  property, 
including  certain  Bank  of  England  stock,  to 
trustees,  in  trust  as  to  one  moiety  thereof  for  her 
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niece,  and  as  to  the  remaining  moiety  upon 
trust  to  pay  the  annual  income  thereof  to  her 
nephew,  the  judgment  debtor,  so  long  as  he 
should  continue  entitled  to  receive  the  same, 
for  his  personal  use  and  benefit,  or  until  he 
should  charge  or  aliene  the  same,  or  attempt  to 
oharge  or  aliene  the  same,  with  a  gift  over, 
upon  the  determination  of  the  preceding  trust, 
in  favour  of  the  judgment  debtor's  wife  for 
life,  and  afterwards  of  his  children  who  should 
attain  the  age  of  twenty-one  years.  There  was 
an  ultimate  remainder  in  favour  of  the  judgment 
debtor  absolutely  in  the  event  of  there  being  no 
children  who  attained  a  vested  interest  under 
the  testator's  will : — Held,  that  an  order  could 
properly  be  made  under  the  provisions  of  1  &  2 
Vict.  c.  110  and  3  A  4  Vict.  o.  82,  charging  the 
judgment  debtor's  interest  in  dividends  which 
had  accrued  due,  and  also  his  contingent  in- 
terest, which  was  quite  independent  of  the  for- 
feiture clause.    Ibid. 

2. — Mode  of  enforcing] — An  order  charging  a 
judgment  debt  on  shares  in  a  company,  ob- 
tained under  1  <fe  2  Vict.  c.  110,  cannot  be  en- 
forced by  a  summary  order  in  the  action  for  the 
sale  of  the  shares.  Leggott  v.  Western,  53  Law 
J.  Rep.  Q.B.  316 ;  Law  Rep.  12  Q.B.  D.  287. 

8. — Power  to  discharge  order  absolute :  1  & 
2  Vict  c.  110,  ss,  14  and  15]— An  application, 
under  1  &  2  Vict.  c.  110,  s.  15,  that  a  charging 
order,  made  under  sections  14  and  15,  should  be 
discharged  cannot  be  entertained  after  the  order 
has  been  made  absolute.  Jeffryes  v.  Reynolds, 
52  Law  J.  Rep.  Q.B.  55. 

By  1  &  2  Vict.  c.  110,  s.  14,  a  charging  order 
can  be  made,  upon  the  application  of  a  judg- 
ment creditor,  on  shares  belonging  to  and  stand- 
ing in  the  name  of  or  held  in  trust  for  a  judg- 
ment debtor.  By  section  15  the  order  is  to  be 
an  order  nisi  in  the  first  instance  ;  and  "  unless 
the  judgment  debtor  shall,  within  a  time  to  be 
mentioned  in  such  order,  shew  to  a  Judge  of  one 
of  the  said  Superior  Courts  sufficient  cause  to 
the  contrary,  the  said  order  shall,  after  proof 
of  notice  thereof  to  the  judgment  debtor,  his 
attorney  or  agent,  be  made  absolute.  Provided 
that  any  such  Judge  shall,  upon  the  application 
of  the  judgment  debtor,  or  any  person  interested, 
have  full  power  to  discharge  or  vary  such  order, 
and  to  award  such  costs  upon  such  application 
as  he  may  think  fit."  A  charging  order  having 
been  made  upon  shares  standing  in  the  name 
of  a  judgment  debtor,  the  father  of  the  debtor 
applied,  after  the  order  had  been  made  absolute, 
that  it  might  be  discharged,  on  the  ground  that 
the  shares  were  in  fact  his:-  Held,  that  there 
was  no  power  to  entertain  the  application, "  such 
order  "  meaning  the  order  nisi  and  not  the  order 
absolute.    Ibid. 

Solicitor :  substituted  service  of  summons  to  pay 
out  money  in  Court  to.    See  infra,  Service,  17. 

Chief  Clerk's  Certificate. 

Application  to  vary]— Order  LV.  rule  71  pro- 
vides that  the  Judge  may  direct  a  certificate  to 


be  varied,  after  the  same  has  become  binding  on 
the  parties,  upon  an  application  "  by  motion  or 
summons": — Held,  that  the  application  must 
be  by  summons.  In  re  Dove;  Bousfield  v. 
Dove,  53  Law  J.  Rep.  Chanc.  1099 ;  Law  Rep. 
27  Ch.  D.  687. 

Commission  to  examine  Witnesses. 
See  infra,  Evidence,  12-18. 

Conduct  of  Prooeedings. 

See  Administration,  1, 2. 

Consent, 

1. — Withdrawal  of  consent;  absence  of  mis- 
take or  error]  —Where  counsel,  with  the  authority 
of  his  client,  has  consented  to  an  order,  that 
consent  oannot  be  withdrawn,  even  before  the 
order  is  drawn  up,  unless  it  can  be  shewn  that 
it  was  given  under  mistake  or  error.  Harvey  v. 
TJie  Croydon  Union  Rural  Sanitary  Authority 
(App.),  53  Law  J.  Rep.  Chanc.  707 ;  Law  Rep. 
26  Ch.  D.  249. 

Decision  of  Pearson,  J.  (53  Law  J.  Rep. 
Chanc.  305),  reversed.    Ibid. 

2.— Withdrawal  of  consent;  mistake  or  sur- 
prise]—An  action  was  brought  for  an  injunction 
to  restrain  the  defendant  from  selling  certain 
buttons  alleged  to  be  an  infringement  of  the 
plaintiffs'  registered  trade  mark.  The  defen- 
dant, believing  that  he  had  no  defence  to  the 
action,  consented  to  an  order  for  a  perpetual 
injunction  with  costs.  Before  the  order  was 
drawn  up  he  received  a  letter  from  the  manu- 
facturer of  the  buttons,  which  were  made  in 
Germany,  wherefrom  it  appeared  that  the  but- 
tons had  been  sold  in  this  country  long  before 
the  registration  of  the  plaintiffs'  trade  mark. 
On  motion  by  the  defendant  that  he  might  be 
relieved  from  the  consent  so  given, — Held,  that 
a  party  who  has  deliberately  consented  to  a  per- 
petual injunction  oannot  be  permitted  to  with- 
draw his  consent  merely  because  he  has  sub- 
sequently discovered  that  he  might  have  a  good 
defence  to  the  action  ;  that  the  case  was  not  one 
of  mistake ;  and  that  the  motion  must  be  re- 
fused. Elsas  v.  WilliamSy  54  Law  J.  Rep. 
Chanc.  336. 

Plaintiff :  adding,  as  party.    See  infra,  Parties, 
3,4. 

Power  of  Court  to  exolude  evidence  taken  by 
consent.    See  infra,  Evidence,  3. 

Reference  of  action.    See  infra,  Reference,  1. 

Consolidation  of  Actions. 

Conduct,  to  whom  given.    See  Admiralty — Con- 
solidation, 1. 

Contempt  of  Court 
See  Contempt  or  Coubt, 


PRACTICE,  Costs— Evidence. 


421 


Costs. 

See  Costs. 

Discretion  of  Court  as  to.    See  supra,  Appeal, 
4-18. 

Counter-claim. 
See  infra,  Pleading,  12-16. 

County  Court. 
See  County,  Court. 

Cross-examination. 
See  infra,  Evidence,  19-21. 

Death  of  Party. 
See  infra,  Parties,  11-13. 

De  bene  esse. 
See  infra,  Evidence,  22-24. 

Decree. 

See  infra,  Judgment. 

Default. 

Appeal  from  judgment  by  default.    See  supra, 
Appeal,  28. 

Appearance,  of.    See  supra,  Appearance,  2,  3 ; 
infra,  Judgment,  4,  5. 

Pleading,  in.    See  infra,  Judgment,  6;  Plead- 
ing, 4,  6. 

Demurrer. 
See  infra,  Pleading,  17-21. 

Discontinuance. 

1.— Counter-claim,  how  affected  by] — The  dis- 
continuance by  a  plaintiff  of  an  action  brought 
by  him  against  a  defendant  does  not  put  an  end 
to  a  counter-claim  pleaded  by  that  defendant, 
for  although  a  counter-claim  is  not  a  otobs 
action,  yet  it  is  to  be  treated  as  though  it  were 
in  fact  a  statement  of  claim  in  a  cross  action. 
BiPGowan  v.  Middleton  (App.),  52  Law  J.  Rep. 
Q.B.  355  ;  Law  Rep.  11  Q.B.  D.  464. 

Vavasseur  v.  Krupp  (Law  Rep.  15  Ch.  D.  474) 
overruled.    Ibid. 

2. — Payment  into  court  with  denial  of  lia- 
bility :  taxation  of  costs]  —In  an  action  for 
breach  of  contract,  in  which  the  plaintiffs 
alleged  several  distinct  breaches,  the  defendants, 
while  denying  all  liability,  paid  into  Court  in 
the  alternative  a  sum  by  way  of  satisfaction  of 
one  alleged  breach.  The  plaintiffs  took  out  the 
sum  so  paid  in,  and  gave  notice  that  they 
accepted  the  same  in  full  satisfaction  of  the 
causes  of  action  in  the  statement  of  claim  men- 
tioned : — Held*  that  what  the  plaintiffs  had  done 
was  equivalent  to  a  discontinuance,  that  they 
were  entitled  to  tax  their  costs  under  Order 
XXII.  rule  7,  and  that  it  was  not  necessary  for 
them  also  to  give  notice  of  discontinuance  under 


Order  XXVI.  rule  1.  Mclllwraith  v.  R.  and  H. 
Green  (App.),  54  Law  J.  Rep.  Q.B.  41 ;  Law  Rep. 
13  Q.B.  D.  897. 

Amendment  when  amounting  to  discontinuance. 
See  supra,  Amendment,  2. 

Costs,  taxation  of.    See  Costs — Taxation,  21, 34. 

Discovery. 

See  infra,  Interrogatories,  Production  of  Docu- 
ments. 

Dismissal  of  Aotion. 

See  infra,  Trial. 

Third  party.    See  infra,  Parties,  28. 

Want  of  prosecution :  costs   in    discretion  of 
Court.    See  Costs— Discretion,  1. 

Distriet  Registry. 

An  account  ought  not  to  be  taken  in  a  dis- 
trict registry  unless  the  judgment  so  directs, 
whether  the  judgment  be  made  by  a  District 
Registrar  or  a  Judge  of  the  High  Court.  In  re 
Bowen;  Bennett  v.  Bowent  51  Law  J.  Rep. 
Chanc.  825 ;  Law  Rep.  20  Ch.  D.  538. 

The  practice  in  chambers  ought  to  be  followed 
as  to  the  form  of  certificates  by  the  District 
Registrars.    Ibid. 

Taxation  of  costs  in.    See  Costs — Taxation,  15. 

Distringas. 
Notice  in  lieu  of.    See  infra,  Restraining  Order. 

Documents. 

See  Evidence,  10,   11;    infra,    Production   of 

Documents. 

Ecclesiastieal  Cases. 
Practice  in.    See  Church  and  Clebot,  8-18. 

Embarrassing  Pleading. 

See  infra,  Pleading,  7,  8. 

Enquiry. 

Coste]-— The  costs  of  an  enquiry  were  reserved 
in  order  to  keep  the  control  over  undue  expense 
with  the  Judge.  Slack  v.  The  Midland  Railway 
Company,  50  Law  J.  Rep.  Chanc.  196. 

Entry. 

Judgment,  of.    See  infra,  Judgment,  7. 

Evidence. 

[Amendment  of  the  law  relating  to  taking  evi- 
dence by  commission  in  India  and  the  colonies, 
and  elsewhere  in  her  Majesty's  dominions. 
48  A  49  Vict.  c.  74.] 

[Commissioners  for  oaths.  Order  of  Court, 
6th  of  February,  1882.  See  51  Law  J.  Rep. 
Q.B.  ad  init.J 
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Admission. 

1. — Admissions  between  co-defendants  cannot 
be  used  as  evidence  against  the  plaintiff,  and  the 
cost  of  those  admissions  cannot  be  included  in 
an  order  for  the  taxation  of  the  general  costs  of 
the  action.  Dodds  v.  Tuke,  53  Law  J.  Rep. 
Chanc.  598 ;  Law  Rep.  25  Ch.  D.  617. 

And  see  infra,  Motion  for  Judgment,  1-4 ; 
Pleading,  6. 

Affidavit. 
Consent.] 

2. — Discharge  of  consent]— Where  the  parties 
to  an  action  agree  under  Order  XXXVIII.  to 
take  the  evidence  in  the  action  by  affidavit,  and 
either  party  subsequently  finds  himself  unable 
to  procure  affidavit  evidence,  either  by  reason  of 
the  refusal  of  witnesses  to  make  affidavits  or 
other  good  cause,  the  Court,  on  his  application 
for  leave  to  be  relieved  from  the  agreement,  will, 
on  good  cause  shewn,  direct  the  reluctant 
witnesses,  who  must  be  named,  to  be  examined 
viva  voce,  or,  at  the  option  of  the  other  party, 
discharge  the  agreement  and  order  all  the  evi- 
dence to  be  taken  viva  voce  at  the  trial.  Warner 
v.  Mosses  (App.),  50  Law  J.  Rep.  Chanc.  28 ;  Law 
Rep.  16  Ch.  D.  100. 

8. — Power  of  court  to  exclude  affidavits] — 
The  Court,  if  it  be  of  opinion  that  such  a  course 
is  necessary  for  the  purposes  of  justice,  has 
authority  to  exolude  affidavit  evidence  altogether, 
and  to  direct  that  the  same  shall  not  be  used, 
but  that  the  witnesses  shall  be  examined  orally 
at  the  trial.  Lovell  v.  Wallis,  53  Law  J.  Rep. 
Chanc.  494. 

Swearing.] 

4. — Foreign  parts,  in :  notary  public] — The 
practice  in  Chancery  of  permitting  an  affidavit 
sworn  in  foreign  parts  before  a  notary  public  to 
be  filed  where  there  is  no  consul  or  vice-consul 
of  her  Majesty  accessible,  is  still  in  force,  and 
remains  unaltered  by  Rules  of  the  Supreme 
Court,  1883,  Order  XXXVIII.  rule  6.  Cooke  v. 
Wilby,  53  Law  J.  Rep.  Chanc.  592 ;  Law  Rep. 
25  Ch.  D.  769. 

5. — Irregularity  :  illiterate  witness :  taking 
affidavits  off  file]— Affidavits  made  by  an  illiterate 
person  were  sworn  with  the  usual  form  of  jurat 
not  containing  the  certificate  required  by  the 
Rules  of  Court,  1883,  Order  XXXVIU.  rule  13. 
The  managing  clerk  of  the  deponent's  solicitor 
deposed  that  he  had  prepared  the  affidavits 
from  the  deponent's  personal  instructions,  that 
he  carefully  read  them  over  to  him  before  they 
were  sworn,  and  that  the  deponent  appeared 
perfectly  to  understand  them.  It  was  not,  how- 
ever, deposed  that  the  affidavits  were  read  over 
in  the  presence  of  the  commissioner: — Held, 
that  there  was  no  sufficient  evidence  to  satisfy 
the  Court  that  the  affidavits  were  read  over  to 
and  appeared  to  be  perfectly  understood  by 
the  deponent  within  the  meaning  of  Order 
XXXVIII.  rule  13,  and  that  the  affidavits  must 
be  taken  off  the  file.  In  re  Longstaffe  ;  Blen- 
karn  v.  Longstaffe,  54  Law  J.  Rep.  Chanc.  516. 


Affidavit  sworn  abroad :  British  consul  forbidden 
to  administer  oaths  to  foreign  subjects: 
affidavit  sworn  before  Judge  of  foreign  Court 
See  Probate — Practice,  9. 

Affidavit  sworn  abroad :  certificate  of  qualifica- 
tion of  person  administering  oath.  See  Bank- 
ruptcy— Evidence,  1. 

Taking  off  file.] 

6. — Affidavits  in  reply]—  Affidavits  filed  by  a 
plaintiff  in  reply  will  not  upon  interlocutory 
motion  be  ordered  to  be  taken  off  the  file  upon 
an  allegation  by  the  defendant  that  they  are  not 
confined  to  matters  strictly  in  reply ;  though  at 
the  hearing,  if  it  should  turn  out  to  be  so,  the 
Court  will  not  regard  them,  or  may  give  leave  to 
the  defendant  to  answer  them.  Qilbert  v.  The 
Comedy  Opera  Company,  Law  Rep.  16  Ch.  D.  594. 

7.— Prolixity  :  taking  affidavit  off  file :  juris- 
diction]— Although  there  is  no  provision  in  the 
Rules  for  taking  a  document  off  the  file  for 
prolixity,  yet  it  is  the  duty  of  the  Court  to  see 
that  its  files  are  not  made  the  instruments  of 
oppression,  and  the  Court  has  full  power  to 
order  oppressive  documents  to  be  taken  off  the 
file,  even  though  such  a  course  may  result  in 
their  being  destroyed.  Hill  v.  Hart-Davis 
(App.),  53  Law  J.  Rep.  Chanc.  1012 ;  Law  Rep. 
26  Ch.  D.  470. 

Withdrawal.] 

8. — An  affidavit,  when  once  filed  for  the  pur- 
pose of  being  used  on  any  proceeding,  and  when 
notice  of  the  intention  to  use  it  has  been  given 
to  the  opposite  side,  cannot  be  withdrawn  so  as 
to  avoid  cross-examination  upon  it.  In  re  The 
Quartz  Hill  Consolidated  Gold  Mining  Com- 
pany ;  ex  parte  Young  (App.),  51  Law  J.  Rep. 
Chanc.  940 ;  Law  Rep.  21  Ch.  D.  642. 

And  this  rule  applies  not  only  to  a  "  party," 
strictly  so  called,  but  to  any  person  who  has 
upon  any  proceeding  before  the  Court  made  an 
affidavit  to  be  used.    Ibid. 

Affidavit  of  service :  production  of.  See  supra, 
Appearance,  1. 

Exhibits:  taxation  of  costs  of.  See  Costs — 
Taxation,  17. 

Motion  for  judgment :  power  to  order  evidence 
by  affidavit.  See  infra,  Motion  for  Judg- 
ment, 4. 

Appeal,  evidence  on. 
See  supra,  Appeal,  23-25. 

Examination  of  witness. 

9.— After  decree :  right  to  subpoena  witness: 
leave  of  the  court]— Any  party  may  without 
leave  of  the  Court  issue  a  subpoena  for  the  ex- 
amination of  a  witness  at  any  stage  of  an  action ; 
but  the  Court  will  exercise  a  control  over  this 
privilege  to  prevent  its  being  oppressively  used. 
In  an  action  for  the  redemption  of  a  mortgage 
the  usual  judgment  was  obtained,  and  the  de- 
fendant, the  mortgagee,  proceeded  to  vouch  his 
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accounts  in  chambers.  The  plaintiff  subpoenaed 
a  solicitor  who  had  acted  for  both  parties  in  the 
mortgage  transactions,  in  order  to  examine  him 
with  respect  to  the  moneys  received  by  him  on 
account  of  both  parties:— Held,  that  the  plain- 
tiff was  entitled  to  issue  the  subpoena  and  to 
examine  the  witness.  Raymond  v.  Tapson 
(App.),  Law  Rep.  22  Ch.  D.  430. 

10. — Attendance :  subpoena] — An  order  may 
now  be  made  on  summons  in  the  Chancery 
Division  under  3  <fc  4  Will.  4.  c.  42,  s.  40,  requiring 
the  attendance  of  a  witness  before  an  arbitrator 
appointed  in  an  action  in  that  division,  and  the 
order  will  be  directed  to  be  served  as  an  ordinary 
subpoena.  Clarbrough  v.  Toothill,  50  Law  J. 
Rep.  Chanc.  743 ;  Law  Rep.  17  Ch.  D.  787. 

11. — Attendance :  subpoena  out  of  jurisdic- 
tion:   reference]— Where  an   action    and  "all 
matters  indifference"  between  the  parties  are 
by  consent  referred  to  a  referee,  the  Court  has 
no  jurisdiction  under  17  &  18  Vict.  c.  34  to 
compel  a  person  resident  out  of  the  jurisdiction 
to  attend  as  a  witness  before  the  referee.    The 
hearing  of  the  reference  is  not  a  trial  of  an 
action  depending  in  a  superior  Court  within  the 
meaning  of  the  statute.    Hall  v.  Brand  (App.), 
53  Law  J.  Rep.  Q.B.  19 ;  Law  Rep.  12  Q.B.  D.  39. 
12. — Commission  :  deposition  :  irregularity : 
foreigner] — A  commission  was  issued  abroad  for 
the  purpose  of  taking  the  evidence  of  a  witness 
touching  certain  matters  relating  to  an  action 
brought  by  the  plaintiffs  against  the  defendant. 
The  witness  objected  to  be  sworn  and  was  allowed 
by  the  commissioner  to  affirm.    His  evidence 
was  then  taken.    The  deposition  was  regular 
upon  the  face  of  it,  and  was  returned  by  the 
commissioner  in  the  following  terms :  "  Affirmed 
before  me,  the  witness  objecting  to  an  oath." 
The  plaintiffs  were  represented  at   the    com- 
mission, but  took  no  objection  at  the  time  to  the 
evidence  being  given  upon  affirmation;  subse- 
quently, however,  they  applied  at  chambers  to 
have  the  deposition  taken  off  the  file  on  affidavits 
shewing  that  the  witness  was  not  a  person  who 
was  entitled  to  affirm : — Held,  that  the  objection 
should  have  been  taken  at  the  time,  and  ought  not 
now  to  be  entertained,  there  being  nothing  on  the 
face  of  the  deposition  itself  to  shew  that  it  was 
not  properly  taken.    Richards,  Tweedy  &  Co,  v. 
Hough,  51  Law  J.  Rep.  Q.B.  361. 

13. — Commission :  examination  before  special 
examiner  abroad  of  plaintiff  in  the  action :  other 
witnesses,  not  named,  on  plaintiff's  behalf:  rules 
of  court,  1875,  order  XXXVII.  rule  4 :  rules  of 
court,  1883,  order  XXXVII.  rule  5]— The  Court 
has  jurisdiction  to  order  the  examination  before 
special  examiners  abroad  of  parties  to  the  action, 
as  well  as  of  mere  witnesses.  Nadin  v.  Bassett 
(App.),  53  Law  J.  Rep.  Chanc.  253 ;  Law  Rep. 
25  Ch.  D.  21. 

In  an  action  which  in  form  was  an  action  for 
the  redemption  of  certain  mortgaged  property, 
but  in  substance  an  ejectment  action  against  the 
defendant,  Kay,  J.,  had  ordered  the  appointment 
of  a  special  examiner  in  New  Zealand  to  take 
the  examination  and  cross-examination  in  that 


country  of  the  plaintiff  and  certain  named  wit- 
nesses and  others  (not  named)  on  behalf  of  the 
plaintiff,  without  prejudice  to  the  right  of  the 
defendant  to  cross-examine  the  plaintiff  at  the 
trial  in  the  presence  of  witnesses  in  England  who 
could  speak  to  his  identity.  The  question  was 
one  of  the  personal  identity  of  the  plaintiff  with 
one  James  Nadin,  who  had  left  England  twenty- 
four  years  ago,  and  had  had  no  communication 
with  his  relatives  in  England,  and  was  supposed 
to  be  dead.  The  defendant  had  purchased  the 
property  from  the  person  who,  if  the  plaintiff 
were  not  James  Nadin,  would  have  been  entitled 
to  the  property  as  heir-at-law  of  the  devisee. 
On  appeal,  the  Court  of  Appeal  held  that  it  was 
not  necessary  that  the  names  of  the  plaintiff's 
witnesses  should  be  given  in  the  order,  and  that 
the  Court  had  jurisdiction  to  order  the  exami- 
nation of  the  plaintiff  to  be  taken  abroad,  but 
varied  the  order  by  requiring  the  plaintiff  to  give 
ten  days*  notice  to  the  defendant's  advisers  in 
New  Zealand  of  the  names  of  the  witnesses 
whom  he  intended  to  examine,  and  also  by 
directing  that  the  depositions  of  the  plaintiff 
were  not  to  be  read  at  the  trial  without  the  con- 
sent of  the  defendant,  it  not  being  shewn  that  it 
was  practically  impossible  for  the  plaintiff  to 
attend  at  the  trial.    Ibid. 

14. — Commission  :  foreign  tribunal] — A  com- 
mission to  a  French  Court  to  examine  an  in- 
terested witness  was  refused.  In  re  Boyse; 
Crofton  v.  Crofton,  51  Law  J.  Rep.  Chanc.  660 ; 
Law  Rep.  20  Ch.  D.  760 ;  and  Berdan  v.  Green- 
wood, Law  Rep.  20  Ch.  D.  764n. 

15. — Commission :  plaintiff  resident  abroad : 
taking  plaintiff's  own  evidence  by  commission] — 
In  the  absence  of  special  circumstances  making 
it  desirable  that  a  plaintiff  should  be  required  to 
face  the  Court  or  jury  in  person,  there  is  no 
reason  why  his  evidence,  if  he  is  resident  abroad, 
should  not  be  taken  by  commission.  Armour  v. 
Walker  (App.),  53  Law  J.  Rep.  Chanc.  418  ;  Law 
Rep.  25  Ch.  D.  673. 

Evidence  as  to  foreign  law  may  also  be  taken 
by  commission.    Ibid. 

16. — Commission:  witness  resident  abroad] — 
An  action  was  brought  to  set  aside  an  arrange- 
ment made  for  the  amalgamation  of  two  com- 
panies, as  having  been  made  in  fraud  of  the 
plaintiff's  interest,  who  was  a  holder  of  founders* 
shares  in  the  earlier  company.  The  plaintiff 
desired  to  examine  on  commission  in  America 
a  person  who  had  been  manager  of  both  com- 
panies, and  who  had  taken  an  active  part  in  the 
transactions  complained  of  as  fraudulent.  This 
person  was  not  a  defendant,  and  was  now  friendly 
to  the  plaintiff.  The  only  evidenoe  that  he  could 
not  attend  the  trial  was  evidenoe  by  affidavits 
made  by  the  plaintiff's  solicitor : — Held  (affirming 
the  decision  of  Bacon,  V.C.),  that  the  commission 
ought  not  to  be  granted.  Lawson  v.  The  Vacuum 
Brake  Company  (App.),  54  Law  J.  Rep.  Chanc. 
16. 

17. — Commission :  witness  resident  abroad : 
relevancy] — A  commission  will  not  be  granted 
to  examine  a  witness  abroad,  unless  the  Court  is 
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satisfied  that  his  evidence  will  be  relevant  and 
material  to  the  question  which  has  to  be  decided. 
Langen  v.  Tate  (App.),  53  Law  J.  Rep.  Chanc. 
361 ;  Law  Rep.  24  Ch.  D.  522. 

The  plaintiff  granted  to  the  defendants  an 
exclusive  right  to  use  a  patent  in  England.  The 
invention  was  also  patented  in  America,  and  the 
plaintiff  had  previously  granted  a  licence  to  M. 
to  use  it  in  America.  The  plaintiff  brought  an 
action  to  have  the  licence  to  the  defendants 
rectified,  on  the  ground  that  it  had  been  made 
exclusive  by  mistake,  and  that  the  real  contract 
was  that  all  parties  should  have  the  right  to  sell 
in  England  goods  manufactured  under  the  patent 
in  America.  The  plaintiff  alleged  that  the  de- 
fendants had  been  introduced  to  him  by  M.,  and 
that  during  the  negotiations  for  the  licence  inter- 
views had  taken  place  between  the  defendants 
and  M.,  and  that  M.  could  prove  that  the  defen- 
dants had  acted  on  the  understanding  that  goods 
made  abroad  under  the  patent  might  be  sold  in 
England.  The  plaintiff  applied  for  a  commission 
to  examine  M.  in  America :— Held,  by  Chitty,  J., 
on  the  authority  of  Berdan  v.  Greenwood  (Law 
Rep.  20  Ch.  D.  764n),  that  the  commission  ought 
not  to  issue.    Ibid. 

Held,  by  the  Court  of  Appeal,  that  if  it  ap- 
peared that  the  evidence  to  be  given  by  M. 
would  be  material  and  relevant  to  the  question 
at  issue,  the  commission  ought  to  be  granted ; 
but  that  it  did  not  so  appear  on  the  evidence 
before  the  Court.  The  Court,  however,  by  way 
of  indulgence  only,  gave  the  plaintiff  an  oppor- 
tunity of  adducing  fresh  evidence  to  shew  that 
the  evidence  of  M.  would  be  material.    Ibid. 

Berdan  v.  Greenwood  distinguished.    Ibid. 

IS.— Commission :  witness  resident  abroad: 
single  commissioner:  oath] — The  Court  varied 
the  form  given  in  the  Rules  of  Court,  April,  1880, 
for  the  appointment  of  commissioners  to  take 
evidence  aoroad,  so  as  to  authorise  a  single  com- 
missioner to  administer  the  oath  to  himself. 
Wilson  v.  De  Coulon,  53  Law  J.  Rep.  Chanc. 
248 ;  Law  Rep.  22  Ch.  D.  841. 

19.— Cross-examination:  affidavit]  -  Remarks 
as  to  the  right  to  cross-examine  on  affidavits 
made  in  support  of  a  summons  to  administer  an 
estate.  In  re  Wilson ;  Alexander  v.  Colder, 
54  Law  J.  Rep.  Chanc.  487 ;  Law  Rep.  28  Ch.  D. 
457. 

20. — Cross-examination  before  trial :  expenses 
of  production  of  deponent]— The  effect  of  Order 
XXXVIII.  rule  28  of  the  Rules  of  the  Supreme 
Court,  1883,  which  provides  that  the  party  pro- 
ducing a  deponent  for  cross-examination  shall 
not  be  entitled  to  demand  the  expenses  thereof 
in  the  first  instance  from  the  party  requiring 
such  production,  taken  in  conjunction  with 
Order  XXXVII.  rule  22,  which  provides  that 
the  practice  with  reference  to  the  examination, 
cross-examination,  and  re-examination  of  wit- 
nesses at  a  trial  shall  extend  and  be  applicable 
to  evidence  taken  in  any  cause  or  matter  at  any 
stage,  is  that  the  expenses  of  production  of  a  wit- 
ness for  cross-examination  upon  affidavit  before 
a  trial  must  be  borne  in  the  first  instance  by  the 


party  producing  such  witness.    Mansel  v.  Clan- 
ricarde,  54  Law  J.  Rep.  Chanc.  982. 

21. — Cross-examination  on  affidavit:  abuse 
of  process  of  court] — The  Court  will  prevent  the 
process  of  the  Court  from  being  abused  for  the 
purpose  of  oppression.  In  re  Mundell ;  Fenton 
v.  Cumberlcge,  52  Law  J.  Rep.  Chanc.  756. 

The  plaintiff  in  an  administration  action 
having  without  any  necessity  made  an  affidavit 
for  the  purpose  of  an  application  in  chambers 
for  accounts,  the  defendants  proposed  to  cross- 
examine  her  on  her  affidavit,  and  on  her  refusing 
to  appear,  applied  for  an  order  on  her  to  attend : 
— Held,  that  the  affidavit  having  been  immaterial 
to  the  relief  sought,  and  no  reason  having  been 
suggested  for  supposing  that  the  cross-examina- 
tion could  be  productive  of  any  result,  the  appli- 
cation was  an  abuse  of  the  process  of  the  Court 
for  the  purpose  of  oppression,  and  must  be  re- 
fused.   Ibid. 

22. — De  bene  esse] — Whenever  it  is  shewn 
that  a  necessary  witness  is  either  going  abroad, 
or  is  from  illness,  age,  or  other  infirmity  likely 
to  be  unable  to  attend  the  trial,  an  order  can  be 
obtained  under  Order  XXXVII.  rule  4  for  his 
examination  before  an  officer  of  the  Court. 
A  like  order  can  be  obtained  whenever  it  shall 
appear  to  the  Court  necessary  for  the  purposes 
of  justice.  Warner  v.  Mosses,  50  Law  J.  Rep. 
Chanc.  28  ;  Law  Rep.  16  Ch.  D.  100. 

23. — In  1815  some  customary  tenants  of 
a  manor  filed  their  bill  on  behalf  of  themselves 
and  all  other  the  customary  tenants  to  establish 
their  right  to  work  minerals  under  their  tene- 
ments without  the  consent  of  the  lord.  A  com- 
mission was  taken  out  in  the  same  year  to 
examine  certain  old  persons  de  bene  esse,  and 
they  were  examined.  After  this  the  suit  abated, 
was  revived,  and  answers  were  put  in  in  1819, 
after  which  nothing  further  was  done.  In  1871 
a  bill  of  the  same  nature  was  filed  by  customary 
tenants,  who  did  not  derive  title  under  any  of 
the  persons  named  as  plaintiffs  in  the  suit  of 
1815 :— Held,  by  Hall,  V.C.,  and  by  the  Court 
of  Appeal,  that  the  evidence  taken  de  bene  esse 
in  the  former  suit  was  admissible  on  behalf  of 
the  plaintiffs  in  the  later  suit,  the  issue  in  the 
two  suits  being  the  same,  and  there  being  privity 
of  estate  between  the  parties  to  the  two  suits 
respectively.  Llanover  v.  Homfray ;  Phillips 
v.  Llanover  (App.),  Law  Rep.  19  Ch.  D.  224. 

24. — The  Court  has  jurisdiction  on  a  proper 
case  to  make  an  order  ex  parte  for  an  exami- 
nation de  bene  esse  of  witnesses,  and  the  fact  that 
a  witness  is  above  seventy  years  of  age  is  gene- 
rally a  prima  facie  ground  for  making  such  an 
order.  But  such  an  order  is  taken  by  the  appli- 
cant at  his  peril,  and  subject  to  the  liability  of 
being  discharged  by  the  Court  upon  an  appli- 
cation by  a  party  dissatisfied  with  it.  Bidder  v. 
Bridges  (App.),  53  Law  J.  Rep.  Chanc.  479  ;  Law 
Rep.  26  Ch.  D.  1. 

And  where  it  is  sought  to  apply  an  ordinary 
rule  of  practice  to  an  extraordinary  case — for 
example,  where,  on  an  ex  parte  application,  an 
order  has  been  made  to  examine  thirty  witnesses, 
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the  mere  fact  that  they  are  all  above  seventy 
years  of  age  is  not  sufficient  of  itself  to  prevent 
the  Court  from  subsequently  discharging  or 
varying  such  an  order.     Ibid.  - 

Such  a  general  practice  would  seem  to  apply 
to  the  case  of  particular  witnesses  to  particular 
facts,  whose  evidence  was  material  for  the  pur- 
poses of  the  action,  and  the  loss  of  which  would 
be  fatal  to  the  ends  of  justice.     Ibid. 

An  order  was  made  upon  an  ex  parte  appli- 
cation to  examine  de  bene  esse  thirty  witnesses, 
merely  on  the  ground  that  they  were  above 
seventy  years  of  age: — The  Court  of  Appeal 
(affirming  Kay,  J.)  refused  to  allow  ten  of  the 
thirty,  who  were  between  seventy  and  seventy- 
five,  to  be  so  examined,  but  gave  leave  to  examine 
the  remaining  twenty  witnesses,  who  were  over 
seventy-five,  on  the  applicant's  counsel  under- 
taking to  produce  at  the  trial,  if  so  requested  by 
the  defendant,  such  of  the  witnesses  so  examined 
as  might  be  then  living.    Ibid. 

Although  the  Court  may  not  be  bound  itself 
to  raise  an  objection  to  an  affidavit  on  the 
ground  that  it  does  not  satisfy  the  requirements 
of  Order  XXXVIII.  rule  3,  yet  when  its  attention 
is  called  to  the  fact  by  some  person  having  the 
right  to  raise  it,  it  is  bound  to  enforce  the  pro- 
visions of  the  order.    Ibid. 

25. — Examiner ;  before:  adjournment  after 
depositions  signed:  power  to  recall  witness]  — 
After  a  witness  has  been  examined  before  an 
examiner  of  the  Court  and  his  depositions  have 
been  signed,  the  examiner  has  power  to  adjourn 
the  examination,  and  the  witness  may  be  -re- 
called and  is  bound  to  attend  upon  notice  given 
to  him  that  his  attendance  is  required.  In  re 
The  Metropolitan  (Brush)  Electric  Light  and 
Power  Company ;  ex  parte  Offer \  54  Law  J.  Rep. 
Chanc.  253. 

26. — Examiner,  before :  subpoena :  priorities 
of  witnesses:  examiner1  s  certificate]— A  witness 
required  to  attend  before  an  examiner  under 
Order  XXXVII.  rule  20  is  not  bound  to  attend 
unless  served  with  a  subpoena.  Stuart  v.  Tlie 
Balkis  Company,  53  Law  J.  Hep.  Chanc.  791. 

There  is  no  general  rule  as  to  the  order  of 
priority  in  which  witnesses  are  to  be  examined 
before  an  examiner;  but  the  examiner  may 
exercise  his  discretion  as  to  the  most  convenient 
order  in  which  the  examination  of  the  witnesses 
may  be  taken.    Ibid. 

Where  an  examiner's  certificate  has  not  been 
taken  up,  its  effect  will  not  be  allowed  to  be 
stated  in  Court.    Ibid. 

27. — Judgment  debtor] — A  judgment  creditor 
having  obtained  an  order  under  Order  XLV.  for 
the  examination  of  his  judgment  debtor  "as  to 
whether  any  and  what  debts  were  due  to  him," 
the  latter  attended  before  the  special  examiner, 
but  declined  to  answer  any  question  other  than 
whether  any  and  what  debts  were  due  to  him : — 
Held,  that  the  examination  was  intended  by  the 
order  to  be  a  cross-examination  of  the  most 
stringent  character,  and  that  the  debtor  was 
bound  to  answer  all  questions  pertinent  or  rele- 
vant to  the  subject-matter  of  the  examination. 

Digest,  1881-1885. 


The  Republic  of  Costa  Rica  v.  Strousberg  (App.), 
50  Law  J.  Rep.  Chanc.  7 ;  Law  Rep.  16  Ch.  D.  8. 
28. — Recalling  witness  :  stage  of  trial :  pro- 
duction of  documents:  report  of  scientific  ad- 
viser]— At  a  late  stage  of  a  trial  it  transpired  in 
cross-examination  that  the  defendant  had  re- 
ceived a  report  from  a  patent  agent  referring  to 
the  matters  in  dispute.  No  affidavit  of  docu- 
ments had  been  required.  The  report  was  not 
produced.  The  Judge  refused  to  allow  a  witness 
to  be  recalled  to  be  cross-examined  as  to  the 
contents  of  the  report.  Sugg  v.  Bray,  54  Law 
J.  Rep.  Chanc.  132. 

Commission  addressed  to  Court  which  has  ceased 
to  exist.    See  Divorce — Evidence. 

Depositions:  admissibility.    See  Company, 

Expenses  of  production  of  witness.  See  Costs — 
Taxation,  39-41. 

Notes  of  evidence :  "  full  notes  "  :  shorthand 
notes  held  sufficient.  See  Colonial  Law — 
Canada,  3. 

Perpetuation  of  testimony.    See  Lunatic,  18. 

Solicitor  called  under  subpoena  duces  tecum 
cannot  set  up  lien  on  document  for  costs. 
See  Solicitor,  25. 


Further  evidence. 

Leave  to  produce  fresh  evidence  refused. 
Limitations,  Statute  of,  2. 


See 


Examiners  of  the  Court. 

[Rules  as  to.    See  53  Law  J.  Rep.  Q.B.  ad  init.] 

Examination  of  witnesses  before.  See  supra, 
Evidence,  25,  26. 

Execution. 

Elegit:  seizure  under:  bankrupts.  See  Bank- 
ruptcy— Assets,  7 ;  Protected  Transaction,  3-5. 

Equitable  execution.     See  Receiver,  1-6. 

Failure  to  withdraw  sheriff  from  possession.  See 
Judgment  Creditor. 

Leave  to  sell  goods  by  private  contract  under 
Bankruptcy  Act,  1883,  s.  145:  application 
ex  parte.    See  Bankruptcy — Execution. 

Several  writs :  duty  pf  sheriff.    See  Sheriff,  5. 

Stay  of  execution  pending  appeal.  See  infra, 
Stay  of  Proceedings,  1-6. 

Fees. 

[Rules  as  to  Supreme  Court  Fees.    See  53  Law 
J.  Rep.  Q.B.  ad  init.    Stamps.    Ibid.] 

Counsel's.    See  Costs — Taxation,  12-14. 

Court  fees  :  rule  nisi.    See  Costs — Fees. 

Foreclosure  Actions,  Practice  in. 

See  Mortgage — Foreclosure. 

Referee :  application  to  vary  report.  See  infra, 
Reference,  14. 
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Fund  in  Court. 

[Supreme  Court  Funds  Rules,  1884.  See  53  Law 
J.  Rep.  Q.B.  ad  init.j 

Garnishee  Order. 

See  Attachment. 

Not  a  "  final  judgment "  within  Bankruptcy  Act, 
1883,  b.  4.  See  Bankruptcy — Act  of  Bank- 
ruptcy, 8. 

Priority  of  charging  order  for  costs  over  gar- 
nishee order.    See  Solicitor,  30. 

Guardian  ad  litem. 

1. — Interrogatories:  answer:  "party"  to 
action] — A  guardian  ad  litem  is  not  a  party  to 
the  action  within  the  meaning  of  Order  XXXI. 
rule  1,  and  therefore  cannot  be  compelled  to 
answer  interrogatories.  Ingram  v.  Little,  Law 
Rep.  11  Q.B.  D.  251. 

2. — Originating  summons:  lunatic  not  so 
found] — The  procedure  for  the  appointment  of 
a  guardian  ad  litem  of  a  lunatic  defendant  not 
so  found  by  inquisition,  provided  by  Order  XIII. 
rule  1,  is  applicable  to  proceedings  commenced 
by  an  originating  summons.  In  re  Pepper; 
Pepper  v.  Pepper,  53  Law  J.  Rep.  Chanc.  1054. 

Superseding:  reference  to  Registrar  of  Probate 
Division.    See  Probate— Practice,  11. 

Indemnity. 
See  infra,  Parties,  29-33. 

Indorsement. 

Order,  on.    See  infra,  Judgment,  10. 

Special.    See  infra,  Writ  of  Summons,  5-9. 

Writ  of  Summons,  on.  See  infra,  Writ  of  Sum- 
mons, 3. 

Inferior  Court. 

Rules  of  Supreme  Court  not  applicable.  See 
Mayor's  Court,  3. 

Information. 

See  supra,  Appeal,  21 ;  infra,  New  Trial,  6 ; 
Production  of  Documents,  8.  And  see  Lan- 
caster, Duchy  of,  4;  Libel,  1. 

Injunction. 
Practice  in  action  for.    See  Injunction,  1,  2. 

Insignificancy  of  Amount. 

An  action  in  the  High  Court,  claiming  relief 
which  before  the  Judicature  Act  could  have  been 
given  only  by  the  Court  of  Chancery,  cannot 
now  be  maintained  if  the  subject-matter  is 
below  10Z.  in  value.  The  old  rule  of  the  Court 
of  Chancery  in  this  respect  still  remains  in 
force.  Westbury -on-  Severn  Rural  Sanitary 
Authority  v.  Meredith  (App.),  Law  Rep.  30 
Ch.  D.  387. 


Inspection  of  Property. 

Trial  of  experiment:  interlocutory  order]— 
Order  made,  under  Order  L.  rule  3,  on  motion  be- 
fore the  hearing,  giving  the  plaintiff  liberty  to  in- 
spect a  certain  drain ;  and  for  that  purpose  to 
enter  upon  the  defendant's  land  and  to  dig  up 
the  soil,  for  the  purpose  of  experimenting,  in 
order  to  discover  the  course  of  the  drain.  Lamb 
v.  Beaumont,  53  Law  J.  Rep.  Chanc.  1111. 

Interpleader,  Practice  in. 
See  Intebpleadeb. 

Interrogatories. 

Deposit. 

1. — A  Judge  is  not  bound  to  make  an  order 
dispensing  with  the  deposit  required  by  Order 
XXXI.  rules  25  and  26,  where  discovery  is 
sought  by  interrogatories,  merely  because  the 
parties  have  consented  that  such  an  order  shall 
be  made.  Aste,  Son  &  Kercheval  v.  Stumore, 
Weston  &  Co.  (App.),  53  Law  J.  Rep.  Q.B.  82  ; 
Law  Rep.  13  Q.B.  D.  326. 

Right  to  interrogate. 

2. — Account]— In  an  action  to  restrain  the 
defendants  from  using  a  trade  name  and  from 
selling  their  goods  as  the  plaintiffs',  the  defen- 
dants, by  counter-claim,  claimed  the  same  re- 
lief, and  also  an  account  of  all  the  goods  sold  by 
the  plaintiffs  as  and  for  the  goods  of  the  defen- 
dants, and  of  the  profits  of  such  sales.  Both 
parties  claimed  to  derive  their  title  to  the  trade 
name  under  a  partnership  which  had  been  dis- 
solved in  the  year  1861,  since  which  time  both 
had  carried  on  the  same  business.  An  interro- 
gatory exhibited  by  the  defendants  required  the 
plaintiffs  to  set  forth  the  quantities  of  goods  sold 
by  them  since  1861,  distinguishing  the  quantities 
sold  in  each  year : — Held  (affirming  the  decision 
of  Bacon,  V.C.),  that  the  interrogatory  was 
rightly  disallowed,  for  that  it  was  not  put  for 
the  ordinary  purpose  of  discovery,  but  was 
directed  to  the  details  of  the  plaintiffs'  evidence. 
Saunders  v.  Jones  (47  Law  J.  Rep.  Chanc.  440 ; 
Law  Rep.  7  Ch.  D.  435)  discussed  and  explained. 
Benbotv  v.  Low  (App.),  50  Law  J.  Rep.  Chanc. 
85 ;  Law  Rep.  16  Ch.  D.  93. 

3.— Documents,  as  to]— Where  a  defendant  has 
made  an  affidavit  of  documents  relating  to  the 
matters  in  dispute  in  the  action  which  is  ad- 
mitted to  be  sufficient,  the  plaintiff  will  not  be 
allowed  to  deliver  to  the  defendant  a  general 
roving  interrogatory  as  to  the  documents  in  his 
possession  which  would  amount  to  a  cross-ex- 
amination on  his  affidavit  of  documents.  Hall 
v.  Truman,  Hanbury,  Buxton  A  Co.  (App.),  54 
Law  J.  Rep.  Chanc.  717 ;  Law  Rep.  29  Ch.  D. 
307. 

The  Court  would  possibly  allow  a  plaintiff, 
after  a  sufficient  affidavit  of  documents  had  been 
made  by  defendant,  to  deliver  an  interrogatory 
asking  whether  a  specific  document  was  in  the 
possession  of   the    defendant,  where  a  prima 
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facie  case  has  been  made  out  by  the  plaintiff  tor 
such  an  interrogatory.  Whether  such  an  in- 
terrogatory is  to  be  allowed  is  a  question  for  the 
discretion  of  the  Judge  in  each  particular  case. 
Ibid. 

Decision  of  Kay,  J.,  affirmed.    Ibid. 

4. — Extent  and  nature  of  right]— The  right 
to  discovery  has  not  been  affected  by  the  Judi- 
cature Acts.  By  those  Acts  every  one  has  a 
right  to  interrogate  his  opponent,  subject  to  cer- 
tain limitations  imposed  in  the  Orders,  with  a 
view  to  obtaining  an  admission  from  his  op- 
ponent of  everything  material  and  relevant  to 
the  issue  raised  by  the  pleadings.  The  Attorney- 
General  v.  Qaskell  (App.),  51  Law  J.  Rep. 
Chano.  870 ;  Law  Rep.  20  Ch.  D.  519. 

Discovery  is  not  confined  to  the  giving  to  the 
interrogating  party  information  as  to  that  of 
which  he  was  ignorant,  but  includes  the  obtain- 
ing an  admission  from  his  opponent  of  anything 
which  he  desires  to  prove  on  any  issue  between 
them,  which  will  relieve  either  entirely  or  pro 
tanto  the  burden  of  proof.    Ibid. 

The  fact  that  the  information  required  by  the 
interrogatories  may  be  obtained  on  examination 
and  cross-examination  at  the  trial  affords  no 
reason  for  declining  to  answer  the  interroga- 
tories.   Ibid. 

Eade  v.  Jacob  (47  Law  J.  Rep.  Exch.  74; 
Law  Rep.  3  Ex.  D.  335)  explained.    Ibid. 

5. — Libellous  letter] — In  order  to  prove  that 
the  defendant  was  the  writer  of  a  libellous  letter 
he  may  be  interrogated  as  to  whether  or  not  he 
was  the  writer  of  another  letter  addressed  to  a 
third  person,  as  leading  up  to  a  matter  in  issue 
in  the  cause,  and  therefore  relevant.  Jones  v. 
Richards,  Law  Rep.  16  Q.B.  D.  705. 

6. — Opponent's  case :  denial  of  title :  discre- 
tion of  court] — Where  a  defendant's  answering 
an  interrogatory  cannot  help  the  plaintiff  to  ob- 
tain a  decree,  but  will  only  be  of  use  to  him  if 
he  obtains  a  decree,  the  Court  has  a  discretion 
whether  to  oblige  the  defendant  to  answer  it 
before  trial,  and  will  not  do  so  where  compelling 
such  discovery  would  be  oppressive.  The  plain- 
tiff alleged  that  G.  had  deposited  money  with 
the  defendant  E.  in  trust  for  S.  and  A.  (both 
since  deceased)  successively  for  their  lives,  and 
then  for  the  plaintiff  and  another  person  abso- 
lutely ;  that  E.  had  employed  it  in  trade  and 
made  large  profits,  and  had  paid  the  interest  to 
S.  and  A.  for  their  lives,  but  now  refused  to  pay 
over  the  principal.  E.  by  his  defence  admitted 
the  deposit,  but  denied  the  trust,  and  stated  that 
he  had  only  held  the  money  for  G.  to  draw  upon, 
and  had  many  years  ago  paid  it  away  by  G.'s 
directions :  he  denied  payment  to  S.  and  A.  The 
plaintiff  delivered  among  other  interrogatories 
requiring  E.  to  set  out  (1)  The  dates  and  par- 
ticulars of  the  payments  made  by  him  out  of  the 
deposit  sum ;  (2)  an  account  of  the  profits  made 
by  the  employment  of  the  money  in  trade ;  (3) 
whether  E.  had  not  paid  to  S.  and  A.  quarterly 
sums  by  way  of  interest  on  the  money — if  not, 
then  he  was  asked  whether  he  had  not  during 
some  and  what  years  paid  to  S.  and  A.  certain 


and  what  moneys,  and  whether  or  not  quarterly 
or  at  some  and  what  dates,  and  under  what  agree- 
ment, or  for  what  reason  or  in  respeot  of  what 
matters,  and  was  required  to  set  out  an  account 
of  all  moneys  paid  by  him  since  1854  to  S.  and 
A.  or  either  of  them.  E.  filed  an  affidavit  verify- 
ing his  defenoe  and  denying  the  trust,  denying 
the  payment  of  any  interest  to  S.  or  A.  on  the 
deposited  sum,  denying  the  plaintiff's  title,  and 
declining  to  make  any  further  answer.  Fry,  J., 
ordered  E.  to  make  a  further  answer  as  to  (1) 
and  (3).  E.  appealed : — Held,  on  appeal,  that  E. 
was  not  bound  to  answer  interrogatory  (1),  as  an 
answer  to  it  could  not  furnish  evidence  to  estab- 
lish the  alleged  trust,  and  could  not  be  of  any 
use  to  the  plaintiff  except  by  discrediting  his 
evidenoe  if  he  made  erroneous  statements  as  to 
the  particulars  of  his  payments,  and  that  it 
would  be  oppressive  to  require  him  to  go  through 
his  books  for  a  number  of  years  for  that  pur- 
pose. Held  further,  that  E.  ought  not  to  be 
compelled  to  answer  as  to  the  profits,  for  that  it 
would  be  oppressive  to  call  upon  him  to  enter 
into  a  difficult  account  which  could  not  help  the 
plaintiff  to  obtain  a  decree,  and  would  be  useless 
if  a  decree  was  not  obtained.  Held,  that  the 
third  interrogatory  was  too  wide,  as  it  extended 
to  payments  not  connected  with  the  sums  to 
which  the  action  related,  and  that  the  plaintiff 
was  not  entitled  to  a  full  answer.  Held  further, 
by  Jessel,  M.R.,  and  Brett,  L.J.,  that  as  the* 
plaintiff  had  not  in  the  Court  below  asked  for  a 
qualified  order,  but  had  insisted  on  a  full  answer, 
the'  order  for  a  further  answer  ought  simply  to 
be  discharged.  Dissentiente  Cotton,  L.J.,  who 
was  of  opinion  that  an  order  ought  to  be  made 
for  a  further  answer  to  a  limited  extent.  Parker 
v.  Wells,  Law  Rep.  18  Ch.  D.  477. 

7. — Opponent's  case :  denial  of  title :  discovery 
of  plaintiff's  evidence] — The  plaintiffs,  who 
were  two  persons  suing  on  behalf  of  themselves 
and  all  others  the  proprietors  and  occupiers  of 
lands  or  tenements  in  the  parish  of  M.,  sought 
to  restrain  the  defendant,  who  was  the  lord  of 
the  adjacent  manor  of  W.,  from  inclosing  or 
building  on  certain  land  whioh  the  plaintiffs 
alleged  formed  part  of  M.  common,  over  whioh 
they  claimed  certain  commonable  rights.  One 
of  the  plaintiffs  was  the  owner  in  fee  of  a  man- 
sion-house and  grounds,  and  the  other  was  the 
owner  in  fee  of  a  beerhouse  and  certain  cottages, 
all  in  the  parish  of  M.  The  defence  was  that 
the  land  in  question  was  not  part  of  M.  com- 
mon, but  was  common  land  of  the  defendant's 
manor ;  that  if  the  rights  claimed  by  the  plain- 
tiffs had  ever  existed,  they  had  been  extinguished, 
and  that  some  of  suoh  rights  could  only  be 
claimed  in  respeot  of  ancient  tenements.  The 
defendant  further  alleged  that  the  beerhouse 
and  cottages  had  no  land  attached  to  them  or 
held  therewith,  that  the  land  in  question  formed 
part  of  the  manor  of  W.,  and  denied  that  the 
plaintiffs'  tenements  were  ancient  tenements. 
The  rest  of  the  defence  amounted  to  a  direct 
traverse  of  the  plaintiffs'  case.  The  defendant 
administered  interrogatories  to  the  plaintiffs,  in 
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effect  asking — 1.  Whether  the  tenements  held 
by  the  plaintiffs  were  ancient ;  2.  Whether  any 
lands  were  held  with  the  beerhouse  and  cottages  ; 
8.  Whether  the  tenements  in  question  were  held 
of  any,  and  what,  manor ;  4.  Whether  there  had 
been  any  user  by  the  plaintiffs  or  their  predeces- 
sors in  title  of  the  alleged  commonable  rights : — 
Held,  by  Kay,  J.,  that  the  plaintiffs  must  answer 
the  interrogatory  No.  2,  because  as  to  that  the 
defendant  had  pleaded  a  substantive  case  that 
the  beerhouse  and  cottages  had  not  any  land 
attached  thereto  or  held  therewith ;  but,  inas- 
much as  the  defence  was  otherwise  only  a  direct 
denial  of  the  plaintiffs'  case,  the  remainder  of 
the  interrogatories,  being  directed  to  the  dis- 
covery of  the  plaintiffs'  evidence,  need  not  be 
answered.  Bidder  v.  Bridges  (App.),  54  Law  J. 
Rep.  Chanc.  798 ;  Law  Rep.  29  Ch.  D.  29. 

On  appeal,  by  agreement  between  the  parties, 
the  Judges  of  the  Appeal  Court,  as  arbitrators, 
settled  the  interrogatories  in  the  form  in  which 
they  were  to  be  answered,  and  allowed  interroga- 
tories under  all  four  heads.    Ibid. 

8. — Penalty,  in  action  for] — The  Judicature 
Acts  and  Rules  have  only  altered  the  procedure 
and  not  the  rights  of  parties,  and  interrogatories 
will  not  be  allowed  in  cases  where,  as  when  a 
penalty  is  the  gist  of  the  action,  the  Court  of 
Chancery  before  those  Acts  would  not  have 
allowed  interrogatories  to  be  administered 
mHummings  v.  Williams,  52  Law  J.  Rep.  Q.B.  273. 
9. — Privileged  communication:  information 
or  belief  caused  by  privileged  communication] — 
A  party  cannot  be  required  to  answer  interroga- 
tories as  to  his  information  and  belief  with  re- 
gard to  faots,  where  such  information  and  belief 
are  derived  exclusively  from  privileged  com- 
munications. Lyell  v.  Kennedy  (H.L.),  58  Law 
J.  Rep.  Chanc.  449 ;  Law  Rep.  9  App.  Cas.  81. 

10. — Recovery  of  land :  legal  title  pleaded] — 
A  plaintiff,  in  an  action  for  the  recovery  of  land 
upon  a  legal  title,  analogous  to  an  ejectment 
action  before  the  Judicature  Act,  has  no  right  to 
interrogate  the  defendant  either  as  to  the  defen- 
dant's title  or  to  obtain  admissions  as  to  the 
title  upon  which  he  himself  relies.  Lyell  v. 
Kennedy  (App.),  51  Law  J.  Rep.  Chanc.  409 ; 
Law  Rep.  20  Ch.  D.  484. 

The  Judicature  Act  has  given  no  new  right  to 
interrogate,  but  only  regulates  the  procedure  as 
to  the  delivery  of  interrogatories.  But  qucere, 
whether  a  defendant  in  an  action  for  the  re- 
covery of  land  will  not  be  ordered  to  produce  any 
documents  he  may  have  in  his  possession  relat- 
ing to  the  plaintiff's  title.    Ibid. 

Horton  v.  Bott  (2  Hurl.  &  N.  249 ;  26  Law  J. 
Rep.  Exoh.  267)  approved.    Ibid, 

On  appeal  to  the  House  of  Lords, — Held  that 
the  plaintiff  in  an  action  of  ejectment  has  the 
same  right  as  the  plaintiff  in  any  other  action 
to  administer  interrogatories  to  the  defendant. 
Lyell  v.  Kennedy  (H.L.),  52  Law  J.  Rep.  Chanc. 
385 ;  Law  Rep.  8  App.  Cas.  217. 

11. — Stage  of  action :  creditor]—  A  plaintiff  in 
an  administration  action  is  entitled  to  discovery 
as  to  the  property  of  the  deceased  at  the  earliest 


stage  of  the  action.    In  re  Sutcliffe ;  AMson  v. 
Alison,  50  Law  J.  Rep.  Chanc.  574. 

Arbitration :  reference  to :  finality  of  order  for. 
See  Arbitration,  9. 

Criminating :  leave  to  administer :  right  to  de- 
cline to  answer.     See  Divorce — Nullity,  6. 

Divorce  Division :  jurisdiction  to  administer  in- 
terrogatories.    See  Divorce — Nullity,  6. 

Guardian  ad  litem  not  compellable  to  answer. 
See  supra,  Guardian  ad  litem,  1. 

Next  friend  not  compellable  to  answer.     See 
infra,  Next  Friend,  3. 

Patent  action,  in.    See  Patent,  3. 

Sufficiency  of  answer. 

12. — Claim  of  privilege :  attempt  to  falsify : 
duty  of  court :  right  to  refer  to  whole  answer] — 
Where,  in  an  answer  to  interrogatories,  the  party 
interrogated  sets  up  a  claim  of  privilege  which 
is  good  in  law,  and  the  interrogating  party 
attempts  to  falsify  the  claim,  the  Court  will  not 
go  behind  the  answer,  or  require  a  further 
answer  to  be  put  in,  unless  it  is  clearly  satisfied, 
either  from  the  nature  of  the  subject-matter  for 
which  protection  is  claimed,  or  from  statements 
in  the  answer  or  in  documents  so  referred  to  as 
to  form  part  of  the  answer,  that  the  claim  can- 
not possibly  be  substantiated :  for  a  case  of  rea- 
sonable suspicion,  although  sufficient  to  justify 
the  Court  in  requiring  a  further  affidavit  of  docu- 
ments, will  not  justify  it  in  requiring  a  further 
answer.  Lyell  v.  Kennedy  (App.),  53  Law  J. 
Rep.  Chanc.  937 ;  Law  Rep.  27  Ch.  D.  1. 

The  duty  of  the  Court,  under  Order  XXXI. 
rules  10  and  11,  is  to  consider  the  sufficiency  or 
insufficiency,  not  the  truth  or  falsity,  of  the 
answer ;  and  in  the  event  of  insufficiency  alone 
can  it  require  a  further  answer.    Ibid. 

A  party  interrogated  may  refer  to  his  whole 
answer,  and  is  not  restricted  to  the  passage 
purporting  to  deal  with  a  particular  interroga- 
tory, and  any  embarrassment  which  might  arise 
is  obviated  by  rule  24  of  Order  XXXI.  But  he 
may  not  introduce  into  the  admission  matter 
which  is  absolutely  unconnected  with  the  matter 
admitted.    Ibid. 

13.— Criminate,  questions  which  "might11 
tend  to] — In  an  action  for  libel  the  defendant 
denied  publication.  To  interrogatories  asking 
whether  he  did  not  publish  the  alleged  libel,  the 
defendant  answered :  "  I  decline  to  answer  all 
the  said  interrogatories,  upon  the  ground  that 
my  answer  to  them  might  tend  to  criminate 
me."  Upon  a  summons  for  a  further  and  better 
answer, — Held,  that  the  answer  was  sufficient, 
and  that  the  defendant  was  not  bound  to  say 
that  he  believed  that  his  answer  would  criminate 
him.  Lamb  v.  Munster,  52  Law  J.  Rep.  QJB. 
46  ;  Law  Rep.  10  Q.B.  D.  110. 

14. — Documents,  as  to]— Action  for  libel.  In- 
terrogatory administered  to  B.  the  defendant,  by 
A.  the  plaintiff,  as  to  the  contents  of  a  letter 
alleged  by  A.  to  have  been  written  by  B.  to  a 
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third  person.  B.  in  answer  swore  she  had  no 
recollection  of  the  exact  words  in  the  said  letter 
contained : — Held  (by  Grove,  J.,  on  appeal  from 
order  of  Lindley,  J.,  reversing  order  of  Master 
Pollock  for  further  and  better  answer),  that  £. 
could  not  be  called  on  to  answer  further  as  to 
the  contents  of  a  document  of  which  she  swore 
she  had  no  recollection.  Held  also  (by  Bowen, 
J.),  that  on  principle  B.  ought  not  to  be  called  on 
to  give  secondary  evidence  of  a  document  as  to 
which  it  is  not  proved  that  it  is  in  her  possession, 
or  in  that  of  any  one  whom  she  could  compel  to 
produce  it,  but  which  might  even  be  in  the  pos- 
session of  A.  himself.  Dalrymple  v.  Leslie,  51 
Law  J.  Bep.  Q.B.  61 ;  Law  Rep.  8  Q.B.  D.  5. 

Sernble  (per  Grove,  J.),  section  25  (sub-section 
11)  of  the  Judicature  Act,  1873,  refers  to  "  rules  " 
of  equity,  not  to  "  practice."    Ibid. 

16. — Further  answer :  viva  voce]  — Where  a 
person  interrogated  has  answered  insufficiently 
and  has  been  ordered  to  further  answer  by  viva 
voce  examination,  he  can  only  be  required  to 
give  viva  voce  such  an  answer  to  the  particular 
interrogatories  mentioned  in  the  order  as  would 
have  been  sufficient  if  it  had  been  given  by  his 
affidavit  in  answer  to  interrogatories.  The  costs 
of  any  examination  exceeding  these  limits  must 
be  paid  by  the  party  examining.  Litchfield  v. 
Jones,  54  Law  J.  Rep.  Chanc.  207. 

16. — Further  answer:  whole  answer  struck 
out]  — In  a  case  where  all  the  answers  to  inter- 
rogatories are  properly  objected  to,  the  rule  that 
a  summons  for  a  further  answer  ought  to  specify 
the  interrogatories  or  parts  of  interrogatories  to 
which  a  further  answer  is  required  does  not 
apply,  and  the  summons  may  be  in  general 
terms.  Furber  and  Price  v.  King,  50  Law  J. 
Rep.  Chanc.  496. 

17. — Information  and  belief] — In  an  action 
by  mill-owners  against  a  canal  company  to  re- 
strain them  from  wrongfully  diminishing  the 
quantity  of  water  flowing  down  a  river,  to  the 
injury  of  the  plaintiffs,  the  defendants  interro- 
gated the  plaintiffs  to  give  a  list  of  the  days 
during  a  certain  period  on  which 'they  alleged 
that  the  working  of  their  mills  was  interfered 
with  by  the  negligence  of  the  defendants.  The 
plaintiffs  answered  that  they  were  unable  to 
specify  the  particular  days: — Held,  that  this 
answer  was  sufficient,  and  that  the  plaintiffs 
were  not  bound  to  state  whether  they  had  made 
enquiries  of  their  servants  and  agents.  Ras- 
botham  v.  The  Shropshire  Union  Railway  and 
Canal  Company,  53  Law  J.  Rep.  Chanc.  327 ; 
Law  Rep.  24  Ch.  D.  110. 

18. — Information  and  belief :  matters  within 
knowledge  of  agent  or  servant]  -In  an  action  by 
the  owners  of  cargo  against  shipowners  for  loss 
of  the  cargo  by  the  negligent  navigation  of  the 
ship,  the  plaintiffs  delivered  interrogatories  con- 
taining questions  relating  to  the  navigation  of 
the  ship,  to  the  mode  in  which  the  watches 
were  kept,  to  the  soundings  taken,  and  to  the 
time  at  which  certain  headlands  were  sighted. 
The  defendants  answered  that  they  had  no 
knowledge  or  information  save  that  contained 


in  the  protest  of  which  the  plaintiffs  had  had 
inspection,  that  they  had  not  obtained  state- 
ments from  the  officers  or  crew  of  what  occurred 
on  board  the  ship,  that  they  were  not  mariners, 
and  had  no  knowledge  or  information  of  the 
management  of  a  ship  at  sea.  On  an  appli- 
cation by  the  plaintiffs  for  a  further  answer, 
— Held,  that  the  answer  was  insufficient  and 
that  a  further  answer  must  be  given,  for  that  it 
did  not  shew  that  the  defendants  had  attempted 
to  procure  information  from  their  agents  or  ser- 
vants and  that  it  was  impossible  for  them  to  do 
so.  Bolckow,  Vauglian  <&  Co,  v.  Fisher  (App.),  52 
Law  J.  Rep.  Q.B.  12 ;  Law  Rep.  10  QJB.  D.  161. 

19. — Information  and  belief :  solicitor  and 
client :  privileged  communication] — In  an  action 
to  enforce  speoifio  performance  of  an  agreement 
for  sale  alleged  to  be  contained  in  a  receipt,  the 
plaintiff  delivered  interrogatories  to  the  defen- 
dant, seeking  discovery  as  to  interviews  and 
correspondence  between  the  plaintiff's  solicitor 
and  the  defendant's  solicitor  in  relation  to  the 
agreement  and  to  the  terms  and  completion 
thereof :— Held,  that  it  was  not  sufficient  for  the 
defendants  to  say  that  they  had  no  personal 
knowledge  of  the  subject-matter  of  the  interro- 
gatory, but  that  they  ought  to  set  out  what  was 
their  information  and  belief ;  and  that  the  de- 
fendants could  have  obtained  information  re- 
lating to  the  matter  from  their  solicitors,  and 
that  such  information  would  not  be  privileged. 
Foakes  v.  Webb,  54  Law  J.  Rep.  Chanc.  262 ; 
Law  Rep.  28  Ch.  D.  287. 

Investment. 

Exchequer  bills :  cash  under  control  of  court  :■ 
private  act] — Money  paid  into  Court  under  a 
private  Act,  and  invested  in  Exchequer  Bills,  is 
"  cash  under  the  control  of  the  Court,"  within 
the  meaning  of  the  Act  23  &  24  Vict.  c.  38,  and 
the  General  Order  of  the  1st  of  February,  1861 ; 
and  may  be  invested  in  any  of  the  securities 
sanctioned  by  the  Court,  although  such  private 
Act  directs  the  investment  to  be  in  Exchequer 
Bills.  Jackson  v.  Tyas,  52  Law  J.  Rep.  Chanc. 
830. 


"Cash  under  control  of   Court. 
Clauses  Act,  32. 


See  Lands 


Irregularity. 

Power  of  Court  to  dispense  with.    See  Arbitra- 
tion, 5. 

Waiver  of.    See  infra,  Judgment,  9. 

Issue. 

Pending  action :  summons  to  determine  ques- 
tions—The plaintiff  in  a  pending  action  is  not 
entitled  to  apply  by  summons  for  the  determina- 
tion of  the  questions  at  issue  in  the  action, 
except  on  points  on  which  such  applications  are 
expressly  permitted  by  the  rules.  Borthwick  v. 
Hansford,  54  Jaw  J.  Rep.  Chanc.  569 ;  Law  Rep. 
28  Ch.  D.  70. 
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Joinder  of  Causes  of  Action. 

1. — Recovery  of  land :  counter-claim  :  mort- 
gage]— A  counter-claim  for  the  recovery  of  land 
cannot  be  joined  with  another  cause  of  action 
without  leave  of  the  Court  or  a  Judge.  Compton 
v.  Preston,  51  Law  J.  Rep.  Chano.  680;  Law 
Rep.  21  Ch.  D.  138. 

A  counter-claim  by  a  mortgagee  for  a  declara- 
tion that  he  was  entitled  to  possession  against 
the  person  in  possession,  who  was  alleged  to 
have  no  title,— Held,  to  be  a  claim  for  the  re- 
covery of  land  within  the  meaning  of  Order 
XVH.  rule  2.    Ibid. 

2. — Recovery  of  land :  foreclosure  action] — 
A.  mortgaged  property  to  the  plaintiff,  aad 
afterwards  became  a  liquidating  debtor.  The 
trustee  under  the  liquidation  sold  the  equity  of 
redemption  to  B.,  the  brother  of  A.  The  plain- 
tiff, having  brought  an  action  for  foreclosure 
against  B.,  found  A.  in  possession  of  the  pro- 
perty. A.,  on  demand  made,  refused  to  give  up 
possession,  and  as  the  security  was  insufficient 
the  plaintiff  applied  to  the  Court  for  leave  to 
join  an  action  against  A.  for  the  recovery  of  the 
land  with  the  action  for  foreclosure  against  B. : 
— Held,  that  the  leave  ought  not  to  be  granted. 
Sutcliffc  v.  Wood,  53  Law  J.  Rep.  Chanc.  970. 

3.  —  Recovery  of  land:  possession  claimed 
under  agreement  for  tenancy]  —In  an  action  for 
the  recovery  of  land,  the  defendant  claimed  to 
be  entitled  to  possession  under  an  alleged  agree- 
ment:—Held,  that  the  plaintiff  ought  to  be 
allowed  to  amend  by  adding  an  alternative 
claim  for  payment  of  a  sum  of  money  pursuant 
to  a  term  in  the  alleged  agreement.  Rusbrooke 
v.  Farley,  54  Law  J.  Rep.  Chanc.  1079. 

Leave  to  join  causes  of  action  with  an  action 
for  the  recovery  of  land  under  Order  XVIII. 
rule  2  can  be  given  after  the  issue  of  the  writ. 
Ibid. 

Joinder  of  Parties. 
See  infra,  Parties,  16-20. 

Judgment  Decree  or  Order. 

1. — Adding  to  judgment:  partnership  action: 
return  of  premium:  supplemental  relief] — On 
the  hearing  of  a  partnership  action  judgment 
was  pronounced  declaring  the  dissolution  of  the 
partnership,  and  directing  the  usual  accounts  to 
be  taken,  but  no  direction  as  to  return  of  the 
premium  paid  by  the  plaintiff  was  given  or 
asked  for  by  him.  The  plaintiff  subsequently 
applied  to  the  Court  that  an  enquiry  should  be 
made  or  direction  given  as  to  return  of  premium. 
It  did  not  appear  that  any  further  facts  had 
come  to  the  knowledge  of  the  plaintiff  other 
than  those  which  were  known  to  him  and  put  in 
evidence  on  the  hearing  of  the  action :— Held, 
that  the  relief  sought  was  supplemental  relief 
in  the  nature  of  equitable  damages,  and  that,  in 
the  absence  of  evidence  that  new  facts  had 
come  to  the  knowledge  of  the  plaintiff,  the 
Court,  in  the  exercise  of  its  discretion,  ought 


not  to  entertain  the  application.  Edmunds  v. 
Robinson,  54  Law  J.  Rep.  Chano.  586 ;  Law  Rep. 
29  Ch.  D.  170. 

2.— Alteration  of  order:  foreclosure  order] — 
In  a  foreclosure  action  the  plaintiffs  applied  by 
summons  under  Order  XV.  rule  1  for  an  account, 
and  the  usual  order  for  an  account  and  fore- 
closure was  made  in  chambers.    The  defendants 
objected  to  the  direction  for  foreclosure,  and  the 
plaintiffs  assenting,  the  order  was  drawn  up  for 
an  account  only,  and  was  passed  and  entered  in 
that  form.    When  the  parties  came  before  the 
chief  clerk  to  proceed  with  the  account  he  ob- 
jected to  the  order  as  not  being  the  one  which 
had  been  pronounced,  and  refused  to  proceed 
with  the  account.    Subsequently  the  Registrar, 
at  the  instance  of  the  ohief  clerk,  without  any 
motion  or  summons,  altered  the  order  by  adding 
the  usual  directions  for  foreclosure.    The  defen- 
dants moved  to  strike  out  the  additions.  Kay,  J., 
declined  to  do  so,  as  he  considered  that  the 
parties  were  not  at  liberty  to  have  an  order 
drawn  up  different  from  the  order  pronounced 
without  applying  to  the  Court  for  the  purpose  *, 
but,  being   of  opinion  that  the  addition  had 
been  irregularly  made,   he  stayed  proceedings 
under  the  existing  order,  giving  the  plaintiffs 
liberty  to  apply  for  a  fresh  order  for  accounts 
and  foreclosure.    The  defendants  appealed : — 
Held,  that  assuming  the  order  as  passed  and 
entered  to  contain  an  error  arising  from  an 
accidental  slip  or  omission,  an  alteration  made 
in  it  without  any  motion  or  summons  for  the 
purpose  was  irregular,  and  must  be  discharged, 
and  that  the  plaintiffs  must  pay  the  costs,  as 
they  ought  to  have  applied  to  the  Judge  when 
the  chief    clerk  refused  to  proceed  with   the 
accounts.    Whether  a  foreclosure  order  can  be 
made  under  Order  XV.  rule  1,  as  in  Smith  v. 
Davies  (54  Law  J.  Rep.  Chanc.  278 ;  Law  Rep. 
28  Ch.  D.  650),    quaere.     Whether  there  was 
jurisdiction  to  stay  proceedings  under  the  order 
against  the  wish  of  the  defendants,  quaere.  Blake 
v.  Harvey  (App.),  Law  Rep.  29  Ch.  D.  827. 

8. — Correcting  error  in  order :  order  passed 
and  entered :  order  not  conformable  to  what  the 
court  intended]—  An  order  of  the  Court  of  Ap- 
peal was  drawn  up,  passed,  and  entered,  in  such 
a  form  that  it  might  be  contended  that  it  de- 
cided questions  which  had  not  been  before  the 
Court,  and  which  it  had  not  intended  to  decide : 
— Held,  that  the  Court  had  jurisdiction  to  alter 
the  record  of  its  order  so  as  to  make  it  con- 
formable to  the  order  which  the  Court  had  pro- 
nounced, and  the  record  was  altered  accordingly ; 
but  as  the  applicant  had  not  adopted  the  usual 
and  proper  course  of  applying  to  vary  the 
minutes,  he  was  ordered  to  pay  the  costs  of  the 
application.  In  re  Swire;  Mellor  v.  Swire 
(App.),  Law  Rep.  30  Ch.  D.  239. 

4. — Default:  application  by  stranger  to  set 
aside  judgment  signed  against  defendant  by 
default:  notice  of  application] — A  stranger  to 
an  action,  who  is  injuriously  affected  by  a  judg- 
ment signed  by  default  against  the  defendant  to 
the  action,  may  obtain  the  defendant's  leave  to 
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use  his  name,  and  can  then  apply  in  that  name 
to  set  the  judgment  aside ;  or  he  may  take  out 
a  summons  in  his  own  name  asking  to  have  the 
judgment  set  aside,  and  serve  the  summons  on 
both  the  plaintiff  and  the  defendant ;  but  he 
cannot  apply  to  set  the  judgment  so  signed 
aside  without  making  both  the  plaintiff  and  the 
defendant  parties  to  the  application.  Jacques 
v.  Harrison  (App.),  53  Law  J.  Rep.  Q.B.  137 ; 
Law  Rep.  12  QJB.  D.  136. 

Judgment  was  signed  by  default  against  a  de- 
fendant in  an  action  for  recovery  of  land.  The 
equitable  mortgagee  of  the  defendant,  being  the 
person  really  interested  in  the  land,  applied  by 
a  summons,  which  was  not  served  on  the  defen- 
dant, to  set  this  judgment  aside:— Held,  that 
the  judgment  ought  to  be  set  aside  on  terms, 
and  that  the  equitable  mortgagee  ought  to  be 
allowed  to  defend  in  the  name  of  the  defendant ; 
but  that  this  could  not  be  done  without  notice  to 
the  defendant.    Ibid. 

5. — Default :  lapse  of  one  year  since  the  last 
proceeding:  notice  of  intention  to  proceed] — 
Where  in  an  action  there  has  been  no  proceed- 
ing for  one  year  from  last  proceeding  had,  a 
plaintiff  who  desires  to  sign  judgment  must  give 
to  the  defendant  a  month's  notice  of  his  inten- 
tion to  proceed,  even  though  the  defendant  did 
not  enter  an  appearance  to  a  specially  indorsed 
writ  issued  and  served  by  the  plaintiff.  Webster  v. 
Myer  (App.),  54  Law  J.  Rep.  Q.B.  101 ;  Law 
Rep.  14  Q.B.  D.  231. 

6. — Default  of  pleading]  —  On  motion  for 
judgment  for  want  of  defence,  if  a  defence  has 
been  put  in,  though  irregularly,  the  Court  will 
not  disregard  it,  but  will  see  whether  it  sets  up 
grounds  of  defenoe  which  if  proved  will  be 
material,  and  if  so,  will  deal  with  the  case  in 
such  a  manner  that  justice  can  be  done.  Gib- 
bings  v.  Strong  (App.),  Law  Rep.  26  Ch.  D.  66. 

7. — Entry  of  judgment  on  findings  of  re- 
feree :  counter-claim  and  set-off  exceeding  amount 
of  claim :  balance  on  claim  and  counter-claim] — 
The  plaintiff  claimed  the  balance  of  money  due 
under  a  contract  with  the  defendants  for  as- 
phalting certain  roads.  The  defendants  alleged 
that  the  work  had  been  so  badly  done  by  the 
plaintiff  that  they  had  been  compelled  to  do  it 
again  at  an  expense  to  them  greater  than  the 
amount  claimed ;  and  they  pleaded  by  way  of 
set-off  and  counter-claim  the  expense  they,  by  his 
default,  had  been  so  compelled  to  incur.  Upon 
the  trial  of  the  issues  by  an  official  referee,  they 
were  found  as  follows  :  For  the  plaintiff  on  his 
claim  for  322.  18s.  6d.,  and  for  the  defendants  on 
their  counter-claim  for  342. 10s.  6<Z.  On  motion 
for  judgment, — Held,  that  judgment  ought  to 
be  entered  for  the  defendants  for  the  balance 
12.  125.,  with  costs.  Loioe  v.  Holme,  52  Law  J. 
Rep.  Q.B.  270  ;  Law  Rep.  10  Q.B.  D.  286. 

The  defendants  had,  in  proving  their  counter- 
claim, which  arose  out  of  the  subject-matter  of 
the  plaintiff's  claim,  established  a  defenoe  to 
such  claim.  The  plaintiff  was  therefore  not  en- 
titled to  any  judgment,  having  been  wholly 
unsuccessful.    Ibid. 


Order  LV.  also  applied  to  suoh  a  case,  and 
enabled  the  Court  to  give  the  really  successful 
party  his  costs.    Ibid. 

8. — Foreign  judgment,  action  on :  debt  arising 
out  of  contract :  leave  to  sign  judgment] — An 
action  upon  a  foreign  judgment  is  an  action  of 
debt  arising  out  of  a  contract  within  the  mean- 
ing of  Order  III.  rule  6,  in  whioh  leave  may  be 
given  to  the  plaintiff  under  Order  XIV.  to  sign 
final  judgment  for  the  amount  claimed.  Grant 
v.  Easton  (App.),  53  Law  J.  Rep.  Q.B.  68  ;  Law 
Rep.  13  Q.B.  D.  302. 

Hodsoll  v.  Baxter  (28  Law  J.  Rep.  Q.B.  61) 
followed.    Ibid. 

9. — Indorsement  on  order :  motion  for  attach- 
ment]— Under  the  practice  established  by  the 
Judicature  Acts  it  is  not  necessary  that  the  copy 
of  an  order  which  is  served  should  have  the  in- 
dorsement required  by  Consolidated  Order  XXIII. 
rule  10,  stating  the  consequences  of  failing  to 
obey  the  order.  Thomas  v.  Palm  (App.),  Law 
Rep.  21  Ch.  D.  360. 

10. — Indorsement :  order  to  file  affidavit  of 
documents :  service  on  solicitor  :  indorsement  of 
penalty  for  disobedience :  writ  of  attachment  : 
summons  for  extension  of  term :  waiver :  rules  of 
court,  1883,  order  XXXI.  rules  21,  22,  and 
order  XLL  rule  5]  —Order  XLI.  rule  5,  which 
requires  the  indorsement  on  an  order  warning 
the  person  required  to  obey  of  the  penalty  for  dis- 
obedience, is  not  confined  to  oases  in  which  per- 
sonal service  is  required,  but  extends  to  cases 
where  service  may  be  effected  on  the  solicitor. 
Hampden  v.  WalUs  (App.),  54  Law  J.  Rep. 
Chanc.  83. 

Decision  of  Chitty,  J.,  reversed.    Ibid. 

An  order  to  file  an  affidavit  of  documents  was 
served  on  the  solicitor  of  a  defendant,  but  the 
order  was  not  indorsed  as  required  by  Order 
XLI.  rule  5.  The  defendant  took  out  a  sum- 
mons for  further  time :  —Held  (by  Baggallay, 
L. J.,  and  Cotton,  L. J. ;  Lindley,  L.J.,  dissenting), 
that  taking  out  this  summons  did  not  amount  to 
a  waiver  by  the  defendant  of  the  right  to  object 
to  the  service  on  the  ground  that  copy  of  the 
order  was  not  indorsed  as  required  by  the  rules. 
Ibid. 

11. — Liberty  to  apply]—  Liberty  to  apply  is 
impliedly  contained  in  orders  not  of  a  final 
nature,  and  in  those  orders  only.  Penrice  v. 
Williams,  52  Law  J.  Rep.  Chanc.  593;  Law 
Rep.  23  Ch.  D.  353. 

12. — Married  woman, against:  form  of  judg- 
ment]— Judgment  cannot  be  signed  against  a 
married  woman  personally  for  the  price  of  goods 
supplied  to  her  during  coverture.  An  order  for 
leave  so  to  sign  judgment  under  Order  XIV.  rule 
1  is  therefore  wrong  in  form.  The  order  should 
be  for  an  enquiry  as  to  the  existence  of  separate 
estate  chargeable  with  the  debt  sued  for,  and  a 
declaration  that  such  separate  estate  (if  any)  is 
chargeable  therewith.  Durrani  v.  Ricketts  and 
Wife,  51  Law  J.  Rep.  QJB.  425 ;  Law  Rep. 
8  Q.B.  D-  177. 

13. — An  order  giving  leave  to  enter  final  judg- 
ment against  a  married  woman  in  respect  of  her 
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separate  estate  by  virtue  of  the  Married  Women1  s 
Property  Act,  1882  (45  &  46  Vict.  c.  75),  ss. 
1,  19,  should  state  that  execution  is  to  be 
limited  to  such  separate  estate  as  the  defendant 
is  not  restrained  from  anticipating,  unless  such 
restraint  exists  under  any  settlement  or  agree- 
ment for  settlement  of  her  own  property  made 
or  entered  into  by  herself.  Bursill  v.  Tanner, 
Law  Rep.  13  Q.B.  D.  691. 

14.—  Minutes:  order  of  appeal  court:  notice 
of  motion  to  vary] — The  practice  as  to  varying 
the  minutes  of  an  order  of  a  Court  of  first  in- 
stance applies  equally  to  an  order  of  the  Court 
of  Appeal,  and  therefore  any  party  dissatisfied 
with  the  minutes  of  an  order  of  the  Court  of 
Appeal,  as  settled  by  the  Registrar,  if  he  wishes 
to  bring  the  matter  before  the  Court  must  give 
a  notice  of  motion  to  vary  the  minutes.  The 
General  Share  and  Trust  Company  (Lim.)  v. 
The  Wetley  Brick  and  Potteries  Company  (Lim.) 
(App.),  51  Law  J.  Rep.  Chanc.  464 ;  Law  Rep. 
20  Ch.  D.  130. 

15.  —Partners :  action  on  judgment:  execu- 
tion]— Where  judgment  has  been  recovered 
against  a  partnership  firm  in  the  name  of  the 
firm,  the  plaintiff  may  bring  an  action  on  the 
judgment  against  the  individual  members  of  the 
firm,  and  is  not  confined  to  the  remedy  given  by 
Order  XLII.  rule  8,  with  respect  to  the  issue  of  exe- 
cution.  Clark  v.  Cullen,  Law  Rep.  9  Q  JB.  D.  355. 

16. — Partners  :  appearance  by  one  member  of 
firm  only :  judgment  against  that  member :  ap- 
plication to  amend  judgment  and  issue  execution 
against  another  member] — The  plaintiff  issued  a 
writ  against  R.  J.  R.  &  Co. ;  the  appearance  was 
entered  for  R.  J.  R.,  trading  as  R.  J.  R.  &  Co. ; 
the  statement  of  claim  was  entitled  R.,  sued  as 
R.  J.  R.  &  Co.,  and  described  him  as  the  sole 
defendant.  At  the  trial  a  verdict  was  taken  for 
the  plaintiff  by  consent,  and  judgment  was 
entered  by  consent  for  the  plaintiff  against 
R.  J.  R.,  sued  as  R.  J.  R.  <fc  Co.  The  plaintiff 
then  discovered  that  C.  had  been  a  member  of 
the  firm  of  R.  J.  R.  &  Co.,  and  obtained  an  order 
from  the  Queen's  Bench  Division  amending  the 
proceedings  by  striking  out  the  words  "  R.  J.  R., 
sued  as,"  and  for  the  trial  of  an  issue  between 
the  plaintiff  and  C,  to  try  whether  C.  was  liable 
to  have  execution  issued  against  him  upon  the 
judgment  so  entered  up: — Held,  reversing  the 
judgment  of  the  Queen's  Bench  Division  (Law 
Rep.  10  Q.B.  D.  475),  that  the  order  ought  not  to 
be  made ;  that  the  plaintiff  had  elected  to  pro- 
ceed against  R.  J.  R.  as  an  individual,  and  had 
not  proceeded  under  the  provisions  of  the  Rules 
of  Court  with  respect  to  suing  partners  in  the 
name  of  their  firm ;  and  that  the  trial  having 
been  conducted  against  and  the  judgment  having 
been  entered  against  a  single  defendant,  the 
judgment  ought  not  to  be  altered  so  as  to  include 
C,  who  was  not  at  any  time  a  party  to  the 
action.  Munster  v.  Railton  (App.),  52  Law  J. 
Rep.  Q.B.  409;  Law  Rep.  11  Q.B.  D.  435; 
affirmed  by  the  House  of  Lords  (nom.  Munster  v. 
Cox),  55  Law  J.  Rep.  Q.B.  108 ;  Law  Rep.  10 
App.  Cas.  680. 


17.— Partners :  default  of  appearance  of  one 
of  several  partners]  — Where  one  of  the  partners 
of  a  firm  has  failed  to  enter  an  appearance  to  a 
writ  which  has  been  issued  in  the  name  of  the 
firm,  and  which  has  been  served  on  one  of  the 
partners  under  Order  IX.  rule  6,  the  plaintiff 
is  not  entitled  to  enter  judgment  against  that 
partner  individually,  but  must  proceed  with  the 
action,  and,  having  obtained  judgment  against 
the  firm,  may  then,  under  Order  XLH.  rule  8, 
issue  execution  against  such  partner.  Jackson 
v.  Litchfield  &  Sons  (H.L.),  51  Law  J.  Rep. 
Q.B.  327 ;  Law  Rep.  8  Q.B.  D.  474. 

18. — Partners :  dissolution  as  to  one  before 
icrit  issued :  service  on  continuing  partners  : 
"liable  as  co-partners"] — A  firm,  consisting  of 
A.,  B.,  and  C,  incurred  a  debt.  The  firm  was 
dissolved  as  to  C,  but  continued  to  trade  in  the 
old  firm's  name.  The  creditor  after  the  dissolu- 
tion sued  the  firm  in  the  firm's  name,  and 
served  the  writ  personally  on  A.,  and  on  default 
of  appearance  signed  judgment.  C.  had  no  no- 
tice of  the  action.  The  creditor,  on  discovering 
C,  served  him  with  particulars  of  demand  of  the 
judgment  debt,  and,  on  his  neglect  to  pay,  issued 
a  debtor's  summons  against  him  founded  on  the 
judgment  debt.  C.  denied  the  debt  and  applied 
to  dismiss  the  summons.  The  Registrar  re- 
fused:—Held,  on  appeal  (dissentiente  Brett, 
L.J.),  reversing  the  decision  of  the  Registrar, 
that  the  debtor's  summons  must  be  dismissed, 
but  without  costs.  In  re  Young;  ex  parte 
Young  (App.),  51  Law  J.  Rep.  Chanc.  141 ;  Law 
Rep.  19  Ch.  D.  124. 

Per  Selborne,  L.C.—  Semble,  Order  XVI.  rule 
10  does  not  apply  to  the  case  of  a  partner  in  a 
firm  dissolved  before  the  issue  of  the  writ  in 
an  action  in  respect  of  a  debt  incurred  before 
such  dissolution;  but  that,  having  regard  to 
Order  XLII.  rule  8,  a  judgment  obtained  against 
a  firm  in  the  firm's  name  is  not  per  se  binding 
on  a  person  who  is  not  a  partner  at  the  issue  of 
the  writ,  and  who  has  not  admitted  on  the  plead- 
ings that  he  is,  nor  been  adjudged  to  be,  a 
partner  in  the  firm  sued,  nor  been  served  as 
partner  with  the  writ  so  as  to  constitute  a  debt 
on  which  he  can,  without  any  further  proceedings 
against  him,  be  made  a  bankrupt.    Ibid. 

Per  Brett,  L.J. — The  firm's  name  mentioned 
in  Order  XVI.  rule  10  is  the  name  of  the  firm 
which  existed  at  the  time  when  the  debt  was 
contracted,  and  the  firm  so  named  exists  at  the 
issue  of  the  writ  for  the  purpose  of  being  sued  in 
respect  of  a  debt  contracted  while  the  firm  was 
in  full  force,  though  it  has  for  other  purposes 
ceased  to  exist ;  and  service  of  the  writ  under 
Order  IX.  rule  6  was  good  service  on  C. ;  nor  was 
the  validity  of  the  judgment  against  C.  affected 
by  the  fact  that  under  Order  XLII.  rule  8  execu- 
tion could  not  have  issued  against  him  without 
leave.    Ibid. 

Per  Cotton,  L.J.  The  orders  apply  only  to 
persons  who  are  at  the  time  of  action  commenced 
partners  in  an  existing  firm,  and  not  to  persons 
who  have  been  partners  in  a  firm  then  dissolved. 
Ibid. 
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19. — Setting  aside  judgment  obtained  by 
collusion] — Leave  cannot  be  given  to  a  residuary 
legatee  to  appeal  from  a  deoree  made  against  the 
executor  at  the  suit  of  a  creditor,  as  the  executor 
completely  represents  the  estate  for  the  purposes 
of  such  a  suit,  and  the  residuary  legatee  could 
not  be  made  a  party  thereto.  Such  a  case  is 
quite  different  from  one  where  leave  to  appeal 
is  applied  for  by  a  person  who,  though  not  ac- 
cording to  the  present  practice  a  necessary  party, 
would  have  been  a  proper  party.  Order  XVI. 
rule  40  of  the  Boles  of  Supreme  Court,  1883, 
only  applies  to  cases  where  service  of  an  order  is 
necessary  in  order  to  make  it  binding.  Where 
an  executor  admitted  that  his  testatrix  was 
liable  on  the  footing  of  wilful  default  as  executrix 
of  a  will,  although  there  were  no  materials  then 
before  the  Court  upon  which  an  order  on  that 
footing  could  have  been  made  adversely,  the 
Court  refused,  at  the  instance  of  a  residuary 
legatee  under  the  will  of  the  testatrix,  to  discharge 
the  order  made  upon  such  admission  in  the 
absence  of  evidence  to  shew  that  the  admission 
was  made  mala  fide  and  oollusively.  In  re 
Youngs ;  Doggett  v.  RevetL  In  re  Youngs ;  Vol- 
lum  v.  Revett  (App.),  Law  Rep.  30  Ch.  D.  421. 

Consent,  by :  withdrawal  of  consent.  See  supra, 
Consent. 

Cross  judgments :  set-off :  solicitor's  lien.  See 
Solicitob,  4. 

Payment  into  Court :  right  of  defendant  to  judg- 
ment.   See  infra,  Payment  into  Court,  2. 

Removal  of  judgment  from  Mayor's  Court  into 
superior  Court.    See  Mayor's  Court,  5. 

Third  party,  against.    See  infra,  Parties,  34. 

Judges. 

[Provisions  in  case  of  absence,  vacancies,  and  in- 
sufficiency of  number  of  Judges.  Power  of  one 
Judge  to  sit  for  another.  47  &  48  Vict.  c.  61, 
bb.  5  and  6.] 

Jury. 

See  infra,  Trial,  4-11. 

Leave  of  Court. 

See  supra,  Appeal,  16;    infra,  Sendee,  9-11; 
Probate — Practice,  1. 

Liberty  to  apply. 
See  supra,  Judgment,  10. 

Lis  pendens. 
See  Lis  pendens. 

Lunaoy,  in. 

See  Lunatic. 

Mandamus. 

Return  of  obedience :  right  to  plead  to] — Not- 
withstanding the  repeal  by  46  &  47  Vict.  c.  49 
of  9  Anne,  c.  25,  Revised  Statutes  (c.  20,  Ruff- 

Digest,  1881-1885. 


head),  the  power  given  by  that  statute  of  plead- 
ing to  an  unconditional  return  to  a  writ  of 
mandamus  which  is  not  peremptory  still  exists, 
for  that  procedure  is  preserved  by  the  pro- 
visions of  Order  LXVUI.  rule  1,  and  Order 
LXXII.  rule  2  of  the  Rules  of  Court,  1883. 
Reg.  v.  The  Justices  of  Staffordshire  (App.),  54 
Law  J.  Rep.  M.C.  17. 

Decision  of  the  Queen's  Bench  Division  (53  Law 
J.  Rep.  M.C.  159)  affirmed. 

Harried  Woman. 

Form  of  judgment  against.  See  supra,  Judg- 
ment, 12, 13. 

Matter. 

Report:  power  of  Court  to  enquire  into.  See 
infra,  Reference,  10. 

Motion. 

Short  notice  of  motion :  irregularity]  — Where 
a  party  applies  for  leave  to  serve  short  notice  of 
motion,  he  must  distinctly  state  to  the  Court 
that  he  applies  for  leave  to  serve  such  notice, 
and  the  notice  of  motion  itself  when  served  must 
distinctly  state  that  special  leave  of  the  Court 
has  been  obtained  on  such  a  day  to  serve  short 
notice  for  the  particular  day.  Dawson  v.  Beeson 
(App.),  52  Law  J.  Rep.  Chanc.  563 ;  Law  Rep. 
22  Ch.  D.  504. 

Where  a  short  notice  of  motion  has  been  ir- 
regularly applied  for  and  served,  but  the  party 
served  had  not  in  any  way  been  injured  by  the 
irregularity,  the  Court,  in  the  exercise  of  its  dis- 
cretion, under  Order  LIX.  rule  1,  disregarded  the 
irregularity  and  heard  the  motion  on  its  merits. 
Ibid. 

Admission  in  pleadings,  on.  See  infra,  Motion 
for  Judgment,  1,  2  ;  Pleading,  6. 

Chief  clerk's  certificate :  motion  to  vary :  im- 
proper mode  of  procedure.  See  supra,  Chief 
Clerk's  Certificate. 

Delivery  of  statement  of  defence  after  prescribed 
time.    See  infra,  Pleading,  4. 

Minutes  of  order,  to  vary.  See  supra,  Judg- 
ment, 2,  3. 

Writ  of  attachment,  for,  must  be  on  notice.  See 
Arrest,  16. 

Motion  for  Judgment. 

1. — Admissions  in  the  pleadings:  counter- 
claim: default  in  delivering  reply]— Where  a 
defendant  delivers  his  statement  of  defence  and 
counter-claim,  and  the  plaintiff  does  not  deliver 
his  reply  within  the  time  limited,  the  defendant 
is  entitled  upon  motion  to  sign  judgment  on  the 
claim  and  counter-claim  on  the  admissions  in 
the  pleadings  under  Order  XL.  rule  11.  Lums- 
den  v.  Winter,  51  Law  J.  Rep.  Q  JB.  418 ;  Law  Rep. 
8  Q.B.  D.  650. 

2. — Admissions  in  the  pleadings :  no  defence : 
counter-claim]  — In  an  action  for  goods  sold  and 
delivered,  by  writ  specially  indorsed,  leave  being 
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given  to  defend,  the  defendant  did  not  plead  any 
defence,  but  set  up  a  counter-claim  for  damages 
in  respect  of  goods  sold  to  the  defendant  which 
were  alleged  to  be  not  according  to  sample : — 
Held,  on  motion  for  judgment,  under  Order  XL. 
rule  11,  on  the  admissions  in  the  pleadings,  that 
the  plaintiffs  were  entitled  to  judgment,  but  upon 
the  terms  that  if  the  defendant  brought  the  debt 
into  Court,  execution  should  be  stayed  until 
after  the  trial  of  the  counter-claim.  Showell  A 
Co.  v.  Bouron,  62  Law  J.  Rep.  Q.B.  284. 

8. — Admission*  in  pleadings:  specific  per- 
formance]— A  plaintiff  may  move  for  judgment 
on  admissions  in  the  pleadings  at  any  stage  in 
the  trial,  and  although  he  has  joined  issue  in 
the  defence  and  given  notice  of  trial.  Brown  v. 
Pearson,  Law  Rep.  21  Ch.  D.  716. 

4.— Claim  and  counter-claim :  application  to 
sign  judgment  on  admitted  claim]—  Although 
the  mere  fact  that  a  counter-claim  is  pleaded 
does  not  preclude  the  Court  from  allowing  a 
plaintiff  to  sign  judgment  under  Order  XL.  rule 
11  on  a  statement  of  claim  which  the  defendant 
admits,  yet  the  Court  will  not  as  a  rule  make 
such  an  order  when  the  counter-claim  is  not 
shewn  to  be  frivolous,  unsubstantial,  or  set  up 
for  the  purpose  of  delay.  The  Mersey  Steamship 
Company  v.  Shuttleworth  &  Co.  (App.),  52  Law 
J.  Rep.  Q.B.  622  ;  Law  Rep.  11  Q.B.  D.  631. 

6.— Evidence  by  affidavit]— On  motion  for 
judgment  the  Court  has  no  power,  under  the 
Rules  of  Court,  1875,  to  order  that  the  evidence 
shall  be  taken  by  affidavit.  Accordingly,  wher,e 
a  consent  action,  in  which  an  infant  and  a 
married  woman  were  defendants,  and  in  which 
the  evidence  had  been  taken  by  affidavit,  was 
set  down  on  motion  for  judgment,  the  Court 
gave  judgment,  but  directed  that  notice  of  trial 
should  be  given  to  the  infant  and  married 
woman,  and  that  the  action  should  be  placed  in 
the  paper  again  pro  forma.  Ellis  v.  Bobbins,  50 
Law  J.  Rep.  Chanc.  512. 

Infant,  against.    See  infra,  Trial,  2,  3. 

He  exeat  regno. 
Writ  of  ne  exeat  when  granted.    See  Arrest,  9. 

New  Trial. 

1.— Appeal]— An  appeal  lies  to  the  Court  of 
Appeal  from  any  order  or  judgment  made  or 
given  by  the  Queen's  Bench  Division  either 
during  or  afterwards  with  respect  to  a  trial  at 
bar  of  a  civil  proceeding,  and  whether  or  not  the 
appeal  is  brought  from  a  decision  upon  a  motion 
for  a  new  trial  on  the  ground  of  misdirection  or 
wrongful  reception  of  evidence ;  but  the  appeal 
must  be  brought  on  by  notice  of  motion,  an  ex 
parte  application  for  a  rule  nisi  to  the  Court  of 
Appeal  being  irregular.  The  Attorney-General 
v.  Bradlaugh  (App.),  64  Law  J.  Rep.  QJB.  206 ; 
Law  Rep.  14  QJB.  D.  667. 

2.— County  court,  action  remitted  to]— Rules 
3  and  4  of  Order  XXXIX.  of  the  Rules  of  the 
Supreme  Court,  1883,  have  no  application  to 
motions  for  new  trial  in  actions  remitted  to  the 


County  Court  for  trial  under  19  A  20  Vict.  c.  108, 
s.  26.  Pritchard  v.  Pritchard,  54  Law  J.  Rep. 
Q.B.  30;  Law  Rep.  14  Q.B.  D.  55. 

In  such  actions  a  motion  for  new  trial  must 
still  be  made  within  the  time  limited  by  the  old 
practice.    Ibid. 

3. — County  court  appeal:  improper  rejection 
of  evidence] — Order  XXXIX.  rule  6  applies  to 
applications  for  new  trials  from  a  County  Court 
under  section  6  of  38  A  39  Vict.  c.  50.  Where, 
therefore,  evidence  had  been  improperly  rejected 
by  the  County  Court  Judge,  but  the  Court  on 
the  hearing  of  the  motion  were  of  opinion  that 
no  miscarriage  of  justice  had  been  thereby  oc- 
casioned, a  new  trial  was  refused.  Shapcott  v. 
Chappell,  53  Law  J.  Rep.  Q.B.  77 ;  Law  Rep.  12 
Q.B.  D.  58. 

4. — Excessive  damages :  power  of  court  to 
reduce  damages  with  consent  of  plaintiff] — If  the 
only  ground  upon  which  the  verdict  of  a  jury 
can  be  impeached  is  that  the  damages  are  ex- 
cessive, the  Court  has  power,  with  the  consent 
of  the  plaintiff  alone,  to  reduce  the  damages  to 
such  an  amount  as  would  not  be  excessive  if  it 
had  been  given  by  the  jury.  Belt  v.  Lawes 
(App.),  53  Law  J.  Rep.  Q.B.  249;  Law  Rep.  12 
Q.B.D.  356. 

6. — Indictment  for  obstruction  of  highway : 
acquittal  of  defendant :  misdirection  on  criminal 
trial] — Where  a  defendant  has  been  tried  upon 
an  indictment  involving  the  danger  to  him  of 
imprisonment  if  found  guilty,  and  has  been  ac- 
quitted, no  new  trial  can  be  had.  Beg.  v. 
Duncan,  50  Law  J.  Rep.  M.C.  95 ;  Law  Rep.  7 
QJB.  D.  198. 

Where  a  man  had  been  acquitted  upon  an  in- 
dictment charging  him  with  having  obstructed  a 
public  highway,  the  Court  refused  to  make  abso- 
lute a  rule  for  a  new  trial  on  the  ground  of  mis- 
direction of  the  Judge  and  that  the  verdict  was 
against  the  weight  of  the  evidence,  holding  that 
he  could  not  be  put  in  peril  a  second  time  upon 
the  criminal  charge  of  which  the  jury  had  ac- 
quitted him.  Beg.  v.  Scaife  (17  Q3.  Rep.  238; 
20  Law  J.  Rep.  M.C.  229)  not  followed.    Ibid. 

6. — Information:  parliamentary  oaths  act, 
1866] — Where  an  information  to  recover  penal- 
ties under  the  above  Act  has  been  tried  at  bar, 
a  motion  for  a  new  trial  must  not  be  made  ex 
parte,  but  upon  notice  of  motion  to  the  other 
side.  The  Attorney-General  v.  Bradlaugh,  54 
Law  J.  Rep.  Q.B.  205 ;  Law  Rep.  14  Q.B.  D.  667. 

7. — Verdict  against  evidence:  principle  on 
which  new  trial  allowed] — The  question  whether 
a  new  trial  should  be  granted  on  the  ground 
that  the  verdict  was  against  the  weight  of  evi- 
dence must  depend  upon  whether  the  verdict 
was  such  as  reasonablermen  ought  to  have  given, 
and  not  upon  whether  the  Judge  who  tried  the 
action  was  dissatisfied  or  not  with  the  verdict. 
Solomon  v.  Bitton  (App.),  Law  Rep.  8  QJJ.  D. 
176. 

Next  Friend. 

1. — Authority :  married  woman]— Where  art 
action  is  commenced  by  a  married  woman,  suing 
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by  Jier  next  friend,  the  action  will  be  dismissed 
with  costs  if  the  next  friend  does  not,  when 
challenged,  produce  his  authority  to  commence 
the  action.  Schjott  v.  Sckjott  (App.),  51  Law  J. 
Kep.  Chanc.  360 ;  Law  Bep.  19  Ch.  D.  94. 

2. — Costs :  married  woman :  stay  of  proceed- 
ings]— An  action  was  commenced  by  a  married 
woman  suing  by  her  next  friend,  and,  an 
order  that  the  next  friend  should  give  security 
for  the  costs  of  the  action  not  having  been 
complied  with,  was  dismissed  with  costs. 
The  married  woman  then  commenced  a  second 
action  by  another  next  friend  against  the  same 
defendants  for  the  same  object : — Held,  that  all 
proceedings  in  the  second  action  must  be  stayed 
until  the  defendant's  taxed  costs  of  the  first  ac- 
tion had  been  paid.  In  re  Payne ;  Handle  v. 
Payne  (App.),  52  Law  J.  Bep.  Chanc.  544 ;  Law 
Bep.  23  Ch.  D.  288. 

Semble,  Hind  v.  Whitmore  (2  Kay  &  J.  458) 
is  no  longer  law.    Ibid. 

3. — Discovery] — The  next  friend  of  an  infant 
plaintiff  is  not  a  "party  to  the  action  "  within 
the  meaning  of  the  Rules  of  Court,  1875,  Order 
XXXI.  rule  12,  and  therefore  cannot  be  com- 
pelled to  make  discovery  as  to  documents  in  his 
possession  or  power  relating  to  the  matters  in 
question  in  the  action.  In  re  Corsellis ;  Lawton 
v.  Elwes,  52  Law  J.  Bep.  Chanc.  399. 

[And  see  infra,  Production  of  Documents,  1.] 

4.— Married  woman :  staying  proceedings  till 
husband  joined]  —  The  plaintiff,  a.  married 
woman,  resident  abroad,  recovered  judgment  in 
her  own  name  against  the  defendants  in  the 
Court  of  Tiflis,  and,  on  giving  security  for  costs 
on  account  of  such  residence  beyond  the  juris- 
diction of  the  High  Court,  commenced  an  action 
on  the  said  judgment  in  her  own  name  against 
the  defendants.  The  husband  was  not  joined, 
nor  was  any  leave  to  sue  without  a  next  friend 
applied  for.  The  defendants  applied  to  the 
Master  for  a  stay  of  proceedings  until  such  time 
as  the  husband  should  be  joined.  The  Master 
made  no  order,  and  the  Judge  in  chambers  re- 
fused to  reverse  the  Master's  decision : — Held, 
by  Manisty,  J.  (Stephen,  J.,  dissentiente),  that 
the  practice  in  Chancery  before  the  Judicature 
Acts  was  not  to  make  the  husband  a  party  to  the 
exclusion  of  a  "  next  friend  " ;  that  under  Order 
XVI.  rule  8  the  defendants  had  only  a  right  to 
ask  that  the  proceedings  should  be  stayed  until 
a  "  next  friend "  is  appointed  ;  and  that  a 
married  woman  has  a  right  to  bring  an  action 
by  a  next  friend,  if  she  chooses,  without  joining 
her  husband.  Abouloff  v.  OppenJieimer,  52  Law 
J.  Bep.  Q.B.  309. 

5. — Removal] — In  an  action  in  the  name  of 
an  infant  for  the  administration  of  her  father's 
estate,  a  next  friend  was  appointed  who  was  a 
friend  of  the  defendants  (the  executors  and 
trustees  of  the  will,  and  guardians  of  the  infant), 
and  who  accepted  the  office  at  their  request,  and 
on  an  indemnity  from  their  father.  The  solici- 
tors on  the  record  for  the  plaintiff  were  the 
solicitors  of  the  executors : — Held,  reversing  the 


decision  of  Bacon,  V.C.,  that  although  nothing 
was  alleged  against  the  character,  circumstances, 
or  conduct  of  the  next  friend,  his  connection 
with  the  executors  made  him  an  improper  person 
to  act  as  next  friend,  and  that  he  ought  to  be 
removed.  The  next  friend  of  an  infant  should 
be  an  independent  person,  and  not  the  nominee 
of  an  accounting  party.  In  re  Burgess ;  Burgess 
v.  Bottomley  (App.),  Law  Bep.  25  Ch.  D.  243. 

Nonsuit 
Effect  of.    See  County  Court,  25. 

Notice. 
Appeal,  of.    See  supra,  Appeal,  32-34. 
Motion,  of.    See  supra,  Motion. 
Trial,  of.    See  infra,  Trial,  12, 13. 

Official  Beferee. 
See  infra,  Beference,  4-9. 

Order. 

See  supra,  Judgment. 

Originating  Summons. 

Appeal :  time.    See  supra,  Appeal,  45. 

Maintenance :  jurisdiction.    See  Infant,  19. 

Procedure  by,  when  available.    See  supra,  Guar- 
dian, 2. 

Parliamentary  Deposit. 
See  Parliamentary  Deposit. 

Particulars. 
See  infra,  Pleading,  22-24,  and  Patent,  3,  4. 

Parties. 
Adding  or  substituting. 

1. — Infant  subsequently  born :  form  of  order] 
— Where  an  infant  who  is  a  necessary  party  to 
an  action  has  come  into  existence  after  the  date 
of  the  judgment,  and  proceedings  have  been 
taken  under  the  judgment  since  the  birth  of  the 
infant,  but  before  an  order  under  Order  XVII. 
rule  4  adding  the  infant  as  party  has  been  ap- 
plied for,  the  proper  course  is  to  obtain  an  order 
prefaced  with  a  direction  that  the  action  be  con- 
tinued against  him,  and  that  an  enquiry  be  made 
whether  it  is  for  his  benefit  that  he  should  be 
bound  by  such  proceedings,  and  that  if  it  be  so 
certified,  he  is  to  be  bound  thereby.  If  it  should 
not  be  so  certified,  it  is  open  for  the  plaintiff  to 
proceed  by  supplemental  action.  Peter  v.  Thomas- 
Peter,  53  Law  J.  Bep.  Chanc.  514 ;  Law  Bep. 
26  Ch.  D.  181. 

2. — Adding  plaintiff :  order  XVI.  rule  11]— A 
tenant  for  life  brought  an  action  against  the 
trustees  of  the  settled  funds,  claiming  to  make 
them  liable  for  an  alleged  improper  investment 
of  portion  of  the  trust  funds  upon  insufficient 
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securities.  The  trustees,  by  their  defence,  stated 
that  the  investment  was  made  at  the  request 
and  with  the  knowledge  of  plaintiff.  The  plain- 
tiff then  applied  for  leave  to  join  his  son,  who 
was  contingently  entitled  to  an  interest  in  the 
trust  funds,  as  co-plaintiff : — Held,  that  the  son 
was  not  a  party  whose  presence  before  the  Court 
might  be  necessary  in  order  to  enable  the  Court 
to  effectually  and  completely  adjudicate  all  the 
questions  involved  in  the  cause  before  it  within 
Order  XVI.  rule  11.  Walcott  v.  Lyons  (App.), 
54  Law  J.  Bep.  Chano.  847 ;  Law  Kep.  29  Ch. 
D.  584. 

Order  of  Bacon,  V.C.,  discharged.    Ibid. 

3. — Plaintiff:  consent:  stay  of  proceedings] 
—Under  Order  XVI.  rule  11  of  the  Rules  of 
Court,  1883,  no  person  can  be  added  as  a  plain- 
tiff to  an  action  without  his  written  consent. 
The  plaintiff  brought  an  action  upon  a  contract 
against  the  defendant,  who  insisted  that  one  L. 
should  be  joined  as  a  co-plaintiff  as  being  a 
party  to  the  contract,  or,  in  the  alternative,  that 
all  proceedings  in  the  action  should  be  stayed 
until  he  was  so  joined : — Held,  that  inasmuch  as 
L.  had  not  consented  to  have  his  name  added  as 
a  eo-plaintiff  he  could  not  be  joined  as  co-plain- 
tiff, and  that  the  Court  had  no  right  by  a  round- 
about process  to  make  an  order  which  would 
practically  override  the  provisions  of  Order  X VL 
rule  11.  Jackson  v.  Krliger,  54  Law  J.  Bep. 
Q.B.  446. 

L—Plaintiff:  consent:  writing]— The  con- 
sent  required  by  Order  XVI.  rule  18  to  be  given 
by  a  person  proposed  to  be  added  as  a  plaintiff 
need  not  be  in  writing,  but  the  solicitor  for  the 
existing  plaintiff  may  state  that  he  consents  on 
behalf  of  the  proposed  new  plaintiff  to  his  being 
added  as  plaintiff,  the  solicitor  taking  the 
ordinary  liability,  as  to  costs,  of  using  the  new 
plaintiff's  name.  Cox  v.  James,  51  Law  J.  Bep. 
Chanc.  184  ;  Law  Bep.  19  Ch.  D.  55. 

6. — Plaintiff :  fresh  co-plaintiffs  at  trial : 
amendment] — In  an  action  by  the  owners  of 
eleven  leasehold  houses,  of  which  ten  were  unlet 
and  in  hand  when  the  writ  was  issued,  and  by 
their  tenant  of  the  remaining  house  as  co-plaintiff, 
to  restrain  an  alleged  nuisance,  the  tenant  after 
notice  of  trial  deohned  to  go  on  with  the  action. 
As  the  other  ten  houses  had  been  let  pendente 
lite,  the  owners  applied  at  the  trial  for  leave  to 
amend  by  adding  as  co-plaintiff  two  of  the  new 
tenants : — Held,  that  the  presence  of  these  new 
tenants  was,  within  the  wording  of  Order  XVI. 
rule  11,  "  necessary  in  order  to  enable  the  Court 
effectually  and  completely  to  adjudicate  upon 
and  settle  all  the  questions  involved "  in  the 
action ;  and  amendment  allowed  upon  the  plain- 
tiffs, the  owners,  paying  the  costs  of  the  day. 
The  House  Property  and  Investment  Company 
(Lim.)  v.  The  H.  P.  Horse  Nail  Company  (Lim.), 
54  Law  J.  Bep.  Chano.  715 ;  Law  Bep.  29  Ch. 
D.  190. 

6. — Representative  party:  order] — Plaintiffs 
sued  on  behalf  of  themselves  and  all  other 
members  of  a  class,  except  a  defendant.  Another 
member  of  the  class  was  made  at  his  own  in- 


stance a  defendant,  to  represent  all  dissentients 
from  the  plaintiffs.  Costs  of  the  application 
were  reserved.  Fraser  v.  Cooper,  Hall  d  Co., 
51  Law  J.  Bep.  Chanc.  575  ;  Law  Bep.  21  Ch. 
D.  718. 

Adding,  after  judgment.      See  supra,  Amend- 
ment, 4. 

Change  of  interest. 

7. — Assignment  of  plaintiffs  interest:  order 
to  carry  on  proceedings  in  plaintiff's  name] — 
Where  there  is  a  valid  assignment  pendente  lite 
of  the  plaintiff's  interest  in  the  subject-matter 
of  the  action,  and  an  order  has  been  made  that 
the  assignee  shall  have  liberty  to  carry  on  the 
proceedings  in  like  manner  as  the  plaintiff 
might  have  carried  them  on,  the  statement  of 
claim  should  be  amended  by  the  insertion  of  the 
new  in  addition  to  the  original  title,  and  of  aver- 
ments shewing  how  the  title  of  the  orignal 
plaintiff  has  devolved  upon  the  new  plaintiff. 
The  order  obtained  under  Order  L.  rule  4  corre- 
sponds to  the  old  supplemental  order,  and  all 
proceedings  taken  subsequently  to  it  should  be 
headed  in  both  actions.  Seear  v.  Lawson; 
Chatterton  v.  Lawson  (App.),  50  Law  J.  Bep. 
Chano.  139 ;  Law  Bep.  16  Ch.  D.  121. 

8. — Bankruptcy]  —  An  uncertificated  bank- 
rupt claimed  in  respect  of  causes  of  action,  of 
which  those  appearing  most  substantial  accrued 
to  the  trustee.  The  trustee  was  added  as  co- 
plaintiff  and  given  the  conduct  of  the  action. 
Emden  v.  Carte,  50  Law  J.  Bep.  Chano.  492 ; 
Law  Bep.  17  Ch.  D.  169,  768. 

0* — Bankruptcy  of  defendant :  trustee  in  bank- 
ruptcy] — In  an  action  upon  a  bill  of  exchange 
against  a  sole  defendant,  after  issue  joined,  the 
defendant  filed  his  petition  for  liquidation,  and 
a  trustee  was  appointed: — Held  (affirming  the 
judgment  of  the  Queen's  Bench  Division),  that 
the  trustee  ought  not  to  be  made  a  defendant 
under  Order  L.  rule  2.  Barter  dt  Co.  v.  Dubeux 
dt  Co.  (App.),  50  Law  J.  Bep.  Q.B.  527 ;  Law  Bep. 
7  Q.B.  D.  413. 

10. — Carrying  on  proceedings  :  time :  revivor 
for  purpose  of  appeal] — By  a  marriage  settle- 
ment the  wife's  property  was  vested  in  trustees 
upon  the  usual  trusts,  and  if  there  should  be  no 
issue  (which  event  happened)  it  was  to  be  in 
trust  for  the  wife,  her  executors,  administrators, 
and  assigns,  in  case  she  survived  her  husband ; 
but  if  she  should  die  in  his  lifetime  (which  event 
also  happened),  then,  subject  to  his  life  interest, 
in  trust  for  suoh  persons  as  should  be  of  her 
own  kindred  in  such  manner  as  she  should  by 
will  appoint,  and  in  default  of  appointment  in 
trust  for  her  next-of-kin.  In  1871  a  final  decree 
for  dissolution  of  the  marriage  was  made.  In 
July,  1872,  on  a  bill  by  the  wife  against  her  hus- 
band and  the  trustees  of  the  settlement,  a  final 
decree  was  made  declaring  that  she  was  abso- 
lutely entitled  to  the  settled  property.  In  pur- 
suance of  this  decree  the  whole  of  the  settled 
property  was  transferred  by  the  trustees  to  the 
wife.  In  1877  the  wife  made  a  will  under  which, 
with  the  exception  of  a  small  annuity,  her  next- 
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of-kin  took  no  interest,  and  died  in  1881.  In 
March,  1884,  the  sole  next-of-kin  applied  to  the 
Court  of  Appeal  for  leave  to  appeal  against  the 
decree  of  1872,  when  the  application  was  directed 
to  stand  over  that  the  applicant  might  take 
steps  to  revive  the  action.  Upon  application 
now  being  made  under  Rules  of  the  Supreme 
Court,  1883,  Order  XVII.  rule  4,  to  carry  on  pro- 
ceedings in  the  original  action, — Held,  that  the 
only  object  of  the  application  being  to  appeal 
against  a  final  decree,  now  twelve  years  old,  on 
the  faith  of  which  the  parties  had  acted  and 
entirely  altered  their  position,  and  in  which  the 
next-of-kin  had  been  properly  represented  by 
the  trustees,  it  was  not  " necessary  or  desirable" 
that  any  order  to  carry  on  proceedings  should 
be  made.  Fussell  v.  Dowding,  53  Law  J.  Rep. 
Chanc.  924  ;  Law  Rep.  27  Ch.  D.  237. 

Semble,  under  similar  circumstances,  and  in 
the  absence  of  fraud,  collusion,  or  irregularity, 
such  an  order  should  not  be  made  after  the 
expiration  of  the  time  now  limited  for  appeal. 
Ibid. 

11.  —  Death:  action  for  injunction  and 
damages  against  firm :  death  of  sole  member  of 
firm  more  than  six  months  after  issue  of  writ] — 
The  defendant  in  an  action  for  an  injunction 
to  restrain  the  fouling  of  a  stream,  and  for 
damages,  was  sued  as  a  firm,  and,  being  the  sole 
member  of  the  firm,  died  more  than  six  months 
after  the  issue  of  the  writ : — Held  (affirming  the 
decision  of  Hall,  V.C.,  51  Law  J.  Rep.  Chanc. 
445),  that  the  defendant  having  died  more  than 
six  months  after  the  commission  of  the  tort,  no 
action  either  for  damages  or  injunction  could  be 
maintained  against  his  executors.  Kirk  v.  Todd 
(App.),  52  Law  J.  Rep.  Chanc.  224 ;  Law  Rep. 
21  Ch.  D.  484. 

12.  —  Death:  appeal:  order  of  revivor] — A 
defendant,  P.,  gave  notice  of  appeal  from  a  judg- 
ment, and  set  it  down.  After  this  he  died,  and 
his  executrix  obtained  an  order  of  course  at  the 
Rolls  that  the  appeal  might  be  carried  on  and 
prosecuted  by  her  in  like  manner  as  it  might 
nave  been  carried  on  and  prosecuted  by  P.  if  he 
had  not  died : — Held,  that  the  order  was  suffi- 
cient, and  that  the  executrix  was  entitled  to  pro- 
ceed with  the  appeal.  Ranson  v.  Patton  (App.), 
Law  Rep.  17  Ch.  D.  7. 

18. — Death  of  sole  plaintiff :  order  of  course  : 
person  having  liberty  to  attend]  — A  person  who 
has  obtained  liberty  to  attend  the  proceedings 
under  an  administration  decree  is  entitled  to 
obtain  an  order  of  course  to  revive  the  action  on 
the  death  of  the  sole  plaintiff.  Burstall  v. 
Fearont  53  Law  J.  Rep.  Chanc.  144 ;  Law  Rep. 
24  Ch.  D.  126. 

14.— Dispensing  with  legal  personal  repre- 
sentative]— A.  assigned  a  policy  of  insurance  to 
the  plaintiff  to  secure  a  debt  which  was  consider- 
ably larger  than  the  amount  of  the  policy-moneys. 
He  subsequently  died  intestate  and  insolvent.  No 
administration  was  taken  out.  There  was  evi- 
dence shewing  that  his  widow  and  next-of-kin 
disclaimed  all  interest  in  the  policy-moneys.  In 
an  action  brought  by  the  plaintiff  against  the 


company  for  the  amount  of  the  policy  the  com- 
pany objeoted  to  pay  in  the  absence  of  a  legal 
personal  representative  of  the  assured: — Held 
(affirming  the  decision  of  Jessel,  M.R.),  that  the 
Court  had  jurisdiction  to  dispense  with  the  pre- 
sence of  a  legal  personal  representative  of  the 
assured,  and  that  the  present  was  a  proper  case 
for  exercising  such  a  jurisdiction.  Curtius  v. 
The  Caledonian  Fire  and  Life  Insurance  Com- 
pany (App.),  51  Law  J.  Rep.  Chanc.  80 ;  Law 
Rep.  19  Ch.  D.  534. 

15. — Operation  of  law  :  attachment  of  debt : 
judgment  creditor] — A  garnishee  order  was  made 
absolute  in  favour  of  judgment  creditors  of 
W.  attaching  a  judgment  debt  recovered  by  W. 
against  S. : — Held,  that  this  was  a  devolution  of 
estate  by  operation  of  law  within  Order  L.  rule  2, 
and  that  the  judgment  creditors  of  W.  were  en- 
titled to  be  added  as  co-plaintiffs  in  the  action 
of  W.  against  S.,  but  not  to  have  the  conduct  of 
the  action.  Wallis  v.  Smith,  51  Law  J.  Rep. 
Chanc.  577. 

Counter-claim :   death  of  party :  revivor.    See 
infra,  Pleading,  15. 

Joinder. 

16. — Loan  by  one  executor :  foreclosure  action 
by  the  other  alone] — One  of  two  executors  lent 
money  belonging  to  his  testator's  estate  on  the 
security  of  a  charge  on  real  estate,  and  subse- 
quently became  bankrupt  and  absconded  out  of 
the  jurisdiction,  and  it  was  not  known  where  he 
was.  His  co-executor  brought  a  foreclosure 
action  against  the  borrower,  alleging  that  he  had 
borrowed  the  money  knowing  that  it  belonged 
to  the  estate,  and  that  with  that  knowledge  he 
had  given  the  charge  to  the  solicitors  to  the 
estate,  one  of  whom  was  the  absconding  executor, 
and  both  of  whom  had  left  the  country  together. 
The  absconding  executor  was  not  made  a  party : 
— Held,  that  the  action  was  not  bad  for  non- 
joinder of  the  absconding  executor.  Drage  v. 
Hartopp,  54  Law  J.  Rep.  Chanc.  434 ;  Law  Rep. 
28  Ch.  D.  414. 

17. — Partnership:  action  against  firm:  dis- 
solution]—The  operation  of  Order  XVI.  rule  10, 
which  enables  any  two  or  more  persons  liable  as 
co-partners  to  be  sued  in  the  name  of  their  firm, 
is  not  limited  to  the  case  of  a  partnership  actually 
existing  at  the  date  of  the  writ.  Davis  dt  Son  v. 
Morris,  52  Law  J.  Rep.  Q.B.  401;  Law  Rep. 
10  Q.B.  D.  436. 

Where  a  plaintiff  issues  a  writ  against  a  num- 
ber of  persons  in  a  firm  name,  and  there  have 
been  two  distinct  partnerships  carried  on  by 
different  sets  of  individuals  under  the  same  firm 
name,  and  at  the  date  of  the  action  one  of  such 
partnerships  has  been  dissolved  and  the  other  is 
subsisting,  it  is  a  question  of  fact  which  set  of 
persons  has  been  proceeded  against  under  the 
name  common  to  both.    Ibid. 

The  plaintiffs  Bought,  under  Order  XLH.  rule 
8,  to  issue  execution  against  M.,  upon  a  judgment 
obtained  by  them  against  partners  in  the  firm  of 
H.  &  D.,  in  respect  of  a  sum  due  upon  a  bill  of 
exchange.    The  bill  upon  whiojti  the  action  was 
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brought  was  drawn  by  D.,  and  was  by  him  in- 
dorsed in  the  name  of  the  firm  at  a  time  when 
M.  was  a  partner  and  when  the  firm  name  was 
H.  &  D.  M.  had,  however,  ceased  to  be  a  mem- 
ber of  the  firm  before  the  issuing  of  the  writ,  and 
was  ignorant  of  the  drawing  and  indorsing  of  the 
bill,  which  was  a  wholly  unauthorised  transaction 
and  in  no  way  connected  with  the  partnership 
business: — Held,  that  the  right  to  include  M. 
was  not  affected  by  the  fact  that  he  had  ceased 
to  be  a  partner  at  the  date  of  the  writ.  But, 
held  also,  that  the  facts  disclosed  an  intention 
on  the  part  of  the  plaintiffs  to  proceed  against 
H.  &  D.  only,  and  to  exclude  M.,  and  that,  as 
there  was  nothing  in  the  rules  to  prevent  proper 
effect  being  given  to  the  plaintiffs'  intentions  and 
acts,  M.  was  not  a  defendant  in  the  action,  and 
therefore  not  liable  to  execution  upon  the  judg- 
ment.   Ibid. 

18. — Patent :  co-owners :  rules  of  court] — 
One  of  several  co-owners  of  a  patent  can  sue  for 
an  injunction  and  an  account.  Where  a  defen- 
dant, by  his  statement  of  defence,  submitted  that 
the  several  co-owners  with  the  plaintiff  of  a 
patent  ought  to  be  made  parties  to  the  action, 
but  took  no  course  to  bring  them  before  the 
Court, — Held,  upon  an  objection  by  the  defen- 
dants at  the  trial  to  the  action  proceeding  for 
want  of  parties,  that  they  were  too  late  in  taking 
the  objection,  and  that  they  ought  to  have  moved 
under  Order  XVI.  rules  13  and  14,  at  an  earlier 
stage,  to  have  the  co-owners  joined  as  parties. 
Sheelian  v.  The  Great  Eastern  Railway  Com- 
pany, 50  Law  J.  Bep.  Chanc.  68 ;  Law  Bep.  16 
Ch.  D.  59. 

19. — Principal  and  agent :  joinder  of  agent 
with  principal  as  defendants] — Auctioneers  were 
made  co-defendants  with  the  vendors  to  an  ac- 
tion for  rescission  of  a  contract  of  purchase  and 
for  return  of  deposit  and  costs,  on  the  ground 
that  the  auctioneers  and  vendors  had  joined  in 
a  fraud  whereby  the  plaintiffs  had  been  induced 
to  pay  too  high  a  price  for  the  property :— Held, 
that  the  auctioneers  having  been  rightly  joined 
in  the  first  instance  could  not  claim  to  be  dis- 
missed merely  upon  payment  of  the  deposit  into 
Court  and  of  the  costs  up  to  the  date  of  such 
payment.  Heatley  v.  Newton  (App.),  51  Law  J. 
Bep.  Chanc.  225 ;  Law  Bep.  19  Ch.  D.  326. 

20. — Solicitors :  joinder  of  for  purposes  of 
discovery  or  costs] — Solicitors  who  were  made 
defendants  with  others  to  an  action,  but  against 
whom  the  statement  of  claim  shewed  no  reason- 
able cause  of  action,  held  entitled,  upon  a  sum- 
mons under  Order  XXV.  rule  4,  to  an  order  dis- 
missing with  costs  the  action  as  against  them 
and  striking  their  names  out  of  the  proceedings. 
Burstall  v.  Beyfus  (App.),  53  Law  J.  Bep.  Chanc. 
565  ;  Law  Bep.  26  Ch.  D.  35. 

The  joinder  in  one  action  of  two  defendants 
against  whom  there  is  no  common  cause  of 
action,  but  that  against  one  is  totally  discon- 
nected with  that  against  the  other,  except  in  so 
far  as  it  is  historically  connected  as  one  matter 
in  a  transaction,  is  a  misjoinder,  and  is  not  con- 
templated by  Order  XVm.  rule  1.    Ibid. 


The  Court  will  not  allow  the  joinder  of  solici- 
tors or  others  as  defendants  against  whom  no 
further  relief  is  sought  beyond  discovery  or  pay- 
ment of  costs.    Ibid. 

Appeal,  to.    Bee  supra,  Appeal,  85,  36. 

Married  woman.    See  Husband  and  Wife,  1-9 ; 
and  supra,  Next  Friend,  1,  2,  4. 

Partners :  judgment  against.    See  supra,  Judg- 
ment, 14-17. 

Trustee  of  equity  of  redemption.    See  Mobtoaox 
— Foreclosure,  17. 

Third  party. 

21. — Appearance :  leave  to  defend :  liberty  to 
attend]  —  Where  the  defendant  in  an  action 
claims  an  indemnity  from  a  third  party,  whom 
he  serves  with  a  notice,  and  the  third  party 
appears,  the  proper  order  is,  if  the  third  party 
admits  his  liability,  to  give  him  leave  to  defend, 
but  if  he  does  not,  to  give  him  leave  to  attend 
the  trial  of  the  action  and  to  take  such  part 
therein  as  the  Judge  at  the  trial  shall  think  pro- 
per, and  to  direct  the  question  of  the  liability  of 
the  third  party  to  stand  over  to  the  trial.  Coles 
v.  The  Civil  Service  Supply  Association,  53  Law 
J.  Bep.  Chanc.  638 ;  Law  Bep.  26  Ch.  D.  529. 

22. — Application  whether  ex  parte  or  on 
notice] — An  application  by  the  defendant  in  an 
action  for  leave  to  serve  a  notice  on  a  third  party 
under  Order  XVI.  rule  16  ought  to  be  made  on 
notice  to  the  plaintiff  and  not  ex  parte.  The 
Wye  Valley  Railway  Company  v.  Hawes,  50  Law 
J.  Bep.  Chanc.  75 ;  Law  Bep.  16  Ch.  D.  489. 

23. — Costs :  discretion  of  court :  appeal :  im- 
plied contract  of  indemnity] — The  plaintiff  let 
certain  premises  to  the  defendant  by  a  lease 
which  contained  a  covenant  to  repair.  The  de- 
fendant under-let  the  premises  to  H.  by  an 
agreement  made  "  subject  in  all  respects  to  the 
terms  of  the  existing  lease  and  the  covenants 
and  stipulations  contained  therein."  The  plain- 
tiff sued  the  defendant  for  breaches  of  the  cove- 
nant to  repair ;  and  notice  of  the  plaintiff's 
claim  was  given  by  the  defendant  to  H.,  who 
was  subsequently  made  a  third  party  under 
Order  XVI.  rule  18.  The  two  cases  were  tried 
separately  by  an  official  referee,  who  reported 
that  542.  2s.  6<2.  was  due  in  each  case  as  damages 
for  non-repair.  Judgment  was  given  for  the 
plaintiff  for  that  sum  against  the  defendant,  who, 
in  his  pleadings,  claimed  from  the  third  party 
the  amount  of  the  judgment  and  the  costs  of  de- 
fending that  action.  The  third  party  demurred 
to  the  claim  for  costs,  but  the  Divisional  Court 
overruled  the  demurrer,  and  also  ordered  the 
third  party  to  pay  all  the  costs  of  the  action, 
including  the  costs  of  the  proceedings  between 
the  plaintiff  and  defendant : — Held  (affirming  the 
decision  of  the  Divisional  Court),  that  the  de- 
murrer was  properly  overruled ;  and  that,  as  H. 
had  been  duly  made  a  third  party  to  the  action 
under  the  Judicature  Act,  1873,  s.  24,  sub-s.  3, 
and  Order  XVI.  rule  18,  the  costs  of  all  the  pro- 
ceedings, including  the  costs  of  the  proceedings 
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brought  by  the  plaintiff,  were  in  the  discretion 
of  the  Court  within  the  meaning  of  Order  LV., 
so  that  there  was  no  appeal  by  reason  of  section 
49  from  an  order  dealing  with  those  costs.  Held 
also  (per  Brett,  L.J.,  and  Cotton,  L.J.),  that  the 
defendant  could  recover  these  costs  from  the 
third  party  as  damages,  since  the  agreement  be- 
tween them  amounted  to  an  implied  contract  to 
indemnify  him  against  such  costs.  Hornby  v. 
Cardwell;  Hanbury,  third  party  (App.),61  Law 
J.  Rep.  Q.B.  89 ;  Law  Rep.  8  Q.B.  D.  829. 

24. — Counter-claim  by]  —  A  third  party 
brought  in  under  a  third-party  notice  is  not 
at  liberty  to  counter-claim  against  the  plaintiff. 
Eden  v.  The  Weardale  Iron  and  Coal  Company 
(Lim,)  (App.),  54  Law  J.  Rep.  Chanc.  384 ;  Law 
Rep.  18  Ch.  D.  333. 

Whether  he  may  counter-claim .  against  the 
defendant  who  brings  him  in,  quaere.    Ibid. 

A  third  party  is  not  a  person  served  with 
notice  of  proceedings  within  the  interpretation 
section  (section  100)  of  the  Judicature  Act,  1873. 
Ibid. 

25.— Defence  available  to  defendant :  leave  to 
defend] — Where  a  third  party  has  been  properly 
brought  in  upon  notice  by  the  defendant,  he  is 
entitled  to  set  up,  as  against  the  plaintiff's 
claim,  any  defence  which  would  have  been  avail- 
able to  the  defendant.  Callender  v.  Walling - 
ford  and  Young,  third  parties,  53  Law  J.  Rep. 
QJ3.  569. 

26. — Discretion  of  Court] — The  provisions 
contained  in  Order  XVI,  in  favour  of  the  de- 
fendant are  to  be  made  use  of  in  such  a  way  as 
not  to  cause  delay  or  embarrassment  to  the 
plaintiff ;  therefore  where  the  granting  of  leave 
to  a  defendant  to  serve  a  third-party  notice  under 
rule  18  of  the  Order  would  unfairly  hamper  the 
plaintiff,  the  Court  in  the  exercise  of  its  discre- 
tion ought  to  refuse  to  grant  such  leave.  The 
decision  of  Hall,  V.C.  (50  Law  J.  Rep.  Chanc. 
75),  affirmed.  The  Wye  Valley  Railway  Com- 
pany v.  Howes  (App.),  50  Law  J.  Rep.  Chanc. 
225 ;  Law  Rep.  16  Ch.  D.  489. 

27. — Discretion:  directions  as  to  mode  of 
trial] — In  an  action  against  the  defendants  for 
non-delivery  of  certain  iron  rods  of  the  quality 
contracted  for,  the  defendants  proceeded  to 
bring  in  H.,  a  foreigner,  as  a  third  party,  under 
Order  XVI.  rule  18,  on  the  ground  that  they  had 
contracted  with  him  in  respect  of  the  iron  rods 
so  supplied  and  upon  the  same  terms.  It  was 
not  denied  that  the  clause  as  to  quality  was  the 
same  as  between  the  plaintiff  and  the  defendants 
on  the  one  hand  and  the  defendants  and  H.  on 
the  other.  The  plaintiff,  however,  relied  upon 
certain  admissions  made  by  the  defendants  as 
regards  the  subject-matter  of  the  contract, 
which  shewed  that  the  action  was,  as  between 
the  plaintiff  and  the  defendants,  an  undefended 
one.  It  further  appeared  that  the  case  had 
already  been  set  down  for  trial,  and  would  be 
reached  in  a  day  or  two.  Upon  application 
made  by  the  defendants,  under  Order  XVI.  rule 

21,  to  give  directions  as  to  the  mode  of  trial, 

Held,  that  the  Court  had  power  to  consider 


whether  the  case  was  one  in  which  a  third  party 
ought  to  be  allowed  to  come  in,  and  ought  to 
refuse  the  application  where  the  effect  of  such 
third  party  being  introduced  would  be  to  em- 
barrass and  delay  the  plaintiff.  Schneider  v. 
Batt  dt  Co.  (App.),  60  Law  J.  Rep.  Q.B.  389; 
Law  Rep.  8  Q.B.  D.  701. 

28. — Dismissal  of  third  party  when  whole 
matter  cannot  be  disposed  of  by  one  trial] — In 
an  action  against  the  defendants  for  breach  of 
contract  they  served  P.,  as  third  party,  with  a 
notice  under  rule  18  of  Order  XVI.  The  de- 
fendants then  applied  to  the  Court  to  give  direc- 
tions as  to  mode  of  trial ;  but  the  Court  held 
that  the  matters  could  not  all  be  decided  at  one 
trial,  and  declined  to  give  any  directions.  Plead- 
ings having  been,  by  direction  of  the  Queen's 
Bench  Division,  delivered  between  the  defendants 
and  the  third  party,  the  defendants  then  gave 
the  third  party  notice  of  trial,  the  action  be- 
tween the  plaintiff  and  the  defendants  having 
been  already  tried: — Held  (affirming  the  judg- 
ment of  the  Queen's  Bench  Division),  that  as 
the  Court  had  decided  that  all  the  questions 
could  not  be  determined  in  one  trial,  the  third 
party  ought  to  be  dismissed  from  the  action, 
and  that  the  notice  of  trial  should  therefore  be 
set  aside.  Schneider  v.  Batt  &  Co.;  Panwels, 
third  party  (App.),  50  Law  J.  Rep.  Q3.  525; 
Law  Rep.  8  Q.B.  D.  701. 

29. — Indemnity :  claim  to :  contract] — Leave 
to  serve  a  third-party  notice  will  not  be  given 
when  a  defendant  claims  to  be  entitled  to  in- 
demnity over  against  a  third  party  under  Order 
XVI.  rule  48,  except  where  there  is  a  contract 
express  or  implied  on  the  part  of  such  third 
party  to  indemnify  the  defendant.  Speller  v. 
The  Bristol  Steam  Navigation  Company  (App.), 
53  Law  J.  Rep.  Q.B.  322 ;  Law  Rep.  13  Q.B.  D.  96. 

30. — Indemnity :  co-defendant :  notice  to  : 
leave  of  a  judge] — Under  Order  XVI.  rule  55,  a 
defendant  may  issue  a  notice  to  a  co-defendant 
claiming  indemnity  against  him,  without  obtain- 
ing the  leave  of  a  Judge.  Towse  v.  Loveridge, 
53  Law  J.  Rep.  Chanc.  499 ;  Law  Rep.  25  Ch. 
D.  76. 

81. — "  Indemnity11 :  co-defendant] — In  an  ac- 
tion by  a  vendor  against  the  purchaser  and  the 
auctioneer  for  specific  performance  or  damages, 
the  purchaser  alleged  that  he  had  been  induced 
to  enter  into  the  contract  by  reason  of  a  false 
representation  made  by  his  co-defendant  that 
the  purchase -money  of  the  property  would  be 
allowed  to  remain  on  mortgage ;  and  he  applied, 
under  Order  XVI.  rule  55,  for  leave  to  serve  his 
co-defendant  with  a  notice  claiming  indemnity 
from  him  against  the  claims  of  the  plaintiff  in 
the  action:— Held,  that  the  claim  was  not  one 
for  "indemnity  "  within  the  rule,  and  that  the 
application  must  therefore  be  refused.  Catton 
v.  Bennett,  53  Law  J.  Rep.  Chanc.  685;  Law 
Rep.  26  Ch.  D.  161. 

Pontifex  v.  Foord  (see  next  case)  reluctantly 
followed.    Ibid. 

82. — Indemnity:  landlord  and  tenant] — In 
an  action  for  breach  of  a  covenant  to  repair,  the 
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defendant,  the  lessee,  sought  to  bring  in  his  sub- 
lessee as  a  third  party.  The  covenants  in  the 
original  lease  and  in  the  sub-lease  were  identical, 
but  there  was  an  interval  of  eight  years  between 
the  two  leases,  and  there  was  no  reference  in  the 
sub-lease  to  the  original  lease: —Held,  on  a 
summons  for  directions  under  Order  XVI.  rule 
52,  that  the  right  of  the  defendant  against  the 
third  party  was  not  a  right  to  "  contribution  or 
indemnity  "  within  the  meaning  of  Order  XVI. 
rule  48.  Pontifex  v.  Foord,  53  Law  J.  Rep.  Q.B. 
321 ;  Law  Rep.  12  QJB.  D.  151. 

88.— Indemnity:  shares:  forged  transfer] — 
In  an  action  brought  against  the  company  to 
reinstate  the  name  of  the  plaintiff  on  its  register 
as  the  registered  owner  of  stock  of  the  company 
which  had  been  transferred  in  the  company's 
books  upon  the  production  of  a  deed  of  transfer, 
alleged  by  the  plaintiff  to  have  been  forged,  the 
company  was  held  entitled  to  serve  a  third- 
party  notice  under  Order  XVI.  rule  48  upon  the 
transferee,  claiming  indemnity.  Carshore  v. 
The  North-Eastern  Railway  Company  (App.),  54 
Law  J.  Rep.  Chanc.  760 ;  Law  Rep.  29  Ch.  D.  344. 

34. — Judgment  against  third  party :  refusing 
to  state  defence] — Judgment  may  be  ordered, 
under  Order  XVI.  rule  52,  against  a  third  party 
who  has  appeared  after  a  third-party  notice  has 
been  served  on  him,  if  the  third  party,  on  the 
hearing  of  an  application  for  directions,  declines 
to  state  any  defence,  and  if  the  Judge  is  not 
satisfied  that  there  is  any  question  proper  to  be 
tried.  The  Gloucestershire  Banking  Company 
v.  Phillips  ;  Creagh,  third  party,  53  Law  J.  Rep. 
Q.B.  493 ;  Law  Rep.  12  Q.B.  D.  533. 

Such  judgment  may  be  ordered  against  a 
married  woman  as  a  feme  sole  declaring  her 
separate  estate  liable,  although  the  liability  was 
incurred  prior  to  the  passing  of  the  Married 
Women's  Property  Act,  1882.    Ibid. 

Order  XVI.  rule  52  does  not  deprive  the  third 
party  of  any  rights  to  which  such  party  would 
have  been  entitled  if  sued  by  the  defendant  in 
the  ordinary  way,  and  is  therefore  not  ultra 
vires.    Ibid. 

35. — Questions  between  defendant  and  third 
party:  costs  to  be  paid  by  third  party]— No 
questions  can  be  determined  between  a  defen- 
dant and  a  third  party  brought  into  the  action 
by  the  defendant  unless  an  order  be  obtained 
under  Order  XVI.  rule  17  giving  directions  that 
such  questions  shall  be  determined.  The  Court 
has  power  under  Order  XVI.  rule  21  to  order 
the  third  party  so  brought  into  the  action  to  pay 
to  the  plaintiff  the  costs  occasioned  by  his 
defence.  Filler  v.  Roberts,  Law  Rep.  21  Ch.  D. 
198. 

Collision  action:  discretion  of  Court.    See  Ax>- 
mtbalty — Parties. 

Service  of  third-party  notice  out  of  jurisdiction 
not  allowed.    See  infra,  Service,  14. 

Partition  Action. 
See  Partition,  1-3 ;  7-14. 


Partners. 
Action  against.    See  supra,  Parties,  17. 
Judgment  against.    See  supra,  Judgment,  15-18. 
Service  on.    See  infra,  Service,  1,  2. 

Partnership  Action. 
See  Partnership,  1-3. 

Patent  Action. 
See  Patent,  1-6. 

Pauper. 
Costs  :  taxation.    See  Costs— Taxation,  27. 

Payment  into  Court. 

1. — Admission :  sufficient  admission]  —  An 
order  directing  an  accounting  party  to  pay 
money  into  Court  may  be  granted  on  an  admis- 
sion of  the  party  made  before  institution  of  pro- 
ceedings ;  nor  is  it  now  necessary  that  the 
admission  should  be  contained  in  the  account- 
ing party's  pleadings  or  affidavits.  Hampden  v. 
Wallis,  54  Law  J.  Rep.  Chanc.  1175 ;  Law  Rep. 
27  Ch.  D.  251. 

2. — Alternative  defences] — Every  payment  of 
money  into  Court  by  a  defendant  to  an  action  is 
a  payment  into  Court  under  the  Judicature  Acts 
and  the  rules  made  under  those  Acts,  and  is  a 
payment  into  Court  by  way  of  satisfaction  of 
the  cause  of  action  in  respect  of  which  it  is  paid 
in.  A  defendant,  therefore,  who  both  pays 
money  into  Court  and  sets  up  other  defences  to 
the  same  cause  of  action,  is  entitled  to  judgment 
in  the  action  if  he  succeeds  in  respect  of  the 
payment  into  Court,  even  though  he  fails  on  the 
other  defences  which  he  has  set  up.  Wheeler  v. 
The  United  Telephone  Company  (App.),  53  Law 
J.  Rep.  Q.B.  466 ;  Law  Rep.  13  Q.B.  D.  597. 

8.— Debentures :  administration :  costs'] — In 
an  action  by  one  debenture-holder,  on  behalf  of 
herself  and  others,  for  administration  of  the 
trusts  of  a  deed  securing  the  debentures,  the 
defendants  paid  money  into  Court  which  was 
accepted  by  the  plaintiff  in  satisfaction  of  her 
claim : — Held,  that  she  was  not  entitled  of  right 
to  her  costs.  Nichols  v.  Evens,  52  Law  J.  Rep. 
Chanc.  383 ;  Law  Rep.  22  Ch.  D.  611. 

4- — Residuary  legatee]— A  legacy  was  given 
for  the  separate  use  of  the  legatee  to  be  invested 
by  trustees  to  be  nominated  by  her,  and  after 
her  death  to  fall  into  the  residue :— Held,  that 
the  residuary  legatee  had  no  right  to  have  the 
fund  brought  into  Court  in  the  absence  of 
reasonable  ground  for  the  application,  such  as 
danger  to  the  fund.  In  re  Braithwaite;  Braith- 
waite  v.  Wallis,  52  Law  J.  Rep.  Chanc.  15 ;  Law 
Rep.  21  Ch.  D.  121. 

Denial  of  liability.  See  supra,  Discontinuance,  2. 

Judgment  for,  enforced  by  appointment  of  re- 
ceiver.   See  Receiver,  4. 

Mortgagor  and  mortgagee  :  vesting  order :  Con- 
veyancing Act,  1881,  s.  5.  See  Vendor  and 
Purchaser,  13. 
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Payment  out  of  Court. 

1.— Petitioner  entitled  under  will:  New 
Zealand  probate :  English  probate  necessary] — 
A  petitioner  asked  for  payment  out  of  Court  of 
money  to  which  he  was  entitled  under  an  ap- 
pointment by  will :— Held,  that  probate  of  the 
will  in  the  Supreme  Court  of  New  Zealand  was 
not  sufficient  for  this  Court  to  act  upon,  but  the 
will  must  be  proved  in  England.  Ex  parte 
Limehouse  Board  of  Works;  In  re  Vallance, 
Law  Rep.  24  Ch.  D.  177. 

2. — Retention  in  court  pending  appeal :  stay 
of  proceedings'}— The  Court  will  not,  as  a  general 
rule,  retain  a  fund  in  Court  which  has  been 
ordered  to  be  paid  out,  pending  an  appeal,  in  the 
absence  of  special  circumstances.  Bradford  v. 
Young ;  In  re  Falconar's  Trusts  (App.),  54  Law 
J.  Rep.  Chanc.  368 ;  Law  Rep.  28  Ch.  D.  18. 

Where  a  plaintiff  to  whom  a  fund  in  Court 
had  been  ordered  to  be  paid  out  had  been  abroad 
for  two  years  and  his  address  was  not  known, 
the  Court  held  it  a  proper  case  for  retaining 
the  fund,  upon  the  applicants  giving  security. 
Ibid. 

Order  giving  terms  of  security.    Ibid. 

3. — Small  sums  payable  to  infants :  post  office 
savings  bank] — Small  sums  of  money  repre- 
senting shares  of  infants  in  a  fund  in  Court 
may  be  directed  to  be  paid  out  by  the  Paymaster- 
General  into  the  Post  Office  Savings  Bank  to 
accounts  in  the  names  of  the  infants.  Elliott  v. 
Elliott,  54  Law  J.  Rep.  Chanc.  1142. 

Costs  of.    See  Costs — Compulsory  Purchase  of 
Land,  1. 

Lands  Clauses  Act,  under.    See  Lands  Clauses 
Act,  38-43. 

Married  woman,  to,  of  sum  under  2002.    See 
Partition,  10. 

Trustees,  to,  appointed  for  purposes  of  Settled 
Land  Act.    See  Settled  Land  Act,  24,  26. 

Perpetuation  of  Testimony. 

Illegitimacy  of  child  of  divorced  lunatic.    See 
Lunatic,  18. 

Petition. 

1. — Advice  of  the  court :  signature  of  counsel] 
—Notwithstanding  Order  XIX.  rule  4,  appli- 
cations for  the  advice  of  the  Court  under 
22  &  23  Vict.  c.  35,  s.  30,  still  require  the  sig- 
nature of  counsel.  In  re  M.  B.  Boulton's  Trusts, 
51  Law  J.  Rep.  Chanc.  493. 

2. — Jurisdiction ;  costs :  Lands  Clauses  Act : 
permanent  investment]— Rules  of  Supreme  Court, 
1883,  Order  LXX.  rule  1,  confers  a  discretion 
upon  the  Court  of  allowing  petitions  in  applica- 
tions which  under  Order  LV.  are  assigned  to 
the  Judge  in  chambers  ;  and  in  oases  where  the 
Court  considers  a  petition  to  be  proper  there 
will  be  no  disallowance  of  costs.  The  option  in 
such  cases  of  proceeding  by  summons  or  peti- 
tion is  at  the  applicant's  risk.  Ex  parte  The 
Governors  of  Bethlehem  Hospital;  Ex  parte 
The  Governors  of  Bridewell  Hospital,  54  Law 
J.  Rep.  Chanc.  1143. 

Digest,  1881-1885. 


Advertisement  of  petition  for  reduction  of  capital. 
See  Company — Reduction  of  Capital,  3. 

Bankruptcy,  in.    See  Bankruptcy— Petition. 

Retransfer  of  stock  :  jurisdiction  of  Court.  See 
National  Debt  Commissioners. 

Title  of :  new  trustees  of  policy  under  Married 
Women's  Property  Acts.  See  Husband  and 
Wife,  35. 

Winding-up  of  company,  for.  See  Company — 
Winding-up,  40-47. 

And  see  Lands  Clauses  Act.;  Settled  Estates 
Act  ;  Tbustee  Act  ;  Trustee  Relief  Act. 

Pleading.  * 
Amendment. 

1. — Amendment  at  trial] — In  an  action  for 
trespass,  where  the  defendant  claimed  a  pre- 
scriptive right,  the  Court  refused  to  allow  an 
amendment  by  which  the  title  of  the  plaintiff 
would  be  denied.  Laird  v.  Briggs,  50  Law  J. 
Rep.  Chanc.  260 ;  Law  Rep.  16  Ch.  D.  440. 

2. — Where  an  action  of  slander  of  title  of 
patents  was  framed  as  an  action  for  damages 
it  was  held  not  convenient  to  have  it  turned 
into  an  action  for  an  injunction  by  giving  leave 
to  amend.  Halsey  v.  Brotherhood  (App.),  51 
Law  J.  Rep.  Chanc.  233;  Law  Rep.  19  Ch. 
IX  386. 

3. — Fraud  of  solicitor :  unauthorised  defence : 
withdrawal  of] — Where  a  solicitor,  without  the 
knowledge  or  authority  of  his  client,  put  in  a 
fraudulent  defence  making  admissions  on  which 
judgment  was  given  against  the  client,— Held, 
that  the  Court  had  jurisdiction  to  rehear  the 
case,  allowing  the  client  to  withdraw  the  frau- 
lent  defence  and  put  in  a  fresh  one.  Williams 
v.  Preston  (App.),  51  Law  J.  Rep.  Chanc.  927 ; 
Law  Rep.  20  Ch.  D.  672. 

Change  of  parties :  title  of  action.  See  supra, 
Parties,  7. 

Default 

4. — Delivery  of  statement  of  defence  after 
prescribed  time :  amendment] — A  defence  de- 
livered after  the  expiration  of  the  time  limited 
by  the  rules  cannot  be  treated  as  a  nullity. 
Gill  v.  Woodfin  (App.),  53  Law  J.  Rep.  Chanc. 
617 ;  Law  Rep.  27  Ch.  D.  707. 

Where,  therefore,  the  Court,  treating  such  a 
defence  as  a  nullity,  had,  upon  a  motion  for 
judgment  in  default  of  delivering  a  defence 
(Order  XXIX.  rule  10,  Rules  of  1875),  given  a 
judgment  for  foreclosure,  the  Court  of  Appeal 
held  the  judgment  improperly  given.    Ibid. 

But  as  the  defence  substantially  admitted  the 
plaintiff's  claim,  the  Court  of  Appeal,  under 
Order  LVUI.  rule  4  (Rules  of  1883),  ordered 
the  notice  of  motion  to  be  amended,  and,  the 
notice  being  treated  as  amended,  gave  judg- 
ment for  the  plaintiff  upon  admissions  in  the 
defence.    Ibid. 

5. — Motion  for  judgment :  rules  of  supreme 
court,  1883,  order  XXIII.  rule  4 ;  order  XXVII. 
rules  11,  12] — The  above  rules  apply  when  a 
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motion  for  judgment  in  default  of  pleading  is 
made  after,  although  the  default  itself  was  made 
before,  they  came  into  operation.  They  like- 
wise apply  to  a  case  where  a  defendant  to  a 
counter-claim  has  made  default  in  pleading  to 
it,  and  entitle  the  plaintiff  in  the  counter-claim 
to  move  for  judgment  against  the  defaulting  de- 
fendant. Street  v.  Crump,  Law  Rep.  25  Ch.  D.  68. 

[And  see  supra,  Judgment,  6.] 

General  rules* 

6. — Admissions  in  the  pleadings :  defendant's 
right  to  relief  where  no  counter-claim] — A  de- 
fendant who  has  not  counter-claimed  is  entitled 
to  move  under  Order  XL.  rule  11,  upon  the  ad- 
missions in  the  reply  and  previous  pleadings,  to 
have  the  action  dismissed  on  the  ground  that 
the  plaintiff  is  not  entitled  to  any  relief  against 
him.  Under  the  above  rule  the  "  relief  claimed  " 
is  not  confined  to  the  old  technical  meaning  of 
relief  claimed  by  bill  in  Chancery,  but  the  word 
"  relief  "  is  to  be  used  in  its  larger  and  more 
ordinary  sense,  and  will  accordingly  include  re- 
lief from  the  liability  incurred  by  being  a  defen- 
dant to  an  action,  the  "relief  claimed"  being 
that  asked  by  the  motion  under  the  rule. 
Litton  v.  Litton  (Law  Rep.  3  Ch.  D.  793  ;  sub 
nom.  Linton  v.  Linton,  46  Law  J.  Rep.  Chanc. 
64)  considered.  Pascoe  v.  Richards,  60  Law  J. 
Rep.  Chanc.  337. 

7. — Embarrassing  pleading :  striking  out] — 
In  an  action  for  damages  for  breach  of  cove- 
nants contained  in  a  lease,  where  the  plaintiff 
claims  as  assignee  of  the  reversion,  he  must 
shew  clearly  by  his  pleading  how  the  reversion 
of  which  he  claims  to  be  the  assignee  was 
created,  and  how  it  became  vested  in  him — 
otherwise  his  pleading  will  be  struck  out  as 
embarrassing.  Davis  v.  James,  53  Law  J.  Rep. 
Chanc.  528  ;  Law  Rep.  26  Ch.  D.  778. 

8. — Embarrassing  statement  of  claim :  breach 
of  promise  of  marriage] — The  statement  of  claim 
in  an  action  for  breach  of  promise  of  marriage 
stated  the  promise  and  breach,  and  alleged  that 
♦'the  plaintiff,  relying  on  the  said  agreement, 
permitted  the  defendant  to  debauch  and  carnally 
know  her,  whereby  the  defendant  infected  the 
plaintiff  >ith  a  venereal  disease  " : — Held  (by 
the  Common  Pleas  Division),  that  this  allegation 
must  be  struck  out,  as  tending  to  prejudice  and 
embarrass  the  fair  trial  of  the  action.  Held  (by 
the  Court  of  Appeal,  reversing  the  decision  of 
the  Common  Pleas  Division),  that  the  allega- 
tion could  properly  be  pleaded  under  Order 
XIX.  rule  4,  and  ought  not  to  be  struck  out 
under  Order  XXVII.  rule  1.  Millington  v. 
Loring  (App.),  50  Law  J.  Rep.  QJ3.  214 ;  Law 
Rep.  6  Q.B.  D.  190. 

0. — General  denial :  libel] — In  an  action  for 
libel  the  defendant  may  not  deny  generally  in 
his  statement  of  defence  that  "the  defendant 
wrote  or  published  the  same  falsely  or  mali- 
ciously, as  alleged,"  but  must  set  out  the  facts 
upon  which  he  relies,  either  to  shew  justifica- 
tion or  privilege.  Belt  v.  Lawes,  51  Law  J.  Rep. 
Q3.  859. 


10.— Recovery  of  land]— Under  the  Rules  of 
Court,  1875,  Order  XIX.  rule  15,  the  statement 
by  a  defendant  to  an  action  for  recovery  of  land 
that  he  is  in  possession  puts  the  plaintiff  to  the 
proof  of  the  allegations  in  the  statement  of  claim. 
Danford  v.  MAnulty  (HJj.),  52  Law  J.  Rep. 
Q.B.  652;  Law  Rep.  8  App.  Cas.  496. 

So  held,  affirming  the  decision  of  the  Court  of 
Appeal,  50  Law  J..  Rep.  Q3.  294;  Law  Rep. 
6  QJB.  D.  645. 

Duty  of  party  to  state  material  facts  in  his 
pleading.    See  Libel,  6. 

Particular  pleadings. 

Claim,  statement  of.] 

11. — Right  of  way]— la  an  action  claiming  a 
right  of  way  over  a  farm,  the  mode  of  claim, 
whether  by  prescription  or  grant,  and  the 
termini  and  general  course  of  the  way  should  be 
pleaded.  Harris  v.  Jenkins,  52  Law  J.  Rep. 
Chanc.  437 ;  Law  Rep.  22  Ch.  D.  481. 

Counter-claim.] 

12. — Cause  of  action  arising  after  writ]— A 
counter-claim  may  be  brought  in  respect  of  a 
cause  of  action  arising  after  the  issue  of  the 
writ  in  the  original  action.  Beddall  v.  Mait- 
land,  50  Law  J.  Rep.  Chanc.  401 ;  Law  Rep. 
17  Ch.  D.  174. 

13. — Cause  of  action:  exclusion  of  counter- 
claim]— A  counter-claim  may  be  brought  on 
any  cause  of  action  against  the  plaintiff  in  the 
same  character,  subject  to  the  power  of  the 
Court  to  exclude  it  or  strike  it  out.  Gray  v. 
Webb,  51  Law  J.  Rep.  Chanc.  815 ;  Law  Rep. 
21  Ch.  D.  802. 

To  an  action  by  the  vendor  for  specific  per- 
formance of  a  contract  for  the  purchase  of 
premises  in  the  possession  of  the  purchaser,  a 
counter-claim  was  put  in  for  the  return  of  part 
of  the  price  of  a  business  carried  on  on  the  same 
premises  under  an  earlier  agreement  between 
the  same  parties :— Held,  that  the  action  being 
for  a  sum  presently  payable,  and  the  counter- 
claim involving  investigation,  and  the  defen- 
dant having  been  guilty  of  delay,  the  counter- 
claim ought  to  be  excluded.    Ibid. 

14.— Counter-claim  in  reply  as  to  matters 
arising  after  writ] — The  plaintiff  brought  an 
action  to  recover  arrears  of  rent  of  a  farm  down 
to  Midsummer,  1881.  The  defendant  by  his 
counter-claim,  delivered  after  the  29th  of  Sep- 
tember, claimed  the  amount  due  to  him  on  a 
valuation  as  outgoing  tenant.  The  plaintiff  in 
reply,  "  by  way  of  set-off  and  counter-claim," 
claimed  the  quarter's  rent  due  on  the  29th  of 
September,  and  also  a  sum  paid  by  him  for 
tithe  rent-charge  left  unpaid  by  the  defendant. 
On  application  by  the  defendant  to  strike  out 
this  reply,— Held,  that  the  plaintiff  was  en- 
titled to  set  up  such  counter-claim  in  reply. 
Toke  v.  Andrews,  61  Law  J.  Rep.  Q3.  281 ;  Law 
Rep.  8  QJB.  D.  428. 

15.— Revivor]— A  defendant  who  had  put  in 
a  counter-claim  died.    His  executors  were  held 
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entitled  to  obtain  an  order  ex  parte  to  carry  on 
the  counter-claim.  Andrew  v.  Aitken,  51  Law 
J.  Rep.  Chanc.  784 ;  Law  Bep.  21  Ch.  D.  175. 

16. — Third  party] — Belief  will  not  be  given 
in  a  counter-claim  against  a  third  party  which 
does  not  relate  to  the  subject-matter  of  the 
original  action.  Barber  v.  Blaiberg,  51  Law  J. 
Bep.  Chanc.  509 ;  Law  Bep.  19  Ch.  D.  473. 

Costs  where  both  claim  and  counter-claim  suc- 
ceed.   See  Costs — Apportionment,  2. 

Counter-claim  or  set-on* :  judgment  debt  against 
pension  of  retired  clergyman.  See  Chubch 
and  Clergy,  20,  21. 

Motion  for  judgment  notwithstanding.  See 
supra,  Motion  for  Judgment,  4. 

Third  party,  by.    See  supra,  Parties,  24. 

Demurrer.] 

17. — Felony] — A  statement  of  claim  is  not 
demurrable  on  the  ground  that  it  shews  the 
cause  of  action  to  be  a  felony  for  which  the 
felon  has  not  been  prosecuted.  Boope  v. 
D'Avigdor,  Law  Bep.  10  Q.B.  T>.  412. 

18.— Frauds,  statute  of] — The  defence  of  the 
Statute  of  Frauds  cannot  be  raised  by  demurrer. 
Futcher  v.  Futcher,  60  Law  J.  Bep.  Chanc.  735. 

19. — General  demurrer] — Where  the  equity 
in  a  statement  of  claim  was  not  apparent,  but 
had  to  be  collected  from  a  long  and  complicated 
series  of  facts,  and  a  defendant  put  in  a  general 
demurrer  on  the  ground  "  that  the  facts  alleged 
do  not  shew  any  cause  of  action  to  which  effect 
can  be  given  as  against  this  defendant/1 — Held 
(affirming  the  decision  of  Eay,  J.),  that,  not- 
withstanding Order  XXVIII.  rule  2,  a  demurrer 
in  this  form  was  in  such  a  case  sufficient. 
Bidder  v.  McLean  (App.),  Law  Bep.  20  Ch.  D.  512. 

20. — Procedure  in  lieu  of:  dismissal  of 
action  as  frivolous] — Although  demurrers  are 
formally  abolished  by  Order  XXV.  rule  1,  the 
subsequent  rules  of  that  order  substitute  similar 
(and,  semble,  wider)  powers  to  the  Court  for 
obtaining  by  a  different  procedure  the  ends 
attained  by  demurrers  so  far  as  they  served  the 
beneficial  purpose  of  obtaining  a  speedy  decision 
of  the  points  at  issue.  Burstall  v.  Beyfus 
(App.),  53  Law  J.  Bep.  Chanc.  565 ;  Law  Bep. 
26  Ch.  B.  35. 

21. — Want  of  parties] — Under  the  practice 
established  by  the  Judicature  Acts  a  demurrer 
for  want  of  parties  will  not  lie.  Werderman  v. 
The  SocUtA  Generate  d'ElectriciU,  Law  Bep. 
19  Ch.  D.  246. 

Setting  down  for  hearing :  precedence  in  list  of 
actions.    See  infra,  Trial,  18. 

Particulars.] 

22. — Specified  sum :  account] — In  an  action 
by  a  legal  personal  representative  in  respect  of 
advances  of  about  27,0002.  alleged  to  have  been 
made  by  her  intestate  under  an  agreement  in 
the  nature  of  a  partnership  agreement,  not  claim- 
ing any  specified  sum,  but  seeking  to  establish 
a  lien  upon  a  certain  fund  and  asking  for  an 


account,  the  defendant,  before  defence,  applied 
for  particulars  of  the  several  advances  forming 
the  27,000Z. :— Held,  on  appeal  from  Pollock,  B., 
that  the  action  being  an  equitable  claim  for  an 
amount  to  be  ascertained  by  an  account,  and 
not  a  mere  legal  demand  for  an  ascertained  sum, 
the  particulars  asked  for  were  not  required  to 
enable  the  defendant  to  frame  her  defence,  and 
that  therefore  the  Court,  in  the  exercise  of  its 
discretion  under  Order  XXXI.  rule  1,  ought  not 
to  order  the  plaintiff  to  furnish  such  particulars. 
Augustinus  v.  Nerinckk  (App.),  Law  Bep.  16 
Ch.  D.  13. 

23. — Where  a  claim  is  made  for  a  specified 
sum,  made  up  of  a  number  of  items,  it  is  the 
settled  practice  to  order  delivery  of  particulars 
of  demand  to  enable  the  defendant  to  prepare 
his  defence.  But  where  the  claim  is  for  an 
account,  and  for  payment  of  what  shall  be 
found  due  after  taking  that  account,  then  an 
application  for  particulars  is  unnecessary  and 
improper.  Blackie  v.  Osmaston  (App.),  54  Law 
J.  Bep.  Chanc.  473 ;  Law  Bep.  28  Ch.  D.  119. 

24. — Wilful  default :  general  allegations] — 
A  legatee  of  leaseholds  claiming  an  account  on 
the  footing  of  wilful  default  from  the  executors, 
by  his  statement  of  claim  stated  that  the  defen- 
dants had  in  various  ways  misapplied  part  of 
the  rents  of  the  leaseholds,  and  thereby  injured 
the  plaintiff  and  committed  breaches  of  trust, 
and  went  on  to  state  one  particular  breach  of 
trust: — Held,  that  the  general  allegation  of 
breaches  of  trust  ought  to  be  struck  out,  unless 
the  plaintiff  furnished  particulars  within  a  week. 
In  re  Anstice;  Anstice  v.  Hibbell,  54  Law  J. 
Bep.  Chanc.  1104. 

Fraud:  discovery  before  giving  particulars.    See 
infra,  Production  of  Documents,  18. 

Patent  action,  in.    See  Patent,  3,  4. 

Probate  action,  in.    See  Probate— Practice,  14, 
15. 

Slander,  in  action  for.    See  Slander,  3. 

Beply.] 

25.  —  Time:  judgment  on  admissions  in 
pleadings] — Where  the  plaintiff  failed  to  deliver 
a  reply  to  the  defendant's  statement  of  defence 
within  the  three  weeks  prescribed  by  Order 
XXIV.  rule  1,  but  subsequently  delivered  a  reply 
before  the  defendant  gave  notice  of  motion  to 
enter  final  judgment,  the  Court  refused  to  order 
final  judgment  to  be  entered  for  the  defendant. 
Graves  v.  Terry y  51  Law  J.  Bep.  Q3.  464  ;  Law 
Bep.  9  Q.B.  D.  170. 

26. — Time:  leave  to  deliver,  after  time] — 
The  time  for  delivering  a  reply  which  would 
have  expired  on  the  25th  of  July  was  extended 
to  the  22nd  of  August,  and  then  to  the  19th  of 
September.  On  the  26th  of  September,  no  reply 
having  been  delivered,  the  defendant  served 
notice  of  motion  for  judgment.  On  the  same 
day  the  plaintiff,  by  leave  of  the  Judge,  served 
notice  of  motion  for  the  following  day  for  leave 
to  deliver  a  reply,  and  on  the  27th  the  Judge 
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refused  the  plaintiff's  motion  on  the  ground  of 
unexplained  delay : — Held,  on  appeal,  that  the 
application  ought  to  have  been  granted  on  the 
terms  of  the  plaintiff's  paying  the  costs  of  it. 
Eaton  v.  Storer  (App.),  Law  Rep.  22  Ch.  D.  91. 

Set-off,] 

27.— Rule  8  of  Order  XIX.  Rules  of  Court, 
1875,  is  only  a  rule  of  procedure,  and  was  not 
intended  to  give  rights  against  third  persons 
which  did  not  exist  before.  It  does  not  therefore 
extend  the  law  of  set-off.  In  re  The  Milan 
Tramway*  Company ;  ex  parte  Theys,  52  Law 
J.  Rep.  Chanc.  21 ;  Law  Rep.  22  Ch.  D.  122. 

28. — By  the  joint  operation  of  section  10  of 
the  Judicature  Act,  1875,  and  Order  XIX.  rule  3, 
the  defendant  to  an  action  brought  by  a  com- 
pany in  liquidation  may  in  the  same  action  set 
off  by  way  of  counter-claim  against  the  claim  of 
the  company  a  claim  for  unliquidated  damages 
to  an  amount  not  exceeding  the  claim  of  the 
company.  The  Mersey  Steel  and  Iron  Company 
(Lim.)  v.  Naylor,  Benzon  A  Co.  (App.),  51  Law 
J.  Rep.  Q.B.  576 ;  Law  Rep.  9  Q3.  D.  648. 

Semble,  Order  XIX.  rule  3,  being  only  a  rule 
of  procedure,  would  not  by  itself  be  sufficient. 
The  words  "Rules  as  to  debts  and  liabilities 
provable,"  in  section  10  of  the  Judicature  Act, 
1875,  must  be  held  to  comprise  the  rules  which 
regulate  not  only  what  are  debts  and  liabilities 
provable,  but  also  the  manner  of  their  proof. 
Ibid. 

So  as  unliquidated  damages  are  provable 
under  section  158  of  the  Companies  Act,  1862, 
section  10  imports  into  the  liquidation  of  a 
company  the  mode  adopted  in  bankruptcy  of 
proving  such  damages,  which  is  to  take  an 
account  between  the  bankrupt  and  the  party 
claiming,  and  to  set  off  against  the  amount 
claimed  any  sum  due  from  the  claimant  to  the 
bankrupt's  estate,  and  to  allow  only  the  balance 
to  be  proved.  In  other  words,  the  mutual 
credit  clause  (section  39)  of  the  Bankruptcy  Act, 
1869,  is  now,  by  section  10,  imported  into  the 
winding-up  of  a  company.    Ibid. 

[And  see  Set-off.] 

Writ,  Indorsement  on.] 

29 . — Motion  on  admissions  in  pleading] — 
The  indorsement  on  a  writ  is  not  a  "  pleading  " 
within  the  terms  of  Order  XL.  rule  11,  Rules  of 
Court,  1875,  so  as  to  entitle  a  plaintiff  to  move 
for  judgment  without  the  consent  of  the  defen- 
dant on  admissions  in  the  pleading,  although 
the  defendant  admits  the  plaintiff's  claim  and 
has  given  notice  that  he  does  not  require  the 
delivery  of  a  statement  of  claim.  Wallis  v. 
Jackson,  52  Law  J.  Rep.  Chanc.  384 ;  Law  Rep. 
23  Ch.  D.  204. 

Privileged  Communication. 

See  supra,  Interrogatories,  9, 10,  12, 19 ;  infra, 
Production  of  Documents,  4-6,  11-17. 

Probate  Aotion. 
See  Probate — Practice. 


Production  of  Documents. 
Affidavit  of  documents, 

1. — Infant:  next  friend]— The  Court  refused 
to  order  the  next  friend  of  an  infant  plaintiff  to 
make  an  affidavit  as  to  documents,  or  stay  the 
action  till  he  made  such  affidavit.  Dyke  v. 
Stephens,  Law  Rep.  29  Ch.  D.  189. 

Higginson  v.  Hall  (Law  Rep.  10  Ch.  D.  235) 
dissented  from.    Ibid. 

[And  see  In  re  Corsellis;  Lavoton  v.  Elwes, 
52  Law  J.  Rep.  Chanc.  399.} 

2. — Prolixity] — An  affidavit  of  documents  un- 
necessarily prolix  was  ordered,  on  motion,  to  be 
taken  off  the  file.  Walker  v.  Poole,  51  Law  J. 
Rep.  Chanc.  840  ;  Law  Rep.  21  Ch.  D.  835. 

Letters  may  be  described  in  an  affidavit  of 
documents  by  bundles,  with  sufficient  references 
for  identification.    Ibid. 

[And  see  supra,  Evidence,  7.] 

3. — Sufficiency:  action  brought  in  the  name 
of  third  parties]—  Goods  shipped  by  R.  &  Co. 
having  been  lost  at  sea,  the  underwriters,  who 
had  insured  the  cargo,  paid  R.  <fr  Co.  for  a  total 
loss,  and  then  commenced  an  action  against  the 
shipowners  in  the  name  of  R.  &  Co.  to  recover 
the  value  of  the  goods.  An  order  having  been 
made  by  consent  that  the  plaintiffs  should  make 
an  affidavit  stating  what  documents  were  in 
their  possession  relating  to  the  matters  in  ques- 
tion in  the  action,  and  a  further  order  having 
been  made  by  the  Master  in  chambers  that  both 
members  of  the  firm  of  R.  A  Co.  should  put  in  a 
further  and  better  affidavit,  the  solicitor  of  the 
underwriters  deposed  that  the  members  of  the 
firm  of  R.  &  Co.  were  abroad,  and  would  not  give 
any  further  discovery,  and  that  the  real  plain- 
tiffs had  done  all  they  could  do  to  comply  with 
the  order : — Held,  reversing  the  decision  of  the 
Queen's  Bench  Division,  that  the  case  must  be 
treated  as  if  the  nominal  plaintiffs  on  the  record 
were  suing  for  their  own  benefit,  and  that  the 
making  a  further  affidavit  could  not  be  dis- 
pensed with.  Wilson  v.  Raffalovich  (App.),  Law 
Rep.  7  Q.B.  D.  553. 

4. — Sufficiency:  claim  of  privilege:  order 
XXXI.  rules  15  and  17]  — Where  a  party  claims 
privilege  against  the  production  of  documents, 
his  own  affidavit  that  they  support  his  title  and 
do  not  contain  anything  to  impeach  his  title  or 
to  support  that  of  his  adversary  is  sufficient, 
unless  the  Court  can  see  from  the  nature  of  the 
questions  to  be  tried  and  of  the  documents  them- 
selves that  the  affidavit  is  not  to  be  relied  on. 
Roberts  v.  Oppenheim  (App.),  53  Law  J.  Rep. 
Chanc.  1148 ;  Law  Rep.  26  Ch.  D.  724. 

The  Attorney-General  v.  Emerson  (52  Law  J. 
Rep.  QJB.  67 ;  Law  Rep.  10  Q3.  D.  191)  dis- 
tinguished.   Ibid. 

5. — Sufficiency :  claim  of  privilege] — An  affi- 
davit of  documents  made  pursuant  to  Order 
XXXI.  rule  12  is  conclusive  against  the  party 
seeking  discovery,  not  only  generally,  but  also  in 
respect  of  the  assertion  by  the  party  making  the 
affidavit  that  certain  documents,  admitted  to  be 
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in  his  possession  and  to  be  relevant,  relate  solely 
to  his  own  case,  and  not  to  the  case  of  the 
other  party,  and  do  not  tend  to  support  it,  and 
that  to  the  best  of  his  knowledge,  information, 
and  belief  they  do  not  contain  anything  im- 
peaching his  own  case.  Where  therefore  an 
affidavit  claimed  privilege  from  production  and 
inspection  for  documents  on  the  above  ground 
without  any  further  description  of  their  cha- 
racter,— Held  (by  Denman,  J.,  and  Pollock,  B., 
dissentiente  Williams,  J.),  that,  on  the  authority 
of  Taylor  v.  Batten  (48  Law  J.  Bep.  Q.B.  73)  and 
Jones  v.  The  Monte  Video  Gas  Company  (49  Law 
J.  Bep.  Q.B.  627),  inspection  of  such  documents 
could  not  be  ordered.  Held  (by  the  Court  of 
Appeal,  affirming  the  decision  of  the  Queen's 
Bench  Division),  that,  both  on  principle  and  on 
the  construction  of  rule  11  of  Order  XXXI.,  in- 
spection-ought  not  to  be  ordered.  Bewicke  v. 
Graham  (App.),  50  Law  J.  Bep.  Chano.  396 ;  Law 
Bep.  7  Q.B.  D.  400. 

6. — Sufficiency  :  claim  of  privilege :  further 
affidavit] — The  defendant  in  an  affidavit  of  docu- 
ments objected  to  produce  certain  documents 
described  in  a  schedule,  on  the  ground  that  they 
related  solely  to  the  defence  of  his  title  to  the 
property  in  question  in  the  action,  and  were 
communications  between  himself  and  his  solici- 
tors, their  London  agents,  and  his  counsel  in 
reference  to  the  defence  of  his  title  aforesaid, 
and  prepared  or  procured  for  the  purposes  and 
in  contemplation  of  such  defence.  The  descrip- 
tion of  some  of  the  documents  as  given  in  the 
schedule  appeared  not  to  agree  with  the  above 
claim  of  privilege : — Held,  that  the  defendant 
must  make  a  further  and  better  affidavit.  Lyell 
v.  Kennedy  (H.L.),  52  Law  J.  Bep.  Chanc.  385  ; 
Law  Bep.  8  App.  Cas.  217. 

7. — Sufficiency:  documents  relating  to  any 
matter  in  question  in  the  action] — An  affidavit 
of  documents  is  insufficient  and  a  further  affi- 
davit will  be  ordered  where  it  appears  from  the 
affidavit  of  documents  itself,  or  from  the  docu- 
ments therein  referred  to,  or  from  any  admission 
in  the  pleadings  of  the  party  who  makes  the  affi- 
davit, that  there  are  or  have  been  in  his  posses- 
sion or  power  other  documents  "  relating  to  any 
matter  in  question  in  the  action  "  within  the 
meaning  of  Order  XXXI.  rule  12 ;  and  a  docu- 
ment "  relating  to  any  matter  in  question  in  the 
action  "  is  one  which  it  is  not  unreasonable  to 
suppose  contains  information  which  may,  directly 
or  indirectly,  enable  the  party  who  claims  the 
further  affidavit  either  to  advance  his  own  case 
or  to  damage  that  of  his  adversary.  La  Com- 
pagnie  Financi&re  et  Commerciale  du  Pacifique 
v.  The  Peruvian  Guano  Company  (Lim.)  (App.), 
52  Law  J.  Bep.  Q.B.  181 ;  Law  Bep.  11  Q.B.  D.  55. 

8.—- Sufficiency :  documents  relating  to  de- 
fendants' own  title] — The  Court  will  not  order 
the  production  of  documents  which  the  defen- 
dant, in  his  sworn  answer  to  an  information  (the 
procedure  as  to  which,  under  Order  LXII.,  is  not 
affected  by  the  Rules  of  the  Supreme  Court),  has 
admitted  relate  to  the  matters  in  dispute  and 
are  in  his  possession  and  control,  but  which  he 


objects  to  produce  on  the  ground  that  the  same 
form  or  support  his  own  title,  and  are  intended 
to  be  or  may  be  used  by  him  in  evidence  accord- 
ingly, and  do  not  contain  anything  impeaching 
his  defence,  or  forming  or  supporting  the  plain- 
tiff's title  or  the  plaintiff's  case.  But  where  the 
Court  can,  notwithstanding  those  averments,  see 
with  reasonable  certainty,  from  the  information, 
the  admissions  in  the  answer,  and  the  description 
of  the  documents  themselves  contained  in  the 
answer,  that  the  defendant  has  erroneously  mis- 
represented or  misconceived  the  nature  of  the 
documents,  an  order  for  the  production  of  such 
documents  will  be  made.  The  Attorney-General 
v.  Emerson  (App.),  52  Law  J.  Bep.  Q.B.  67 ;  Law 
Bep.  10  Q.B.  D.  191. 

Per  Brett,  L.J.— The  rule  applicable  to  pro- 
ceedings in  the  Court  of  Chancery  before  the 
Judicature  Act  as  to  the  sufficiency  of  an  affi- 
davit in  which  a  party  claims  protection  from 
the  production  of  documents  is  equally  applic- 
able to  an  affidavit  in  which  the  like  protection 
is  claimed  under  the  Bules  and  Orders  of  the 
Judicature  Act.    Ibid. 

0.- -Sufficiency :  documents  in  joint  possession 
of  party  and  stranger  to  the  action] — A  defen- 
dant stated  in  his  affidavit  of  documents  that 
certain  documents  were  in  the  joint  possession 
of  himself  and  another  person  not  a  party  to  the 
action.  The  affidavit  further  stated  that  he 
objected  to  produce  the  documents,  but  did  not 
state  that  he  was  unable  to  do  so,  or  that 
he  could  not  obtain  the  consent  of  the  other 
party  to  their  production : — Held  (affirming  the 
judgment  of  the  Queen's  Bench  Division,  52  Law 
J.  Bep.  Q.B.  8 ;  Law  Bep.  10  Q.B.  D.  36),  that 
the  affidavit  was  sufficient,  and  that  production 
of  the  documents  ought  not  to  be  ordered. 
Kearsley  v.  Phillips  (App.),  52  Law  J.  Bep. 
Q.B.  269  ;  Law  Bep.  10  Q.B.  D.  465. 

Murray  v.  Walter  (Cr.  &  Ph.  114)  followed. 
Ibid. 

10. — Sufficiency  :  husband  and  wife] — Where 
in  an  action  relating  to  property  in  which  a 
husband  and  wife  have  different  interests,  the 
wife  being  entitled  for  her  separate  use  and  suing 
without  a  next  friend,  the  husband  and  wife  are 
required  to  make  an  affidavit  of  documents,  they 
must  state  in  their  affidavit  what  documents 
they  or  either  of  them  have  or  have  had,  has  or 
has  had,  in  the  possession  or  power  of  them  or 
either  of  them  relating  to  the  matters  in  ques- 
tion. An  affidavit  stating  what  documents  they 
have  in  their  joint  possession  is  insufficient. 
FendaU  v.  O'Connell  (App.),  54  Law  J.  Bep. 
Chanc.  756 ;  Law  Bep.  29  Ch.  D.  899. 

Next  friend  not  compellable  to  make  discovery 
as  to  documents.    See  supra,  Next  Friend,  3. 

Privileged  communications. 

11. — Communications  by  third  party] — The 
principle  of  protecting  confidential  communica- 
tions is  of  a  limited  character,  and  is  confined 
to  communications  which  take  place  for  the 
purpose  of   obtaining  legal  advice  from  pro- 
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fessional  persons.  That  principle  is  not  to  be 
extended  to  protect  communications  made  by  a 
third  party  to  a  solicitor  for  the  purpose  of  en- 
abling the  solicitor  to  give  legal  advice  to  his 
client  in  a  matter  as  to  which  no  dispute  has 
arisen  and  no  litigation  is  pending  or  contem- 
plated. Wheeler  v.  De  Marchant  (App.),  50  Law 
J.  Rep.  Chanc.  793 ;  Law  Rep.  17  Ch.  D.  675. 

Production  ordered  of  letters  between  the 
solicitors  of  the  defendants  and  their  surveyor 
and  between  the  surveyor  and  the  solicitors, 
expept  such  (if  any)  as  the  defendants  should 
state  by  affidavit  to  have  been  prepared  con- 
fidentially after  dispute  had  arisen  between  the 
plaintiff  and  the  defendants,  and  for  the  pur- 
pose of  obtaining  information,  evidence,  or  legal 
advice  with  reference  to  litigation  existing  or 
contemplated  between  the  parties  to  the  action. 
Ibid. 

12. — Copies  of  public  documents :  waiver  of 
claim] — Although  mere  copies  of  documents 
which  are  publici  juris  are  themselves  un- 
privileged, a  collection  of  entries  in  public 
records  and  registers  and  of  photographs  of 
tombstones  and  houses  will  be  protected  from 
production  when  it  has  been  made  or  directed 
by  the  solicitors  of  a  party  for  his  defence,  and 
is  the  result  of  the  professional  knowledge, 
skill,  and  research  of  those  solicitors.  Lyell  v. 
Kennedy,  53  Law  J.  Rep.  Chanc.  937 ;  Law  Rep. 
27  Ch.  D.  1. 

A  party  who  waives  a  claim  of  privilege  in  re- 
spect of  some  out  of  a  large  number  of  docu- 
ments for  which  privilege  is  claimed  is  not  pre- 
cluded from  insisting  on  his  claim  in  respect  of 
the  remaining  documents.    Ibid. 

13. — Corporation :  cases  and  opinions :  re- 
ports and  minutes] — Reports  and  minutes  of 
committees  of  a  corporation  with  reference  to 
actual  or  contemplated  litigation  are  privileged 
communications.  The  Mayor  and  Corporation 
of  Bristol  v.  Cox,  53  Law  J.  Rep.  Chanc.  1144 ; 
Law  Rep.  26  Ch.  D.  678. 

Cases  submitted  to  counsel  after  a  dispute  has 
arisen,  and  counsel's  opinions  thereon,  are  simi- 
larly privileged;  and  this  is  so  although  the 
party  claiming  production  is  a  ratepayer  and  the 
opinions  were  paid  for  out  of  the  rates — at  all 
events,  if  the  action  is  not  one  with  direct  refer- 
ence to  the  rates.    Ibid. 

For  privilege  to  be  successfully  claimed  for 
any  of  such  documents  they  must  be  sufficiently 
identified  for  production  to  be  ensured,  if  ordered. 
Ibid. 

When  the  effect  of  a  privileged  opinion  of 
counsel  is  stated  in  the  pleadings  of  the  party 
in  whose  possession  it  is,  he  can  only  refuse  to 
produce  it  upon  condition  of  making  no  use  of 
it  at  the  trial  of  the  action.    Ibid. 

14. — Documents  privileged  in  former  actions] 
— Documents  prepared  by  the  solicitor  in  an 
action  by  P.  against  D.  for  use  in  the  conduct  of 
that  action,  being  documents  which  came  into 
existence  for  the  purpose  of  private  and  con- 
fidential communications  in  that  action,  were 


privileged  in  that  action  from  production: — 
Held  (affirming  the  judgment  of  the  Queen's 
Bench  Division),  that  these  documents  were  also 
privileged  from  production  in  an  action  by  the 
same  plaintiff  against  a  different  defendant,  and 
that  as  the  documents  had  been  once  privileged 
the  fact  that  the  enquiry  about  them  was  raised 
in  a  different  action  from  that  in  which  the 
privilege  originally  arose  did  not  destroy  the 
privilege.  Pearce  v.  Foster  (App.),  54  Law  J. 
Rep.  Q.B.  432  ;  Law  Rep.  15  Q.B.  D.  114.  . 

Bullock  v.  Corrie  (47  Law  J.  Rep.  Q.B.  352) 
approved.    Ibid. 

15.— Letters :  trustee] — Letters  between  trus- 
tees and  between  trustees  and  their  solicitors 
relating  to  the  trust  before  action  brought  are 
not  privileged  against  the  beneficiaries.  In  re 
Mason;  Mason  v.  Cattley,  52  Law  J.  Rep. 
Chanc.  478 ;  Law  Rep.  22  Ch.  D.  609. 

16. — Shortliand  notes  of  trial  of  previous 
action] — An  issue  had  been  directed  in  an  action 
to  determine  whether  the  defendant  in  such 
action  had  executed  a  certain  agreement.  The 
defendant,  during  the  trial  of  such  issue,  caused 
a  shorthand  note  of  the  proceedings  to  be  taken, 
having  meanwhile  commenced  an  action  against 
other  persons  for  conspiring  to  defraud  him  and 
to  utter,  knowing  it  to  be  a  forgery,  the  agree- 
ment in  question  in  that  issue.  The  defendants 
in  such  second  action  sought  inspection  of  the 
shorthand  notes.  The  plaintiff  claimed  that 
they  were  privileged  from  inspection,  on  the 
ground  stated  in  his  affidavit  that  they  were 
taken  "  for  the  purpose,  amongst  others,"  of  his 
case  in  the  second  action : — Held,  that  the  short- 
hand notes  were  privileged  from  inspection,  and 
that  it  was  not  essential  that  the  affidavit  claim- 
ing privilege  should  shew  that  they  came  into 
existence  exclusively  for  the  purpose  of  the 
second  action.  Nordon  v.  Defries,  51  Law  J. 
Rep.  Q3.  415 ;  Law  Rep.  8  Q.B.  D.  508. 

17.— Shorthand-writer's  notes  of  proceedings 
in  other  matter] — In  arbitration  proceedings  to 
ascertain  the  value  of  lands  belonging  to  the 
plaintiff  which  had  been  taken  by  the  defen- 
dants under  their  compulsory  powers,  the  plain- 
tiff caused  shorthand  notes  to  be  taken  of  the 
evidence  and  speeches  of  counsel.  The  plaintiff 
afterwards  brought  an  action  to  restrain  the  de- 
fendants from  infringing  certain  alleged  rights 
of  the  plaintiff  over  other  and  adjoining  land. 
The  existence  of  the  alleged  rights  was  matter 
for  consideration  in  the  arbitration.  The  de- 
fendants sought  inspection  of  the  shorthand 
notes.  The  plaintiff  claimed  that  they  were 
privileged,  on  the  ground  that  they  were  taken 
for  the  purpose,  amongst  others,  of  his  case  in 
the  action: — Held,  that  the  shorthand  notes, 
being  notes  of  proceedings  taken  in  the  presence 
of  the  defendants,  were  not  privileged  from  in- 
spection in  the  action.  Bawstorne  v.  The  Mayor 
and  Corporation  of  Preston,  54  Law  J.  Rep. 
Chanc.  1102 ;  Law  Rep.  30  Ch.  D.  116. 

Nordon  v.  Defries  (see  last  case)  not  followed. 
Ibid. 
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Right  to  production. 

18. — Account:  principal  and  agent:  fraud: 
discovery  before  giving  particulars  of  fraud : — 
The  defendants,  as  agents  for  the  plaintiffs, 
agreed  to  purchase  goods  in  Japan,  on  commis- 
sion and  at  the  lowest  possible  prices.  The 
plaintiffs  sued  for  an  account,  and  alleged  gene- 
rally that  the  defendants  had  been  in  the  habit 
of  buying  at '  prices  higher  than  the  lowest 
current  prices,  and  had  secretly  received  back 
discounts  and  commissions  from  the  vendors  of 
the  goods.  The  defendants  denied  the  general 
allegations  of  fraud,  and  pleaded  a  settlement 
of  account.  Upon  an  application  by  the  plain- 
tiffs for  discovery  of  the  defendants'  books  and 
documents, — Held,  by  Cotton,  L.J.  (affirming 
Bacon,  V.C.,  but  dissentiente  Fry,  L.J.),  that  the 
plaintiffs  were  entitled  to  discovery  under  Order 
XXXI.  rule  20,  before  giving  particulars  of  fraud 
under  Order  XIX.  rule  6.  White  v.  Ahrens 
(App.),  64  Law  J.  Rep.  Chanc.  145 ;  Law  Rep. 
26  Ch.  D.  717. 

10. — Arbitration :  finality  of  order  of  refer- 
ence]— An  order  having  been  taken  by  consent 
referring  the  action  and  all  matters  in  difference 
between  the  parties  to  an  arbitrator,  the  plaintiff 
afterwards  took  out  a  summons,  under  Order 
XXXI.  rule  12,  for  an  affidavit  and  inspection  of 
documents : — Held,  that  the  Court  had  no  power 
to  make  any  order,  the  only  office  remaining  to 
be  discharged  by  the  Court  being  that  of  record- 
ing judgment  according  to  the  arbitrator's 
award.  Penrice  v.  Williams,  52  Law  J.  Rep. 
Chanc.  593 ;  Law  Rep.  23  Ch.  D.  853. 

20. — Banking  account:  bankers1  books  evi- 
dence act,  1879  (42  Vict.  c.  11),  s.  7]— In  an 
action  for  goods  sold  and  delivered,  to  which 
payment  and  a  counter-claim  were  pleaded,  the 
plaintiff,  after  issue  joined,  applied  ex  parte  to 
a  Judge  at  chambers  and  obtained  leave,  under 
section  7  of  the  Bankers'  Books  Evidence  Act, 
1879,  to  inspect  the  defendant's  banking  account. 
The  order  was  served  on  the  defendant's  bankers, 
and  they,  on  receipt  of  it,  informed  the  defen- 
dant, who  thus  heard  of  the  order  which  .had 
been  made.  The  defendant  took  out  a  summons 
before  the  same  Judge  to  set  aside  the  order, 
and  obtained  a  variation  of  it  by  which  the  in- 
spection was  limited  to  the  period  within  which 
the  goods  were  alleged  to  have  been  sold  and 
delivered : — Held,  that,  under  the  circumstances, 
the  plaintiff  was  not  entitled  to  the  order  for  in- 
spection. Davies  v.  White,  53  Law  J.  Rep.  Q.B. 
275. 

Per  Day,  J.,  that  in  civil  proceedings  an  appli- 
cation for  such  an  order  for  inspection  ought 
not  to  be  made  ex  parte ;  and  semble,  that  the 
power  to  grant  the  order  ex  parte  is  limited  to 
criminal  proceedings.    Ibid. 

21. — Company :  documents  in  possession  of 
liquidator  after  dissolution]— One  of  several 
defendants  stated  in  his  affidavit  of  documents 
that  certain  documents  were  in  his  possession 
or  power,  but  that  he  had  no  property  in  them. 


The  affidavit  further  stated  that  he  objected  to 
produce  them  on  the  ground  that  he  originally 
had  the  custody  of  them  as  the  liquidator  ap- 
pointed in  the  winding-up  of  a  company.  The 
liquidation  proceedings  had  come  to  an  end ;  the 
company  had  been  dissolved  before  the  com- 
mencement of  an  action  on  a  joint  and  several 
promissory  note  made  by  the  defendants  as 
directors  of  the  company  to  secure  repayment 
of  any  sums  which  might  become  due  from 
the  company  to  the  plaintiffs : — Held,  that  the 
plaintiffs  were  entitled  to  an  order  on  the  de- 
fendant to  produce  the  documents  for  inspection, 
as  he  was  a  person  who,  being  bound  under 
section  155  of  the  Companies  Act,  1862,  to  keep 
the  same  for  a  period  of  five  years  from  the  date 
of  the  dissolution  of  the  company,  had  an  abso- 
lute control  over  them.  The  London  and  York- 
shire Bank  v.  Cooper  (App.),  54  Law  J.  Rep. 
Q3. 495 ;  Law  Rep.  15  Q.B.  D.  7. 

22.— Copies:  right  to  take]— Any  party  having 
a  right  to  the  production  and  inspection  of  docu- 
ments has  also  a  right  to  take  copies  of  them. 
Pratt  v.  Pratt,  61  Law  J.  Rep.  Chanc.  840. 

Lockett  v.  Carey  (10  Jur.  N.S.  144)  not  fol- 
lowed on  this  point.  Ibid. 
,  23. —Documents  referred  to  in  pleadings]— 
Documents  referred  to  in  a  pleading  must  be  pro- 
duced at  once  as  soon  as  the  pleading  is  delivered, 
unless  some  special  reason  to  the  contrary  be 
shewn.  The  plaintiff  in  his  statement  of  claim 
referred  to  letters  written  by  himself :— Held, 
that  he  could  not  be  ordered  to  produce  copies 
of  these  letters,  there  being  no  reference  to  sucii 
copies  in  the  statement  of  claim.  Webster  v. 
Whewall  (49  Law  J.  Rep.  Chanc.  704 ;  Law  Rep. 
15  Ch.  D.  120)  observed  upon.  Quilter  v.  Heatly 
(App.),  Law  Rep.  23  Ch.  D.  42. 

24. — Documents  for  which  privilege  is  claimed 
cannot  be  ordered  to  be  produced  merely  upon 
the  ground  that  they  are  referred  to  in  the  plead- 
ings. The  penalty  for  non-production  is  that 
they  cannot  afterwards  be  put  in  evidence — 
Order  XXI.  rule  15.  Roberts  v.  Oppenheim 
(App.),  53  Law  J.  Rep.  Chanc.  1148 ;  Law  Rep. 
26  Ch.  D.  724. 

25.— Lunatic:  committee:  deeds  in  custody 
of  the  court] —There  is  no  power  to  make  an 
order,  in  an  action  of  trespass  to  land  brought 
against  the  committee  of  a  lunatic,  for  the  pro- 
duction of  title-deeds  in  the  custody  of  the  Court 
having  jurisdiction  in  lunacy,  and  therefore  out 
of  his  possession  or  control.  Vivian  v.  Little, 
52  Law  J.  Rep.  Q.B.  771 ;  Law  Rep.  11  Q.B.  D. 
370. 

26.— Marine  insurance :  ship's  papers  :  "all 
persons  interested11]— In  an  action  on  a  policy 
of  marine  insurance  to  recover  the  amount  of  a 
particular  average  loss,  the  defendant  is  entitled, 
without  an  affidavit,  and  under  the  old  practice, 
which  has  not  been  affected  by  the  Judicature 
Act,  to  an  order  staying  proceedings  until  the 
ship's  papers  and  other  documents  have  been 
produced  by  the  plaintiff  and  all  persons  in- 
terested in  the  proceedings  and  in  the  insurance 
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the  subject-matter  of  the  action.  The  China 
Transpacific  Steamship  Company  v.  The  Com- 
mercial Union  Assurance  Company  (App.),  51 
Law  J.  Bep.  QJB.  132 ;  Law  Rep.  8  Q.B.  D.  142. 

27. — Partnership  accounts :  leave  to  seal  up 
private  entries] — In  an  administration  action 
brought  by  a  beneficiary  under  the  will  of  W.  P. 
against  J.  P.,  his  executor  and  co-partner,  an 
order  was  made  for  taking  the  partnership 
accounts  as  between  J.  P.  and  his  testator's 
estate.  Upon  an  application  for  discovery  of 
documents  in  the  defendant's  possession,  J.  P. 
admitted  the  possession  of  the  partnership 
books,  but  claimed  to  seal  up  all  entries  made 
by  him  in  a  partnership  book  which  he  swore 
by  his  affidavit  related  to  his  own  private  affairs 
and  were  not  material  to  the  action.  The  Court 
held  (affirming  Chitty,  J.)  that  it  was  not  a  case 
in  which  the  oath  of  the  person  ordered  to  pro- 
duce was  conclusive  as  to  the  relevancy  of  the 
document.  To  exclude  the  right  which  a  part- 
ner, or  a  representative  of  the  partner,  has  to 
inspection  of  the  partnership  books,  a  general 
statement  on  oath  that  certain  entries  related 
to  the  producing  party's  private  affairs  was  not 
sufficient.  He  must  so  far  shew  the  nature  of 
the  particular  entries  as  to  enable  the  party  re- 
quiring production  to  judge  whether  he  oould 
safely  dispense  with  the  inspection  of  them,  and 
the  liberty  given  in  the  order  for  production 
must  in  such  a  case  specify  the  particular 
entries  which  he  should  be  allowed  to  seal  up. 
Pickering  v.  Pickering  (App.),  53  Law  J.  Rep. 
Chanc.  550;  Law  Rep.  25  Ch.  D.  247. 

J.  P.  was  held  entitled  to  seal  up  entries  which 
he  swore  related  only  to  certain  trust  matters 
and  which  had  no  relation  to  the  partnership, 
and  also  letters  to  his  medical  man;  but  was 
not  allowed  to  seal  up  entries  of  correspondence 
between  him  and  his  bankers  and  solicitors, 
although  in  his  affidavit  he  swore  that  they 
related  only  to  his  private  affairs.    Ibid. 

28. — Penalties:  action  for] — A  plaintiff 
sought  discovery  of  documents  from  a  defen- 
dant in  an  action  for  penalties : — Held,  that  dis- 
covery could  not  be  ordered.  Hunnings  v.  Wil- 
liamson, 52  Law  J.  Rep.  QJB.  400;  Law  Bep. 
10  Q3.  D.  459. 

20. — Person  not  a  party  to  the  action] — By 
Order  XXXVII.  rule  7  of  the  Rules  of  Court, 
1883,  the  Court  or  a  Judge  may  in  any  cause  or 
matter  at  any  stage  of  the  proceedings  order  the 
attendance  of  any  person  for  the  purpose  of 
producing  such  writings  or  other  documents  as 
he  could  be  compelled  to  produce  at  the  hearing 
or  trial.  In  an  action  brought  by  the  plaintiffs 
against  the  defendants  for  an  improper  use  and 
publication  of  certain  telegrams  transmitted  by 
them  to  the  plaintiffs,  the  defendants  applied, 
under  Order  XXXVII.  rule  7,  for  the  production 
of  certain  documents  belonging  to  and  in  the 
possession  of  the  Electric  News  Telegraph  Com- 
pany, who  were  not  parties  to  the  action,  with 
a  view  of  shewing  that  the  news  contained  in 
the  telegrams  had  been  communicated  by  the 
plaintiffs  to  such  company,  and  by  them  made 


publio,  prior  to  the  time  at  which  such  news  was 
published  by  the  defendants.  The  defendants 
contended  that  the  production  of  the  documents 
in  question  would  simplify  the  proceedings  at 
the  trial  and  save  expense: — Held,  that  the 
power  conferred  on  the  Court  was  one  which,  if 
it  existed,  should  be  exercised  with  extreme 
caution,  and  that  no  sufficient  ground  had  been 
shewn  for  the  production  of  the  documents 
asked  for.  The  Central  News  Company  v.  The 
Eastern  News  Telegraph  Company,  53  Law  J. 
Rep.  Q.B.  236. 

80. — Place  of  production :  subsequent  order 
changing  place :  discretion  of  court :  jurisdiction : 
London  agents]  —As  a  general  rule,  after  a  Judge 
has  made  the  usual  order  for  the  production  of 
documents  at  any  particular  place,  he  or  his 
successor,  or  his  representative  on  the  Bench, 
has  jurisdiction  at  any  subsequent  period,  if 
ciroumstances  appear  to  warrant  it,  to  direct 
that  those  documents  previously  directed  to  be 
produced  at  one  place,  or  some  of  them,  shall 
be  produced  at  another  place.  Prestney  v.  The 
Mayor  dc.  of  Colchester  (App.),  52  Law  J.  Rep. 
Chanc.  877 ;  Law  Rep.  24  Ch.  D.  376. 

Such  an  order  is  an  exercise  of  the  Judge's 
discretion,  and  an  appeal  therefrom  will  not  be 
readily  entertained.    Ibid. 

Semble,  the  same  rule  applies  to  orders 
which  do  not  decide  the  rights  of  parties,  but 
are  merely  directory  in  their  nature,  when  cir- 
cumstances arise  that  require  the  form  of  the 
order  to  be  varied.    Ibid. 

So  held  on  appeal  from  Pearson,  J.,  52  Law  J. 
Rep.  Chanc.  346. 

As  a  general  rule  the  proper  place  for  pro- 
duction of  documents  by  a  party  to  an  action  is 
the  office  in  London  of  his  country  solicitor's 
London  agent,  and  not  the  office  of  the  country 
solicitor.  But  the  Court  has  a  discretion,  where 
special  circumstances  render  it  desirable  so  to 
do,  to  order  that  the  production  shall  take  place 
elsewhere  than  in  London. — Per  Pearson,  J.  Ibid. 

Where  it  appeared  that  the  documents  con- 
sisted of  charters  of  a  corporation  and  other 
ancient  and  valuable  documents  which  were 
exceedingly  numerous  and  peculiarly  liable  to 
be  destroyed  or  lost  in  transit  to  or  from  London, 
the  Court  ordered  that  the  production  should 
take  place  in  the  muniment  office  of  the  cor- 
poration at  Colchester;  but  gave  the  opposite 
parties  leave  to  apply  at  the  trial,  whether  suc- 
cessful or  unsuccessful,  for  any  additional  costs 
incurred  by  them  in  consequence  of  the  pro- 
duction having  taken  place  at  Colchester  instead 
of  in  London.    Ibid. 

Lien  of  solicitor:  right  to  production  how 
affected  by.    See  Solicitor,  23. 

Official  referee,  in  proceedings  before.  See  infra, 
Reference,  4. 

Prohibition. 

See  Church  and  Clergy,  11, 12 ;  Publio  Health 
Act,  28;  Railway  Company,  22,  24,  25; 
Salfobd  Hundred  Court. 
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Prolixity. 

See  supra,  Evidence,  7 ;  Production  of  Docu- 
ments, 2. 

Prospective  Damage. 
Injunction.    See  Nuisance,  6. 

Quo  Warranto. 

[Proceedings  in  quo  warranto  to  be  deemed  to 
be  civil  proceedings,  whether  for  purposes  of 
appeal  or  otherwise.    47  &  48  Vict.  o.  15.] 

Beceiver. 
Appointment  and  powers  of.    See  Receiver. 

Becovery  of  Land. 

See  supra,  Joinder  of  Causes  of  Action. 

Appeal  for  costs.    See  supra.  Appeal,  13. 

Discovery.    See  supra,  Interrogatories,  10. 

Landlord  and  tenant :  attornment  clause : 
special  indorsement.  See  infra,  Writ  of 
Summons,  9. 

Pleading  in  action  for.    See  supra,  Pleading,  10. 

Writ  specially  indorsed.  See  infra,  Writ  of 
Summons,  9. 

Bedemption  Action. 
See  Mortgage — Redemption  Action. 

Beferenoe. 

Reference  and  report  of  referee. 

1. — Consent  of  parties :  costs]— The  Court  or 
a  Judge  has  no  power  to  refer  any  cause  or 
matter  to  a-  special  referee  without  the  consent 
of  the  parties  thereto.  Where  one  of  the  parties 
to  a  cause  objected  to  a  reference  to  a  special 
referee,  the  Judge,  in  ordering  the  cause  to  be 
tried  by  an  official  referee,  ordered  that  "the 
extra  costs  occasioned  by  a  trial  before  an 
official  referee  instead  of  a  special  referee  be 
reserved  "  : — Held,  that  the  Judge  had  juris- 
diction to  insert  these  terms  in  the  order.  The 
London  and  Lancashire  Fire  Insurance  Com- 
pany v.  The  British  American  Association,  54 
Law  J.  Rep.  Q.B.  302. 

2. — Matters  requiring  prolonged  examination 
of  documents  or  scientific  or  local  investigation  : 
discretion  of  judge:  appeal]  —  The  Court  of 
Appeal  has  jurisdiction  to  review  the  discretion 
exercised  by  a  Judge  under  the  provisions  of 
section  57  of  the  Judicature  Act,  1873,  which 
empower  him  to  refer  any  question  or  issue  of 
fact  which  may  arise  "  in  any  cause  or  matter 
requiring  any  prolonged  examination  of  docu- 
ments or  accounts,  or  any  scientific  or  local 
investigation,"  which  cannot  in  the  opinion  of 
such  Judge  conveniently  be  made  before  a  jury. 
But  as  a  general  rule  the  Court  will  only  interfere 
where  it  clearly  appears  that  such  discretion  has 
been  improperly  exercised :— So  held,  jper  Brett, 
LJ.,  and  Holier,  L.J. ;  Lord  Coleridge,   C.J., 
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dissentients  Ormerod  v.  The  Todmorden  Joint 
Stock  Mill  Company  (Lim.)  (App.),  51  Law  J. 
Rep.  Q.B.  348  ;  Law  Rep.  8  Q.B.  D.  664. 

3. — Power  to  make  peremptory  appointment 
for  proceeding  with  reference]  —A  referee,  whether 
official  or  special,  and  whether  he  has  to  try 
a  matter  or  report  thereon,  has  power,  subject 
to  the  control  of  the  Court,  to  peremptorily 
appoint  a  day  for  the  hearing  of  the  reference, 
and,  in  the  absence  of  either  party,  to  proceed 
with  the  same.  The  Baroness  Wenlock  v.  The 
River  Dee  Company  (App.),  53  Law  J.  Rep.  Q.B. 
208. 

4. — Production  of  documents :  jurisdiction] — 
The  official  referees  have  no  jurisdiction  to  make 
an  order  for  the  production  of  documents,  the 
proper  oourse  being  to  take  out  a  summons  for 
the  purpose  in  the  chambers  of  the  Judge  to 
whom  the  action  is  attached.  Dauvillier  v. 
Myers,  Law  Rep.  17  Ch.  D.  346. 

6.—  Report:  form  o/]— Where  at  the  trial 
a  certain  account  arising  in  the  action  is  ordered 
to  be  taken  before  the  official  referee,  and  further 
consideration  is  adjourned,  the  report  must  not 
simply  state  the  result  of  the  account,  but  must 
set  it  out  stating  what  items  have  been  allowed, 
and  what  items  have  been  disallowed.  Burrard 
v.  Calishert  51  Law  J.  Rep.  Chano.  223;  Law 
Rep.  19  Ch.  D.  644. 

6. — A  referee  acting  under  section  57  of  the 
Judicature  Act,  1873,  is  not  bound  to  set  out 
in  his  report  the  reasons  or  grounds  upon  which 
he  has  arrived  at  the  findings  of  fact  referred  to 
him  for  trial ;  but  the  Court  has  power,  under 
Order  XXXVI.  rule  34,  to  require  any  explanation 
or  reasons  from  the  referee  as  to  the  principle 
upon  which  the  findings  of  fact  have  been 
arrived  at  by  him.  Miller  v.  Pilling  (App.), 
51  Law  J.  Rep.  Q.B.  481 ;  Law  Rep.  9  Q.B.  D.  736. 

Subsequent  proceedings. 

7. — Confirmation :  summons  to  confirm  report] 
— At  the  trial  of  an  action  it  was  ordered  that 
certain  accounts  be  taken  by  the  official  referee, 
and  that  the  rest  of  the  trial  do  stand  over  until 
the  official  referee  shall  have  made  his  report. 
The  report  having  been  made  and  filed, — Held, 
that  no  "  summons  to  confirm  "  the  report  was 
required  before  the  action  was  restored  to  the 
paper  for  hearing.  Deacon  v.  Dolby,  51  Law  J. 
Rep.  Chano.  248. 

8. — Motion  to  adopt  report  and  for  judgment] 
— Where  a  preliminary  account  has  been  referred 
to  an  official  referee,  and  the  referee  has  made 
his  report,  the  proper  course  is  not  to  set  the 
cause  down  for  hearing,  but  for  the  party  in 
whose  favour  the  findings  are  to  move  for  judg- 
ment on  the  report,  and  for  the  opposite  party 
to  move  to  set  it  aside.  Walker  v.  Bunkell 
(App.),  52  Law  J.  Rep.  Chanc.  596 ;  Law  Rep. 
22  Ch.  D.  722. 

Per  Kay,  J. — The  referee  is  not  bound,  and, 
as  a  general  rule,  ought  not,  to  state  his  reasons 
for  his  findings.  His  duty  is  to  state  results  in 
as  concise  a  form  as  possible,  similar  to  that  of 
a  chief  clerk's  certificate.    Ibid. 
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0. —Objection  to  report :  notice  of] — Objection 
to  a  part  of  a  report  of  an  official  referee  may 
be  taken  on  the  report  coming  before  the  Court 
for  adoption.  But  notice  of  objection  should  be 
given.  In  re  Brook ;  Sykes  v.  Brook,  50  Law  J. 
Bep.  Chanc.  744. 

10. — Power  of  court  to  enquire  into  report] — 
Where  a  receiver  has  been  appointed  and  certain 
questions  have  been  referred  to  a  Master  of  the 
Queen's  Bench  Division  to  report,  the  report  of 
the  Master,  by  analogy  to  the  practice  in  the 
Chancery  Division  in  respect  to  the  certificate 
of  a  chief  clerk,  is  not  final  and  conclusive ;  the 
Court  therefore  has  power  to  enquire  into  the 
accuracy  or  not  of  such  report.  Walmsley  v. 
Mundy;  ex  parte  Ooodenough  (App.),  53  Law  J. 
Bep.  Q.B.  304 ;  Law  Bep.  13  Q.B.  D.  807. 

11. — Setting  aside :  time  for  application  and 
how  to  be  made] — Where  there  has  been  a  refer- 
ence under  section  57  of  the  Judicature  Act,  1873, 
and  one  of  the  parties  is  dissatisfied  with  the 
findings  of  the  referee,  he  may  move  to  set  the 
report  aside  at  any  time  before  judgment  has 
been  given  upon  it.  Bedborough  v.  The  Army  and 
Navy  Hotel  Company,  53  Law  J.  Bep.  Chanc.  658. 

The  practice  as  laid  down  in  Dyke  v.  Cannell 
(No.  13  infra)  is  not  altered  by  the  Rules  of  the 
Supreme  Court,  1883.    Ibid. 

12. — An  order  referring  the  issues  of  fact  in 
an  action  was  made  under  section  57  of  the 
Judicature  Act,  1873.  The  Judge  ordering  the 
reference  was  moved  to  set  aside  the  referee's 
findings : — Held,  that  the  motion  must  be  made 
before  a  Divisional  Court.  Gooke  v.  Newcastle 
and  Gateshead  Water  Company,  52  Law  J.  Bep. 
Q.B.  337 ;  Law  Bep.  10  Q.B.  D.  332. 

Quaere,  whether  the  period  from  which  the 
time  for  moving  against  a  referee's  report  runs 
is  not  the  delivery  of  the  report  to  the  Judge. 
Ibid. 

13.— On  a  reference  under  section  57  of  the 
Judicature  Aot,  if  the  unsuccessful  party  desires 
to  question  the  findings  of  the  referee,  the  pro- 
per course  is  to  move  the  Court  on  notice  under 
Order  LIIL  to  the  other  party,  and  such  a 
motion  need  not  be  made  within  the  time 
limited  by  Order  XXXIX.  rule  la  for  moving 
for  a  new  trial  in  an  action  tried  by  a  jury. 
Dyke  v.  Cannell,  Law  Bep.  11  Q.B.  D.  180. 

14. — Varying  report]—  Where  an  action  has 
been  referred  to  an  official  referee  who  has  made 
his  report,  and  a  party  to  the  action  wishes  to 
have  the  report  varied,  his  proper  course  is,  if 
the  action  is  coming  on  for  further  considera- 
tion, to  give  a  notice  of  motion  to  vary  for  a 
regular  motion  day.  Such  a  motion  will,  as  a 
matter  of  course,  be  ordered  to  stand  over  until 
the  further  consideration,  and  come  on  with  it. 
If  the  action  is  not  coming  on  for  further  con- 
sideration, the  party  desiring  to  vary  the  report 
should  apply  by  either  motion  or  summons  for 
that  purpose.  Burrard  v.  Calisher,  51  Law  J. 
Bep.  Chanc.  510 ;  Law  Bep.  19  Ch.  D.  644. 

Behearing. 
See  supra,  Appeal. 


Beply. 
See  supra,  Pleading,  25,  26. 

Beport. 
See  supra,  Reference. 

Bepresentative  Action. 
See  supra,  Parties,  6. 

Bet 


Order. 

Transfer  of  stock  :  notice  in  lieu  of  distringas'] 
— A  notice  having  been  served  on  the  Bank  of 
England  under  rules  4  and  7  of  Order  XL VI., 
Bules  of  Court,  1875,  to  prevent  the  transfer  of 
stock  or  the  payment  of  dividends  thereon  with- 
out notice  to  the  persons  serving  the  notice,  the 
bank  gave  notice  to  them  that  an  application 
had  been  made  to  the  bank  to  allow  the  transfer 
of  the  stock  and  to  pay  the  dividends  thereon, 
and  that  they  should  comply  with  the  applica- 
tion, unless  an  order  of  the  Court  should  be 
served  on  them  within  eight  days.  A  motion 
was  then  made  ex  parte  for  an  order  to  restrain 
the  bank  from  permitting  the  transferor  paying 
the  dividends : — Held,  that  the  proper  course 
was  to  grant  an  interim  injunction  over  the  next 
regular  motion  day,  and  that  notice  of  the  order 
must  be  served  on  the  legal  owners  of  the  stock. 
In  re  Blaksley's  Trusts,  Law  Bep.  23  Ch.  D.  549. 

Betainer. 
Of  solicitor.    See  Sougitob,  45. 

Bules  of  Court. 

[Power  to  make  rules  for  regulating  procedure 
on  appeals  from  inferior  Courts.  47  &  48  Vict, 
c.  61,  ss.  23,  24.] 

Bale  by  Court. 

1#— Opening  biddings :  sale  of  land  by  auction 
act]— A  contract  for  the  sale  of  land  under  the 
direction  of  the  Court,  which  has  been  confirmed 
by  the  chief  olerk,  will  not  be  set  aside  or 
varied,  even  at  the  instance  of  beneficiaries,  on 
the  mere  ground  of  an  advance  in  price  where 
there  is  no  suggestion  of  fraud  or  improper  con- 
duct in  the  management  of  the  sale.  In  re 
Bartlett ;  Newman  v.  Hook,  50  Law  J.  Bep. 
Chanc.  205 ;  Law  Bep.  16  Ch.  D.  561. 

The  principles  of  the  Sale  of  Land  by  Auction 
Act,  1867,  apply  as  well  to  sales  by  private  con- 
tract as  to  sales  by  auction.    Ibid. 

2. — Order  of  court :  error  apparent  on  face 
of  order:  conveyancing  and  law  of  property 
act,  1881]—  A  purchaser  under  the  order  of  a 
Court,  provided  the  Court  be  of  competent  juris- 
diction, is  by  section  70  of  the  Conveyancing 
Act,  1881,  protected  against  any  impropriety  in 
the  order,  even  though  there  be  an  error  appa- 
rent on  the  face  of  the  order.  In  re  Hall  Dare's 
Contract  with  Messrs*  Simson  and  Mason  (App.), 
51  Law  J.  Bep.  Chanc  671 ;  Law  Bep.  21  Ch. 
D.41. 


PRACTICE,  Sale  by  Court— Service. 


451 


An  order  made  under  the  Settled  Estates  Act, 
1877,  was  wrong  in  not  naming  the  persons  en- 
titled in  remainder,  with  whose  concurrence  and 
consent  the  Court  dispensed  in  ordering  a  sale 
under  the  Act.  Upon  the  purchaser  objecting 
that  the  order  was  improper,— Held,  that  in 
Bpite  of  that  error  the  purchaser  was  protected 
by  section  70  of  the  Conveyancing  Act.    Ibid. 

Appeal  from  order  of  Judge  settling  conveyance. 
See  Vendor  and  Purchaser,  17. 

Consent  of  tenant  for  life  unnecessary  where 
there  is  order  of  Court  directing  sale.  See 
Settled  Land  Act,  30. 

Deposit:  solicitor:  authority  of,  to  receive  de- 
posit from  auctioneer  for  purpose  of  paying 
into  Court.    See  Solicitor,  8. 

Foreclosure  action,  in.  See  Mortgage—  Fore- 
closure, 24-26. 

Out  of  Court :  under  Settled  Estates  Acts.  See 
Settled  Estates  Acts,  7,  8. 

Scandal. 
See  Costs— Jurisdiction,  4. 

Security  for  Cos U. 
See  Costs— Security  for. 

Sequestration. 

1.— Costs]— The  plaintiff  had  been  ordered  to 
pay  certain  costs.  A  four-day  order  was  made, 
and  at  the  same  time  leave  to  issue  sequestration 
in  case  of  non-payment  of  costs  on  the  day 
named  was  given  to  the  defendant.  Snow  v. 
Bolton,  50  Law  J.  Rep.  Chanc.  743:  Law  Rep. 
17  Ch.  D.  433. 

2. — Jurisdiction:  debt:  costs] — The  balance 
due  from  his  bankers  to  a  party  to  an  action 
was  ordered  to  be  paid  into  Court  on  motion 
in  the  action,  under  a  sequestration  issued  on 
judgment  obtained  in  the  action  against  such 
party.  Miller  v.  Huddlestone,  62  Law  J.  Rep. 
Chanc.  208 ;  Law  Rep.  22  Ch.  D.  233. 

8.— Probate  division :  jurisdiction :  adminis- 
tration]— An  order  was  made  on  summons  in  an 
administration  action  directing  payment  to  se- 
questrators appointed  by  the  Probate  and  Divorce 
Division  of  income  of  a  beneficiary  under  the 
trust  being  administered.  In  re  Blade;  Blade 
v.  Hulme,  50  Law  J.  Rep.  Chanc.  729;  Law 
Rep.  18  Ch.  D.  653. 

Bankrupt:  action  against,  in  colonial  Court: 
sequestration  to  compel  appearance :  leave  of 
Court  of  Bankruptcy.  See  Bankruptcy — 
Sequestration. 

Sequestrator:  powers  of.  See  Chubch  and 
Clergy,  6. 

Service. 

Address  for  service. 
See  supra,  Appearance,  4. 


Affidavit  of  service. 
Production  of.    See  supra,  Appearance,  1,  2. 

Attachment. 
Notice  of  motion  for  writ  of.    See  Arrest,  15. 

Firm%  on. 

1. — Lunatic :  business  carried  on  by  lunatic 
in  the  name  of  a  firm :  mode  of  service  of  writ] 
— Order  IX.  rule  6a  of  the  Rules  of  Court, 
which  permits  in  certain  cases  the  service  of  a 
writ  at  the  principal  place  of  business  carried 
on  by  one  person  in  the  name  of  a  firm  ap- 
parently consisting  of  more  than  one  person 
does  not  apply  where  such  person  is  a  lunatic 
or  of  unsound  mind.  In  such  a  case  the  proper 
mode  of  servioe  is  that  laid  down  in  Order  IX. 
rule  5.  The  Fore  Street  Warehouse  Company 
(Lim.)  v.  Durrant  dt  Co.,  52  Law  J.  Rep.  QJJ. 
287 ;  Law  Rep.  10  Q.B.  D.  471. 

2. — Service  on  one  member  of  partnership : 
appearance  by  him  only  "as  a  partner  of  the 
firm  "] — A  writ  was  issued  against  a  trading  part- 
nership (unincorporated),  and  served  upon  a 
member  of  the  firm,  who  entered  an  appearance, 
"  W.  N.,  a  partner  of  the  firm  of  W.  T.  &  Co." 
There  was  no  service  upon  or  appearance  by 
the  other  members  of  the  firm: — Held,  that 
leave  to  sign  judgment  against  the  firm  for  de- 
fault of  appearance  could  not  be  granted.  Jack- 
son  v.  Litchfield  &  Sons  (see  supra,  Judgment, 
17)  followed.  Adam  v.  Toumend,  Law  Rep.  14 
QJB.  D.  103. 

Out  of  jurisdiction. 

3. — Discretion  of  court] — The  Court  has  a 
discretion  to  grant  or  refuse  leave  to  serve  a 
writ  out  of  the  jurisdiction,  and  such  leave  will 
not  be  granted  until  a  careful  and  sufficient 
examination  of  the  circumstances  of  the  case 
has  shewn  that  it  would  be  justifiable  to  do  so, 
and  such  an  examination  will  be  made  notwith- . 
standing  that  it  may  necessarily  involve  some 
enquiry  into  the  merits  of  the  case.  SocietS 
OenSrale  de  Paris  v.  Dreyfus  Brothers,  54  Law 
J.  Rep.  Chanc.  893  ;  Law  Rep.  29  Ch.  D.  239. 

4. — Extension  of  time] — The  time  for  indors- 
ing the  date  of  service  on  a  writ  served  at 
Gavelston,  in  the  United  States,  was  extended 
for  a  month  from  the  application.  Hastings  v. 
Hurley,  50  Law  J.  Rep.  Chanc.  577 ;  Law  Rep. 
16  Ch.  D.  734. 

5. — Foreign  corporation :  "  officer  " ;  "  clerk  "] 
— The  defendant  company,  having  head  offices 
in  Paris,  Bordeaux,  and  Marseilles,  had  agents 
and  correspondents,  among  other  places,  in 
London.  Service  of  a  writ  of  summons  on  an 
agent  in  London  was  set  aside  on  the  ground 
that  it  was  not  service  on  the  "head  officer, 
clerk,  treasurer,  or  secretary  of  such  corpora- 
tion," within  Order  IX.  rule  8.  Walter  Nutter 
&  Co.  v.  Messageries  Maritimes  de  France,  54 
Law  J.  Rep.  Q.B.  527. 

6.— Foreigner  out  of  the  jurisdiction :  notice 
of  appointment  of  receiver] — The  plaintiff  having 
obtained  judgment  against   the  defendant,   a 
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foreigner  resident  out  of  the  jurisdiction,  a  sum- 
mons was  issued  by  leave  of  a  Judge  at  chambers 
calling  on  the  defendant  to  shew  cause  why  a 
receiver  should  not  be  appointed.  On  an  ap- 
plication for  leave  to  serve  this  summons  on  the 
defendant  out  of  the  jurisdiction,— Held,  that 
there  was  no  jurisdiction  to  grant  such  leave. 
Weldon  v.  Gounod,  Law  Rep.  15  Q.B.  D.  622. 

7.—  Injunction:  writ  claiming'} — A  writ  of 
Bummons  claiming  an  injunction  to  restrain  the 
defendant  (resident  in  Dublin)  from  sending  to 
the  plaintiffs,  or  either  of  them,  in  London, 
through  the  post-office  or  otherwise,  libellous, 
defamatory,  or  obscene  post-cards,  Ac,  and  also 
claiming  damage's,  may  by  leave  of  the  Court  be 
issued  and  served  upon  a  defendant  residing  in 
Dublin,  under  Order  XI.  rule  1  (/),  notwith- 
standing the  obstacles  to  making  the  injunction 
available.  Objection  after  appearance,  too  late — 
Order  LXX.  rule  2.  Tozier  v.  Hawkins,  Law 
Bep.  15  Q.B.  D.  650. 

8. — Lancaster:  palatine  court]—  Where  the 
sole  defendant  to  an  action  commenced  in  the 
Chancery  Court  of  the  County  Palatine  of  Lan- 
caster is  resident  out  of  the  jurisdiction  of  that 
Court,  leave  to  serve  the  writ  of  summons  upon 
him  out  of  the  jurisdiction,  if  it  can  be  granted 
at  all  (as  to  which  quaere),  will  only  be  granted 
under  very  special  circumstances.  In  re  Wat* 
mough;  Sergenson  v.  Belce  (App.),  Law  Bep. 
24  Ch.  D.  280. 

0. — Leave  to  issue  writ :  leave  to  serve] — Ap- 
plications for  leave  to  issue  a  writ  for  service 
out  of  the  jurisdiction,  and  to  serve  the  same 
when  issued,  should  be  made  in  chambers,  either 
separately  or  simultaneously :  in  the  former  case, 
a  copy  of  the  writ  is  indorsed  by  the  chief  clerk 
with  leave  to  issue  it,  and  the  subsequent  order 
for  service  is  made  upon  affidavit  intituled  in 
the  action  ;  in  the  latter  case,  the  application  is 
supported  by  affidavit  intituled  in  the  matter  of 
the  intended  action.  Stigand  v.  Stigand,  51  Law 
•  J.  Bep.  Chanc.  446  ;  Law  Bep.  19  Ch.  D.  460. 

10. — Leave  to  serve]—  No  leave  will  now  be 
given  to  serve  a  writ  out  of  the  jurisdiction 
except  in  cases  within  Order  XL  rule  1.  In  re 
Eager;  Eager  v.  Johnstone  (App.),  52  Law  J. 
Bep.  Chanc.  56 ;  Law  Bep.  22  Ch.  D.  86. 

11. — Motion  to  discharge  order  for  service  of 
writ  out  of  jurisdiction :  admissibility  of  evi- 
dence"]— When  a  plaintiff  has  obtained  leave 
under  Order  XI.  to  serve  a  writ  upon  a  defen- 
dant out  of  the  jurisdiction,  the  defendant,  on 
moving  to  discharge  the  order,  is  entitled  to  go 
into  evidence  to  shew  that  no  cause  of  action 
has  arisen  against  him  within  the  jurisdiction. 
Fowler  v.  Barsiow  (App.),  51  Law  J.  Bep.  Chanc. 
103  ;  Law  Bep.  20  Ch.  D.  240. 

Semble,  The  Great  Australian  Gold  Mining 
Company  v.  Martin  (46  Law  J.  Bep.  Chanc.  289 ; 
Law  Bep.  5  Ch.  D.  1)  overruled  upon  this  point. 
Ibid. 

Sufficiency  of  the  plaintiff's  affidavit  under 
Order  XL  rule  3  considered.    Ibid. 

12.— Scotland  or  Ireland :  defendant] — Order 
XI.  rule  1  (e)  has  taken  away  the  power  of  the 


Court  to  allow  service  of  a  writ  out  of  the  juris- 
diction in  actions  for  breach  of  contract  within 
that  rule,  where  the  defendant  is  domiciled  or 
ordinarily  resident  in  Scotland  or  Ireland.  Len- 
ders v.  Anderson,  53  Law  J.  Bep.  Q.B.  104  ;  Law 
Bep.  12  Q.B.  D.  50. 

18. — Action  for  rent] — The  writ  of  summons 
in  an  action  for  the  recovery  of  rent  due  under 
a  lease  of  premises  situate  within  the  jurisdic- 
tion may  not  be  served  on  a  defendant  domiciled 
in  Scotland,  because  the  action  is  one  within 
Order  XL  rule  1(c),  in  which  case  service  of 
the  writ  may  not  be  allowed  on  a  defendant 
domiciled  or  ordinarily  resident  in  Scotland  or 
Ireland.  Agnew  v.  Usher,  54  Law  J.  Bep.  Q~B. 
371 ;  Law  Bep.  14  Q.B.  D.  78. 

14.— Scotland  or  Ireland :  third  party] — The 
issue  of  a  third-party  notice  for  service  out  of 
the  jurisdiction,  under  Order  XI.  rule  1,  on  a 
person  domiciled  or  ordinarily  resident  in  Scot- 
land or  Ireland  will  not  be  allowed.  Speller  v. 
The  Bristol  Steam  Navigation  Company  (App.), 
53  Law  J.  Bep.  Q.B.  322 ;  Law  Bep.  13  Q.B.  D.  96. 

Lenders  v.  Anderson  (No.  12  supra)  followed. 
Ibid. 

Clause  (g)  of  that  rule  has  no  application  to 
third-party  notices.    Ibid. 

Per  the  Court  of  Appeal. — Leave  to  serve  a 
third-party  notice  will  not  be  given  where  a  de- 
fendant claims  to  be  entitled  to  indemnity  over 
against  a  third  party  under  Order  XVI.  rule  48, 
except  where  there  is  a  contract  express  or  im- 
plied on  the  part  of  such  third  party  to  indem- 
nify the  defendant.    Ibid. 

15. — Slander :  publication  abroad  with  dam- 
age in  England] — Where  a  charge  of  miscon- 
duct made  out  of  the  jurisdiction  against  an 
officer  of  an  English  vessel  to  the  captain  is  re- 
ported to  the  owners  in  England,  who  dismiss 
the  officer,  "  the  act  or  thing  for  which  damages 
are  sought  to  be  recovered  "  is  not  done  within 
the  jurisdiction,  so  as  to  admit  of  a  writ  in  an 
action  for  slander  against  the  person  making  the 
charge  being  issued  for  service  out  of  the  juris- 
diction under  Order  XI.  rule  1.  Bree  v.  Marescaux 
(App.),  50  Law  J.  Bep.  Q.B.  676 ;  Law  Bep.  7 
Q.B.  D.  434. 

16. — Substantial  defendant] — On  an  applica- 
tion to  serve  a  person  out  of  the  jurisdiction 
under  Order  XI.  rule  1  (g)t  it  must  be  shewn 
that  there  is  within  the  jurisdiction  a  defendant 
against  whom  substantial  relief  is  claimed,  and 
it  must  also  be  shewn  that  the  defendant  within 
the  jurisdiction  has  been  previously  duly  served. 
The  Yorkshire  Tannery  and  Boot  Manufactory 
(Lim.)  v.  The  Eglington  Chemical  Company 
(Lvm.)t  54  Law  J.  Bep.  Chanc  81. 

Semble,  that  where  a  person  resident  out  of 
the  jurisdiction  has  brought  an  action  in  this 
country,  he  has  made  himself  amenable  to  the 
jurisdiction  with  respect  to  matters  connected 
with  his  action.    Ibid. 

Substituted, 
17 .—Solicitor  :  charging  order]  — M.  having 
obtained  a  charging  order  under  23  &  24  Vict. 
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c.  127,  s.  28,  on  a  sum  in  Court  belonging  to  the 
defendant,  in  respect  of  his  taxed  costs  as 
solicitor  for  the  defendant,  took  out  a  summons 
calling  on  the  defendant  to  shew  cause  why  the 
money  should  not  be  paid  out  of  Court  to  him 
in  part  satisfaction  of  his  costs.  The  defendant 
successfully  evaded  service  of  the  summons. 
The  Court  of  Appeal  ordered  a  notice  to  be  put 
up  in  the  Master's  office,  to  the  effect  that  the 
summons  had  been  issued,  and  would  be  taken 
to  have  been  duly  served  upon  the  defendant  if 
he  did  not  appear  within  one  month  from  the 
date  of  such  notice ;  that  a  similar  notice  should 
be  inserted  in  the  Times  newspaper,  and  should 
also  be  sent  to  one  L.,  who  was  the  last  person 
who  acted  as  the  defendant's  solicitor,  and  to 
one  H.,  who  was  one  of  the  defendant's  friends. 
Hunt  v.  Austin ;  ex  parte  Mason  (App.),  51  Law 
J.  Rep.  Q.B.  455  ;  Law  Rep.  9  Q.B.  D.  598. 

Bet-off. 
See  supra,  Pleading,  27,  28. 

Setting  down. 
Cause.    See  infra,  Trial,  18. 

Shorthand  Writer's  Notes. 
Costs  of.    See  Costs— Shorthand  Notes. 
Production  of.    See  supra,  Production  of  Docu- 
ments, 16,  17. 

Solioitor. 

See  Solicitor. 

Special  Case. 

A  Special  Case  stated  in  an  action  cannot  be 
amended  after  an  order  and  certificate  have  been 
made  upon  it.  Where  a  Special  Case  is  stated 
in  an  action,  and  a  decision  given  upon  it  under 
a  mistake  of  fact,  the  Court  is  not  bound  by 
that  decision  unless  it  has  been  adopted  by  sub- 
sequent orders,  but  may  disregard  it,  direct  the 
action  to  go  on  to  trial,  and  direct  enquiries  to 
ascertain  the  real  facts.  In  re  Taylor* s  Estate ; 
Tomlin  v.  Underhay  (App.),  Law  Rep.  22  Ch. 
D.  495. 

Statement  of  Claim. 
See  supra,  Pleading,  11. 

Staying  Proceedings. 
Appeal,  pending. 

1. — Action  dismissed:  application,  to  what 
court] — Where  an  action  has  been  dismissed, 
the  Court  below  has  jurisdiction  to  entertain  an 
application  seeking  a  stay  of  proceedings  pend- 
ing an  appeal  under  the  order  appealed  from — 
e.g.  an  application  to  stay  proceedings  for  costs, 
pending  an  appeal—and  the  application  must 
be  made  in  the  first  instance  to  the  Court  below. 
Otto  v.  Lindford  (App.),  51  Law  J.  Rep.  Chano. 
102  ;  Law  Rep.  18  Ch.  D.  894. 

Wilson  v.  Church  (48  Law  J.  Rep.  Chano. 
690  ;  Law  Rep.  11  Ch.  D.  576)  explained.    Ibid. 


2. — House  of  lords :  appeal  as  to  amount  of 
damages  only] — An  application  to  stay  execu- 
tion will  not  be  granted  by  the  Court  of  Appeal 
in  order  to  give  a  party  who  is  dissatisfied  with 
the  amount  of  damages  assessed  by  a  jury  an 
opportunity  to  decide  whether  he  will  appeal 
or  not  to  the  House  of  Lords.  Webber  v.  The 
London,  Brighton,  and  South  Coast  Railway 
Company  (App.),  61  Law  J.  Rep.  Q.B.  154. 

3. — House  of  lords:  costs:  special  circum- 
stances]— The  Court  will  not  stay  execution  for 
costs,  pending  an  appeal  to  the  House  of  Lords, 
upon  payment  into  Court  of  the  amount,  with- 
out the  inability  of  the  respondent  to  repay  the 
amount  or  other  special  circumstances  being 
shewn.  Barker  v.  Lavery  (App.),  54  Law  J. 
Bep.  Q.B.  241 ;  Law  Rep.  14  QJB.  D.  769. 

4. — House  of  lords  :  interest :  costs  of  sale 
and  reinvestment] — An  order  was  made  by  the 
Court  of  Appeal  directing  a  sum  of  consols  in 
Court  to  be  sold  and  the  proceeds  paid  to  B. 
T.  appealed  to  the  House  of  Lords,  and  after 
sale,  but  before  payment  out,  applied  to  stay  pro- 
ceedings pending  the  appeal,  asking  to  have  the 
proceeds  of  the  sale  of  the  fund  reinvested  and 
retained  in  Court : — Held,  that,  as  a  condition 
of  obtaining  the  order,  Y.  must  undertake  that 
in  case  his  appeal  was  unsuccessful  he  would 
make  good  the  difference  between  the  income 
actually  produced  by  the  fund  and  interest  at 
41.  per  cent,  per  annum,  and  would  also  pay  the 
costs  of  the  sale  and  reinvestment.  Brewer  v. 
Yorke  ;  Torke  v.  Brewer  (App.),  Law  Rep.  20  Ch. 
D.  669. 

5. — House  of  lords  :  point  of  law  :  issues  of 
fatt] — When  an  appeal  upon  a  point  of  law  is 
allowed,  and  the  case  is  remitted  to  the  Court 
below  for  trial  on  the  issues  of  fact,  the  Court 
of  Appeal  will  not,  as  a  general  rule,  stay  the 
trial  of  the  issues  of  fact  pending  an  appeal  to 
the  House  of  Lords  on  the  point  of  law.  In  re 
Palmer  (App.),  52  Law  J.  Rep.  Chanc.  224  ;  Law 
Rep.  22  Ch.  D.  88. 

6. — Refusal  of  application  by  court  beloto : 
renewal  of  application  to  court  of  appeal] — The 
jurisdiction  conferred  by  Order  LVIII.  rules  16 
and  17  on  the  Court  below  and  the  Court  of 
Appeal  is  an  alternative  and  co-ordinate  juris- 
diction, but  by  rule  17  the  exercise  by  the  Court 
of  Appeal  of  that  jurisdiction  is  restricted  by 
the  condition  that  the  application  shall  be  made 
in  the  first  instance  to  the  Court  below.  Cropper 
v.  Smith  (App.),  53  Law  J.  Rep.  Chanc.  170; 
Law  Rep.  24  Ch.  D.  305. 

An  application  from  a  refusal  by  that  Court 
to  the  Court  of  Appeal  is  merely  a  renewal  of 
the  application  to  a  Court  of  co-ordinate  juris- 
diction ;  and  although,  so  far  as  it  seeks  to  vary 
the  decision  of  the  Court  below,  it  is  a  motion 
by  way  of  appeal,  it  is  not  an  appeal,  and  as 
such  subject  to  the  conditions  affecting  applica- 
tions as  regards  which  the  Court  of  Appeal  has 
no  jurisdiction  except  by  way  of  appeal.  There- 
fore an  application  to  the  Court  of  Appeal  for 
a  stay  of  proceedings  pending  an  appeal  is  not 
out  of  time,  although  made  more  than  twenty- 
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one  days  after  a  refusal  by  the  Court  below  to 
order  such  stay.    Ibid. 

Dictum  of  Jessel,  M.R.,  in  The  Attorney- 
General  v.  The  Swansea  Improvements  and 
Tramway  Company  (48  Law  J.  Rep.  Chane.  72 ; 
Law  Rep.  9  Ch.  D.  46)  disapproved.    Ibid. 

Retention  of  fond  in  Court  not  ordered.    See 
BUpra,  Payment  out  of  Court,  2. 

Concurrent  actions. 

7.— Conduct  of  proceedings :  burden  of  proof] 
— When  application  is  made  to  stay  one  of  two 
cross  actions  arising  out  of  the  same  subject- 
matter,  no  inflexible  rule  exists  as  to  which 
action  ought  to  be  Btayed  or  as  to  which  litigant 
ought  to  be  allowed  to  proceed  as  plaintiff  with 
his  action.  Generally  that  plaintiff  will  be 
allowed  to  proceed  on  whom  the  burden  of  proof 
substantially  lies,  although  the  circumstances 
of  each  case,  such  as  priority  of  issue  of  writ 
and  comparative  importance  of  the  claim  or 
cause  of  action,  are  matters  to  be  considered 
in  determining  the  question.  Thomson  v.  The 
South-Eastern  Railway  Company ;  The  South 
Eastern  Railway  Company  v.  Thomson  (App.), 
51  Law  J.  Rep.  Q~B.  322 ;  Law  Rep.  9  Q.B. 
D.  320. 

8. — Foreign  court:  action  in,  and  in  this 
country] — When  a  plaintiff  sues  a  defendant  in 
this  country  and  also  in  a  foreign  country  for 
the  same  cause  of  action,  the  Court  in  this 
country  has  jurisdiction  in  a  proper  case  to  stay 
the  proceedings  in  this  country  on  the  ground 
that  the  defendant  is  being  doubly  vexed  by 
reason  of  the  action  being  brought  also  in  the 
foreign  country.  But  if  in  the  foreign  country 
there  are  different  forms  of  procedure  and 
different  remedies,  the  mere  fact  that  the  plain- 
tiff is  also  suing  in  the  foreign  country  is  not 
of  itself  evidence  of  vexation.  McHenry  v. 
Lewis  (App.),  52  Law  J.  Rep.  Chanc.  325  ;  Law 
Rep.  22  Ch.  D.  397. 

Cox  v.  Mitchell  (7  Com.  B.  Rep.  N.S.  55  ;  29 
Law  J.  Rep.  C.P.  33)  discussed.    Ibid. 

Lord  Dillon  v.  Alvares  (4  Ves.  357)  explained 
to  be  no  longer  law.    Ibid. 

0. — The  plaintiffs  commenced  an  action  in 
this  country  and  in. France  against  the  same 
defendants,  claiming  delivery  of  certain  cargoes 
of  guano,  or  to  be  paid  the  value  thereof — the 
only  difference  in  the  subject-matter  of  the 
two  actions  being  that  the  English  action  ex- 
tended to  one  more  cargo  of  guano  than  the 
French  action  : — Held,  that  these  facts  did  not 
of  themselves  amount  to  vexation ;  and  a  mo- 
tion by  the  defendants  that  the  plaintiffs  might 
be  put  to  their  election  as  to  which  action  they 
would  proceed  with  was  refused.  The  Peruvian 
Guano  Company  v.  Bockwoldt  (App.),  52  Law 
J.  Rep.  Chanc.  714  ;  Law  Rep.  23  Ch.  D.  225. 

10. — B.,  resident  in  San  Francisco,  brought 
an  action  against  C.  in  England  alleging  that  C. 
had  been  B.'s  agent  to  purchase  for  him  goods 
in  England,  that  B.  had  recently  discovered  that 
C.  had  in  the  accounts  rendered  charged  more 


for  the  goods  than  he  had  paid  for  them,  and 
asking  for  an  account  against  C.  as  agent.  C, 
by  his  statement  of  defence,  denied  agency, 
alleged  that  he  had  as  principal  Bold  the  goods 
to  B.,  insisted  on  the  accounts  rendered  as 
settled  accounts,  and  alleged  that  a  large  balance 
was  due,  C.  then  commenced  an  action  in  San 
Francisco  against  B.  to  recover  the  amount 
which  he  so  alleged  to  be  due.  B.  moved  to 
restrain  this  action :— Held,  by  Chitty,  J.,  and 
by  the  Court  of  Appeal,  that  the  action  ought 
not  to  be  restrained,  for  that  there  was  no 
prima  facie  inference  that  the  bringing  the 
action  abroad,  during  the  pendency  of  an  action 
in  England  in  which  the  matters  in  dispute 
could  be  determined,  was  vexatious,  since  the 
course  of  procedure  in  San  Francisco  might  be 
such  as  to  give  advantages  to  C.  of  which  he 
was  entitled  to  avail  himself,  and  that  the 
burden  lay  on  B.  to  prove  that  C.'s  action  was 
vexatious,  which  he  had  failed  to  do.  Hyman 
v.  Helm  (App.),  Law  Rep.  27  Ch.  D.  531. 

11. — Lancaster  court :  conduct  of  proceedings] 
— A  judgment  creditor  of  the  defendant  brought 
an  action  in  the  Court  of  the  County  Palatine  of 
Lancaster  to  obtain  a  declaration  that  he  had  a 
charge  upon  certain  lands  of  the  defendant  com- 
prised in  a  certain  deed  of  settlement,  and  to 
carry  into  effect  the  trusts  of  the  settlement. 
He  obtained  judgment  for  a  declaration  of  his 
charge,  and  for  administration,  enquiries,  and  a 
receiver.  Afterwards  one  of  the  beneficiaries 
under  the  settlement  brought  an  action  in  the 
High  Court  to  carry  into  effect  the  trusts  of  the 
settlement,  and  charging  the  trustees  with  a 
breach  of  trust.  Judgment  was  obtained  and 
enquiries  directed,  including  one  as  to  the  breach 
of  trust : — Held,  that  the  plaintiff  in  the  Palatine 
action  was  not  a  stranger  to  the  action  in  the 
High  Court,  and  was  entitled  to  the  conduct  of 
that  action ;  and  he  undertaking  to  add  the  en- 
quiry as  to  the  breach  of  trust  to  the  enquiry 
in  the  Palatine  action,  the  Court  stayed  all 
proceedings  in  the  action  in  the  High  Court. 
Townsend  v.  Tovmsend  (App.),  Law  Rep.  23  Ch. 
D.  100. 

12. — Two  actions  by  same  plaintiff :  title  sub- 
stantially same] — J.  M.,  as  the  legal  personal 
representative  of  B.,  who  was  alleged  to  be  the 
sole  next-of-kin  of  J.,  brought  an  action  against 
the  legal  personal  representatives  of  the  former 
personal  representatives  of  J.  for  an  account  of 
his  personal  estate.  J.  M.  having  died,  the  suit 
was  continued  by  M.,  as  the  legal  personal  re- 
presentative of  B.,  against  the  legal  personal 
representatives  of  the  former  representatives  of 
J.,  and  his  bill  was  dismissed  with  costs  on  the 
ground  that  the  title  of  B.  as  next-of-kin  was  not 
proved.  M.  afterwards  obtained  administration 
de  bonis  non  with  the  will  annexed  to  the  estate 
of  J.  against  F.  (who  was  one  of  the  defendants 
in  the  former  suit)  for  an  account  of  the  per- 
sonal estate  of  J.  received  by  some  of  his  former 
personal  representatives: — Held,  that  although 
M.  was  suing  in  the  second  suit  in  a  different 
capacity  to  that  in  which  he  sued  in  the  former 
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suit,  he  was  substantially  suing  by  virtue  of  the 
same  alleged  title,  and  that  he  must  be  treated 
as  bringing  a  second  suit  for  the  same  matter  as 
the  former,  and  the  proceedings  in  the  second 
suit  must  be  stayed  until  he  had  paid  the  costs 
of  the  former.  Martin  v.  Earl  Beauchamp 
(App.),  53  Law  J.  Rep.  Ghano.  1150 ;  Law  Rep. 
25  Ch.  D.  12. 
Decision  of  Pearson,  J.,  affirmed.    Ibid. 

Lis   alibi   pendens.     See  Admiralty — Stay  of 
Proceedings,  2,  3. 

Married  woman  :  next  friend.    See  supra,  Next 
Friend,  2. 

Costs,  non-payment  of, 

13. — Plaintiff  ordered  to  pay  costs] — There  is 
no  rule  of  practice  by  which  a  plaintiff  ordered 
to  pay  costs  in  the  course  of  an  action,  but  not 
paying  them,  is  liable  to  have  his  action  stayed 
until  they  are  paid.  Morton  v.  Palmer,  51  Law 
J.  Rep.  Q.B.  307 ;  Law  Rep.  9  QJB.  D.  89. 

Reversal  of  an  order  to  stay  proceedings  made 
at  chambers  on  the  strength  of  an  order  of  the 
Court  of  Appeal  Betting  aside  the  verdict  for  the 
plaintiff  and  granting  a  new  trial,  and  further 
directing  the  plaintiff  to  pay  the  costs  of  the 
appeal  and  of  the  motion  below.    Ibid. 

Security  for  costs :  neglect  to  give.    See  supra, 
Next  Friend,  2. 

Frivolous  or  vexatious  action* 

14. — Action  by  bankrupt  for  maliciously  pro- 
curing adjudication] — No  action  can  be  brought 
by  a  bankrupt  for  maliciously  procuring  his  ad- 
judication so  long  as  the  adjudication  itself  has 
not  been  set  aside.  The  Metropolitan  Bank 
(Lim.)  and  Cooper  (the  liquidator  thereof)  v. 
Pooley  (H.L.),  54  Law  J.  Rep.  Q.B.  449 ;  Law 
Rep.  10  App.  Gas.  210. 

Whitworth  v.  Hall  (2  B.  &  Ad.  695)  followed. 
Ibid. 

Such  an  action  may  be  dismissed  as  frivolous 
and  vexatious  on  summons  under  Order  XXV. 
rule  4.    Ibid. 

Order  XXV.  rule  4  enables  the  Court  to  deal 
in  an  easy  and  summary  manner  with  demur- 
rable actions,  and  also .  affirms  the  inherent 
power  of  the  Court  to  protect  itself  from  the 
abuse  of  its  procedure  by  the  bringing  of  frivolous 
and  vexatious  actions.    Ibid. 

16. — Bankruptcy  of  plaintiff :  refusal  of  trus- 
tee to  proceed] — Where  the  plaintiff  is  adjudicated 
bankrupt,  and  his  trustee  declines  to  proceed 
with  the  action,  it  may  be  stayed  by  an  order  in 
chambers,  and  the  defendant  need  not  plead  the 
bankruptcy  in  bar.  Warder  v.  Saunders,  Law 
Rep.  10  Q.B.  D.  114. 

Jurisdiction  to  stay  proceedings  under  order 
against  wish  of  one  party.  See  supra,  Judg- 
ment, 4. 

Married  woman :  next  friend.  See  supra,  Next 
Friend,  3,  4.  # 

Retransfer  of  stock:  second  petition  for.  See 
National  Debt  Cokmissionebb. 


Stop-Order. 
Priority :  notice.  Sec  Mortgage — Priority,  14-16. 

Striking  out. 
Embarrassing  pleading.  See  supra,  Pleading,  7, 8. 

Substituted  Service. 
See  supra,  Servioe,  17. 

Substituting  Parties. 
See  supra,  Parties,  1-6. 

Summary  Applications. 

[The  provisions  of  18  &  19  Vict.  c.  134,  s.  16,  ex- 
tended to  all  applications  under  any  Act  of 
Parliament  heretofore  passed  or  hereafter  to  be 
passed  under  or  by  virtue  of  which  the  High 
Court  of  Justice  or  any  Judge  thereof  is  em- 
powered to  make  orders  in  respect  of  trust 
funds,  or  any  other  matters,  upon  petition  pre- 
sented or  motion  made  in  a  summary  way. 
47  &  48  Vict.  c.  61,  s.  13.1 

Supplemental  Proceedings. 

See  supra,  Parties. 

Third  Party. 
See  supra,  Parties,  21-35. 

Time. 

Appeal,  for.  See  supra,  Appeal,  38-49 ;  and  see 
Bankruptct— Appeal,  12-15. 

Reply,  for.    See  supra,  Pleading,  25,  26. 

Revivor  for  purpose  of  appeal.  See  supra, 
Parties,  10. 

Writ  of  summons:  issue  of:  time  from  which 
dating.    See  infra,  Writ  of  Summons,  4. 

Trade  Mark  Cases,  in. 
See  Trade  Marx. 

Transfer  of  Action. 

1. — Accounts :  chancery  division] — The  Court 
refused  to  stay  or  transfer  from  the  Chancery 
Division  an  action  for  account,  though  there  was 
pending  in  a  more  advanced  stage  a  common  law 
action  in  which  the  same  issues  were  raised  by 
the  plaintiff  in  the  Chancery  Division  by  counter- 
claim. Ladd  v.  Puleston;  Puleston  v.  Ladd, 
52  Law  J.  Rep.  Chanc.  816 ;  (App.)  976. 

2. — Application  after  judgment,  hearing  of] — 
Applications  after  judgment  in  causes  trans- 
ferred from  Bacon,  V.C.,  to  Fry,  J.,  for  hearing 
should  be  heard  by  Fry,  J.  Shaw  v.  Brown,  50 
Law  J.  Rep.  Chanc  232. 

8. — Vendor  and  purchaser;  action  for  return 
of  deposit :  counter-claim  for  specific  perform- 
ance]— An  action  by  the  purchaser  of  land  for 
the  return  of  his  deposit-money,  in  which  the 
defendant  counter-claims  for  specific  perform* 
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ance,  should,  if  brought  in  the  Queen's  Bench 
Division,  be  transferred  to  the  Chancery  Division. 
The  London  Land  Company  (Lim.)  v.  flarris,  53 
Law  J.  Rep.  QJB.  636  ;  Law  Rep.  13  QJ3.  D.  540. 

Action  remitted  to  County  Court :  until  set  down 
superior  Court  retains  jurisdiction.  See  County 
Court,  27. 

Administration  action :  insolvent  estate:  transfer 
to  Court  of  Bankruptcy.  See  Administration, 
20. 

Costs  of  action  remitted  to  County  Court :  power 
over  costs  remains  in  superior  Court.  See 
County  Coubt,  6. 

Trial. 

Jurisdiction  of  Judge, 

1. — Leaving  party  to  move  for  judgment] — 
Upon  the  trial  of  an  action  at  Nisi  Prius  the 
Judge  may,  if  he  thinks  fit,  at  or  after  the  trial, 
leave  any  party  to  move  a  Divisional  Court  for 
judgment,  notwithstanding  the  provisions  of 
section  17  of  the  Appellate  Jurisdiction  Act, 
1876,  and  the  Rules  of  the  Supreme  Court,  1876, 
Order  XXXVI.  rule  22a,  Order  LVIIa.  Benschor 
v.  Coley,  52  Law  J.  Rep.  QJB.  398. 

Jury :  misdirection.  See  Ship — Charter-party,  1. 

Mode  of. 

2. — Infant  defendant :  notice  of  trial :  motion 
for  judgment] — Where  several  defendants  to  an 
action,  one  of  whom  was  an  infant,  failed  to  put 
in  any  statements  of  defence,  the  Court  ordered 
that  the  action  should  be  set  down  on  notice  of 
trial  as  against  the  infant  defendant,  and  on 
notice  of  motion  for  judgment  on  the  statement 
of  claim  as  against  the  adult  defendants.  The 
National  Provincial  Bank  v.  Evans,  51  Law  J. 
Rep.  Chanc.  97. 

3. — In  an  action  for  sale  in  lieu  of  partition 
the  sole  defendant  was  an  infant.  The  facts 
were  simple,  and  no  defence  was  put  in.  The 
plaintiffs  moved  for  judgment,  and  supported 
their  motion  by  affidavits  which  verified  the 
statement  of  claim.  The  guardian  ad  litem  did 
not  object  to  the  proposed  minutes  of  judgment : 
— Held,  that,  under  the  circumstances,  the  plain- 
tiffs had  taken  the  proper  course,  and  that  notice 
of  trial  need  not  be  given.  In  re  Fitswater ;  Fits- 
water  v.  Waterhouse,  52  Law  J.  Rep.  Chanc.  83. 

There  is  nothing  in  the  Rules  of  Court,  or  in 
Ellis  v.  Bobbins  (50  Law  J.  Rep.  Chanc.  512),  or 
The  National  Provincial  Bank  v.  Evans  (see 
last  case),  to  the  contrary.    Ibid. 

4. — Jury:  trial  by:  discretion  of  court] — 
A  motion  for  an  interim  injunction  in  an 
action  to  restrain  a  nuisance  stood  over  with 
leave  to  expedite  the  trial.  The  defendant  gave 
notice  under  rule  3,  Order  XXXVI.  that  he  de- 
sired a  jury.  The  Court  refused  to  exercise  its 
discretion  under  rule  26  of  that  Order  to  dispense 
with  a  jury.  Clark  &  Co.  v.  Skipper,  51  Law  J. 
Rep.  Chanc.  519 ;  Law  Rep.  21  Ch.  D.  13*4. 

6. — Jury,  trial  by :  right  to] — Either  party  to 
an  aotion  has  a  right  under  Order  XXXVI.  rule  3, 


without  any  reason  assigned,  to  trial  by  jury, 
subject  to  the  Judge's  discretion  under  rule  26 
of  tike  same  Order,  if  for  any  reason  other  than 
expense  the  Judge  thinks  it  better  not  to  have  it 
bo  tried.  In  re  Martin;  Hunt  v.  Chambers 
(App.),  51  Law  J.  Rep.  Chanc.  683 ;  Law  Rep. 
20  Ch.  D.  365. 

It  is  for  the  party  who  objects  to  a  trial  by 
jury  to  shew  a  sufficient  reason  against  it.    Ibid. 

Where  an  order  is  made  for  a  trial  by  jury  it 
is  the  practice,  on  the  ground  of  convenience,  to 
transfer  the  whole  action  to  the  Queen's  Bench 
Division.    Ibid. 

The  Court  of  Appeal  is  alow  to  interfere  with 
the  exercise  of  discretion  by  a  Judge ;  but  that 
decision  must  be  exercised  according  to  correct 
principles  of  law.    Ibid. 

The  remarks  of  James,  L.  J.,  in  Buston  v.  Tobin 
(Law  Rep.  10  Ch.  D.  558,  565)  must  not  be  read 
as  laying  down  a  general  rule  that  in  no  case  is 
there  an  appeal  from  the  exercise  by  a  Judge  of 
his  discretion.    Ibid. 

6. — A  party  who  desires  that  an  action  shall 
be  tried  with  a  jury  must  obtain  an  order  to  that 
effect ;  and  if  the  case  falls  within  Order  XXXVL 
rule  6,  the  Master  has  no  discretion,  but  must 
make  the  order.  Trower  v.  The  Law  Life 
Assurance  Society  (App.),  54  Law  J.  Rep.  Q.B. 
407. 

7. — Where  a  plaintiff  brought  his  action, 
which  was  substantially  for  damages,  in  the 
Chancery  Division,  and  afterwards  took  out  a 
summons  asking  for  a  trial  by  jury,  which  the 
defendant  resisted  on  the  ground  that  there  were 
questions  of  law  to  be  decided  which  could  not 
properly  go  before  a  jury, — Held,  that  if  the 
Court  had  a  discretion,  it  would  not  exercise  it 
so  as  to  deprive  the  plaintiff  of  his  right  to  a 
trial  by  jury.  Coles  v.  The  Civil  Service  Supply 
Association,  53  Law  J.  Rep.  Chanc.  638 ;  Law 
Rep.  26  Ch.  D.  529. 

8. — Where  the  principal  claim  in  an  action 
comes  within  that  class  of  actions  which  by  the 
Judicature  Act,  1873,  s.  34,  are  assigned  to  the 
Chancery  Division,  the  addition  to  the  claim  of 
a  cause  of  aotion  which  is  not  so  assigned  does 
not  give  the  parties  the  right  to  have  a  trial  by 
jury  under  Order  XXXVL  rule  6.  Gardner  v. 
Jay  (Appj,  54  Law  J.  Rep.  Chanc.  762;  Law 
Rep.  29  Ch.  D.  50. 

Cardinall  v.  Cardinall  (No.  10  infra)  com- 
mented on.    Ibid. 

9. — The  defendant  has  an  absolute  right  to  a 
trial  with  a  jury  under  Order  XXXVL  rule  6, 
notwithstanding  that  the  cause  is  a  cause  which 
prior  to  the  passing  of  the  Judicature  Act  "  could 
without  any  consent  of  parties  have  been  tried 
without  a  jury  "  within  rule  4  of  the  same  order. 
The  Old  Mill  Company  v.  The  Duckingfield 
Local  Board,  54  Law  J.  Rep.  Chanc.  160. 

10. — Trial  without  jury,  when  proper] — If  an 
action  (being  one  of  those  specially  assigned  to 
the  Chancery  Division)  raises  a  mixed  question 
of  law  and  fact,  where  the  verdict  of  a  jury 
would  not  decide  the  case  it  ought  to  be  tried  by 
a  Judge  without  a  jury.   Cardinall  v.  Cardinall, 
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68  Law  J.  Rep.  Chanc  636 ;  Law  Rep.  25  Oh.  D. 
772. 

11. — An  action  for  specific  performance  was 
directed,  against  the  desire  of  the  defendant,  to 
be  tried  without  a  jury.  Usil  v.  Whelpton,  60 
Law  J.  Rep.  Chanc.  511. 

Discretion  of  Court.    See  Probate— Practice,  19. 

New  Trial.    See  supra,  New  Trial. 

Secret  of  trade :  hearing  with  closed  doors.    See 
Patent,  2. 

Notice  of. 

12. — Duration  of:  no  entry  of  trial :  motion 
to  dismiss  for  want  of  prosecution) — Where  a 
plaintiff  gives  notice  for  the  trial  of  an  action  in 
Middlesex,  but  does  not  "within  six  days" 
enter  the  trial  as  provided  by  Order  XXXVI. 
rule  16,  the  action  may,  on  the  application  of 
the  defendant,  be  "  dismissed  for  want  of  prose- 
cution "  under  rule  12.  Crick  v.  Hewlett,  53 
Law  J.  Rep.  Chanc.  1110 ;  Law  Rep.  27  Ch.  D. 
354. 

13. — The  lapse  of  the  six  weeks  from  the 
close  of  the  pleadings  allowed  by  Order  XXXVI. 
rule  12  to  a  plaintiff  is  a  condition  precedent  to 
the  exercise  by  a  defendant  of  the  power  to  give 
notice  of  trial  under  that  order ;  and  the  Court 
cannot  give  the  defendant  leave  to  exercise  that 
power  before  the  expiration  of  the  six  weeks, 
which  period  is  not  a  "  time  appointed  by  the 
rules  "  within  Order  LXIV.  rule  7.  Saunders 
v.  Pa/wley,  54  Law  J.  Rep.  Q3. 199 ;  Law  Rep. 
14  Q.B.  D.  234. 

Infant  or  married  woman,  when  to  be  given  to. 
See  supra,  Motion  for  Judgment,  5. 

Place  of. 

14.—  Change  of  venue]— Order  XXXVI.  rule 
1,  which  gives  to  the  plaintiff  the  right  to  place 
the  venue  where  he  pleases,  applies  to  every 
action,  whether  assigned  to  the  Chancery  Divi- 
sion or  not.  Phillip  v.  Beall  (App.),  54  Law  J. 
Rep.  Chanc  80 ;  Law  Rep.  26  Ch.  D.  721  (nom. 
Philippe). 

Decision  of  Bacon,  V.C.,  reversed.    Ibid. 

16. — Action  assigned  to  Chancery  Division, 
with  statement  of  claim  naming  place  of  trial 
elsewhere  than  in  Middlesex,  ordered  to  be  tried 
in  Middlesex,  on  the  ground  that  the  questions 
raised  being  complex  could  be  more  advan- 
tageously tried  in  London,  and  that  a  transfer 
would  avoid  the  additional  expense  and  incon- 
venience liable  to  be  incurred  by  any  question 
at  a  trial  in  the  country  being  reserved  for 
further  consideration  in  London.  Green  v.  Ben- 
nett, 54  Law  J.  Rep.  Chanc.  85. 

16. — An  action  was  brought  in  the  Chancery 
Division  for  obstruction  of  water  rights.  The 
defence  denied  the  obstruction,  and  stated  that 
in  any  case  it  was  a  question  of  compensation 
under  the  Public  Health  Act,  and  no  ground  of 
action.  The  action  was  set  down  for  trial  in 
the  Chancery  Division  on  the  27th  of  May,  and 
on  the  7th  of  July  the  plaintiffs'  solicitors  de- 
Dioebt,  1881.1885. 


livered  briefs.  On  the  9th  of  July  (when  the 
cause  was  nearly  in  the  day's  paper)  the  defen- 
dants moved  that  the  trial  of  the  action  might 
take  place  at  the  Manchester  Assizes,  and  that 
it  might  be  tried  with  a  jury.  The  locus  in  quo 
was  near  Manchester,  where  all  the  witnesses 
resided : —Held,  that  the  defendants  were  en- 
titled to  a  trial  with  a  jury,  under  Order  XXXVI. 
rule  6,  and  that  under  the  circumstances  the 
place  of  trial  ought  to  be  at  Manchester ;  but  the 
plaintiffs'  costs,  if  any,  occasioned  by  the  delay 
of  the  defendants  in  making  the  application 
were  specially  reserved.  The  Old  MUl  Company 
v.  The  Duckingfleld  Local  Board,  54  Law  J. 
Rep.  (Chanc.  160. 

17. — The  plaintiff  in  an  action  brought  in  the 
Chancery  Division  to  set  aside  deeds  on  the 
ground  of  fraud  named  Cardigan  in  his  state- 
ment of  claim  as  the  place  of  trial.  On  the 
application  of  the  defendant  to  change  the  venue, 
made  before  notice  of  trial  or  issue  joined, — 
Held  (affirming  the  decision  of  Pearson,  J.,  54 
Law  J.  Rep.  Chanc.  475 ;  Law  Rep.  29  Ch.  D. 
486),  that  the  application  was  not  premature, 
and  that  the  venue  should  be  changed  to  London, 
and  the  action  tried  by  a  Judge  of  the  Chancery 
Division  without  a  jury.  Powell  v.  Cobb  (App.), 
54  Law  J.  Rep.  Chanc.  962 ;  Law  Rep.  29  Ch.  D. 
486. 

Special  venue:    constable:  privilege  of.     See 
Constable. 

Setting  down. 

18. — Demurrer :  proceedings  in  lieu  of:  pre- 
cedence in  list  of  actions] — Where,  by  consent  of 
parties,  an  action  has  been  set  down  for  hearing, 
under  Order  XXV.  rule  2,  before  the  trial,  on 
a  point  of  law  the  decision  of  which  will  sub- 
stantially dispose  of  the  whole  action,  it  is  not 
entitled  to  precedence  over  other  non-witness 
actions,  but  must  take  its  place  in  the  general 
list.  In  re  Thorniley ;  WooUey  v.  Thorniley, 
53  Law  J.  Rep.  Chanc.  499. 

Trustee  Acta. 

Practice  under.    See  Trustee  Act. 

Trustee  Relief  Acta. 
Practice  under.    See  Trustee  Relief  Act. 

Undertaking. 

1. — Enforcement :  mistake  in  law :  discretion 
of  court :  husband  and  wife]—  Where  an  injunc- 
tion is  wrongly  granted,  an  undertaking  as  to 
damages  given  by  the  plaintiff  is  equally  en- 
forceable whether  the  mistake  was  in  point  of 
law  or  in  point  of  fact.  Hunt  v.  Hunt,  54  Law 
J.  Rep.  Chanc.  289  ;  Law  Rep.  28  Ch.  D.  606. 

In  such  a  case  the  Court  has  no  discretion 
to  refuse  an  enquiry  as  to  damages  unless  the 
damages  alleged  would  be  too  remote  if  the  de- 
fendant were  suing  in  respect  of  them  upon  a 
breach  of  contract.    Ibid. 

In  such  a  case  a  husband-defendant  is  not 
prohibited  from  enforcing  an  undertaking  given 

3  N 


458 


PRACTICE,  Undertaking— Writ  of  Summons. 


by  a  wife-plaintiff  by  reason  of  the  provision  in 
the  Married  Women's  Property  Act,  1882,  sec- 
tion 12,  debarring  him  from  suing  his  wife  in 
tort.    Ibid. 

A  married  woman  who  has  given  an  under- 
taking as  to  damages  since  the  Married  Women's 
Property  Act,  1882,  will  be  dealt  with  on  the 
same  footing  as  that  on  which  a  married 
woman's  next  friend  who  had  given  such  an 
undertaking  would  have  been  dealt  with  before 
the  Act.    Ibid. 

An  army  surgeon,  living  apart  from  his  wife, 
was  under  orders  to  sail  for  Egypt,  and  proposed 
to  take  some  of  his  children  with  him.  The  wife 
obtained  an  injunction  to  restrain  him  from  so 
doing,  the  Judge  considering  that  he  would  be 
acting  in  contravention  of  the  separation  deed 
between  them.  The  Court  of  Appeal  took  a 
different  view  of  the  effect  of  the  separation 
deed  and  dissolved  the  injunction.  The  husband 
applied  for  an  enquiry  as  to  damages  occasioned 
to  him  by  the  injunction,  in  enforcement  of  an 
undertaking  as  to  damages  given  by  the  wife, 
alleging  loss  of  free  passage  to  Egypt  for  the 
children,  loss  of  pay,  and  expenses  caused  by  his 
stay  in  London : — Held,  that  the  enquiry  must 
be  granted.    Ibid. 

2. — Enforcement,  summarily :  undertaking  by 
solicitor  given  out  of  court] — The  defendant  in 
an  action  in  this  Court  being  in  prison  for  con- 
tempt, his  solicitors,  in  order  to  induce  the 
plaintiff's  solicitors  to  give  their  consent  to  his 
release  from  arrest,  entered  into  an  undertaking, 
in  terms  unconditional,  to  pay  an  agreed  sum  as 
the  costs  of  the  application  for  his  committal. 
This  undertaking  not  having  been  performed, 
the  plaintiffs  moved  in  this  matter  for  a  sum- 
mary order  that  the  defendant's  solicitors  should 
be  ordered  to  pay  to  the  plaintiffs  or  their  solici- 
tors the  agreed  sum,  pursuant  to  the  undertaking, 
and  the  costs  of  that  application.  There  was 
a  conflict  of  evidence  as  to  whether  the  under- 
taking was  intended  to  be  unconditional,  or  con- 
ditional only  upon  its  being  in  accordance  with 
the  practice  of  the  Court  (which  it  was  now 
admitted  it  was  not)  to  make  the  order  for  re- 
lease only  on  terms  of  payment  of  costs :— Held, 
that  the  Court  had  jurisdiction  to  entertain  the 
application;  that  the  application  was  properly 
made ;  that  upon  the  evidence  the  undertaking 
was  unconditional ;  and  that  there  must  there- 
fore be  an  order  in  terms  of  the  notice  of  motion. 
In  re  Woodfin  and  Wray,  51  Law  J.  Rep.  Chanc. 
427. 

8. — Interlocutory  injunction :  undertaking  as 
to  damages] — Where  a  plaintiff  obtains  an  inter- 
locutory injunction  upon  giving  an  undertaking 
in  damages,  the  defendant  is  entitled  to  the 
benefit  of  the  undertaking,  even  though  it  should 
afterwards  be  decided  that  the  injunction  was 
wrongly  granted  owing  to  the  mistake  of  the 
Court  itself.  Griffith  v.  Blake  (App.),  53  Law 
J.  Rep.  Chanc.  965  ;  Law  Rep.  27  Ch.  D.  474. 

The  opinion  to  the  contrary  expressed  by 
Jessel,  M.R.,  in  Smith  v.  Day  (Law  Rep.  21  Ch. 
D.  421)  dissented  from.    Ibid. 


Undertaking  as  to  damages:  enforcement  of. 
See  Bankruptcy — Receiver,  5. 

Venue. 
See  supra,  Trial,  14-17. 

Vesting  Order, 
See  Trustee  Act,  7-19. 

Want  of  Prosecution. 

Neglect  to  enter  action  for  trial.  See  supra, 
Trial,  12. 

Ward  of  Court. 

Ward  of  Court,  practice  as  to.  See  Infant,  26-80. 

Wilful  Default. 

See  Administration,  29;    supra,  Account,  6; 

Pleading,  24. 

Withdrawal. 
Affidavit,  of.    See  supra,  Evidence,  8. 
Appeal,  of.    See  supra,  Appeal,  50. 
Consent,  of.    See  supra,  Consent. 
Defence,  of.    See  supra,  Pleading,  3. 

Witness. 

See  supra,  Evidence,  9-18 ;  and  Bankruptcy — 
Examination,  4-7 ;  Company  —  Winding-up, 
84-88  ;  Costs— Taxation,  39-41. 

Writ  of  Possession. 

Recovery  of  land:  foreclosure  absolute]— A 
judgment  for  foreclosure  absolute  is  not  a  judg- 
ment for  the  recovery  of  the  possession  of  land 
within  the  meaning  of  Order  XLII.  rule  3,  of 
Rules  of  Court,  1875.  Wood  v.  Wheater,  52 
Law  J.  Rep.  Chanc.  144 ;  Law  Rep.  22  Ch.  D. 
281. 

Tenant  holding  over:  right  to  issue  of  writ. 
See  Landlord  and  Tenant — Holding  over,  1. 

Writ  of  Summons. 
Amendment, 

1. — Leave  to  amend  a  writ  will  not  in  general 
be  granted  to  raise  an  entirely  new  case  of  fraud. 
Hendriks  v.  Montagu,  50  Law  J.  Rep.  Chanc. 
456. 

2.— Irregularity :  appearance:  "fresh  step" 
in  the  proceedings] — Appearance  to  a  writ  is  a 
"fresh  step"  taken  within  the  meaning  of 
Order  LXX.  rule  2,  and  a  writ  which  is  irregular 
to  the  knowledge  of  the  defendant  cannot  be 
set  aside  on  his  application  after  appearance. 
Mulckern  and  another  v.  Docrks,  63  Law  J.  Rep. 
Q.B.  526. 

Indorsement. 
3.— Under  Order  LVIL  rule  6  of  Rules  of 
Court,  1875,  the  Court  has  power  to  extend  the 
time  fixed  by  rule  13  of   Order  IX.  for  the 
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making  an  indorsement  on  a  writ  of  the  date  of 
service.  Hastings  v.  Hurley,  Law  Rep.  16  Ch. 
D.  734. 

Indorsement  on  writ  not  a  "pleading."    See 
supra,  Pleading,  29. 

Issue. 

4L.—Time  from  which  it  dates :  fractions  of 
day]— The  issuing  of  a  writ  of  summons  is  not 
a  judicial  act,  but  an  act  of  the  party,  and  the 
Courts  can  therefore  enquire  into  the  time  of 
day  at  which  it  was  issued.  A  statement  of 
claim  alleged  that  the  cause  of  action  accrued 
on  the  2nd  of  July  and  before  the  issuing  of  the 
writ,  which  as  a  fact  was  issued  the  same  day : 
— Held,  that  the  doctrine  that  a  writ  being  a 
judicial  act  must  be  taken  to  date  from  the 
earliest  moment  of  the  day,  and  therefore  to 
have  been  issued  before  the  cause  of  action 
accrued,  did  not  apply  to  a  writ  of  summons, 
and  that  the  plaintiff  was  entitled  to  shew  that 
the  cause  of  action  accrued  before  the  issuing  of 
the  writ.  Clarke  v.  Bradlaugh  (App.),  51  Law 
J.  Rep.  QJB.  1 ;  Law  Rep.  8  Q.B.  D.  63. 

Writ  specially  indorsed, 

6. — Leave  to  defend :  bill  of  excJumge :  bona 
fide  holder  for  value]— In  an  action  on  a  bill  of 
exchange  the  defendants  set  up  a  case  of  fraud, 
and  the  plaintiffs,  upon  a  summons  under  Order 
XIV.,  filed  an  affidavit  that  they  were  bona  fide 
holders  for  value  of  the  bill :— Held,  that  the 
defendants  were  entitled  to  unconditional  leave 
to  defend.  Fuller  &  Co.  v.  Alexander  Brothers, 
52  Law  J.  Rep.  Q.B.  103. 

6. — Leave  to  defend:  feme  covert]— In  an 
action  against  the  defendant,  who  was  a  widow, 
in  respect  of  bills  of  exchange  given  by  her 
while  under  coverture,  the  writ  being  specially 
indorsed  under  Order  III.  rule  6,  a  summons 
was  taken  out  by  the  plaintiff,  under  Order  XIV. 
rule  1,  for  liberty  to  sign  final  judgment :— Held, 
that,  the  defendant  being  under  coverture  when 
the  bills  were  given,  and  there  being  nothing  to 
shew  she  had  any  separate  estate,  the  order 
could  not  be  made.  Ortner  v.  FiUtgibbon,  50 
Law  J.  Rep.  Chano.  17. 

7. — Leave  to  defend :  mortgage  :  account] — 
In  an  action  by  a  mortgagee  in  possession 
against  a  mortgagor  for  the  mortgage  debt,  the 
writ  was  specially  indorsed  for  a  certain  sum. 
Upon  an  affidavit  that  there  was  no  defence, 
notwithstanding  counter-affidavits  alleging  ques- 
tions of  account,  an  order  was  made  that  unless 
the  defendant  paid  5,0002.  into  Court  by  a  given 
day  the  plaintiff  might  sign  judgment.  Judg- 
ment was  signed  and  execution  levied  under  the 
order : — Held,  that  the  defendant  ought  to  have 
been  allowed  to  defend,  for  the  purpose  of  taking 
an  account,  without  any  payment  into  Court, 
and  that  judgment  ought  to  have  been  signed  as 
security  only  for  what  should  be  found  due  on 
the  account,  without  power  to  issue  execution 
except  by  leave  of  the  Court:  the  defendant 
being  required  as  a  condition  to  consent  to  the 


immediate  taking  of  such  account.  Walling- 
ford  v.  The  Mutual  Society  (HJL.),  50  Law  J. 
Rep.  QJB.  49. 

8. — Notice  in  lieu  of  statement  of  claim: 
demurrer :  order] — The  indorsement  on  a  writ  of 
claim  againBt  the  acceptor  of  a  bill  of  exchange 
did  not  state  the  plaintiff's  interest  in  the  bill,  nor 
whether  it  was  a  negotiable  instrument.  Notice 
in  lieu  of  statement  of  claim  having  been  de- 
livered under  Order  XXI.  rule  4,  the  defendant 
demurred: — Held,  no  ground  of  demurrer;  the 
defendant's  proper  course  being  to  apply  for  a 
further  statement  to  be  delivered  as  provided  by 
the  rule.  Fawcus  v.  Charlton,  52  Law  J.  Rep. 
Q.B.  710 ;  Law  Rep.  10  Q.B.  D.  516. 

Robertson  v.  Howard  (47  Law  J.  Rep.  Q.B. 
480)  not  followed.    Ibid. 

9. — Recovery  of  land :  landlord  and  tenant : 
mortgagor  and  mortgagee :  attornment  clause] — 
A  mortgage  deed  contained  an  attornment  clause 
by  which  the  mortgagor  became  tenant  at  will 
to  the  mortgagee  of  the  land  mortgaged,  at  a 
rent  identical  with  the  interest  secured  by  the 
deed.  The  interest  being  in  arrear  the  mort- 
gagee gave  notice  to  quit,  and,  failing  to  obtain 
possession,  brought  an  action  against  the  mort- 
gagor for  the  recovery  of  the  land :—  Held,  that 
the  action  was  one  "for  the  reoovery  of  land  by 
a  landlord  against  a  tenant  whose  term  has 
expired  "  within  Order  III.  rule  6  (F),  entitling 
the  plaintiff  to  indorse  the  writ  specially  with  a 
statement  of  his  claim  under  that  rule,  and 
consequently  to  apply  for  final  judgment  under 
Order  XIV.  Daubua  v.  Lavmgton,  63  Law  J. 
Rep.  Q.B.  283  ;  Law  Rep.  13  Q3.  D.  347, 

PRECATORY  TRUST. 
See  Will— Precatory  Trust. 

PREEMPTION. 

Crown  lands.    See  Colonial  Law — New  South 
Wales,  1. 

PREFERENCE. 

Creditor,  of,  by  debtor  after  execution  of  compo- 
sition deed.    See  Composition  Deed,  2. 

PREFERENCE  SHARES. 
See  Building  Society,  12;  Company— Shares, 

9,10. 

PREFERENTIAL  DEBT. 
See    Company— Winding-up,    52,    53;    Master 

and  Servant,  24. 

PREMIUM. 

Fire  insurance :  payment  out  of  rents :  right  to 
policy  money.    See  Insurance,  Fire,  2. 

Life  insurance:  payment  by  stranger :  lien.  See 
Insurance,  Lite,  4. 

Return  of.    See  Partnership,  9 ;    Practice— 
Judgment,  1 ;  Solicitor,  1. 

Return  of:   marine   insurance:    concealment. 
See  Insurance,  Marine,  2. 
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PREROGATIVE-PRESUMPTION. 


PREROGATIVE  OF  CROWN. 
See  Crown. 

PRESCRIPTION. 

1. — Common  of  pasture :  copyhold :  custom] — 
There  cannot  be  prescription  for  common  of  pas- 
tare  without  stint.  Morley  v.  Clifford,  51  Law 
J.  Rep.  Chanc.  687  ;  Law  Rep.  20  Ch.  D.  753. 

A  copyholder  cannot  prescribe  in  excess  of  the 
custom  of  his  manor.    Ibid. 

2. — Common  of  pasture :  grant :  custom : 
evidence] — The  object  of  the  Prescription  Act  is 
to  legalise  a  thing  done  as  of  right  for  sixty 
years.  Earl  De  la  Warr  v.  Miles  (App.),  50  Law 
J.  Rep.  Chanc.  754 ;  Law  Rep.  17  Ch.  D.  535. 

A  defendant  to  maintain  a  defence  under  the 
Prescription  Act  must  prove  two  facts:  first, 
that  he  has  taken  or  enjoyed,  as  a  fact,  for  the 
period  for  which  he  prescribes,  a  certain  right, 
profit,  or  benefit ;  secondly,  that  he  has  taken  and 
enjoyed  this  right,  profit,  or  benefit  for  the  re- 
quisite period  as  of  right,  without  regard  to  the 
permission  of  the  lord.  When  these  two  facts 
are  proved  the  question  of  law  is,  Could  the  acts 
done  for  that  period  as  of  right  have  been  the  sub- 
ject-matter of  a  custom  or  prescription  or  grant? 
— not  whether  they  were  claimed  as  a  matter  of 
prescription  or  custom  or  grant.    Ibid. 

Where  a  Judge  is  asked  to  find  the  fact  of  a 
grant,  and  to  say  that  it  has  been  lost,  he  must 
have  some  grounds  for  believing  that  such  was 
the  t&Gt—per  Brett,  L.J.    Ibid. 

3. — Easement :  right  of  support :  user  not  as 
of  right]— S.  owned  a  strip  of  land  between 
T.'s  land  and  T.'s  wall.  In  1856  T.  erected 
buildings  partly  on  his  own  land,  partly  on  S.'s 
strip,  and  partly  on  T.'s  wall.  In  1864  T. 
covenanted  with  S.  that  he  would,  at  three 
months'  notice,  lay  out  and  pave  the  strip  of 
land  as  a  road.  In  1877  he  bought  the  strip : — 
Held,  that  the  enjoyment  of  support  had  not 
been  as  of  right,  and  that  therefore  no  right  of 
support  from  the  wall  had  been  acquired.  Tone 
v.  Preston,  53  Law  J.  Rep.  Chanc.  50 ;  Law  Rep. 
24  Ch.  D.  739. 

4. — Reversion:  "person  entitled  to  any  re- 
version "  ;  building  agreement  by  tenant  for  life : 
foreshore]  —  In  an  action  to  restrain  the  re- 
moval of  shingle  from,  and  the  placing  of 
bathing-machines  upon  a  part  of  the  foreshore 
of  the  sea  at  M.,  the  plaintiff  claimed  to  be 
tenant  in  possession  of  the  locus  in  quo  under 
a  building  agreement  granted  him  by  the  lord  of 
the  manor  of  M.,  who  was  tenant  for  life  of  the 
property  under  a  settlement.  By  his  statement 
of  defence  the  defendant  set  up  a  forty  years' 
uninterrupted  user  and  enjoyment  of  the  locus 
in  quo  by  himself  and  his  predecessors  in  title 
for  the  purposes  complained  of,  and  denied  that 
the  plaintiff  was  or  ever  had  been  in  posses- 
sion of  the  locus  in  quo  "save  subject  to  the 
right  of  the  defendant."  Leave  to  amend  the 
statement  of  defence  by  striking  out  the  quali- 
fying words,  so  as  to  make  the  denial  of  the 
plaintiff's  possession  an  unqualified  one,  was  re- 


fused by  Fry,  J.,  but  allowed  on  appeal:— 
Held,  by  Fry,  J.  (50  Law  J.  Rep.  Chanc.  260 ; 
Law  Rep.  16  Ch.  D.  440),  that  the  words  "  person 
entitled  to  any  reversion  "  in  the  8th  section  of 
the  Prescription  Act  (2  &  3  Will  4,  c.  71)  in- 
cluded a  person  entitled  as  a  remainderman  ; 
that  the  plaintiff,  being  in  possession  of  the 
locus  in  quo  under  the  agreement  at  least  as 
tenant  at  will  to  the  reversioner,  was  also  a  person 
"  entitled  to  any  reversion  "  within  the  section, 
and  could  therefore  maintain  the  action.  But 
Held,  by  the  Court  of  Appeal,  1.  That  on  the 
true  construction  of  the  building  agreement  the 
plaintiff  had  no  estate  whatever  in  the  locus  in 
quo,  but  only  a  right  of  entry  thereon  for  the 
purposes  of  that  agreement,  and  therefore  could 
not  maintain  the  action ;  2.  That  it  was,  there- 
fore, unnecessary  to  decide  the  question  raised 
on  the  8th  section  of  the  Prescription  Act ;  but 
their  Lordships  intimated  that  it  must  not  be 
concluded  that  they  agreed  with  the  decision  of 
the  Court  below  on  that  point.  Laird  v.  Briggs 
(App.),  Law  Rep.  19  Ch.  B.  22. 

Acquisition  of  right  as  against  an  ecclesiastical 
corporation.    See  Support,  4. 

Fishing :  several  fishery  owned  by  corporation : 
immemorial  user  by  inhabitants  of  borough : 
presumption  of  legal  origin.    See  Fishery,  3. 

Light,  right  to.    See  Light,  9. 

Market.    See  Market,  3. 

Support  to  house.    See  Support,  2,  3. 

Unity  of  possession:  landlord  and  tenant: 
tenant  unable  to  prescribe  against  landlord. 
See  Water,  5. 

User:  non-continuous  user:  right  of  way:  re- 
moval of  wood  cut  at  intervals.    See  Wat,  6. 

Way :  right  of.    See  Way,  5. 

PRESENTATION  TO  BENEFICE. 
See  Church  and  Clergy,  1. 

PRESENTMENT  OF  CHEQUE. 

[Effect  of  non-presentment  of  cheque  within  a 
reasonable  time  of  its  issue.    45  &  46  Yict.  c. 

61,  s.  74.J 

PRESSURE. 

Fraudulent  preference.  See  Bankruptcy  — 
Fraudulent  Preference,  2,  3. 

PRESUMPTION. 

[Amendment  of  law  as  regards  presumption  of 
life  in  persons  long  absent  from  Scotland. 
44  &  45  Vict.  c.  47.] 

Child-bearing:  age  of:  woman  aged  fifty-four. 
See  Will — Survivorship,  5, 

Continuance  of  cohabitation  between  husband 
and  wife.    See  Bigamy,  2. 

Duration  of  life :  onus  probanda.  See  Bigamy,  2. 


PRESUMPTION— PRINCIPAL  AND  AGENT, 
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Illegal  consideration :  bond :  continuance  of  co- 
habitation.   See  Bond. 

Immemorial  usage :  where  origin  of  right  known : 
right  to  hold  market.    See  Mabket,  3. 

Legitimacy:  child  of  married  woman  born  in 
lifetime  of  husband:  evidence  sufficient  to 
rebut  presumption.    See  Legitimacy,  2. 

Marriage :  cohabitation :  Scotch  law.  See  Scotch 
Law — Marriage,  2. 

Marriage:  cohabitation:  Koman-Dutch  law. 
See  Colonial  Law — Ceylon,  3. 

Resulting  trust.    See  Trust— Resulting,  2. 

River:  towing-path:  ownership.    See  Riveb. 

PRETENCED  TITLE. 
See  Entby,  3. 

PREVENTION  OF  CRIME. 

[Ireland.  See  45  <fc  46  Vict.  c.  25 ;  46  &  47  Vict, 
o.  12.] 

[Amendment  of  the  Prevention  of  Crimes  Act, 
1871.    See  48  <fc  49  Vict.  c.  75.] 

PRIMOGENITURE. 

See  Colonial  Law — Malta. 

PRINCIPAL  AND  AGENT. 
Agent. 

Authority, 

Duly. 

Liability, 

Remuneration, 

Contract  of  Agency. 

Power  of  Attorney. 

Principal. 
Liability, 
Undisclosed. 

Agent. 

Authority. 

1. — Consignment :  brokers  employed  by  agent : 
lien  for  advances  by  brokers :  set-off] — A  person 
receiving  goods  from  an  agent  can  acquire  from 
the  agent — (a)  all  such  title  as  the  agent  had  in 
the  goods  by  reason  of  lien  for  advances  or  other- 
wise ;  (6)  all  such  title  as  the  agent  had  express 
authority ;  or  (c)  all  such  title  as  the  agent  had 
authority  to  create  by  law  or  custom  of  the 
country  where  the  agency  is  to  be  exercised. 
Kaltenbach  v.  Lewis  (App.J,  52  Law  J.  Rep. 
Chanc.  881 ;  Law  Rep.  24  Ch.  D.  54. 

Although  an  agent  authorised  to  receive  money 
for  a  disclosed  principal  can  only  validly  receive 
it  in  cash  and  disengaged  from  any  other  rela- 
tions between  payer  and  payee,  an  agent  for 
sale  authorised  to  employ  in  his  own  name  a 
broker  or  other  sub-agent  to  effect  the  sale,  may 
be  satisfied  by  set-off  or  in  any  other  manner  in 


which  a  debt  may  be  discharged  as  between  the 
agent  and  sub-agent.    Ibid. 

The  authority  given  by  the  agent  for  sale  to 
the  broker  or  sub-agent  is  withdrawn  by  the 
death  of  the  agent ;  and,  as  regards  the  moneys 
arising  from  sale  subsequent  to  his  death,  the 
set-off  which  otherwise  would  have  been  allow- 
able cannot  be  maintained.    Ibid. 

2. — Determination  by  death] — The  rule  that 
the  acts  of  an  attorney  must  be  done  in  the 
principal's  lifetime  does  not  extend  generally  to 
acts  to  be  done  in  the  agent's  own  name — semble. 
Carter  v.  White,  51  Law  J.  Rep.  Chanc.  465 ; 
Law  Rep.  20  Ch.  D.  225. 

3. — Solicitor  authorised  to  receive  mortgage 
money :  possession  by  solicitor  of  transfer  exe- 
cuted by  client]— Q.  &  H.  were  mortgagees  for 
1,0002.  on  property  of  S.  Their  solicitors  D.  & 
P.,  who  had  the  deeds  in  their  custody,  applied 
to  the  defendant,  who  was  also  a  client  of  theirs, 
saying  that  they  believed  he  had  1,0002.  to 
invest  on  mortgage,  and  that  G.  &  H.  wanted 
1,0002.  on  a  transfer  of  S.'s  mortgage.  The  de- 
fendant inspected  the  property,  and,  being  satis- 
fied, he,  on  the  19th  of  June,  1878,  sent  the 
1,0002.  to  D.  <ft  P.,  who  gave  him  a  receipt  for  it. 
In  July  D.  <ft  P.  fraudulently  induced  G.  <fc  H.  to 
execute  a  deed  of  transfer  to  the  defendant  with 
a  receipt  indorsed,  which  deed  they  stated  to  G. 
&  H.  to  be  a  deed  of  reconveyance  to  S.  on  his 
paying  off  the  mortgage.  D.  &  P.  shortly  after- 
wards handed  this  deed  with  other  title-deeds  to 
the  defendant  and  went  on  paying  him  interest 
as  if  they  had  received  it  from  S.,  who  was  in 
fact  paying  his  interest  to  the  agents  of  G.  &  H. 
G.  &  H.  made  no  enquiry  as  to  the  mortgage, 
and  this  went  on  till  1883,  when  D.  <ft  P.  became 
bankrupt,  and  the  1,0002.  received  from  the  de- 
fendant, which  had  never  been  handed  over  to 
G.  &  H.,  was  lost.  G.  &  H.  then  brought  their 
action  against  the  defendant,  asserting  a  rignt 
against  the  property  in  the  nature  of  an  unpaid 
vendor's  lien : — Held,  by  the  Vice-Chancellor  of 
the  County  Palatine,  that  on  the  evidence  in 
the  case  D.  &  P.  had  authority  to  receive  mort- 
gage-money on  behalf  of  the  plaintiffs,  and  must 
be  taken  to  have  received  the  1,0002.  on  their 
behalf,  and  that  the  action  must  be  dismissed. 
On  appeal,  Cotton,  L.J.,  expressed  great  doubt 
(the  other  Judges  giving  no  opinion  on  the 
point)  whether  D.  &  P.,  assuming  them  to  have 
authority  to  receive  mortgage-money  on  behalf 
of  the  plaintiffs,  could  be  taken  ever  to  have  in 
fact  received  this  1,0002.  on  their  behalf.  But 
held  by  the  Court  of  Appeal  that  the  decision 
must  be  affirmed  on  the  ground  that  as  the 
plaintiffs  by  the  deed  of  transfer  and  receipt 
which  they  handed  to  D.  <fc  P.  enabled  them  to 
represent  to  the  defendant  that  the  1,0002.  which 
he  had  previously  handed  to  D.  <fe  P.  had  come 
to  the  hands  of  the  plaintiffs,  they  had  raised  a 
counter  equity  which  prevented  their  claiming  a 
vendor's  lien,  though  this  would  not  have  been 
the  case  if  (D.  &  P.  having  no  authority  to 
receive  money  for  the  plaintiffs)  the  defendant 
had  paid  the  1,0002.  to  D.  <fc  P.  at  the  time  when 
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the  deeds  were  delivered  to  him,  since  he  would 
then  have  known  that  the  plaintiffs  had  not 
received  the  money.  Ex  parte  Swinbanks  (48 
Law  J.  Bep.  Bankr.  120 ;  Law  Bep.  11  Gh.  D. 
525)  distinguished.  Gordon  v.  James  (App.), 
Law  Bep.  30  Oh.  D.  249. 

Bepresentation  by  agent  employed  to  sell  house. 
Bee  Vendor  and  Purchases,  8. 

Warranty  of  authority :  contract  to  take  shares : 
measure  ol  damages.  See  Company — Shares,  4. 

Duty. 

4. — Receipt  of  purchase-money  by  agent: 
agent  bound  to  obey  instructions  of  principal] — 
Where  an  agent  receives  money  for  his  principal 
perfectly  bona  fide,  and  then  receives  instructions 
from  his  principal  to  pay  it  away  in  a  manner 
which  he  knows  will,  when  the  payment  is  com- 
pleted, constitute  an  act  of  bankruptcy  on  the 
part  of  the  principal,  he  is  bound  to  obey  his 
instructions,  and,  in  the  event  of  his  doing  so, 
will  not  be  held  liable  to  the  trustee  in  the  sub- 
sequent bankruptcy  of  his  principal  for  the 
money  so  paid  away.  Ex  parte  Helder;  in  re 
Lewis  (App.),  53  Law  J.  Bep.  Chanc.  106 ;  Law 
Bep.  24  Ch.  D.  339. 

Discovery  by  agent.    See  Practice — Interroga- 
tories, 18 ;  Production  of  Documents,  18. 

Indemnity, 

Lien  of  agent  for  advances.    See  No.  1  supra. 

Usages  of   Stock  Exchange.     See  Stock  Ex- 
change, 2,  4. 

Liability. 

5. — Agent  for  purchase :  sale  of  agent's  own 
property  to  principal :  non-disclosure :  rescission : 
account  of  profit] — If  an  agent  employed  by  a 
principal  to  purchase  property  for  him  sells  to 
the  principal  property  of  his  own,  which  he 
acquired  before  the  agenoy  existed,  concealing 
from  the  principal  the  fact  that  it  is  his  own 
property,  the  principal  has  a  right,  on  discover- 
ing the  real  facts,  to  rescind  the  contract.  But, 
if  he  declines  to  rescind,  or  if,  by  reason  of 
intermediate  dealings  with  the  property,  rescis- 
sion has  become  impossible,  the  principal  is  not 
entitled  to  call  on  the  agent  to  account  for  the 
profit  which  he  has  made  by  the  sale— that  is, 
either  the  difference  between  the  price  which  he 
himself  gave  for  the  property  and  the  price 
which  he  obtained  from  the  principal,  or  the 
difference  between  the  latter  price  and  the  mar- 
ket value  of  the  property  at  the  time  of  the  sale 
to  the  principal.  In  1871  certain  coal  areas 
were  purchased  by  a  partnership,  consisting  of 
six  persons,  for  5,5002.  In  1873  a  company  was 
formed,  of  which  two  of  the  partners  were 
directors,  and  the  property  was  sold  to  the  com- 
pany for  42,0002.,  of  which  12,0002.  was  paid  in 
cash  and  the  remainder  in  fully  paid-up  shares 
of  the  company,  the  nominal  vendor  being  one  of 
the  six  persons  who  was  not  a  director  of  the  com- 
pany, and  who  was  really  acting  as  a  trustee  for 
the  six  persons.    It  was  admitted  that  when  the 


six  persons  purchased  the  property  none  of  them 
stood  in  any  fiduciary  relation  to  the  company. 
In  1875  the  company  was  ordered  to  be  wound 
up,  and  in  1880  the  liquidator  sold  the  property. 
In  1882  a  creditor  and  contributory  of  the  com- 
pany took  out  a  summons,  claiming  to  make 
one  of  the  directors,  who  was  also  one  of  the 
six  partners,  liable,  under  section  165  of  the 
Companies  Act,  1862,  for  a  misfeasance  by  reason 
of  the  sale  of  the  property  to  the  company : — 
Held,  that,  the  rescission  of  the  contract  having 
become  impossible,  no  relief  could  be  given 
against  the  director.  In  re  The  Ambrose  Lake 
Tin  and  Copper  Mining  Company  (49  Law  J. 
Bep.  Chanc.  457  ;  Law  Bep.  14  Ch.  D.  390)  and 
Erlanger  v.  The  New  Sombrero  Phosphate  Com- 
pany (48  Law  J.  Bep.  Chanc.  73 ;  Law  Bep.  3 
App.  Cas.  1218)  discussed.  In  re  The  Cape 
Breton  Company,  Law  Bep.  26  Ch.  D.  221. 

6. — Broker  signing  as  principal :  arbitration : 
"  dispute  arising  on  this  contract  "] — By  a  con- 
tract in  writing  the  defendants  "  sold  to  "  the 
plaintiffs  a  cargo  of  cotton  seed  cake  of  a  specified 
quality.  The  contract  contained  a  clause  that 
"  should  any  of  the  above  goods  turn  out  not 
equal  to  quality  specified  they  are  to  be  taken  at 
an  allowance,  which  allowance  together  with  any 
dispute  arising  on  this  contract  is  to  be  settled 
by  arbitration."  The  defendants  signed  the  con- 
tract with  the  addition  of  the  word  "  brokers," 
and  were  acting  as  agents.  Some  time  after  the 
contract  was  signed  the  defendants  named  their 
principals.  The  cargo  proved  to  be  of  inferior 
quality,  and  an  arbitration  (which  the  plaintiffs 
did  not  attend)  to  determine  the  liability  of  the 
defendants  was  held.  The  arbitrators  decided  by 
their  award  that  the  defendants  were  not  liable, 
inasmuch  as  a  custom  existed  that  a  broker  upon 
naming  his  principals  ceased  to  be  liable  on  the 
contract.  At  the  trial  of  the  action  the  jury 
found  that  the  alleged  custom  did  not  exist : — 
Held,  first,  that  the  defendants  were  personally 
liable  on  the  contract ;  secondly,  by  Brett,  M.B., 
and  Bowen,  L.J.  (Fry,  L.J.,  dissenting),  that  the 
defendants  were  not  relieved  from  liability  by  the 
award,  inasmuch  as  the  arbitrators  had  exceeded 
their  jurisdiction.  Hutcheson  A  Co.  v.  Eaton  <t 
Son  (App.),  Law  Bep.  11  Q.B.  D.  861. 

Director  of  company :  non-disclosure  of  interest. 
See  Company —Director,  11. 

Evidence  of  custom  of  trade  to  make  agent  liable, 
when  admissible.    See  Evidence,  15. 

Joinder  of  agent  with  principal  as  defendant. 
See  Practice— Parties,  19. 

Mortgagee  selling  under  power  of  sale :  agent  of, 
cannot  purchase  estate  on  his  own  account. 
See  Mortgage — Power  of  Sale,  3. 

Bight  to  follow  trust  funds  into  hands  of  agent. 
See  Bankruptcy— Order  and  Disposition,  11. 

Remuneration. 

7. — The  plaintiff  claimed  commission  on  sale 
of  a  piece  of  land  by  A.  to  the  defendant ;  one 
term  of  the  plaintiff's  contract  being  that  A*'0 
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title  should  be  approved  by  the  defendant's  soli- 
citor. The  defendant  broke  off  the  sale  of  his 
own  accord,  so  that  A.'s  title  was  never  submitted 
to  the  defendant's  solicitor: — Held,  that  the 
plaintiff  could  not  succeed  without  proving  that 
the  defendant's  solicitor  had  approved  A.'s  title, 
or  else  that  such  a  title  was  submitted  to  him 
as  it  was  unreasonable  for  him  to  disapprove. 
Clack  v.  Wood,  Law  Rep.  9  Q.B.  D.  276. 

Contract  of  Agency. 

8. — An  agent  cannot  turn  himseli  into  a 
principal  without  full  and  fair  disclosure.  Wil- 
liamson v.  Barbour,  60  Law  J.  Rep.  Ghanc.  147. 

9. — Foreign  agent  and  consignor:  goods: 
impossibility  of  procuring  goods  ordered :  measure 
of  damages] — The  defendants,  commission  agents 
in  China,  could  not  obtain  the  goods  ordered  by 
the  plaintiff,  a  merchant  in  London,  but  they  by 
mistake  informed  the  plaintiff  that  they  could 
do  so,  and  forwarded  goods  of  an  inferior  quality, 
supposing  them  to  be  the  goods  ordered : — Held 
(affirming  the  judgment  of  the  Queen's  Bench 
Division,  Law  Rep.  9  Q.B.  D.  220),  that  the  de- 
fendants were  liable  to  recoup  the  plaintiff  all 
the  actual  loss  which  he  had  suffered,  but  that 
they  were  not  liable  to  pay  to  him  the  difference 
between  the  price  which  the  goods  sent  fetched 
in  the  market  when  rejected  by  the  plaintiff  and 
sold  for  the  benefit  of  all  concerned,  and  the 
market  price  on  that  day  of  the  superior  goods 
which  he  had  ordered ;  for  that  the  relation  be- 
tween the  plaintiff  and  the  defendants  was  one 
of  principal  and  agent,  not  one  of  vendor  and 
purchaser.  Cassaboglon  v.  Oibb,  Livingstone 
&  Go.  (App.),  52  Law  J.  Rep.  Q.B.  538 ;  Law  Rep. 
11  Q.B.  D.  797. 

Power  of  Attorney. 

10.— Construction :  power  to  transfer :  power 
to  pledge] — A  power  of  attorney  authorised  the 
holder  "from  time  to  time  to  negotiate,  make 
sale,  dispose  of,  assign,  and  transfer"  a  pro- 
missory note: — Held,  that  the  holder  had  no 
authority  to  pledge  the  note.  Jonmenjoy  Coon- 
doo  v.  Watson,  53  Law  J.  Rep.  P.C.  80;  Law 
Rep.  9  App.  Cas.  561. 

11. — Duration  of:  operative  part  controlled 
by  recital] — A  power  of  attorney  contained  a 
recital  that  the  donor  was  about  to  return  to 
South  Australia,  and  was  "  desirous  of  appoint- 
ing an  attorney  or  attorneys  to  act  for  him 
during  his  absence  from  England."  The  opera- 
tive part  of  the  deed,  which  gave  the  attorney 
large  powers  of  mortgaging  the  donor's  property, 
contained  no  mention  of  the  duration  of  those 
powers: — Held,  that  the  operative  part  of  the 
deed  was  controlled  by  the  recital,  and  conse- 
quently that  charges  effected  by  the  attorney 
upon  the  property  of  the  donor  while  he  was  in 
England  were  invalid  as  against  him.  Danby 
v.  Coutts,  54  Law  J.  Rep.  Chano.  577 ;  Law  Rep. 
29  Ch.  D.  500. 

Bankruptcy   petition:    attorney   whether   em- 
powered to  sign.    See  Bankruptcy — Petition,  8. 


Principal. 

Liability. 

12. — Discharge  of  principal  by  mode  of  deaU 
ing  with  agent] — In  order  to  discharge  a  prin- 
cipal from  his  liability  for  a  debt  contracted  by 
his  agent  the  principal  must  shew  that  the  cre- 
ditor has  himself  misled  him  into  supposing 
that  he  has  elected  to  give  exclusive  credit  to 
the  agent,  and  that  the  principal  has  been  pre- 
judiced by  that  supposition.  Mere  delay  in  en- 
forcing payment  from  the  agent  will  not  be  suffi- 
cient for  the  purpose.  The  plaintiff  sold  stores 
for  a  ship  to  T.,  who  was  ship's  husband  and 
managing  owner.  The  defendant  was  part  owner 
of  the  ship,  and  was  also  interested  jointly  with 
T.  in  the  adventure  for  which  the  ship  was  being 
fitted  out.  The  plaintiff  applied  to  T.  for  pay- 
ment, but  did  not  obtain  it.  Three  months  after 
the  goods  were  supplied,  and  again  two  years 
after  that,  the  defendant  settled  accounts  with 
T.  and  gave  him  credit  for  the  price  of  the  goods, 
supposing  that  they  had  been  paid  for.  Moro 
than  three  years  after  the  goods  had  been  sup- 
plied, T.  having  become  bankrupt,  tho  plaintiff 
for  the  first  time  applied  for  payment  to  the  de- 
fendant and  brought  his  action  for  the  debt : — 
Held,  that  there  had  been  no  such  conduct  on 
the  part  of  the  plaintiff  as  would  discharge  the 
defendant  from  his  liability.  Irvine  v.  Watson 
(49  Law  J.  Rep.  Q.B.  531 ;  Law  Rep.  5  Q.B.  D. 
102),  Heald  v.  Kenworthy  (10  Exch.  Rep.  745),. 
and  Smcthurst  v.  Mitchell  (28  Law  J.  Rep.  Q.B. 
241)  considered.  Davison  v.  Donaldson  (App.), 
Law  Rep.  9  Q.B.  D.  623. 

13. — Money  remitted :  loss  through  fraud  of 
a  solicitor] — A  plaintiff,  appointed  by  the  Court 
paid  manager  of  an  estate,  who  transmitted 
moneys  belonging  to  the  estate  to  his  solicitor 
in  the  action  for  payment  into  Court,  was  held 
liable  for  the  solicitor's  misappropriation  on  the 
ground  of  negligence  by  reason  of  his  sending 
the  money  before  the  orders  for  payment  in  had 
been  actually  obtained,  and  subsequently  asking  < 
for  no  vouchers  or  other  direct  evidence  of  pay- 
ment. In  re  Mitchell ;  Mitchell  v.  Mitchell,  54 
Law  J.  Rep.  Chanc.  342. 

14. — Negligence  of  contractor's  workmen]— 
The  defendant  employed  a  competent  contractor 
to  rebuild  a  house  adjoining  a  house  of  the 
plaintiff's,  irom  which  it  was  separated  by  a 
party  wall.  Before  the  rebuilding  was  com- 
pleted a  workman  of  the  contractor  employed 
to  place  a  wooden  staircase  negligently  cut  into 
a  wall  which  he  had  not  been  authorised  to  in- 
terfere with,  and  by  so  doing  brought  down  the 
defendant's  house.  Some  girders  which  in  the 
rebuilding  had  been  fixed  in  the  party  wall  be- 
tween the  plaintiff's  and  defendant's  houses  fall- 
ing with  the  defendant's  house  inflicted  damage 
on  the  plaintiff's  house:— Held,  affirming  the 
judgment  of  the  Court  of  Appeal  in  favour  of 
the  plaintiff  (51  Law  J.  Rep.  Q.B.  388 ;  Law  Rep. 
9  Q.B.  D.  441),  that  the  defendant,  having  used 
the  party  wall  in  a  way  which  involved  risk  to 
the  plaintiff's  house,  was  bound  to  see  that  all 
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such  precautions  were  taken  as  were  necessary 
to  prevent  any  injury  happening  to  the  plaintiff's 
house  in  the  course  of  the  operations,  and  could 
not  escape  that  liability  by  employing  a  con- 
tractor to  do  the  work  for  him.  Hughes  v.  Per- 
eival  (HX.),  52  Law  J.  Rep.  Q3. 719 ;  Law  Rep. 
8  App.  Cas.  443. 

Contractor :  principal  liable  althongh  contractor 
bound  by  contract  to  take  all  necessary  pre- 
cautions.   See  Support,  2. 

Executor  liable  for  loss  by  insolvency  of  agent. 
See  Trust — Breach,  1. 

Liability  of  company  for  fraud  of  principal.  See 
Company— Officer,  2. 

Undisclosed. 

15. — Consignment :  insurance  by  consignee  : 
rights  of  parties  to  insurance  moneys] — D.  &  Co., 
merchants  in  Havannah,  consigned  goods  in 
their  own  names  to  the  appellants,  their  corre- 
spondents in  London,  who  insured  them  at  the 
request  of  D.  &  Co.  on  behalf  of  all  parties  in- 
terested. In  letters  received  by  the  appellants 
before  they  effected  the  insurances,  D.  &  Co. 
mentioned  that  they  were  acting  for  an  unnamed 
principal.  They  were,  in  fact,  agents  for  the 
respondents,  to  whom  the  goods  belonged.  The 
goods  were  lost  at  sea,  and  D.  &  Co.  shortly  after 
became  bankrupt.  The  appellants  received  the 
insurance  moneys,  but,  before  doing  so,  had 
notice  that  the  respondents  claimed  them.  The 
appellants  claimed  a  lien  upon  the  moneys  for 
the  whole  amount  due  to  them  on  their  general 
account  with  D.  &  Co. :—  Held  (affirming  the 
decision  of  the  Court  of  Appeal,  51  Law  J.  Rep. 
Q.B.  604 ;  Law  Rep.  9  Q.B.  D.  530 ;  sub  nom. 
Maspons  v.  Mildred),  that,  as  against  the  re- 
spondents, they  were  entitled  to  a  lien  only  for 
their  charges  in  respect  of  the  insurances ;  that 
the  respondents  could  sue  them  for  the  balance ; 
that  it  was  immaterial  to  consider  whether  the 
contract  between  D.  &  Co.  and  the  appellants 
was  made  under  the  law  of  Spain  or  the  law  of 
England,  or  whether  there  was  any  privity  of 
contract  between  the  appellants  and  the  respon- 
dents, for  that  the  respondents'  right  was  not 
derived  from  the  contract,  but  was  a  right  of 
property  consequent  upon  their  property  in  the 
goods.  Mildred,  Ooyeneche  <&  Co.  v.  Maspons 
y  Hermano  (H.L.),  53  Law  J.  Rep.  Q.B.  33 ;  Law 
Rep.  8  App.  Cas.  874. 

16. — Consignment :  sub-agent :  right  to  fol- 
low proceeds  of  consignment] — The  plaintiffs  sent 
goods  to  London  to  M.  &  T.  for  sale.  M.  &.  T., 
having  no  London  house,  sold  the  same  through 
the  defendants,  indorsing  to  them  the  bills  of 
lading  which  the  plaintiffs  had  previously  in- 
dorsed to  M.  &  T.  The  defendants  paid  the 
proceeds  of  these  sales  into  their  general  account 
at  the  bank,  but  kept  the  result  of  such  sales 
distinct  in  their  own  books.  M.  &  T.  had  one 
house  at  Glasgow  and  another  at  Leith.  The 
plaintiffs  dealt  with  the  Glasgow  house  alone, 
the  defendants  with  both.     M.  &  T.  stopped 


payment  at  a  time  when  the  Glasgow  house  was 
not  and  the  Leith  house  was  indebted  to  the 
defendants.  The  plaintiffs  sued  the  defendants 
to  recover  a  balance,  the  result  of  sales  of  their 
produce  which  the  defendants  had  not  remitted 
to  M.  A  T.  The  jury  found  that  the  plaintiffs 
did  not  through  M.  &  T.  employ  the  defendants 
to  sell  and  act  for  them,  but  that  the  defendants 
knew  that  M.  <fe  T.  were  acting  as  agents: — 
Held  (reversing  the  judgment  of  Field,  J.),  that 
the  plaintiffs  could  not  recover ;  that  there  was 
no  privity  of  contract  between  the  plaintiffs 
and  the  defendants,  that  the  defendants  were 
not  in  a  fiduoiary  position  to  the  plaintiffs,  and 
therefore  that  the  plaintiffs  could  not  follow  the 
identified  proceeds  of  their  goods  in  the  hands 
of  the  defendants.  The  New  Zealand  and  Aus- 
tralian Land  Company  v.  Watson  (App.),  50  Law 
J.  Rep.  Q.B.  433 ;  Law  Rep.  7  QJB.  D.  374. 

Wager :  right  of  prinoipal  to  recover  money  from 
betting  agent.    See  Gaming,  5. 

PRINCIPAL  AND  SURETY. 

Contract  of  Guaranty. 
Discharge  of  Surety, 
liability  of  Surety. 
Rights  of  Surety. 

Contribution. 

Securities. 


Contract  of  Guaranty. 

1. — Continuing  guaranty :  bankers :  death  of 
surety :  right  to  dose  account :  appropriation  of 
payments:  Clayton' s  Case]— A  surety  gave  to 
the  plaintiffs,  who  were  bankers,  "continuing 
guarantees"  of  the  banking  account  of  a  cus- 
tomer to  the  amount  of  5601.  The  surety  hav- 
ing died,  the  plaintiffs,  without  notice  to  the 
surety's  representatives,  closed  the  customer's 
account,  upon  which  a  balance  of  6771.  was  then 
due  to  them.  Sums  afterwards  paid  in  by  the 
customer  were  credited  to  a  fresh  account,  in 
which  interest  on  the  old  balance  of  677Z.  was 
regularly  charged  against  the  customer.  The 
sums  credited  to  the  new  account  would  have 
been  sufficient  to  discharge  the  Q77Z.  if  they  had 
been  applied  in  that  way.  The  customer  after- 
wards filed  a  liquidation  petition: — Held  (re- 
versing the  deoision  of  Bacon,  V.C.),  that  the 
plaintiffs  could  recover  the  5501.  against  the 
surety's  estate,  for  that  in  the  absence  of  any 
contract,  either  express  or  implied,  to  the  con- 
trary, they  were  entitled  to  close  the  old  account 
and  open  a  new  one  on  the  death  of  the  surety, 
and  that  the  rule  in  Clayton's  Case  (1  Mer.  572) 
did  not  apply.  In  re  Sherry  ;  The  London  and 
County  Bank  v.  Terry  (App.),  53  Law  J.  Rep. 
Chanc.  404  ;  Law  Rep.  25  Ch.  D.  692. 

2. — Continuing  guaranty :  death  of  co-surety : 
notice  to  creditor]— A  firm  of  bankers  took  a 
continuing  guarantee  for  advances  to  a  customer 
in  the  form  of  a  joint  and  several  bond  from 
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two  sureties.  One  of  the  sureties  died,  and 
after  notioe  thereof  the  bank  made  further  ad- 
vances to  the  customer: — Held,  that  the  sur- 
viving surety  was  liable  to  the  bank  in  respect 
of  such  advances.  Beckett  dt  Co.  v.  Addyman 
(App.),  51  Law  J.  Rep.  Q.B.  597;  Law  Rep. 
9  Q.B.  D.  783. 

3. — Determination  of:  death  of  guarantor]  — 
A  guarantee  given  to  Lloyd's  against  all  the 
engagements  of  H.  in  the  capacity  of  an  under- 
writing member,  held  to  continue  after  notice  of 
the  death  of  the  guarantor,  to  include  liabilities 
not  only  to  the  members  of  Lloyd's,  but  also 
to  strangers  to  Lloyd's,  contracted  at  Lloyd's 
through  subscribers,  and  to  be  enforceable  for 
the  benefit  of  such  strangers  by  the  committee 
of  Lloyd's  as  trustees  for  all  the  persons  in- 
terested under  the  policies  underwritten  by  H. 
Judgment  of  Fry,  J.,  affirmed.  Guarantees 
given  for  one  entire  consideration — e.g.  the 
granting  of  a  lease ;  and  guarantees  for  a  con- 
sideration supplied  from  time  to  time  and 
divisible— e.£.  making  advances  and  supply- 
ing goods— ^distinguished.  West  v.  Houghton 
(Law  Rep.  4  C.P.  D.  197)  observed  upon.  Lloyd's 
v.  Harper  (App.),  50  Law  J.  Rep.  Ohanc.  140 ; 
Law  Rep.  16  Gh.  D.  290. 

Agreement  between  surety  and  creditor  that 
receipt  by  creditor  of  dividend  in  bankruptcy 
of  principal  debtor  shall  not  diminish  surety's 
liability  to  pay  in  full.  See  Bankruptcy — 
Proof,  14. 

Bond  by  surety  to  secure  mortgage  debt :  appli- 
cation of  Statute  of  Limitations.  See  Limi- 
tations, Statute  of,  13. 

Indorsers  of  promissory  note :  ordinary  rule  as 
to  liability  varied  by  special  circumstances. 
See  Bill  of  Exchange,  7. 

Discharge  of  Surety. 

4. — Acceptance  in  blank :  right  to  fill  up 
drawer's  name :  laches  of  creditor] — R.  gave  W., 
his  creditor,  a  bill  of  exchange  accepted  by  him- 
self, but  with  the  drawer's  name  left  blank.  N. 
at  the  same  time,  as  a  surety,  deposited  with  W. 
certificates  of  stock  as  collateral  security  for  the 
debt  due  from  R.  W.  never  filled  in  the  name 
of  the  drawer.  The  bill  was  never  presented 
for  payment,  nor  was  notice  given  to  N.  of  its 
non-payment.  R.  died  insolvent: — Held,  that 
W.  had  not  discharged  N.  from  his  suretyship 
by  his  omission  to  fill  up  the  drawer's  name  and 
to  give  notice  of  the  non-payment  of  the  bill. 
Carter  v.  White  (App.),  54  Law  J.  Rep.  Chanc. 
138  ;  Law  Rep.  25  Gh.  D.  666. 

6. — Guaranty  by  directors :  reconstruction  of 
company  :  death  of  one  joint  guarantor]— Three 
directors  of  a  company  gave  a  joint  guarantee 
to  bankers  to  secure  the  banking  account  of  the 
company.  The  company  afterwards  went  into 
voluntary  liquidation,  and  was  reconstructed 
under  a  slightly  altered  name.  The  bankers, 
thinking  there  had  been  a  mere  alteration  in  the 
name  of  the  company,  continued  the  account 
with  the  new  company  without  any  break  or 
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alteration,  merely  adding  the  new  title  to  the 
name  in  the  passbook,  and  no  notice  was  given 
to  the  bankers  that  any  new  account  was  opened 
as  distinct  from  the  old  guaranteed  account : — 
Held,  that  the  guarantee  continued  in  force  not- 
withstanding the  reconstruction  of  the  company. 
Ashby  v.  Day,  54  Law  J.  Rep.  Chanc.  935. 

One  of  the  three  joint  guarantors  died,  but  no 
notioe  was  given  to  the  bankers  by  the  surviving 
guarantors  that  they  considered  the  guarantee 
to  be  affected  thereby,  and  the  account  was  con- 
tinued as  before: — Held,  that  the  guarantee 
continued  in  force  notwithstanding  the  death  of 
the  joint  guarantor.    Ibid. 

Q.— Negligence  of  principal]  — The  defendant 
gave  a  bond  to  guardians  of  the  poor  for  the  due 
discharge  of  his  duties  by  a  collector  of  poor 
rates.  The  collector  allowed  part  of  the  rates 
to  be  lost  by  not  applying  for  them.  The  defen- 
dant disputed  his  liability  on  the  ground  that 
the  loss  would  not  have  occurred  if  the  collector 
had  been  duly  called  upon  to  account.  It 
appeared  that  no  negligence  could  be  imputed  to 
the  guardians,  but  there  was  ground  to  believe 
that  if  the  overseers  had  discharged  their  statu- 
tory duties  with  reasonable  care  the  loss  would 
not  have  occurred :— Held,  that  the  defendant 
was  liable,  for  that  there  had  been  no  negligence 
on  the  part  of  the  guardians,  and  they  were  not 
answerable  for  the  negligence  of  the  overseers. 
The  Guardians  of  Mansfield  Union  v.  Wright 
(App.),  Law  Rep.  9  Q3.  D.  683. 

7.— Several  surety :  release] — Where  it  is  no 
part  of  the  contract  of  suretyship  that  another 
person  shall  join  in  it,  the  creditor  does  not 
break  the  contract  by  releasing  another  several 
surety.  Ward  v.  The  National  Bank  of  New 
Zealand,  52  Law  J.  Rep.  P.C.  65 ;  Law  Rep.  8 
App.  Gas.  755. 

The  appellant  became  surety  for  advances 
made  by  a  bank  to  K.  Such  advances  had  been 
already  partly  secured  to  the  bank  by  another 
surety.  The  bank  released  the  latter: — Held, 
that  the  appellant  was  not  thereby  released  from 
liability.    Ibid. 

Liability  of  Surety. 

8.— Judgment  against  principal  not  evidence 
against  surety]  — A  judgment  in  an  action  against 
the  principal  debtor,  or  an  award  in  an  arbitra- 
tion against  such  debtor,  is  not  binding  on  the 
debtor's  surety,  or  evidence  against  him  in  an 
action  against  him  by  the  creditor  of  the  prin- 
cipal debtor,  unless  the  surety  shall  in  the 
clearest  terms  have  agreed  to  be  bound  by  such 
judgment  or  award.  In  any  other  cases  his 
liability  must  be  proved  in  the  same  way  as  it 
would  have  to  be  proved  against  the  principal 
debtor.  Ex  parte  Young;  in  re  Kitchin  (App.), 
50  Law  J.  Rep.  Chanc.  824 ;  Law  Rep.  17  Gh. 
D.  688. 

Bights  of  Surety. 
Contribution. 
9.— Right  to,  when  arising]— A  surety,  unless 
he  has  paid  the  whole  of  the  principal  debt,  or 
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a  part  in  satisfaction  of  the  whole  debt,  or  moro 
than  his  share  of  the  principal  debt,  is  not  en- 
titled to  sue  his  co-surety  for  contribution.  In 
re  Snowdon ;  ex  parte  Snmudon  (App.),  50  Law 
J.  Rep.  Chanc.  540  ;  Law  Rep.  17  Ch.  D.  44. 

Davies  v.  Humphreys  (6  Mee.  &  W.  153 ;  9 
Law  J.  Rep.  Exch.  263)  approved  and  followed. 
Ibid. 

10. — Security  effected  by  creditor  for  his  oitm 
benefit :  right  of  co-sureties  to  benefit  of  security 
assigned  to  surety] — H.,  A.,  and  two  others  joined 
as  co-sureties  for  G.  in  promissory  notes  to  secure 
13,0002.  lent  to  C.    The  creditor,  by  way  of 
further  security,  effected  policies  of  insurance  on 
C.'s  life  for  10,0002.    EL,  with  the  assistance  of 
his  father  E.,  paid  off  the  13,0002.  by  means  of  a 
mortgage  on  their  family  estates,  which  were 
settled  on  E.  for  life,  with  remainder  to  H.,  and 
the  policies  of   assurance  were  kept  on  foot 
and  the  premiums  paid  by  E.    E.  subsequently 
insured  C.'s  life  for  a  further  sum  of  1,0002. 
After  the  death  of  C.  the  three  policies  were 
assigned  to  E.,  and  the  policy  moneys  were 
received  by  him.    In  an  action  for  the  adminis- 
tration of  the  estate  of  A.,  H.,  as  co-surety 
entitled  to  contribution,  claimed  to  be  admitted 
to  prove  for  a  proportionate  part  of  the  13,0002. : 
— Held,  that  H.  and  his  father  ought  to  be 
treated  as  one  person  for  the  purposes  of  the 
present  claim,  and  that,  therefore,  H.  was  not 
entitled  to  the  contribution  claimed,  except  upon 
the  terms  of  bringing  into  account  all  sums 
received  in  respect  of  the  policies  of  10,0002., 
credit  being  given  to  him  for  all  premiums  or  other 
sums  paid  by  him  or  E.  for  the  purpose  of  keep- 
ing the  policies  on  foot.    Held  also,  that  the 
policy  for  1,0002.,  having  been  effected  by  E. 
long  after  the  liabilities  of  all  the  sureties  had 
been  fixed,  belonged  to  E.  for  his  own  benefit, 
independently  of  the  co-sureties,  and  that,  there- 
fore, the  sums  received  in  respect  thereof  need 
not  be  brought  into  account.    In  re  Arcedeckne ; 
Atkins  v.  Arcedeckne,  53  Law  J.  Rep.  Chanc. 
102 ;  Law  Rep.  24  Ch.  D.  709. 

Securities. 

11. — Co-sureties :  right  of] — All  of  several  co- 
sureties are  entitled  to  participate  in  the  benefit 
of  an  indemnity  taken  from  the  principal  debtor 
by  some.  Steel  v.  Dixon,  50  Law  J.  Rep.  Chanc 
591 ;  Law  Rep.  17  Ch.  D.  825. 

12. — Bight  of  surety  to  have  securities  trans- 
ferred to  him  on  payment  of  original  debt] — A. 
mortgaged  certain  property  to  B.  to  secure  2002., 
and  the  plaintiff,  as  surety  for  himself  only,  and 
not  so  as  to  bind  his  representatives,  covenanted 
with  B.  for  payment  of  the  interest.  A.  subse- 
quently borrowed  further  Bums  of  B.,  and  exe- 
cuted deeds  of  further  charge  of  the  mortgaged 
property  to  secure  the  same.  The  plaintiff 
tendered  to  B.  the  2002.  and  interest  due,  and 
demanded  that  the  securities  comprised  in  the 
mortgage  should  be  transferred  to  him ;  but  B. 
declined  to  accept  the  tender  or  transfer  the 
securities  unless  he  was  paid  the  amount  of  the 
further  advances :— Held,  that  the  plaintiff  was 


entitled  to  have  all  the  securities  transferred  to 
him  on  payment  of  the  2002.  and  interest  only. 
Forbes  v.  Jackson,  51  Law  J.  Rep.  Chanc.  690 ; 
Law  Rep.  19  Ch.  D.  615. 

Williams  v.  Owen  (13  Sim.  597;  13  Law  J. 
Rep.  Chanc.  105)  must  now  be  considered  as 
overruled.    Ibid. 

* 

Indorser  of  bill  of  exchange :  right  of,  to  securi- 
ties of  acceptor  in  hands  of  creditor.  See  Bill 
of  Exchange,  8. 

Surety  paying  rent  not  entitled  to  benefit  of 
right  of  distress.  See  Landlord  and  Tenant 
—Lease,  1. 

PRIORITY. 

Bill  of  sale,  of.    See  Bill  of  Sale,  21,  22, 44, 48. 

Chose  in  action :  assignment :  notice.  See  Chose 
in  Action,  1-4. 

Creditors,  of,  in  administration  of  assets.  See 
Administration,  40-48. 

Debentures:  borrowing  powers.  See  Railway 
Company,  4,  5. 

Legacies,  of.    See  Administration,  55. 

Legal  estate,  by  obtaining.  See  Mortgage — 
Priority,  3-7. 

Lunatic's  maintenance :  creditors.  See  Lunatic, 
14. 

Mortgages,  of.    See  Mortgage — Priority. 

Negligence,  lost  by.    See  Mortgage — Priority, 
.    17-19. 

Notice,  by.  See  Chose  in  Action  ;  Mortgage— 
Priority,  8-16. 

Patent :  prior  publication.    See  Patent,  25,  27. 

Registration,  by.    See  Registration. 

Stop-order.    See  Mortgage — Priority,  14-16. 

Title-deeds,  by  possession  of.  See  Mortgage— 
Priority,  17-19. 

PRISON. 

[Application  of  the  rules  made  under  section 
24  of  the  Prisons  Act,  1877  (40  <fc  41  Vict,  c 
21)  to  the  Central  Criminal  Court  Distriot. 
44  A  45  Vict.  c.  64.] 

[Amendment  of  law  relating  to  civil  imprison- 
ment in  Scotland.    45  &  46  Vict.  o.  42.] 

[Prison  Charities  Act,  1882.  Power  to  Charity 
Commissioners  to  make  a  scheme  respecting 
prison  charities.    45  &  46  Vict.  c.  65.] 

[Provisions  as  to  the  removal  of  prisoners  and 
criminal  lunatics  from  Her  Majesty's  Posses- 
sions out  of  the  United  Kingdom.  47  &  48 
Vict.  c.  31.] 

[Amendment  of  the  General  Prisons  (Ireland) 
Act,  1877.    47  &  48  Vict.  c.  36.] 

[Removal  of  doubts  as  to  powers  of  Secretary  of 
State  in  relation  to  the  altering,  enlarging, 
rebuilding,  and  building  of  prisons,  and  ap- 
propriating any  building  for  a  prison.  47  & 
48  Vict.  o.  51.] 
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1. — Land  purchased  for  prison  purposes  vest- 
ing  in  prison  commissioners'] — A  deed  of  con- 
veyance stated  by  way  of  recital  that  certain 
land  was  purchased  and  held  upon  trust  by  the 
defendant  for  the  Justices  of  Middlesex,  "for 
the  purposes  of  the  Prison  Act,  1865,  and  upon 
or  for  no  other  trust,  intent,  or  purpose  whatso- 
ever." In  an  action  by  the  Prison  Commis- 
sioners claiming  the  title-deeds  and  the  rents 
and  profits  from  a  certain  date, — Held,  that  the 
Justices  were  bound  by  the  recital  in  the  deed 
as  to  the  purposes  for  which  the  land  in  question 
was  purchased ;  and  that  as  the  only  purposes 
for  which  land  could  be  purchased  under  the 
Prison  Act,  1865,  ss.  23  and  44,  were  prison 
purposes,  the  land  passed  to  and  vested  in  the 
Prison  Commissioners  under  the  provisions  of 
sections  48  and  60  of  the  Prison  Act,  1877, 
without  payment.  The  Prison  Commissioners  v. 
The  Clerk  of  the  Peace  for  Middlesex  (App.),  51 
Law  J.  Rep.  Q.B.  433 ;  Law  Rep.  9  Q.B.  D.  506. 

2. — Officer:  superannuation  allowance  or 
gratuity:  compensation]— The  Treasury  have 
power  under  the  second  and  last  clauses  of  sec- 
tion  36  of  the  Prison  Act,  1877,  coupled  with 
section  7  of  the  Superannuation  Act,  1859,  to 
apportion  between  the  rates  and  moneys  pro- 
vided for  the  purpose  by  Parliament  an  annuity 
payable  to  an  officer  who,  being  under  sixty 
years  of  age  and  not  incapable  from  confirmed 
sickness,  age,  or  infirmity,  or  injury  received  in 
actual  execution  of  his  duty  of  executing  his 
office  in  person,  has  retired  from  office  to  facili- 
tate improvements  in  the  organisation  of  the 
department  to  which  he  belonged.  The  Justices 
of  Middlesex  v.  The  Queen  (H.L.),  53  Law  J.  Rep. 
Q.B.  605  ;  Law  Rep.  9  App.  CaB.  757. 

Judgment  of  the  Court  of  Appeal  (52  Law  J. 
Rep.  Q.B.  652;  Law  Rep.  11  QJ3.  D.  656) 
affirmed.    Ibid. 

3. — Prisoners :  maintenance :  expenses  of 
conveying  to  gaol]  —The  expenses  of  conveying 
to  prison  a  person  summarily  convicted  or  com- 
mitted for  trial  in  all  counties  except  Middlesex 
are  "  expenses  incurred  in  respect  of  the  main- 
tenance of  prisons,  to  which  "  the  Prison  Act, 
1877,  applies,  "  and  of  the  prisoners  therein," 
within  the  meaning  of  section  4,  as  interpreted 
by  section  57  of  that  Act,  and  are  therefore  pay- 
able out  of  moneys  provided  by  Parliament. 
Mullins  v.  The  Treasurer  of  the  County  of 
Surrey  (HX.),  51  Law  J.  Rep.  Q.B.  145 ;  Law  Rep. 

7  App.  Cas.  1. 

Judgment  of  the  Court  of  Appeal  (50  Law  J. 
Rep.  Q.B.  181 ;  Law  Rep.  6  Q.B.  D.  156)  af- 
firmed.   Ibid. 

4. — Prisoners :  maintenance  of  becoming  m- 
sane :  prisons  act,  1877  (40  d  41  Vict  c.  21), 
ss.  4  and  57] — A  criminal  who  becomes  insane 
during  the  currency  of  a  sentence  of  imprison- 
ment, and  is  removed  to  a  lunatic  asylum,  is  a 
"  prisoner,"  and  his  maintenance  in  the  asylum 
is  "maintenance  of  a  prisoner"  within  the 
meaning  of  the  Prisons  Act,  1877.  Mews  v. 
Beg.  (H.L.),  52  Law  J.  Rep.  M.C.  57 ;  Law  Rep. 

8  App,  Cas.  839. 


Consequently  where  the  expenses  of  the  main- 
tenance of  such  a  prisoner  (being  a  pauper 
without  settlement)  were,  under  3  &  4  Vict.  c. 
54,  and  27  &  28  Vict.  c.  29,  payable  by  the 
treasurer  of  the  county  in  which  she  was  con- 
fined,— Held,  reversing  the  decision  of  the  Court 
of  Appeal  (50  Law  J.  Rep.  M.C.  4 ;  Law  Rep.  6 
Q.B.  D.  47),  upon  the  authority  of  Mullins  v. 
The  Treasurer  of  Surrey  (see  last  case),  that  such 
expenses  are,  under  the  Prisons  Act,  1877,  to  be 
defrayed  out  of  money  provided  by  Parliament. 
Ibid. 

PRIVATE  IMPROVEMENT  EXPENSES. 

Metropolis  Management  Acts,  under.  See  Me- 
tropolis, 14-16. 

Public  Health  Acts,  under.  See  Public  Health 
Act,  28-40. 

Towns  Improvements  Clauses  Act,  under.  See 
Towns  Improvements  Clauses  Act. 

PRIVILEGE. 

Arrest,  from.    See  Arrest,  11. 

Circular  by  member  of  friendly  society.  See 
Libel,  4. 

Documents  privileged  from  production.  See 
Practice — Production  of  Documents,  11-17. 

Interlocutory  application :  question  of  privilege 
should  not  usually  be  decided  upon.  See 
Libel,  3. 

Libel :  communication  to  wrong  person  by  bona 
fide  mistake.    See  Libel,  7. 

Solicitor  and  client:  communications  between. 
See  Practice— Interrogatories,  19 ;  Production 
of  Documents,  11, 12, 14, 15. 

Witness,  of.    See  Slander,  5. 

Witness:  answers  tending  to  criminate.  See 
Evidence,  18. 

PRIVITY. 
Contract,  of.    See  Practice — Pleading,  21. 

PRIVY  COUNCIL. 
Judgment. 
Leave  to  appeal. 
Hew  Trial. 

[Past  and  present  Lords  Justices  of  Appeal  in 
England,  if  members  of  Privy  Council,  to  be 
members  of  Judicial  Committee.  44  &  45 
Vict.c.  3.] 

Judgment 

1. — When  a  decision  of  the  Judicial  Com- 
mittee has  been  reported  to  the  Queen,  and  has 
been  sanctioned  and  embodied  in  an  Order  of 
Council,  it  becomes  a  decree  or  order  of  the 
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final  Court  of  Appeal,  and  it  is  the  duty  of 
every  subordinate  tribunal  to  whom  the  order  is 
addressed  to  carry  it  into  execution.  Under  the 
Bankruptcy  Act,  1869,  s.  20,  a  trustee  may  be 
made  personally  liable  for  costs.  Pitts  v.  La 
Fontaine,  50  Law  J.  Rep.  P.O.  8 ;  Law  Rep. 
6  App.  Cas.  482. 

Leave  to  appeal. 

2. — Although  an  Order  in  Council  granting 
leave  to  appeal  may  be  rescinded  at  any  time,  it 
is  the  duty  of  a  respondent  to  apply  to  rescind 
such  order  as  soon  as  possible.  The  Mussoorie 
Bank  v.  Raynor,  51  Law  J.  Rep.  P.C.  72 ;  Law 
Rep.  7  App.  Cas.  821. 

8. — Their  Lordships  will  not  advise  Her 
Majesty  to  admit  an  appeal  from  the  Supreme 
Court  of  the  Dominion  save  where  the  case  is  of 
gravity,  involving  matter  of  publio  interest  or 
some  important  question  of  law,  or  affecting 
property  of  considerable  amount,  or  where  the 
oase  is  otherwise  of  some  publio  importance  or 
of  a  very  substantial  character.  Petition  for 
special  leave  to  appeal  refused,  the  case  de- 
pending on  a  disputed  matter  of  fact  whether 
there  had  been  a  gift  or  sale  of  certain  goods  of 
the  value  of  1,000Z.  Prince  v.  Gagnon  (P.C),  Law 
Rep.  8  App.  Cas.  103. 

4. — Petition  for  special  leave  to  appeal,  in  a 
case  involving  only  an  issue  of  fact,  refused. 
Such  petition  must  state  fully  but  succinctly  the 
grounds  upon  which  it  is  based ;  the  record  not 
being  before  their  Lordships  until  forwarded  by 
the  proper  authorities.  The  Canada  Central 
Railway  Company  v.  Murray  (P.C),  Law  Rep. 
8  App.  Cas.  574. 

6.—  Criminal  cases] — The  rule  of  the  Judi- 
cial Committee  is  not  to  grant  leave  to  appeal 
in  criminal  oases  except  where  some  clear  de- 
parture from  the  requirements  of  justice  is . 
alleged  to  have  taken  place.  Riel  v.  The  Queen 
(P.C),  Law  Rep.  10  App.  Cas.  675. 

43  Vict.  c.  25  (Canada),  s.  76,  sub-s.  7,  which 
prescribes  that  full  notes  of  evidence  be  taken,  is 
literally  complied  with  when  those  notes  are 
taken  in  shorthand.    Ibid. 

Hew  Trial. 

6. — Although  the  Privy  Council  have  the 
right,  if  they  think  fit,  to  order  a  new  trial  on 
any  ground,  that  power  will  not  be  exercised 
merely  where  the  verdict  is  not  altogether  satis- 
factory, but  only  where  the  evidence  so  strongly 
preponderates  against  it  as  to  lead  to  the  con- 
clusion that  the  jury  have  either  wilfully  dis- 
regarded the  evidence  or  failed  to  understand  or 
appreciate  it.  The  Connecticut  Mutual  Life 
Insurance  Company  of  Hertford  v.  Moore  (P.C), 
Law  Rep.  6  App.  Cas.  644. 
Appeal :  definitive  sentence :  order  in  council  of 

the  13th  of  May,  1872.    See  Colonial  Law — 

Jersey,  1. 

PRIVY  SEAL. 

[Abolition  of  documents  under  Privy  Seal.  47  & 

48  Vict.  c.  30,  s.  3.] 


PRIZE  FIGHT. 
Aiding  and  abetting.    See  Assault,  1. 

PROBATE. 
Execution  of  Will. 

Acknowledgment. 

Attestation. 

Knowledge  of  contents. 
Grant. 

Alteration. 

Executor. 

Foreign  or  colonial  will. 

Incorporation. 

Interlineation. 

Limited. 

Mistake. 

Real  estate. 

Revocation. 

Several  instruments. 
Married  Woman's  Will. 
Practice. 

Appeal. 

Citation. 

Compromise. 

Costs. 

Evidence. 

Guardian  ad  litem. 

Judicature  Acts,  effect  of. 

Particulars. 

Protection  order. 

Receiver. 

Trial. 

Revocation  of  Will. 
Testamentary  Instrument. 


Administration  with  Will  annexed. 
See  Administrator,  25,  26. 

Execution  of  Will. 

Acknowledgment. 

1. — Testator's  signature  not  seen  by  attesting 
witnesses'] — In  order  to  constitute  a  due  acknow- 
ledgment of  the  signature  of  a  will  under  sec- 
tion 9  of  the  Wills  Act,  1837,  it  is  necessary  that 
the  attesting  witnesses  should  actually  see  the 
signature  of  the  testator  at  the  time  of  the  ac- 
knowledgment. Blake  v.  Blake  (App.),  51  Law 
J.  Rep.  P.,  D.  <fe  A.  36  ;  Law  Rep.  7  P.  D.  102 
(nom.  In  the  goods  of  Gunstan). 

And,  semble,  that  though  the  testator  should 
say  "  This  is  my  will,"  or  even  "  My  signature  is 
under  there,"  and  the  witnesses  do  not  actually 
see  the  signature,  there  would  be  no  sufficient 
acknowledgment.    Ibid. 
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Hudson  v.  Parker  (3  Robert.  25)  approved. 
Gwillim  v.  Owillim  (3  Sw.  &  Tr.  200)  and 
Beckett  v.  Howe  (39  Law  J.  Rep.  Prob.  &M.1; 
Law  Rep.  2  P.  &  D.  1)  dissented  from.    Ibid. 

Attestation. 

2. — Duplicate  will :  signatures  upon  separate 
papers] — The  intended  will  of  the  testator  was 
written  twice  over.  The  two  testamentary  papers 
were  differently  worded,  but  were  to  the  same 
effect.  Through  a  mistake  one  of  the  docu- 
ments was  signed  by  the  testator,  and  the  other 
by  two  attesting  witnesses : — Held,  that  the  will 
was  not  duly  attested.  In  the  goods  of  Hatton, 
60  Law  J.  Rep.  P.,  D.  &.  A.  78 ;  Law  Rep.  6  P.  D. 
204. 

3. — Presence  of  attesting  witnesses] — Where 
a  will  is  ex  facie  duly  executed,  there  being  no 
suggestion  of  fraud,  probate  ought  not  to  be 
refused  merely  because  the  attesting  witnesses 
cannot,  when  examined,  recollect  either  having 
seen  the  testator  sign  the  document  or  that  his 
signature  was  there  before  they  signed,  and  did 
not  know  the  nature  of  the  document  which 
they  were  signing.  In  re  Sanderson;  Wright 
v.  Sanderson  (App.),  53  Law  J.  Rep.  P.,  D.  &  A. 
49 ;  Law  Rep.  9  P.  D.  149. 

Attesting  witness :  incompetency  subsequent  to 
execution.    See  Will — Attesting  Witness. 

Knowledge  of  contents. 

4. — If  a  person  who  has  instructed  a  solicitor 
to  prepare  his  will  accepts  a  will  which  is  put 
before  him  as  a  carrying  out  of  such  instruc- 
tions, and  consents  to  his  signature  being  ap- 
pended to  the  will  by  another  person,  the  will  is 
valid,  although  the  testator  may  then  be  unable 
to  remember  the  instructions  which  he-  had 
previously  given.  Parker  v.  Felgate,  62  Law  J. 
Rep.  P.,  D.  &  A.  95  ;  Law  Rep.  8  P.  D.  171. 

The  testatrix,  being  in  failing  health,  had 
several  interviews  with  her  solicitor,  and  in- 
structed him  to  prepare  her  will.  A  few  weeks 
afterwards,  a  will  prepared  by  the  solicitor's 
partner  from  the  instructions  given  by  the  testa- 
trix was  brought  to  her  for  execution.  She  was 
then  in  a  comatose  condition,  but  was  able, 
when  roused,  to  speak  or  make  signs  in  answer 
to  questions.  One  of  her  medical  attendants 
held  the  will  before  her,  saying,  "  This  is  your 
will,"  and  asked  her  whether  she  wished  F.  to 
sign  it  for  her.  The  testatrix  was  heard  to  say 
"yes,"  and  the  will  was  then  signed  in  her 
name  by  F.,  and  was  duly  attested.  The  jury 
found — first,  that  the  testatrix,  when  the  will 
was  executed,  did  not  remember  and  understand 
the  instructions  which  she  had  given  to  her 
solicitor ;  secondly,  that  she  could  not,  if  it  had 
been  thought  advisable  to  rouse  her,  have  under- 
stood each  clause  of  the  will ;  thirdly,  that  she 
was  capable  of  understanding,  and  did  under- 
stand, that  she  was  executing  a  will  for  which 
she  had  given  instructions : — Held,  that  the  will 
was  valid  and  was  entitled  to  probate.    Ibid. 


Grant. 

Alteration. 

1. — Dependent  relative  revocation :  restoration 
of  words  in  probate]— The  testator  by  his  will 
bequeathed  certain  legacies  to  his  children  and 
their  issue,  and  had  expressed  to  the  solicitor 
who  prepared  the  will  his  desire  that  his  grand- 
children should  not  receive  their  legacies  until 
they  should  attain  the  age  of  twenty-five  yearB. 
The  solicitor  explained  to  him  that  such  be- 
quests would  be  void,  and  the  will,  when  exe- 
cuted, contained  a  provision  that  the  grand- 
children should  be  entitled  to  their  legacies 
upon  attaining  the  age  of  twenty-one  years. 
The  testator  was  of  unsound  mind  during  the 
last  six  years  of  his  life,  and  after  his  death  it 
was  discovered  that  wherever  the  words  "  twenty- 
one  years  "  occurred  in  the  will,  the  word  "  one  " 
had  been  effaced  and  the  word  "five"  substi- 
tuted : — The  Court  granted  probate  of  the  will, 
substituting  "one"  for  "five"  wherever  the 
latter  word  had  been  inserted.  Sturton  v.  Whet- 
lock,  52  Law  J.  Rep.  P.,  D.  &  A.  29. 

In  the  goods  of  McCabe  (42  Law  J.  Rep.  Prob. 
A  M.  79 ;  Law  Rep.  3  P.  &  D.  94)  followed. 
Ibid. 

2* — Grant  with  alterations]— The  clause  ap- 
pointing executors  was  written  partly  on  the 
second  and  partly  on  the  third  side  of  a  will. 
Subsequently  the  testator  altered  the^clause,  but 
his  signature  and  those  of  the  attesting  witnesses 
appeared  opposite  only  to  the  alterations,  which 
were  made  on  the  second  side.  The  Court 
granted  probate  of  all  the  alterations.  In  the 
goods  of  Wilkinson,  Law  Rep.  6  P.  D.  100. 

3. — Interlineation] — Testatrix  duly  executed 
her  will  in  the  presence  of  two  witnesses,  who 
subscribed  and  attested  it.  Immediately  after 
its  execution  an  omission  was  discovered  in  the 
will,  and  this  omission  was  supplied  by  an  inter- 
lineation. Testatrix  approved  of  the  will  as 
altered,  acknowledging  it  as  her  "  last  will  and 
testament,"  and  the  witnesses  then,  in  her  pre- 
sence, placed  their  initials  in  the  margin  oppo- 
site the  interlineation : — Held,  that  there  had 
been  no  re- execution  of  the  will,  and  that  con- 
sequently the  interlineation  should  be  omitted 
from  the  probate.  In  the  goods  of  Shearn,  50 
Law  J.  Rep.  P.,  D.  &  A.  15. 

4. — Revocation:  codicil:  attestation  clause] 
—The  testatrix  executed  a  will  and  three  codi- 
cils. The  attestation  clause  of  the  third  codicil 
was  in  the  hand-writing  of  the  testatrix,  and 
was  in  the  following  words :  "  Signed  by  the 
said  M.  E.  J.  A.  as  the  third  codicil  of  her  will, 
by  which  the  firBt  codicil  is  cancelled,  in  the 
presence  of  us,"  &c. :— Held,  that  the  words  of 
revocation  in  the  attestation  clause  in  the  third 
codicil  were  inoperative,  and  must  be  rejected. 
In  the  goods  of  Atkinson,  52  Law  J.  Rep.  P.,  D. 
&  A.  80 ;  Law  Rep.  8  P.  D.  165. 

Executor. 

5. — Omission  of  word]— A  will  contained  the 
words,  "  I  appoint  R.  H.  B.  and  J.  E.  W."    Then 
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followed  certain  bequests,  including  the  follow- 
ing:—u  To  each  of  my  executors  the  sum  of 
twenty  pounds."  The  testator  also  gave,  de- 
vised, and  bequeathed  all  the  residue  and  re- 
mainder of  his  property,  of  every  kind,  "  unto 
my  said  executors  and  trustees,"  upon  the  usual 
trusts,  for  sale,  conversion,  and  investment: — 
The  Court  granted  probate  of  the  will  to  R.  H.  B. 
and  J.  E.  W.  as  executors.  In  the  goods  of 
Bradley,  62  Law  J.  Bep.  P.,  D.  A  A.  101 ;  Law 
Bep.  8  P.  D.  215. 

Foreign  or  colonial  will. 

6. — Codicil  proved  in  colony] — The  Court  will 
not  admit  to  probate  in  England  a  codicil  to  a 
will  which  has  been  proved  in  a  colonial  Court. 
In  the  goods  of  Miller,  52  Law  J.  Bep.  P.,  D.  A  A. 
93 ;  Law  Bep.  8  P.  D.  167. 

7. — Execution  in  India :  will  proved  in  Scot- 
land :  application  by  legatee  for  grant  in  Eng- 
land]— A.  died  in  India,  leaving  a  duly  executed 
will  wherein  he  named  H.  a  legatee,  and  ap- 
pointed executors.  His  personal  estate  (with 
the  exception  of  a  few  articles  in  this  country  of 
trifling  value)  consisted  of  claims  on  the  estate 
of  B.,  his  uncle,  which  was  situate  in  Scotland, 
and  was  being  there  administered.  The  execu- 
tors of  B.'s  will  obtained  confirmation  of  it  in 
Scotland,  including  the  inventory  of  his  effects, 
all  his  property,  wherever  situate,  within  the 
United  Kingdom,  and  the  inventory  was  duly 
sealed  in  the  principal  registry  of  the  Court  of 
Probate.  In  these  circumstances,  the  Court  re- 
fused to  make  an  order  on  the  executors  of  A. 
who  had  proved  his  will  in  Scotland  to  prove 
the  will  also  in  this  country,  or  to  grant  admini- 
stration (with  the  will  annexed)  to  EL,  holding 
that  no  necessity  or  duty  towards  the  applicant 
or  the  estate  of  the  deceased  at  present  appeared 
for  the  executors  to  take  probate  in  England, 
and  that  until  suoh  necessity  or  duty  arose  the 
Court  was  not  called  upon  to  decide,  in  default 
of  their  doing  so,  to  whom  administration  should 
be  granted.  In  the  goods  of  Euring,  50  Law  J. 
Bep.  P.,  D.  A  A.  11 ;  Law  Bep.  6  P.  D.  19. 

8. — Foreign  domicil :  execution  abroad  accord- 
ing to  English  law] — The  object  of  section  2 
of  the  Naturalisation  Act,  1870,  was  to  put 
aliens  on  the  same  general  footing  with  British 
subjects  as  to  acquiring,  holding,  and  disposing 
of  property  in  England ;  but  it  does  not  give  an 
alien  power  to  dispose  of  the  property  in  a  form 
not  in  accordance  with  the  law  of  his  place  of 
domicil.  Bloxam  v.  Favre  (App.),  53  Law  J. 
Bep.  P.,  D.  A  A.  26 ;  Law  Bep.  9  P.  D.  130. 

A  testatrix,  whose  domicil  of  origin  was  English, 
married  a  German  subject  and  resided  in  Ger- 
many until  her  death  in  1872 ;  she  survived  her 
husband,  and  made  a  will  which  was  valid 
according  to  the  requirements  of  English  law 
but  not  according  to  German  law : — Held,  that 
the  will  could  not  be  admitted  to  probate  in 
England.    Ibid. 

Decision  of  the  President  of  the  Probate  Divi- 
sion (52  Law  J.  Bep.  P.,  D.  A  A.  42  ;  Law  Bep. 
8  P.  V.  101)  affirmed.    Ibid. 


9. — Foreign  subject:  execution  abroad  in 
accordance  with  English  law] — A  will  executed 
abroad  by  an  alien,  in  accordance  with  the  re- 
quirements of  English  law,  is  not  entitled  to 
probate  in  this  country  under  either  the  24  A  25 
Vict.  c.  114,  s.  1,  or  the  33  A  34  Vict.  c.  14,  s.  2. 
In  the  goods  of  Von  Buseck,  51  Law  J.  Bep. 
P.,  D.  A  A.  9 ;  Law  Bep.  6  P.  D.  211. 

Incorporation. 

10. — Codicil :  list  of  legacies  :  identification] 
— The  testator,  after  duly  executing  his  will, 
handed  to  his  brother,  who  had  not  been  named 
an  executor  under  the  will,  a  paper  headed  "  A 
list  of  small  sums  of  money."  It  was  signed  by 
the  testator,  and  it  began  with  the  words,  "I 
request  you  to  give  these  donations,"  and 
ended  with  the  words,  "  to  be  given  after  my 
death  from  the  moneys  in  the  bank."  Among 
the  sums  named  was  "  51.  to  S.  J.  B."  He  re- 
quested his  brother  to  attend  to  the  paper  after 
his  death.  The  testator  afterwards  duly  exe- 
cuted a  codicil  in  the  form  of  a  letter  to  his 
brother,  which  began  as  follows:  "It  is  my 
wish  and  will  to  leave  after  my  death  to  S.  J.  B., 
instead  of  51.  which  I  named  in  the  legacies  I 
gave  to  you,  my  wish  is  19/.  19s.  6&,  besides 
all  wages  belonging  to  her  "  : — Held,  that  the 
list  of  legacies,  being  sufficiently  identified  by 
the  codicil,  was  incorporated  therein,  and  was 
entitled  to  probate  with  the  will  and  codicil.  In 
the  goods  of  Daniell,  52  Law  J.  Bep.  P.,  D.  A  A. 
23 ;  Law  Bep.  8  P.  D.  14. 

11. — Codicils:  enumeration  of]— Testator  exe- 
cuted six  codicils,  enumerating  each  as  "  This 
is  a  first  codicil  to  my  will,"  "  This  is  a  second 
codicil,"  <fec,  and  so  on  throughout  the  whole  of 
the  six  codicils,  but  the  third  codicil  by  in- 
advertence was  not  duly  executed : — Held,  that 
the  mere  enumeration  of  the  codicils  did  not 
make  the  last  executed  a  sufficient  recognition 
and  confirmation  of  the  third  codicil.  Stockil 
v.  Punshon,  50  Law  J.  Bep.  P.,  D.  A  A.  14 ; 
Law  Bep.  6  P.  D.  9. 

12. — WiU  of  married  woman  under  power : 
codicil  executed  during  widowhood  referring  to 
will] — A  married  woman  executed  in  duplicate  a 
will  under  a  power,  but  did  not  recite  the  power 
in  the  instrument.  On  her  husband's  death  she 
executed  a  codicil,  also  in  duplicate,  to  her  "  last 
will  and  testament."  The  codicil  was  written 
on  the  sheets  of  paper  containing  the  will,  and 
the  only  known  will  in  existence  was  that  which 
Bhe  made  during  coverture: — Held,  that  the 
will  was  identified  and  confirmed  by  the  codicil, 
and  probate  was  granted  of  both  documents. 
In  the  goods  of  Heathcote,  50  Law  J.  Bep.  P.,  D. 
A  A.  42 ;  Law  Bep.  6  P.  D.  30. 

Interlineation. 

13. — Printed  form :  execution  at  foot] —A  will 
was,  under  the  testator's  direction,  written  out 
on  a  printed  form,  which  was  comprised  in  one 
side  of  a  sheet  of  paper,  and  included  an  attes- 
tation clause  at  the  foot.    The  concluding  words 
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of  the  will  were  written  at  the  top  of  the  second 
page  of  the  sheet.  The  testator  and  the  wit- 
nesses signed  their  names  at  the  foot  of  the  first 
page,  but  there  were  no  signatures  or  initials 
under  the  words  on  the  second  page : — Held, 
that  the  words  on  the  second  sheet  must  be  ex- 
cluded from  the  probate.  In  the  goods  of  Malen, 
54  Law  J.  Bep.  P.,  D.  &  A.  91. 

In  the  goods  of  Burt  (40  Law  J.  Rep.  Prob.  &  M. 
26 ;  Law  Rep.  2  P.  A  D.  214)  distinguished.  Ibid. 

And  see  supra,  Grant,  3. 

Limited. 

14.— English  will:  foreign  will:  revoca- 
tion]—-The  testator  executed  a  will  in  England, 
by  which  he  disposed  exclusively  of  English 
property.  He  afterwards  executed  in  the  Argen- 
tine Republic  a  will  in  the  Spanish  language, 
and  valid  according  to  the  law  of  the  Argentine 
Republic,  by  which  he  disposed  of  property  in 
that  Republic  and  cancelled  all  previous  disposi- 
tions. According  to  the  law  of  the  Argentine 
Republic  the  Spanish  will  could  affect  only  such 
property  as  was  situated  within  the  Republic. 
The  Court,  on  proof  being  given  of  the  consent 
of  all  the  parties  interested,  granted  probate  of 
the  English  will  only.  In  the  goods  of  Smart, 
53  Law  J.  Rep.  P.,  D.  A  A.  57 ;  Law  Rep.  9 
P.  D.  64. 

And  see  Administrator,  11-15. 

Mistake. 

15. — Erroneous  reference:  two  wills] — The 
testator  executed  a  will  in  1877,  in  which  he 
directed  the  residue  of  his  real  and  personal 
property  to  be  sold  and  divided  between  his  six 
children,  to  each  of  whom  he  had  made  devises. 
In  1878  he  executed  another  will,  in  which  he 
directed  all  his  property  to  be  sold  and  divided 
among  the  six  children,  certain  arrears  of  accrued 
rent  to  be  deducted  from  two  of  the  shares.  In 
1880  he  directed  his  solicitor  to  prepare  a  codicil, 
by  which  two  of  his  children  were  to  be  deprived 
of  all  share  in  the  property.  The  solicitor,  by 
mistake,  drew  the  codicil  as  a  codicil  to  the  will 
of  1877,  there  being  no  mention  in  the  codicil  of 
the  will  of  1878 :— Held,  that  both  the  wills  must 
be  included  with  the  codicil  in  the  probate.  In 
the  goods  of  Stedham,  50  Law  J.  Rep.  P.,  D.  &  A. 
75 ;  Law  Rep.  6  P.  D.  205. 

16. — Insertion  by  fraud  or  inadvertence] — 
Matter  proved  to  have  been  inserted  in  a  will  by 
fraud  or  inadvertence  may  be  rejected  on  pro- 
bate, provided  such  matter  does  not  affect  the 
construction  of  other  parts  of  the  will.  No  dis- 
tinction can  be  drawn  between  words  used  by  a 
testator  himself  and  those  of  the  draughtsman 
who  prepares  a  will.  Rhodes  v.  Rhodes,  51  Law 
J.  Rep.  P.O.  53 ;  Law  Rep.  7  App.  Cas.  192. 

17. — Where  a  word  is  proved  to  have  been 
inserted  in  a  will  without  the  knowledge  and 
authority  of  the  testator,  it  will  be  omitted  from 
the  probate.  A.,  being  possessed  of  four  hundred 
shares  in  a  certain    company,  instructed  his 


solicitor  to  prepare  his  will,  and  directed  that  all 
his  shares  in  the  company  should  be  bequeathed 
to  his  four  nephews.  Through  inadvertence  the 
will  was  so  drawn  as  to  purport  to  bequeath 
only  forty  shares  to  the  four  nephews.  The  will 
was  not  read  over  to  the  testator  before  execu- 
tion, and  he  never  knew  that  the  word  "  forty  " 
had  been  inserted.  The  Court  granted  probate 
of  the  will,  omitting  the  word  "  forty  "  wherever 
it  occurred.  Morrell  v.  Morrell,  51  Law  J.  Rep. 
P.,  D.  &  A.  49 ;  Law  Rep.  7  P.  D.  68. 

Fulton  v.  Andrew  (44  Law  J.  Rep.  Prob.  &  M. 
17 ;  Law  Rep.  7  H.L.  448)  followed.    Ibid. 

And  see  supra,  Grant,  1. 

Real  estate. 

18. — The  appointment  of  an  executor  is  suffi- 
cient to  entitle  a  will  to  probate  even  if  it  only 
disposes  of  real  estate.  Brownrigg  v.  Pike,  51 
Law  J.  Rep.  P.,  D.  &  A.  29 ;  Law  Rep.  7  P.  D.  61. 

19. — Freehold  property,  which  is  by  the  doc- 
trine of  equitable  conversion  to  be  considered  as 
personalty,  is  chargeable  with  probate  duty,  and 
a  will  which  disposes  of  such  property  under 
a  power  of  appointment  is  entitled  to  probate. 
In  the  goods  of  Gunn,  53  Law  J.  Rep.  P.,  D.  <fc  A. 
107 ;  Law  Rep.  9  P.  D.  242. 

And  see  infra,  Married  Woman's  Will,  3. 

Revocation. 

20. — Administration  action] — A  deoree  was 
made  at  the  suit  of  residuary  legatees  for  the 
administration  of  the  real  and  personal  estate 
of  a  testator.  After  this  a  subsequent  will  was 
discovered,  by  which  the  estate  was  disposed  of 
in  a  different  way.  Probate  of  the  old  will  was 
recalled,  and  letters  of  administration,  with  the 
later  will  annexed,  were  granted  to  one  of 
the  beneficiaries.  Under  these  circumstances  the 
Court  of  Appeal  made  an  order  dismissing  the 
action.  In  re  Dean;  Dean  v.  Wright  (App.), 
Law  Rep.  21  Ch.  D.  581. 

Citation  of  heir-at-law.    See  infra,  Practice,  2. 

Suppression  of  will.    See  Administrator,  23. 

Several  instruments. 

21. — G.  H.  made  two  wills.  By  the  first  of 
such  wills  he  gave  the  whole  of  his  real  and  per- 
sonal estate  and  effects  to  his  wife  E.  H.  abso- 
lutely, and  appointed  her  sole  executrix  thereof, 
and  revoked  all  former  wills.  By  the  second 
will  he  gave  his  household  furniture  and  effects 
and  all  moneys  whatsoever  deposited  or  invested 
to  his  wife  for  life,  and  after  her  decease  to  his 
wife's  sister,  M.B.,  absolutely,  whom  he  also  ap- 
pointed joint  executrix  with  his  wife.  The  said 
will  contained  no  disposition  of  the  real  estate 
or  the  residue  of  the  personal  estate,  and  no 
clause  revocatory  of  previous  wills.  The  Court 
granted  probate  of  both  papers  as  together  con- 
stituting the  will  of  the  testator,  but  before  doing 
so  required  that  notice  of  the  application  for 
such  probate  should  be  served  on  the  heir-at- 
law.  In  the  goods  of  Hartley,  50  Law  J.  Rep. 
P.,  D.  &  A.  1. 
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Jurisdiction  of  Chancery  Division  to  recall  pro- 
bate.   See  Domicil,  5. 

Residuary  gift :  no  clear  disposition  of  residue : 
grant  of  administration  with  will  annexed. 
See  Will — Residuary  Gift,  8. 

Harried  Woman's  Will. 

1. — Husband's  assent :  wife  executrix] — Where 
a  married  woman  was  appointed  by  a  will  sole 
executrix  and  universal  legatee  to  her  separate 
use,  and  the  husband  objected  to  her  taking  pro- 
bate, the  Court,  with  the  consent  of  the  husband, 
made  a  grant,  under  the  20  &  21  Vict.  c.  77,  s.  73, 
of  the  Probate  Act,  1857,  to  the  attorney  of  the 
wife  of  letters  of  administration  with  the  will 
annexed.  Clerks  v.  Gierke,  50  Law  J.  Rep. 
P.,  D.  &  A.  78 ;  Law  Rep.  6  P.  D.  103. 

Quaere,  whether  a  married  woman  is  entitled 
to  a  grant  of  probate  without  her  husband's  con- 
sent.   Ibid. 

2. — Husband's  assent:  withdrawal  of] — A 
will  was  made  by  a  married  woman,  who  ap- 
pointed her  husband  one  of  her  executors.  He 
assented  to  the  making  of  the  will,  and  after  his 
wife's  death  he  expressed  his  intention  to  take 
probate  of  it,  but  died  before  doing  so.  The 
Court  held  that  he  had  not  withdrawn  his  con- 
sent, and  decreed  probate  of  the  will  to  the  sur- 
viving executor.  In  the  goods  of  Cooper,  50  Law 
J.  Rep.  P.,  D.  &  A.  41 ;  Law  Rep.  6  P.  D.  34. 

3. — Real  estate :  power] — A  will  of  a  married 
woman  which  disposes  only  of  real  estate  under 
a  power  of  appointment  is  not  entitled  to  probate, 
although  it  may  contain  an  appointment  of  exe- 
cutors. In  the  goods  of  Tomlinson,  50  Law  J. 
Rep.  P.,  D.  &  A.  74 ;  Law  Rep.  6  P.  D.  209. 

4. — Real  estate:  power:  arrears  of  rent] — 
The  appointment  of  an  executor  is  sufficient  to 
entitle  a  will  to  probate,  even  if  it  disposes  only 
of  real  estate.  Brownrigg  v.  Pike,  61  Law  J.  Rep. 
P.,  D.  &  A.  29 ;  Law  Rep.  7  P.  D.  61. 

Arrears  of  rent  of  separate  property,  accruing 
due  in  the  lifetime  of  a  testatrix,  as  well  as  such 
of  the  apportioned  parts  of  the  rents  accruing 
due  after  her  death  as  are  attributable  to  the 
time  preceding  her  death,  form  part  of  her  sepa- 
rate personal  estate,  and  are  therefore  capable 
of  being  disposed  of  by  her.    Ibid. 

Real  property  was  devised  to  trustees  upon 
trust  for  such  intents  and  purposes  and  in  such 
manner  and  form  as  A.  by  any  deed  or  deeds 
duly  executed,  or  by  her  last  will  and  testament, 
should  appoint,  whether  covert  or  sole.  A.,  being 
then  a  married  woman,  by  a  deed  in  execution 
of  the  power  of  appointment,  conveyed  the  same 
property  to  trustees  upon  trust  for  herself,  her 
heirs  and  assigns,  for  her  sole  and  separate  use, 
and  directed  that  the  property  should  not  be 
sold,  but  should  remain  and  be  dealt  with  and 
descend  as  real  estate.  A.  afterwards  executed  a 
will,  by  which  she  gave  and  devised  all  her  real 
estate  which  she  had  power  to  dispose  of  to  her 
husband  for  life,  and  after  his  death  she  devised 
portions  of  the  estate  to  several  persons,  and  the 
residue  to  B.,  upon  trust  to  pay  certain  legacies. 


She  empowered  her  executor  to  lay  out  a  sum 
not  exceeding  2001.  upon  a  memorial  window, 
and  gave  the  residue  in  trust  to  be  divided 
equally  between  B.  and  C. ;  and  after  revoking 
all  other  wills,  appointed  B.  as  her  executor.  A. 
was  at  the  time  of  her  death  entitled  to  arrears 
of  rent  of  real  estate  then  due,  and  to  appor- 
tioned parts  of  rent  then  accruing ;  but  she  was 
not  possessed  of  or  entitled  to  any  other  per- 
sonal estate: — Held,  that  A.'s  will  was  entitled 
to  probate.    Ibid. 

And  see  supra,  Grant,  12. 

Practice. 

Administration  bond :  dispensing  with  sureties. 
See  Admtnistbatob,  2. 

Appeal. 

1. — Order  in  chambers  :  special  leave] — The 
practice  with  reference  to  appealing  from  orders 
in  chambers  in  the  Probate  Division  is  the  same 
as  that  which  is  followed  in  the  Chancery 
Division — namely,  that  special  leave  must  be 
obtained  from  the  Judge,  which  leave  is  signi- 
fied by  a  certificate  from  the  Judge  that  he  does 
not  require  to  hear  any  further  argument  in  the 
case.  Rigg  v.  Hughes  (App.),  53  Law  J.  Rep. 
P.,  D.  &  A.  62  ;  Law  Rep.  9  P.  D.  68. 

Citation. 

2. — Revocation  of  probate :  assignee  of  heir- 
at-law] — In  an  action  for  revocation  of  the  pro- 
bate of  a  will  which  deals  only  with  real  estate, 
the  Court  will  not  allow  the  assignee  of  the 
interest  of  the  heir-at-law  of  the  testator  to  be 
cited  under  the  20  &  21  Vict.  c.  77,  s.  63.  Jones 
v.  Jones,  51  Law  J.  Rep.  P.,  D.  &  A.  93 ;  Law 
Rep.  7  P.  D.  66. 

Compromise. 

3. — In  sanctioning  arrangements  between 
parties  to  Probate  causes,  the  Court  acts  upon 
the  statement  of  counsel  that  the  compromise 
is  expedient,  but  it  does  not  by  such  sanction 
thereby  intend  to  bind  infants  or  any  other  per- 
sons. Norman  v.  Strains,  50  Law  J.  Rep. 
P.,  D.  &  A.  39 ;  Law  Rep.  6  P.  D.  219. 

4. — A.,  an  Englishwoman  by  births  inter- 
married with  B.,  a  natural-born  Italian  subject, 
and  domiciled  in  Italy.  In  1865,  and  some 
years  prior  to  her  marriage,  she,  being  then 
domiciled  in  England,  made  a  will,  and  thereof 
-appointed  the  plaintiff  (her  brother)  executor. 
After  her  death,  which  happened  in  Italy  in 
1873,  a  contest  arose  between  her  executor  and 
her  husband  (the  defendant)  as  to  the  validity 
of  the  will.  An  agreement  of  compromise  was 
come  to  between  them,  and  in  pursuance  of  it 
the  plaintiff  obtained  probate  of  the  will  in 
common  form.  In  1878  the  defendant  produced 
an  alleged  holographic  will  of  his  deceased  wife, 
which  bore  date  December,  1872,  and  revoked 
the  earlier  will.  Thereupon  the  plaintiff  com- 
menced a  suit  in  this  Court,  claiming  probate 
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in  solemn  form  of  the  will  of  1865.  The  defen- 
dant appeared  under  protest,  but  filed  a  defence 
and  counter-claim,  setting  up  the  alleged  will  of 
1872;  and  he  at  the  same  time  commenced  a 
suit  for  a  decree  affirming  its  validity  in  the  Civil 
and  Correctional  Tribunal  of  Naples.  In  these 
circumstances  the  Court  refused  to  grant  an 
injunction  restraining  the  defendant  from  pro- 
ceeding with  the  Italian  suit.  Dawkins  v. 
Simonetti  (App.),  50  Law  J.  Rep.  P.,  D.  &  A.  30. 

Costs. 

6. — Legatee  of  former  will :  notice :  rule  41] 
— A  legatee  under  a  former  will  has  not  the  same 
right  as  a  next-of-kin  or  executor  of  a  former 
wik  to  put  an  executor  of  a  subsequent  will  upon 
proof  in  solemn  form,  and  therefore  he  cannot 
protect  himself  against  liability  to  be  condemned 
in  costs  by  giving  notice  under  rule  41  that  he 
only  intended  to  cross-examine  the  witnesses 
produced  in  support  of  the  will.  Hockley  v. 
Wyatt,  51  Law  J.  Rep.  P.,  D.  A  A.  92 ;  Law  Rep. 
7  P.  D.  239. 

6. — Legatee  propounding  codicil] — A  legatee 
who  propounds  a  codicil  and  establishes  its 
validity  is  entitled  to  the  same  costs  as  those 
to  which  an  executor  would  be  entitled.  A.  died 
leaving  a  will  and  codicil.  B.t  the  executor, 
took  probate  only  of  the  will.  C,  a  legatee 
under  the  codicil,  propounded  the  document, 
and  proof  of  it  was  opposed  by  B.,  the  executor, 
and  defendant  in  the  action.  C.  having  estab- 
lished its  validity,  the  Court  pronounced  for  the 
codicil  and  condemned  B.  in  costs,  and  gave  the 
plaintiff  also  out  of  the  estate  such  sum  nomine 
expensarum  as  would  cover  the  additional  ex- 
penses incurred  by  her.  Wilkinson  v.  Corfield, 
60  Law  J.  Rep.  P.,  D.  <fe  A.  44;  Law  Rep. 
6  P.  D.  27. 

7. — Receiver] — The  oosts  of  an  administrator 
and  receiver  pending  suit  were  allowed  from  the 
date  of  appointment  until  the  dismissal  of  the 
appeal  from  the  decree  in  the  action.  Taylor  v. 
Taylor,  50  Law  J.  Rep.  P.,  D.  &  A.  45 ;  Law  Rep. 
6  P.  D.  29. 

8. — Security  :  married  women]  —  Married 
women  suing  as  plaintiffs  without  their  hus- 
bands being  joined, — Held,  since  the  Married 
Women's  Property  Act,  1882  (45  &  46  Vict, 
c.  75),  not  liable  to  give  security  for  costs. 
Threlfall  v.  Wilson,  Law  Rep.  8  P.  D.  18. 

Evidence, 

9. — Affidavit  made  abroad] — Where  a  British 
consul  in  a  foreign  town  was  instructed  by  the 
government  not  to  administer  an  oath  to  any 
person  not  being  a  British  subject,  the  Court 
admitted,  under  21  &  22  Vict.  c.  95,  s.  31,  an 
affidavit  sworn  before  a  Judge  of  a  foreign  Court 
of  Probate,  and  sealed  with  the  seal  of  the  said 
Court— the  seal  being  certified,  and  the  signa- 
tures of  the  Judge  and  the  clerk  of  the  Court 
being  verified,  by  the  British  consul.  In  the 
goods  of  Henry  Fawcus,  54  Law  J.  Rep.  P.,  P. 
A  A.  47 ;  Law  Rep.  9  P.  D.  241. 
Digest,  1881-1865. 


10. — Commission  to  examine  witness] — The 
Court  has  power,  under  20  &  21  Vict.  o.  77,  s.  26, 
to  order  a  commission  to  issue  to  examine  a  per- 
son as  to  her  knowledge  of  a  testamentary  paper. 
In  the  goods  of  Pickard  ;  Banfield  v.  Pickard, 
50  Law  J.  Rep.  P.,  D.  &  A.  72;  Law  Rep.  6 
P.  D.  33. 

Will  of  real  estate  made  in  colony.    See  Colonial 
Law — Victoria,  1. 

Guardian  ad  litem. 

11. — Appointment :  reference  to  registrar] — 
The  plaintiff,  who  was  the  brother  and  executor 
of  the  testator,  had  been  appointed  guardian  ad 
litem  of  the  testator's  three  infant  children. 
The  will  under  which  the  plaintiff  had  been 
appointed  executor  was  disputed  by  the  defen- 
dants as  executors  of  a  later  will ;  and  the  tes- 
tator's widow,  who  had  been  added  as  a  defendant, 
applied  for  an  order  superseding  the  appointment 
of  the  plaintiff  as  guardian  ad  litem.  The  Court 
referred  the  case  to  the  Registrar  to  report 
whether  the  action  was  for  the  benefit  of  the 
infants ;  and,  if  so,  to  appoint  another  guardian 
ad  litem.  Percival  v.  Cross,  52  Law  J.  Rep. 
P.,  D.  &  A.  16  ;  Law  Rep.  7  P.  D.  234. 

Judicature  Acts,  effect  of. 

12. — The  Judicature  Acts  have  not  extended 
the  probate  jurisdiction  of  the  Court  in  non-con- 
tentious business.  In  the  goods  of  TomUnson, 
50  Law  J.  Rep.  P.,  D.  &  A.  74 ;  Law  Rep.  6 
P.  D.  209. 

13. — The  Probate,  Divorce,  and  Admiralty 
Division  of  the  High  Court  is  not  bound  by  the 
practice  of  the  Court  of  Probate  before  the  passing 
of  the  Judicature  Acts.  In  the  goods  of  Gunn, 
53  Law  J.  Rep.  P.,  D.  &  A.  107 ;  Law  Rep. 
9  P.  D.  242. 

Particulars. 

14.—  Undue  influence]—  Where  probate  of 
a  will  is  resisted  on  the  ground  of  undue  in- 
fluence, it  has  been  the  practice  of  the  Probate 
Court  to  order  the  names  of  the  persons  alleged 
to  have  exercised  the  undue  influence  to  be  dis- 
closed, but  to  refuse  further  particulars.  The 
Marquis  of  Salisbury  v.  Nugent  (App.),  53  Law  J. 
Rep.  P.,  D.  &  A.  23  ;  Law  Rep.  9  P.  D.  23. 

Semble,  this  practice  is  not  altered  by  the 
Rules  of  Court,  1883,  Order  XIX.  rules  6  and  7. 
Ibid. 

15. — Unsoundness  of  mind]—  The  Court  will 
not  order  the  defendant  in  a  probate  action  to 
give  particulars  of  a  plea  that  the  deceased  was 
not  of  sound  mind.  Hankinson  v.  Barningham, 
53  Law  J.  Rep.  P.,  D.  &  A.  16 ;  Law  Rep.  9 
P.  D.  62. 

Protection  order. 

16. — Discharge :  death  of  wife] — It  is  com- 
petent to  the  husband  or  any  person  claiming 
under  him  to  apply  after  the  death  of  the  wife 
to  discharge  a  protection  order  on  the  ground 
that  it  had  been  obtained  without  his  knowledge 
and  by  means  of  fraud  and  false  representa- 
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tions,  and  that  he  was  not  guilty  of  desertion. 
The  plaintiff,  as  executor,  propounded  the  will 
of  the  defendant's  wife.  The  statement  of 
claim  alleged  that  the  deceased  had  duly  exe- 
cuted the  will  when  living  apart  from  her  hus- 
band, after  obtaining  a  protection  order,  and 
being  possessed  of  separate  estate.  The  state- 
ment of  defence  alleged  that  the  defendant  had 
not  been  guilty  of  desertion,  that  the  protection 
order  had  been  obtained  without  his  knowledge, 
and  by  fraud  and  false  representation  and  false 
statements,  and  ought  to  be  set  aside,  and  de- 
nied that  the  deceased  was  possessed  of  separate 
estate.  The  defendant  by  his  counter-claim 
claimed— first,  that  it  might  be  declared  that 
the  protection  order  was  fraudulent  and  void, 
and  that  the  same  be  set  aside  and  discharged ; 
second,  that  the  Court  should  pronounce  against 
the  will  propounded  by  the  plaintiff;  third, 
that  the  Court  should  decree  to  the  defendant  a 
grant  of  letters  of  administration  of  the  personal 
estate  of  the  deceased  as  her  lawful  husband ; 
fourth,  that  in  the  alternative  the  Court  should 
decree  to  the  defendant  a  grant  of  letters  of  ad- 
ministration of  so  much  of  the  personal  estate 
and  effects  of  the  deceased  as  she  had  no  power 
to  dispose  of  by  her  will.  The  plaintiff  de- 
murred to  the  allegation  in  the  statement  of 
defence  that  the  protection  had  been  obtained 
without  the  knowledge  of  the  defendant,  and  by 
fraud  and  by  false  representations  and  state- 
ments, and  ought  to  be  set  aside,  on  the  ground 
that  it  was  not  alleged  that  the  protection  order 
had  been  revoked,  and  that  it  was  not  com- 
petent to  the  defendant  in  this  proceeding  to 
assail  its  validity.  The  plaintiff  further  replied 
that  the  defendant  had  for  a  long  time  during 
the  lifetime  of  the  deceased  known  of  and  ac- 
quiesced in  the  existence  of  the  protection  order, 
and  had  allowed  the  deceased  to  act  thereunder, 
and  that  he  was  thereby  estopped  from  now 
questioning  its  validity : — Held,  that  the  counter- 
claim was  good,  and  that  an  application  to  dis- 
charge the  protection  order  could  be  entertained 
in  a  probate  action.  Mudge  v.  Adams,  50  Law 
J.  Rep.  P.,  D.  &  A.  49 ;  Law  Rep.  6  P.  D.  54. 

Receiver. 

17. — Duties  of,  pending  suit] — The  duties  of 
an  administrator  or  receiver,  pending  suit,  com- 
mence from  the  date  of  the  order  of  appointment, 
and,  if  the  decree  in  the  action  is  appealed  from, 
they  do  not  cease  until  the  appeal  has  been  dis- 
posed of.  Taylor  v.  Taylor,  50  Law  J.  Rep. 
P.,  D.  &  A.  45 ;  Law  Rep.  6  P.  D.  29. 

18. — Security:  guarantee  society] — The  deed 
of  settlement  of  a  guarantee  society,  which  was 
not  registered  under  the  Joint  Stock  Companies 
Acts,  but  which  was  established  by  a  statute  limit- 
ing the  liability  of  the  shareholders  and  enabling 
the  society  to  sue  or  be  sued  in  the  name  of  the 
secretary  or  any  director,  and  had  for  its  busi- 
ness the  becoming  surety,  in  consideration  of 
an  annual  premium,  for  the  integrity  of  clerks, 
collectors,  receivers,  and  other  persons  in  whom 
pecuniary   trust  should  be  reposed,   provided 


for  the  insertion  in  every  bond  issued  by  the 
society  of  a  condition  that  the  capital,  stock, 
and  funds  of  the  society  should  alone  be  liable 
to  answer  claims  in  respect  of  the  bond,  and 
that  no  member  of  the  society  should  be  liable 
in  respect  thereof  beyond  the  uncalled  amount 
of  his  shares.  The  capital  of  the  society  con- 
sisted of  100,000/.  in  fully  paid-up  shares,  re- 
presented by  securities  of  the  value  of  124,000/. 
The  Court  accepted  a  bond  of  the  society,  con- 
taining a  clause  in  the  terms  provided  for  in  the 
deed  of  settlement,  as  security  for  the  due  per- 
formance of  the  duties  of  a  receiver  in  a  pro- 
bate action.  Carpenter  v.  The  Solicitor  to  the 
Treasury,  51  Law  J.  Rep.  P.,  D.  &  A.  91 ;  Law 
Rep.  7  P.  D.  235  (nom.  Carpenter  v.  The  Queen's 
Proctor), 

Appointment  of,  before  probate :  application  to 
be  made  to  Probate  Division.    See  Receives, 


13. 


Trial. 


19. — Jury :  disagreement :  jurisdiction :  dis- 
cretion]— There  is  no  limit  of  time  to  the  power 
conferred  on  the  Court  by  Order  XXXVI.  rule 
26.  Where  therefore  an  action  had  been  twice 
tried  before  a  jury,  who  on  each  occasion  were 
discharged  without  agreeing  to  a  verdict,  and 
the  action  was  set  down  a  third  time  by  the 
plaintiff  for  trial  by  jury, — Held,  on  application 
by  the  defendant,  that  the  Judge  had  jurisdic- 
tion in  the  exercise  of  his  discretion  to  direct 
the  action  to  be  tried  before  a  Judge  without  a 
jury.  In  re  Moordaff ;  Burgoine  v.  Moordaff 
(App.),  52  Law  J.  Rep.  P.,  D.  &  A.  77 ;  Law 
Rep.  8  P.  D.  205. 

Decision  of  Sir  James  Hannen  affirmed.   Ibid. 

Unqualified    solicitor    obtaining   probate.     See 
Solicitor,  51. 

Revocation  of  Probate. 
See  supra,  Grant,  20 ;  Practice,  2. 

Revocation  of  Will. 

1. — Cutting  off  signature] — B.  executed  a  will 
and  a  codicil  upon  the  same  piece  of  paper. 
He  afterwards  cut  off  the  signature  to  the  will. 
The  codicil  was  dependent  upon  the  will,  and 
there  was  evidence  that  B.  believed  that  he  had 
revoked  the  codicil: — Held,  that  the  codicil 
was  revoked.  In  the  goods  of  Bleckley,  52  Law 
J.  Rep.  P.,  D.  A  A.  101 ;  Law  Rep.  8  P.  D.  169. 

2. — Later  mil  not  found :  memorandum  at 
foot  of  earlier  will]— The  testator  duly  executed 
a  will  in  1864,  by  which  he  constituted  his  wife 
universal  legatee  and  appointed  her  sole  exe- 
cutrix. In  1877  he  duly  executed  a  second  will, 
which  was  not  forthcoming  at  the  time  of  his 
death,  and  as  to  the  contents  of  which  the 
only  evidence  was  a  declaration  by  the  testator 
at  the  time  of  executing  it  that  he  had  altered 
his  affairs,  and  that  he  had  taken  care  of  his 
wife,  and  that  there  would  be  something  for  one 
of  his  nephews.     The  earlier  will  was  found 
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after  the  testator's  death,  with  a  memorandum 
at  the  foot  of  it  in  the  testator's  handwriting  to 
the  effect  that  the  will  was  "  useless,  a  new  will 
having  been  made  in  October,  1877,"  on  account 
of  his  wife  telling  him  that  she  was  sorry  she 
had  ever  seen  him : — Held,  that,  in  the  absence 
of  proof  of  a  change  of  executrix,  or  of  a  revo- 
cation clause  in  the  second  will,  the  earlier  will 
was  not  revoked.  Hellier  v.  Hellier,  53  Law  J. 
Rep.  P.,  D.  A  A.  105 ;  Law  Rep.  9  P.  D.  237. 

Semble,  that  the  memorandum  at  the  foot  of 
the  earlier  will  was  not  admissible  as  evidence 
of  an  intention  to  revoke  it.    Ibid. 

And  see  supra,  Grant,  4. 

Testamentary  Instrument. 

[Production  of  probate  necessary  in  United 
Kingdom  to  constitute  title  to  assets  therein, 
notwithstanding  provisions  in  local  or  private 
Acts.    47  A  48  Vict.  o.  62,  s.  11.] 

1. — Appointment] — A  testator  died  in  New  Zea- 
land, having  by  his  will  appointed  to  his  son,  in 
exercise  of  a  power,  the  proceeds  of  sale  of 
certain  English  leaseholds,  which  had  been 
taken  by  a  local  board  of  works,  and  the  pro- 
ceeds paid  into  Court.  The  will  appointing  the 
proceeds  of  sale  was  proved  in  the  Supreme 
Court  of  New  Zealand:— Held,  that  the  will 
must  also  be  proved  in  England  before  payment 
out  of  Court  to  the  appointee  could  be  directed. 
In  re  Variance's  Trusts,  52  Law  J.  Rep.  Chanc. 
781 ;  Law  Rep.  24  Ch.  D.  177  (nom.  Ex  parte 
Limehouse  Board  of  Works ;  in  re  Vallance). 

In  re  TooiaVs  Trusts  (52  Law  J.  Rep.  Chanc. 
664)  distinguished.    Ibid. 

2. — Contingent] — J.  M.-  being  about  to  under- 
take a  perilous  journey  in  Australia,  made  his 
will.  It  commenced  :  "  On  leaving  this  station 
(Eulbertie,  Cooper's  Hill)  for  Thargomindah  and 
Melbourne,  in  case  of  my  death  on  the  way, 
know  all  men  this  is  a  memorandum  of  my  last 
will  and  testament."  The  will  then  disposed 
of  all  his  property  between  his  wife  and  chil- 
dren:— Held,  that  the  will  was  not  contingent 
upon  the  event  of  the  testator's  death  on  the 
journey  he  was  about  to  undertake  when  the 
will  was  made.  In  the  goods  of  Mayd,  50  Law 
J.  Rep.  P.,  D.  &  A.  7  ;  Law  Rep.  6  P.  D.  17. 

PROBATE  DUTY. 

[Qrant  of  duties  in  respect  of  probate  and  letters 
of  administration  and  inventories.  Customs 
and  Inland  Revenue  Act,  1881.  44  &  45 
Vict.  c.  12,  s.  27.] 

1. — Money  invested  in  land :  order  in  lunacy] 
— By  order  of  the  Lords  Justices  of  Appeal  sitting 
in  Lunacy,  the  accumulations  of  the  personal 
estate  of  a  lunatic  were  invested  in  the  purchase 
of  land,  and  conveyances  were  made  to  the  use 
of  the  committees  of  the  lunatic,  their  heirs  and 
assigns,  upon  trust  for  the  lunatic,  his  executors, 
administrators,  and  assigns;  certain  powers  of 
leasing  and  sale  were  given  to  the  committees, 


and  declarations  were  inserted  in  each  convey- 
ance that  the  premises  thereby  granted  were  to 
all  intents  and  purposes  to  be  considered  as  part 
of  the  personal  estate  of  the  lunatic: — Held, 
that  the  accumulations  so  invested  were  liable 
to  probate  duty.  The  Attorney-General  v.  The 
Marquis  of  AUesbury,  54  Law  J.  Rep.  Q.B.  324 ; 
Law  Rep.  14  Q.B.  D.  895.  [Reversed  on  appeal, 
65  Law  J.  Rep.  Q.B.  257  ;  Law  Rep.  16  QJ3.  D. 
408.] 

2. — Realty  converted  in  equity] — Freehold 
property,  which  is  by  the  doctrine  of  equitable 
conversion  to  be  considered  as  personalty,  is 
chargeable  with  probate  duty.  In  the  goods  of 
Gunn,  53  Law  J.  Rep.  P.,  D.  &  A.  107 ;  Law 
Rep.  9  P.  D.  242. 

3. — Realty  forming  partnership  assets]— Ger- 
tain  land  and  premises  were  held  as  part  of  the 
property  of  a  partnership.  The  partners  con- 
sidered this  property  to  be  realty,  and,  in  answer 
to  an  information  claiming  probate  duty  on  the 
value  of  the  share  held  by  one  of  the  partners 
who  had  died,  it  was  alleged  that  it  had  been 
agreed  between  them  that  the  deceased  should 
make  a  will  dealing  with  this  property  as  realty, 
that  the  will  was  submitted  to  and  approved  of 
by  the  other  partner,  and  then  duly  executed 
and  proved,  and  therefore  that  there  had  been  a 
reconversion  of  that  part  of  the  partnership 
property  into  realty,  and  that  it  was  not  liable 
to  probate  duty : — Held,  affirming  the  judgment 
of  the  Queen's  Bench  Division  (52  Law  J.  Rep. 
QJB.  464 ;  Law  Rep.  10  Q.B.  D.  488),  that  the 
property  was  liable  to  probate  duty ;  that  even 
if  such  an  agreement  as  that  alleged  was  con- 
templated, there  was  no  evidence  of  any  binding 
enforceable  agreement  which  would  take  effect 
in  the  lifetime  of  the  testator  so  as  to  take  the 
property  in  question  out  of  the  partnership 
assets  and  thus  reconvert  that  into  realty  which, 
being  partnership  property,  is  considered  for  the 
purposes  of  fiscal  duties  to  be  personalty.  The 
Attorney-General  v.  Hubbuch  (App.),  53  Law  J. 
Rep.  Q.B.  146 ;  Law  Rep.  13  QJ3.  D.  275. 

4. — Return  of  duty :  mandamus]— &  manda- 
mus will  not  be  granted  to  compel  return  of 
probate  duty,  as  there  is  a  specific  remedy  in 
such  case  by  petition  of  right.  Reg.  v.  The  Com- 
missioners of  Inland  Revenue  (App.),  53  Law  J. 
Rep.  QJB.  229  ;  Law  Rep.  12  Q.B.  D.  461  (nom. 
In  re  Nathan). 

PROCTOR. 
Unqualified  person.    See  Solxcitob,  51. 

PROCURATION. 

[Procuration  of  woman  or  girl,  offence  of,  defined 
and  prohibited.    48  &  49  Vict.  c.  69,  s.  2.] 

PRODUCTION  OP  DOCUMENTS. 
See  Practice — Production  of  Documents. 

PROFESSIONAL  WITNESS. 
Expenses  of.    See  Costs— Taxation,  39. 
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PROFIT  k  PRENDRE— PUBLIC  HEALTH  ACT. 


PROFIT  A  PRENDRE. 

Acquisition  of  right  to,  by  prescription.  See 
Common,  3. 

In  alieno  solo :  fishery :  immemorial  user  by  free 
burgesses.    See  Fishery,  8. 

PROHIBITION. 

Eoolesiastical  Court.  See  Church  and  Clergy, 
11, 12. 

Local  Government  Board :  prohibition  to,  exceed- 
ing powers  of  statute.  See  Public  Health 
Acts,  28. 

Railway  commissioners,  to,  exceeding  statutory 
powers.    See  Railway  Company,  22,  24,  25. 

Salford  Hundred  Court  Act,  1868,  s.  7 :  con- 
struction of.    See  Saleord  Hundred  Coubt. 

PROLIXITY. 

See  Practice— Evidence,  7 ;  Production  of  Docu- 
ments, 2. 

PROLONGATION  OF  PATENT. 
See  Patent,  15-18. 

PROMISSORY  NOTE. 
See   Bill   or   Exchange. 

PROMISSORY  OATHS  ACTS,  1868. 
See  Pabliamentaey  Oath,  1-8. 

PROMOTER  OF  COMPANY. 
See  Company — Promoter. 

PROOF  OF  DEBT. 

Administration  action,  in.  See  Administration, 
44-47. 

Bankruptcy,  in.    See  Bankruptcy — Proof. 

Company,  in  winding-up  of.  See  Company — 
Winding-up,  48-56. 

PROSECUTION  OF  OFFENCES. 

[Amendment  of  Prosecution  of  Offences  Act, 
1879.  47  A  48  Vict.  c.  58.  Solicitor  of  the 
Treasury  to  be  Director  of  Public  Prosecutions, 
s.2.] 

PROSPECTUS. 
See  Company — Prospectus. 

PROSTITUTE. 

Child  residing  in  house  frequented  by  prostitutes : 
removal  of,  under  Industrial  Schools  Act. 
See  Industrial  School. 

PROSTITUTION. 
See  Girl. 


PROTECTED  TRANSACTION. 
■    See  Bankruptcy — Protected  Transaction. 

PROTECTION  OF  WOMEN  AND  GIRLS. 
[Statutory  provisions.    48  <s  49  Vict.  c.  65.] 

PROTECTION  ORDER. 
See  Probate — Practice,  16. 

PROTECTOR  OF  SETTLEMENT. 
See  Fines  and  Recoveries  Act,  2, 3 ;  Lunatic,  19. 

PROVIDENT  NOMINATIONS  AND    SMALL 
INTESTACIES  ACT,  1883. 

[Extension  of  the  power  of  nomination  in  friendly 
and  industrial  societies.    46  &  47  Vict.  c.  47.] 

PROVINCIAL  LEGISLATURE. 
See  Colonial  Law — Canada,  17,  18. 

PROVISIONAL  SPECIFICATION. 
See  Patent,  28. 

PROXY. 
See  Company — Meeting,  4. 

PUBLIC  BODY. 
Nuisance  by.    See  Nuisance,  8-11. 

PUBLIC  DOCUMENT. 
See  Evidence,  13. 

PUBLIC  HEALTH  ACT. 
Building. 

By-laws. 

Compensation. 

Contract. 

Local  Board. 

Nuisance. 

Offence. 

Officer. 

Procedure. 

Rates. 

Sewer. 

Street,  Expenses  of  paving,  4c. 

Appeal  to  Local  Government  Board. 

Liability  to  contribute. 

New  street. 

Recovery  of  expenses. 

[Epidemic  and  other  Diseases  Prevention  Act, 
1883.    Provision  for  the  prevention  of  out- 
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breaks  of  formidable  epidemic,  endemic,  or 
infectious  diseases,  and  amendment  of  the 
Public  Health  Act  (England),  1875,  and  the 
Public  Health  Act  (Ireland),  1878.  46  &  47 
Vict.  o.  59.] 


Arbitration. 
See  No.  3  infra. 

Building. 

1. — The  defendants,  a  school  board,  being 
about  to  pull  down  an  existing  school  and  erect 
a  new  one,  submitted  plans  to  the  local  board. 
The  local  board,  on  the  13th  of  November,  1884, 
returned  the  plans  to  the  defendants  with  a  letter 
stating  that  the-  same  were  not  approved  of, 
because  they  did  not  comply  with  a  certain 
specified  by-law  which  obliged  a  person  laying 
out  a  new  street  to  leave  it  of  a  certain  width. 
This  by-law  was  not  applicable,  as  South  Lane, 
on  which  the  school  fronted,  was  not  a  new 
street.  The  defendants  disregarded  the  objec- 
tion, commenced  their  works  on  the  5th  of 
January,  1885,  laid  the  foundations  of  the  main 
wall  towards  South  Lane  on  the  12th,  and  pro- 
ceeded rapidly  with  the  erection  of  it.  On  the 
22nd  of  January  the  local  board  prescribed  a 
building  line  which  did  not  interfere  with  the 
main  wall,  but  would  prevent  the  erection  of 
certain  annexes  not  then  commenced,  lying 
between  South  Lane  and  the  main  wall,  which 
annexes  were  shewn  on  the  plans  laid  before  the 
board.  The  defendants  had  ground  enough  to 
allow  of  the  annexes  being  erected  elsewhere. 
The  defendants  proceeded  with  the  annexes, 
and  the  board  brought  their  action  to  restrain 
them  from  building  beyond  the  line  and  to 
comp3l  them  to  pull  down  what  they  had  built 
beyond  it:— Held,  that  where  a  building  is 
taken  down  to  be  rebuilt,  a  building  line  may  be 
prescribed  under  section  155  of  the  Public  Health 
Act,  1875,  for  any  portion  of  it  which  has  not 
been  commenced,  although  other  portions  have 
been  commenced,  unless  what  has  been  com- 
menced necessarily  involves  as  a  matter  of  con- 
struction a  projection  beyond  the  line  afterwards 
prescribed,  and  that  here  no  such  necessity 
existed  as  the  annexes  could  be  erected  else- 
where, and  that  therefore  the  fact  that  when  the 
line  was  prescribed  the  main  building  had  been 
commenced  did  not  preclude  the  local  board 
from  prescribing  a  line  which  would  prevent  the 
erection  of  the  annexes.  Held  also,  that  al- 
though the  notice  given  by  the  letter  of  the  13th 
of  November,  1884,  was  ineffectual  under  section 
158  for  the  purpose  of  empowering  the  local 
board  to  pull  down  the  erection,  yet  it  effectu- 
ally apprised  the  defendants  that  the  board 
objected  to  the  buildings  proposed  by  the  plans 
on  the  ground  that  the  road  on  which  the  build- 
ings fronted  would  be  thereby  made  too  narrow, 
and  that,  having  received  such  notice,  the  defen- 
dants could  not  avail  themselves  of  the  defence 
that  the  board  had  induced  them  to  believe  that 


they  would  not  prescribe  a  building  line,  nor  set 
up  any  equity  on  the  ground  of  their  having  been 
misled  which  could  prevent  the  board  from 
exercising  their  powers  under  section  155.  The 
Newhaven  Local  Board  v.  The  Newhaven  School 
Board  (App.),  Law  Bep.  30  Ch.  D.  350. 

By-laws. 

[Public  Health  (Fruit  Pickers'  Lodgings)  Act, 
1882.  The  Publio  Health  Act,  1875,  extended 
to  the  making  of  by-laws  as  to  fruit  pickers. 
45  <fe  46  Vict.  c.  23.] 

[Amendment  of  the  Public  Health  Act,  1875,  so 
far  as  relates  to  the  confirmation  of  by-laws. 
Public  Health  (Confirmation  of  By-laws)  Act, 
1884.    47  A  48  Viot.  c.  12.] 

[Every  sanitary  authority  empowered  to  make 
by-laws  with  respect  to  lodging-houses  without 
any  declaration  by  the  Local  Government 
Board.  48  &  49  Vict.  c.  72,  s.  8.  A  sanitary 
authority  empowered  to  make  by-laws  for 
promoting  cleanliness  in,  and  the  habitable 
condition  of  tents,  vans,  sheds,  and  similar 
structures  used  for  human  habitation,  by 
section  9.] 

2. — Construction:  buildings] — A  local  board 
made  by-laws  with  respect  to  new  streets,  by 
one  of  which  their  approval  was  required  for  the 
erection  of  buildings ;  and  it  was  provided  that 
if  any  works  were  constructed  "  contrary  to  the 
provisions  herein  contained,"  the  board  might 
have  such  works  removed,  altered,  of  pulled 
down :—  Held,  that  the  by-law  did  not  give  the 
board  a  general  power  of  veto  on  the  construc- 
tion of  buildings,  but  only  of  disapproving  and 
ordering  the  removal  of  buildings  which  contra- 
vened specific  regulations  contained  in  the  by- 
laws. Robinson  v.  The  Local  Board  of  Barton 
(H.L.),  53  Law  J.  Bep.  Chanc.  226 ;  Law  Bep. 
8  App.  Cas.  798. 

Swine,  keeping  of.    See  Nos.  18, 19  infra. 

Compensation. 

3. — Arbitration :  dispute  as  to  liability  and 
as  to  amount] — A  person  who  claims  compensa- 
tion for  damage  sustained  by  reason  of  the 
exercise  of  the  powers  of  the  Public  Health  Act, 
1875,  is  entitled  under  section  308  to  have  the 
amount  of  compensation  determined  by  arbitra- 
tion in  the  manner  provided  by  that  Aot,  even 
though  a  dispute  exists  as  to  the  liability  of 
those  from  whom  he  seeks  to  recover  compensa- 
tion ;  and  the  prior  determination  of  that  ques- 
tion of  liability  is  not  a  condition  precedent 
to  the  claimant's  right  to  go  to  arbitration  to 
settle  the  amount.  The  Brierley  Hill  Local 
Board  v.  PearsaU  (HX.),  54  Law  J.  Bep.  Q.B. 
25 ;  Law  Bep.  9  App.  Cas.  595. 

4.— Mines :  support :  right  to  work  mines]— 
The  Public  Health  Act,  1875  (38  &  39  Vict.  o.  66), 
requires  by  section  15  certain  local  authorities 
to  make  all  necessary  sewers,  authorises  them 
by  section  16  to  carry  sucb  sewers  under  or 
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through  any  land  within  their  district,  em- 
powers them  by  section  175  to  purchase  lands 
(which  term  by  section  4  includes  easements), 
and  by  section  308  gives  to  any  person  who  sus- 
tains damage  by  reason  of  the  exercise  of  the 
powers  of  the  Act  compensation,  the  amount 
to  be  settled  by  arbitration.  By  section  334, 
nothing  in  the  Act  is  to  be  construed  to  extend 
to  mines  so  as  to  interfere  with  or  obstruct  the 
efficient  working  of  the  same.  A  local  authority 
carried  under  this  Act  a  sewer  through  private 
lands.  It  did  not  purchase  any  lands  or  ease- 
ment, and  an  arbitration  was  held  to  determine 
the  amount  of  compensation.  The  owner  of  the 
land  claimed  compensation  for  the  loss  caused 
by  his  being  obliged  to  leave  his  land  under  and 
adjacent  to  the  sewer  in  such  a  condition  as  to 
give  support  to  the  sewer,  and  for  being  thus 
prevented  from  working  the  mines  and  minerals 
in  that  land ;  he  also  claimed  compensation  for 
the  risk  of  injury  to  the  mines  caused  by  per- 
colation from  the  sewer  into  the  mines  :  —Held, 
that  the  local  authority  was  entitled  to  support 
for  the  sewer,  that  such  a  right  must  be  implied 
even  though  not  expressly  given  by  the  statute, 
and  that  the  owner  of  the  land  was  therefore 
entitled  to  compensation  for  the  burden  thus  im- 
posed upon  his  land,  and  for  the  limitation  thus 
imposed  upon  the  user  by  him  of  his  land. 
Held  also,  that  this  being  so,  injury  from  per- 
colation could  only  be  caused  by  a  wrongful 
working  on  the  part  of  the  owner,  and  that 
therefore  he  was  not  entitled  to  compensation 
for  any  injury  so  caused.  In  re  An  Arbitration 
between  the  Corporation  of  Dudley  and  the 
Trustees  of  the  Earl  of  Dudley  (App.),  51  Law 
J.  Bep.  Q.B.  121 ;  Law  Bep.  8  QJB.  D.  86. 

5. — Street:  alteration  of  level] — The  plain- 
tiffs were  owners  of  houses  abutting  on  the 
High  Street  in  the  town  of  Northwioh.    North- 
wich  is  situate  on  a  bed  of  rock-salt,  and  in 
consequence  of  the  exhaustion  of  the  salt  by 
natural  and   other   causes  the  surface  of  the 
ground  from  time  to  time  subsides  to  a  con- 
siderable extent.    In  1870  the  surface  of  High 
Street  had  subsided ;  it  was  then  raised  to  what 
was  estimated  to  have  been  its  former  level,  and 
the  plaintiffs*  houses  were  built  at  the  same 
time.    In  1876  the  surface  of  the  High  Street, 
together  with  the  plaintiffs'  houses,  had  again 
subsided.    The  defendants,  a  local  board,  acting 
under  the  Public  Health  Act,  1875,  restored  the 
road  to  the  level  it  was  in  1870— a  height  which 
was  found,  having  regard  to  the  obstruction 
caused  by  occasional  floods,  to  be  reasonably 
necessary  for  the  ordinary  traffic,  but  putting 
floods  out  of  the  question,  and  having  regard 
only  to  the  inconvenience  caused  to  the  ordinary 
traffic  in  times  other  than  the  times  of  flood, 
was  not  necessary  to  so  great  an  extent.    The 
plaintiffs  raised  their  houses  to  the  same  level 
by  means  of  expensive  machinery,  and  sought, 
by  arbitration  proceedings  under  sections  179 
and  180  of  the  Public  Health  Act,  1875,  to  re- 
cover from  the  defendants  the  expenses  thereby 
incurred; — Held,  that  the  plaintiffs  could  not 


recover  from  the  defendants,  for  that  they  pos- 
sessed no  rights  which  the  defendants  had  in- 
fringed; nor  had  the  plaintiffs  any  right  to 
compensation  under  section  308  of  the  Public 
Health  Act,  1875,  for  that  the  acts  done  by  the 
defendants  were  not  "an  exercise  of  any  of 
the  powers  of  the  Act,"  but  a  fulfilment  of 
their  duty  as  surveyors  of  highways  conferred 
on  them  by  section  144.  Burgess  v.  The  North- 
wich  Local  Board,  50  Law  J.  Bep.  Q.B.  219; 
Law  Bep.  6  Q.B.  D.  264. 

Urinal:    erection  of:  removal  of  kerbstones. 
See  infra,  14. 

Contract. 

6.— Seal:  compromise:  specific  perform- 
ance]—Axi  agreement  between  a  local  board  and 
a  defendant  against  whom  an  action  is  pending, 
compromising  such  action,  not  being  "  a  con- 
tract necessary  for  carrying  the  Aot  into  execu- 
tion," can  be  enforced  against  the  defendant, 
though  not  Bealed  with  the  board  seal.  The 
Attorney-General  v.  Gaskill,  52  Law  J.  Bep. 
Chano.  163;  Law  Bep.  22  Gh.  D.  537. 

7. — Seal:  confirmation  under  seal  before 
completion  of  contract] — It  is  competent  for  an 
urban  authority,  honestly  and  for  the  advantage 
of  their  district,  to  confirm  under  their  seal  a 
previous  contract  not  under  seal  for  an  amount 
exceeding  501.  before  such  contract  is  completely 
executed,  so  as  to  render  the  contract  valid 
within  section  174  of  the  Public  Health  Act, 
1875.  Melliss  v.  The  Shirley  and  FreemanUe 
Local  Board  of  Health,  54  Law  J.  Bep.  Q.B. 
408 ;  Law  Bep.  14  Ch.  D.  911. 

A  contract  not  under  seal,  made  by  an  urban 
authority,  whereof  the  value  or  amount  in  fact 
exceeds  502.,  is  invalid  by  reason  of  section  174 
of  the  Public  Health  Act,  1875,  notwithstanding 
that  at  the  time  of  entering  into  the  contract 
it  was  uncertain  what  would  be  the  value  or 
amount  of  the  contract  when  executed.    Ibid. 

Eaton  v.  Basker  (see  next  case)  distin- 
guished.   Ibid. 

A  contract  made  with  a  local  authority  is  not 
rendered  void  under  section  193  of  the  Public 
Health  Act,  1875,  by  reason  that  an  officer  or 
servant  of  the  local  authority  is  concerned  or 
interested  in  the  contract.    Ibid. 

[Reversed  on  appeal  on  the  ground  that  aeon- 
tract  between  a  local  board  and  their  officer  is 
by  section  193  of  the  Public  Health  Act,  1875, 
rendered  illegal.  55  Law  J.  Bep.  M.C.  143; 
Law  Bep.  16  Q.B.  D.  446.] 

8.— Seal:  u contract  whereof  the  value  or 
amount  exceeds  50Z.M]— An  urban  sanitary  au- 
thority, upon  an  outbreak  of  scarlet  fever  in  its 
district,  agreed  with  the  plaintiff,  a  medical 
practitioner,  by  a  contract  not  under  seal,  to  pay 
him  for  attending  to  the  fever  patients  at  the 
rate  of  5s.  3d.  per  day  for  each  of  the  tents  in 
which  the  patients  were  received.  There  were  at 
first  two  tents,  but  others  were  afterwards  added. 
His  charges  amounted  to  97J.  Is.  9d.  In  an 
action  against  the  urban  authority  to  recover 
this  amount,— Held  (reversing  the  judgment  of 
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Stephen,  JM  reported  50  Law  J.  Rep.  Q.B.  194  ; 
Law  Bep.  6  Q.B.  D.  201),  that  the  agreement 
between  the  plaintiff  and  the  defendants  was 
not  a  oontract  "whereof  the  value  or  amount 
exceeds  50Z."  within  the  meaning  of  the  Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  174, 
and  therefore  the  plaintiff  was  entitled  to  re- 
cover. Hunt  v.  The  Wimbledon  Local  Board 
(48  Law  J.  Rep.  C.P.  207 ;  Law  Rep.  4  C.P.  D. 
48)  distinguished.  Eaton  v.  Basher  (App.),  50 
Law  J.  Rep.  Q.B.  444  ;   Law  Rep.  7  Q.B.  D.  529. 

9.— Seal:  urban  authority:  municipal  cor- 
poration :  executed  contract] — The  provision  in 
the  Public  Health  Act,  1875  (38  &  39  Vict.  c. 
55),  s.  174,  requiring  every  contract  made  by  an 
urban  authority  whereof  the  value  exceeds  502. 
to  be  in  writing  and  sealed  with  the  common 
seal  of  such  authority,  is  mandatory,  not  direc- 
tory, and  applies  notwithstanding  that  the  urban 
authority  is  a  corporation  independently  of  the 
Act,  and  that  the  contract  was  made  by  their 
agent  appointed  under  their  common  seal  and 
has  been  performed  by  the  other  contracting 
party.  Young  &  Co.  v.  The  Mayor  dtc.  of  Royal 
Leamington  Spa  (H.L.),  52  Law  J.  Rep.  Q.B. 
713 ;  Law  Rep.  8  App.  Cas.  617. 

Hunt  v.  The  Wimbledon  Local  Board  (48 
Law  J.  Rep.  C.P.  207  ;  Law  Rep.  4  C.P.  D.  48) 
approved.    Ibid. 

Judgment  of  the  Court  of  Appeal  (51  Law  J. 
Rep.  QJB.  292)  affirmed.    Ibid. 

10. — Ultra  vires  :  easement] — An  agreement 
by  a  sanitary  authority  to  allow  the  drainage  of 
a  neighbouring  estate,  including  that  of  houses 
thereafter  to  be  erected,  to  communicate  with 
their  sewer,  held  intra  vires.  The  Mayor  and 
Burgesses  of  New  Windsor  v.  Stovell,  54  Law  J. 
Rep.  Chanc.  113. 

The  fact  that  owing  to  subsequent  legislation 
the  sanitary  authority  was  put  to  cost  in  getting 
rid  of  the  sewage  did  not  relieve  them  from  the 
obligation  incurred  by  the  agreement.    Ibid. 

Officer  or  member  interested  in  contract.  See 
Nos.  11,  20,  21  infra. 

Seal :  liability  to  expenses  of  paving,  &c.  See 
No.  30  infra. 

Local  Board. 

[Statutory  provision  for  expenses  incurred  by 
local  authorities  in  relation  to  conferences 
or  meetings  of  members  held  for  discussing 
matters  connected  with  their  duties.  48  &  49 
Vict.  c.  22.] 

[Labouring  Classes'  Lodging  Houses  Acts,  1851 
to  1867 :  power  to  local  authorities  to  adopt. 
See  48  &  49  Vict.  c.  72.] 

11.— Disqualification  of  member:  contract: 
penalty  for  acting]— The  Public  Health  Act, 
1875,  provides  by  schedule  II.  rule  64,  that  any 
member  of  a  local  board  who  in  any  manner  is 
concerned  in  any  bargain  or  contraot  entered 
into  by  the  board  shall  cease  to  be  a  member 
and  his  seat  shall  become  vacant ;  and  by  rule 
70,  that  any  person  who,  being  disabled  from 


acting  as  a  member  of  the  board  by  any  provision 
of  the  Act,  does  act  as  such  member,  shall  be 
liable  to  a  penalty  of  50Z. :—  Held  (by  Brett,  L.J., 
and  Cotton,  L.J. ;  dissentients  Bramwell,  L.J.), 
that  a  person  who,  being  duly  qualified  and  duly 
elected  a  member  of  a  local  board,  became  after- 
wards concerned  in  a  oontract  entered  into  by 
the  board,  ceased  thereby  to  be  a  member  of  the 
board,  and  that  he  could  not,  when  the  contract 
was  at  an  end,  continue  to  act  as  a  member  of 
the  board,  for  that  he  was  disabled  within  the 
meaning  of  rule  70  from  acting  as  a  member, 
and  was  liable  to  a  penalty  if  he  did  so  act. 
Fletcher  v.  Hudson  (App.),  51  Law  J.  Rep.  Q.B. 
48  ;  Law  Rep.  7  Q.B.  D.  611. 

12. — Incorporation  of  district :  vesting  of  pro- 
perty:  government  stock:  bank  of  England]  — 
The  words  "  council  of  such  borough  "  in  section 
310  of  the  Public  Health  Act,  1875,  mean  the 
mayor,  aldermen,  and  burgesses  acting  by  the 
council.  The  effect  of  the  section,  therefore,  is 
that  when  the  district  of  a  local  board  is  incor- 
porated as  a  borough  all  the  property  of  the 
board  (including  property  acquired  by  them  by 
purchase  after  the  passing  of  the  Act)  vests  at 
once  in  the  corporation,  without  the  necessity 
of  any  conveyance  or  transfer.  In  such  a  case 
the  Bank  of  England  are  bound,  on  the  request 
of  the  corporation,  to  register  in  their  corporate 
name  Government  stock  previously  standing  in 
the  books  of  the  bank  in  the  name  of  the  local 
board,  without  requiring  any  transfer  to  be  ex- 
ecuted. The  Corporation  of  Hyde  v.  The  Bank  of 
England,  51  Law  J.  Rep.  Chanc.  747 ;  Law  Rep. 
21  Ch.  D.  176. 

13. — Lapse  of  board:  informality] — Seven 
members  of  a  local  board  constituted  under  the 
Public  Health  Act,  1875,  and  consisting  of  nine 
members,  resigned,  so  that  the  quorum  of  three 
required  by  schedule  I.  rule  2  was  not  left. 
The  two  remaining  members  proceeded  to  fill  up 
the  vacancies.  The  board  as  thus  constituted 
prescribed  a  building  line  under  section  155  of 
the  Act :— Held,  by  Pearson,  J.,  that  as  the  re- 
signations reduced  the  number  of  members  to 
less  than  a  quorum  the  board  had  lapsed,  that 
the  two  remaining  members  could  not  fill  up  the 
vacancies,  that  there  was  therefore  no  board, 
that  the  building  line  was  therefore  not  well 
prescribed,  and  that  schedule  I.  rule  9  to  the 
Act  did  not  cure  the  defect : — Held,  by  the  Court 
of  Appeal,  that  the  filling  up  of  vacancies  was 
"  business  "  within  the  meaning  of  schedule  I. 
rule  2,  that  the  two  members  were  not  competent 
to  transact  it,  and  that  the  new  members  there- 
fore were  not  duly  elected ;  but  that  by  schedule 
L  rule  9  the  objection  to  the  building  line, 
founded  on  the  fact  that  some  of  the  members 
of  the  board  were  not  duly  elected,  was  removed. 
The  Newhaven  Local  Board  v.  The  Newhaven 
School  Board  (App.),  Law  Rep.  30  Ch.  D.  350. 

Injunction  against  local  board :  right  to  enforce 
injunction  against  successors.  See  Nuisance,  8. 

Justice  of    the   peace :    disqualification.      See 
Justice  of  the  Peace,  3. 
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Limitation  of  action  against  corporation  acting 
as  surveyor  of  highways.    See  Highway,  25. 

Hotice  of  Action. 
See  infra,  Procedure. 

Knisaaoe. 
[Tents,  vans,  sheds,  Ac,  used  for  human  habita- 
tion: statutory  provisions  as  to.    48  &  49 
Vict.  c.  72,  s.  9.] 

14. — Urinal:  compensation:  mandatory  in- 
junction :  public  highway]  —  A  local  board, 
assuming  to  act  under  the  authority  of  section 
39  of  the  Public  Health  Act,  1875  (38  &  39  Vict, 
c.  55),  erected  a  public  urinal  partly  upon  a  high- 
way and  partly  upon  a  strip  of  land  belonging 
to  the  plaintiff  and  so  near  to  other  adjoining 
land  of  the  plaintiff  as  to  be  a  nuisance  to  her 
and  her  tenants  and  to  depreciate  the  value  of 
her  property : — Held,  that  the  plaintiff  was  en- 
titled to  a  mandatory  injunction  to  restrain  the 
board  from  continuing  the  urinal  upon  her  land 
or  so  near  thereto  as  to  cause  injury  or  annoy- 
ance to  her  or  her  tenants.  Held  also,  that  it 
was  not  matter  in  respect  of  which  the  plaintiff's 
remedy  was  by  compensation  under  section  308 
of  the  Act.  Sellers  v.  The  Matlock  Bath  Local 
Board,  Law  Rep.  14  Q3.  D.  428. 

In  such  a  case  notice  of  action  under  section 
264  is  not  required.    Ibid. 

Abutting  upon  the  highway  the  plaintiff  had 
land  upon  which  an  inn  and  some  stabling  were 
erected.  These  stood  back  from  the  highway, 
and  in  front  of  them  was  an  open  space  (forming 
part  of  the  same  land)  which  had  been  left  open 
to  and  on  a  level  with  the  highway,  until  the 
defendants,  in  exercise  of  their  powers  under 
section  146  of  the  Act,  and  for  the  convenience 
of  the  public,  placed  kerb-stones  and  a  raised 
foot-path  at  the  side  of  the  highway,  leaving 
openings  so  that  carriages  could  still  pass  at 
convenient  places  to  and  from  the  plaintiff's 
premises : — Held,  that  the  plaintiff  was  not  en- 
titled to  a  mandatory  injunction  directing  the 
removal  of  the  kerb-stones,  and,  in  the  absence 
of  any  unreasonable  conduct,  the  remedy  for 
any  injury  caused  by  the  kerb-stones  would  be 
by  compensation  under  section  308.    Ibid. 

Abatement  of  nuisance.    See  Nuisance,  1-3. 

Swine :  keeping.    See  Nos.  18, 19  infra. 

Offences. 

15. — Continuing  offence :  information  :  time] 
—By  section  156  of  the  Public  Health  Act,  1875, 
-it  is  an  offence  to  bring  forward  or  build  any 
addition  to  a  house  in  a  street  beyond  the  front 
of  the  house  or  building  on  either  side  without 
the  consent  of  the  urban  authority ;  and  "  any 
person  offending  against  this  enactment  shall  be 
liable  to  a  penalty  not  exceeding  40s.  for  every 
day  during  which  the  offence  is  continued 
after  written  notice  in  this  behalf  from  the 
urban  authority": — Held,  that  an  offence  to 
which  the  penalty  was  applicable  continued  so 


long  as  the  addition  to  the  house  was  maintained 
after  written  notice  from  the  urban  authority, 
notwithstanding  that  the  addition  was  completed 
before  the  notice  was  given.  Rumball  v.  Schmidt, 
Law  Rep.  8  Q.B.  D.  603. 

Marshall  v.  Smith  (42  Law  J.  Rep.  M.C.  108; 
Law  Rep.  8  C.P.  416)  distinguished.    Ibid. 

16. — Meat  unfit  for  human  food:  seizure: 
sale :  penalty] — A  butcher  who  had  purchased 
the  carcass  of  a  cow  that  had  died  from  disease 
rendering  it  unfit  for  human  food,  sold  part  of  it 
to  a  purchaser,  who  bought  it  for  consumption 
by  his  household,  and  not  for  sale.  The  inspector 
of  nuisances,  with  the  consent  of  the  purchaser, 
took  it  and  had  it  condemned  by  a  magistrate : 
— Held,  that  the  meat  was  not  "  so  seized  "  and 
condemned  within  sections  116  and  117  of  the 
Public  Health  Act,  1875  ;  and  that  exposure  for 
sale,  seizure  during  such  exposure,  and  con- 
demnation, are  each  and  all  of  them  conditions 
precedent  to  the  infliction  of  a  penalty  under 
section  117.  Vinter  v.  Hind,  52  Law  J.  Rep. 
M.C.  93 ;  Law  Rep.  10  Q.B.  D.  63. 

17. — Meat  seized  and  condemned  as  unsound : 
penalty:  evidence] — Meat  exposed  by  a  butcher 
for  sale  was  seized  and  condemned  under  the 
Public  Health  Act,  1875,  ss.  116  and  117,  as 
unfit  for  the  food  of  man.  Upon  a  charge 
against  the  butcher  under  section  117  (which 
enacts  that  the  person  to  whom  the  meat  seized 
and  oondemned  belonged  shall  be  liable  to  a 
penalty),  the  Justices  admitted  evidence  that  the 
meat  was  sound  and  fit  for  the  food  of  man,  and, 
being  satisfied  that  it  was  so,  dismissed  the 
charge: — Held,  that  the  Justices  decided  cor- 
rectly. Waye  v.  Thompson,  54  Law  J.  Rep.  Q~B. 
140 ;  Law  Rep.  15  Q.B.  D.  342. 

18. — Nuisance  :  keeping  swine] — A  by-law 
forbidding  the  keeping  of  swine  within  fifty  feet 
of  a  dwelling-house,  made  in  a  rural  sanitary 
district  under  the  powers  of  section  44  of  the 
Public  Health  Act,  1875,  allowing  by-laws  to  be 
made  "for  the  prevention  of  the  keeping  of 
animals  so  as  to  be  injurious  to  health," — Held, 
unreasonable  and  not  enforceable.  Heap  v.  The 
Burnley  Union  Rural  Sanitary  Authority,  53 
Law  J.  Rep.  M.C.  76  ;  Law  Rep.  12  Q.B.  D.  617. 

19. — Nuisance:  keeping  swine] — Section  47 
of  the  Public  Health  Act,  1875,  enacts  that  "any 
person  who  in  any  urban  district  keeps  any 
swine  or  pig-sty  in  any  dwelling-house,  or  so  as 
to  be  a  nuisance  to  any  person, "  shall  be  liable 
to  a  penalty :  —Held,  that  it  is  not  necessary 
that  the  nuisance  should  be  injurious  to  health 
in  order  to  constitute  an  offence  under  this  sec- 
tion. The  Banbury  Urban  Sanitary  Authority 
v.  Page,  51  Law  J.  Rep.  M  C.  21;  Law  Rep. 
8  Q.B.  D.  97. 

Officer. 

[Public  Health  (Officers)  Act,  1884, 47  &  48  Vict 
c.  74.  Proceedings  for  recovery  of  any  pe- 
nalty under  section  193  of  the  Public  Health 
Act,  1875,  not  to  be  taken  except  with  the 
consent  in  writing  of  the  Attorney-General, 
s.  2.] 
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[Public  Health  (Members  and  Officers)  Act,  1865. 
Section  193  of  the  Public  Health  Act,  1875, 
amended  so  as  to  legalise  certain  contracts  by 
officers  or  members  with  a  local  authority 
(namely,  for  sale,  purchase,  leasing,  or  hiring 
of  lands,  rooms,  or  offices,  and  contracts  with 
companies  wherein  the  officer  or  member  is 
a  shareholder),  provided  certain  consents  are 
obtained,  s.  1.  Proceedings  for  recovery  of 
any  penalty  under  rule  70  of  Schedule  II.  to 
the  Act  of  1875  not  to  be  taken  except  with 
consent  in  writing  of  Attorney -General,  s.  3.] 

20. — "  Concerned  or  interested  in  any  bargain 
or  contract1*  with  board:  "allowance"] — A 
demise  of  rooms  is  a  "  bargain  or  contract " 
within  the  meaning  of  section  193  of  the  Publio 
Health  Act,  1875,  and  if  an  officer,  employed  by 
a  local  board  constituted  under  that  statute,  lets 
rooms  to  the  board  at  a  rent  payable  by  it  to 
him,  although  the  rooms  are  used  by  it  in  the 
transaction  of  its  business,  he  becomes  liable  to 
the  penalty  imposed  by  that  section;  for  the 
rent  payable  by  the  local  board  cannot  be  con- 
sidered as  an  "allowance"  to  the  officer  in  addi- 
tion to  his  salary  within  the  meaning  of  sections 
189,  193,  it  being  unconnected  with  the  per- 
formance of  any  services  in  the  course  of  his 
employment  under  the  board.  Burgess  v.  Clark 
(App.),  Law  Rep.  14  Q.B.  D.  735. 

21. — "  Interested  in  "  a  contract :  shareholder 
in  company] — A  clerk  to  a  district  local  board 
under  the  Public  Health  Aot,  1875,  who  is  a 
shareholder  in  a  gas  company  which  supplies 
gas  in  the  district  at  so  muoh  a  lamp  paid  by 
the  local  board  pursuant  to  a  resolution  of  the 
board,  is  an  officer  "  interested  in "  a  contract 
made  with  the  board  for  the  purposes  of  the  Act, 
and  is  liable  to  penalties  under  section  193  of 
the  Act.  Todd  v.  Robinson  (App.),  54  Law  J. 
Bep.  Q.B.  47 ;  Law  Bep.  14  Q3.  D.  739. 

Contract  with  board :  illegality.  See  No.  7  supra. 

Penalty :  contract  of  member  with  board.  See 
No.  11  supra. 

Penalty :  officer  interested  in  contract  with  local 
board :  Crown  not  empowered  to  remit  penalty. 
See  Penalty,  4. 

Paving  Expenses. 

See  infra,  Street. 

Procedure. 

22. — Notice  of  action :  action  for  recovery  of 
land] — Where  an  action  was  brought  against  a 
sanitary  authority  to  recover  possession  of  some 
land  of  the  plaintiff,  which  had  been  taken  by 
the  authority  in  the  course  of  their  operations, 
but  without  any  consent  given  or  agreement  as 
to  purchase  having  been  made, — Held,  that  they 
were  not  entitled  to  notice  of  action  under  sec- 
tion 264  of  the  Public  Health  Act,  1875.  Holder 
v.  The  Mayor  dc.  of  Margate,  51  Law  J.  Bep. 
Q.B.  711 ;  Law  Bep.  11  Q.B.  D.  299  (nom.  Foat 
v.  Mayor  of  Margate), 

Digest,  1881-1885. 


28. — Notice  of  action :  limit  of  time :  money 
paid  under  mistake  of  fact] — The  defendants, 
an  urban  sanitary  authority,  believing  that  a 
certain  lane  was  not  a  highway  repairable  by 
the  inhabitants  at  large,  required  the  plaintiffs, 
as  owners  of  land  abutting  on  it,  to  execute 
certain  works  upon  it,  pursuant  to  the  provi- 
sions of  the  Publio  Health  Act,  1875 ;  and  on 
the  plaintiffs  failing  to  comply  with  the  notice, 
the  defendants  did  the  work  themselves,  pur- 
suant to  section  150  of  the  Act,  and  charged  the 
plaintiffs  with  their  proportion  of  the  expense 
thus  incurred.  The  plaintiffs  also  believed  that 
the  lane  was  not  a  highway  repairable  by  the 
inhabitants  at  large,  and  they  therefore  paid  to 
the  defendants  the  sum  so  claimed ;  but  on  dis- 
covering afterwards  that  the  lane  was  such  a 
highway,  and  that  the  defendants  were  not  en- 
titled to  require  them  to  execute  the  works 
specified,  they  brought  an  action  to  recover  the 
amount  so  paid  by  them.  They  gave  notice  of 
action  a  month  before  issuing  the  writ,  but  this 
notice  was  given  and  the  action  was  begun  more 
than  six  months  after  the  payment  made  by 
them: — Held,  that  the  plaintiffs  could  not  re- 
cover the  money  thus  paid,  inasmuch  as  they 
were  suing  the  defendants  in  respect  of  some- 
thing u  done  or  intended  to  be  done  or  omitted 
to  be  done  "  under  the  Public  Health  Act ;  that 
the  provisions  of  section  264  of  that  Act  ap- 
plied, and  therefore  that  the  action  could  not  be 
brought  more  than  six  months  next  after  the 
accruing  of  the  cause  of  action.  The  Midland 
Railway  Company  v.  The  Withington  Local 
Board  (App.),  52  Law  J.  Bep.  Q.B.  689 ;  Law 
Bep.  11  Q3.  D.  788. 

Bates. 

24. — Assessment  of  premises  let  on  short 
tenancies :  rateable  value  where  owner  assessed] 
— The  Public  Health  Act,  1875,  empowers,  by 
section  211,  the  rating  authority  to  assess  to  the 
rates  the  owner  instead  of  the  occupier  of  pre- 
mises where  the  rateable  value  does  not  exceed 
ten  pounds,  or  where  the  premises  are  let  to' 
weekly  or  monthly  tenants,  and  provides  that 
in  such  cases  the  owner  shall  be  assessed  on  a 
reduced  estimate,  not  being  less  than  two  thirds 
nor  more  than  four  fifths  of  the  net  annual 
value,  and  where  such  reduced  estimate  is  in 
respect  of  tenements  whether  occupied  or  un- 
occupied, "  then  such  assessment  may  be  made 
on  one  half  of  the  amount  at  which  the  tene- 
ments would  be  liable  to  be  rated  "  if  they  were 
occupied  and  the  rate  were  levied  on  the  occu- 
piers:— Held  (affirming  the  judgment  of  the 
Queen's  Bench  Division,  51  Law  J.  Bep.  M.C.  27 ; 
Law  Bep.  8  Q.B.  D.  306),  that  the  rating  autho- 
rity has  under  this  section  a  discretion  as  to  the 
mode  of  rating,  but  that  if  it  rates  the  owner 
for  such  premises  whether  occupied  or  unoccu- 
pied, then  the  assessment  must  be  upon  one- 
half  the  rateable  value.  Beg,  v.  Barclay  and 
others  (Justices  of  Essex),  (App.),  51  Law  J. 
Bep.  M.C.  47  ;  Law  Bep.  8  Q.B.  D.  486. 

8Q 


t 


482 


PUBLIC  HEALTH  ACT. 


25. — Justices :  jurisdiction  :  special  case] — 
A  Special  Case  may  be  stated  by  Justices  under 
the  33rd  section  of  the  Summary  Jurisdiction 
Act,  1879,  upon  an  application  to  enforce  pay- 
ment of  a  general  district  rate  under  the  256th 
section  of  the  Public  Health  Act,  1875.  On  an 
application  under  the  last-mentioned  section  to 
enforce  a  general  district  rate  good  on  the  face 
of  it,  the  Justices  may  not  refuse  to  make  an 
order  for  payment  of  the  rate  on  the  ground 
that  there  is  a  concurrent  rate  made  for  the 
same  purpose.  The  Sandgate  Local  Board  v. 
Pledge,  Law  Rep.  14  Q.B.  D.  730. 

26. — Water:  house  without  proper  supply: 
liability  of  oivner  on  notice  from  local  authority] 
— The  owner  of  a  house  who  has  failed  to  com- 
ply with  the  notice  of  the  local  authority  to 
obtain  a  proper  supply  of  water  is  liable  under 
section  62  of  the  Public  Health  Act,  1875,  "  as 
if  he  had  demanded  a  supply  and  were  willing 
to  pay  water  rates,"  to  pay  the  water  rates  to 
the  company  which  "furnishes  the  supply  "  by 
means  of  its  mains  in  the  street  in  front  of  his 
house,  notwithstanding  that  no  connection  has 
been  made  between  the  house  and  the  mains. 
The  Southend  Waterworks  Company  v.  Howard, 
53  Law  J.  Bep.  Q3.  354 ;  Law  Rep.  13  Q.B.  D. 
215. 

The  local  authority  may  make  the  connection 
and  charge  it  to  the  owner,  but  their  so  doing  is 
not  a  condition  precedent  to  the  chargeability  of 
the  owner  for  water  rates.    Ibid. 

Highway :  repair  of :  rate :  parish  divided  into 
districts  :  part  of  parish  excluded  from  urban 
district.    See  Highway,  9. 

Landlord  and  tenant,  incidence  of  expenses  as 
between.    See  Covenant,  15. 

Sewer. 

[Public  Health  Act,  1875  (Support  of  Sewers), 
Amendment  Act,  1883.  The  Public  Health 
Act,  1875,  amended,  and  provision  made  with 
respect  to  the  support  of  sewers  and  sewage 
works  in  mining  districts.  46  &  47  Vict, 
c.  37.J 

27. — Vesting  in  local  authority:  right  of 
ownership]  —  The  vesting  of  sewers  in  a  local 
authority  gives  them,  not  an  absolute,  but  a 
limited  right  of  ownership.  They  are  not  in 
the  same  position,  nor  have  they  the  same 
powers,  as  a  landowner  through  whose  land  a 
sewer  or  artificial  watercourse  runs.  The  At- 
torney-General v.  The  Guardians  of  the  Poor  of 
the  Union  of  Dorking  (App.),  51  Law  J.  Rep. 
Chanc.  585  ;  Law  Rep.  20  Ch.  D.  595. 

28. — Vesting:  " sewer  made  for  profit"] — A 
drain  laid  down  in  a  new  street  by  the  owner  of 
houses  in  the  street  for  the  purpose  of  draining 
his  own  as  well  as  the  other  houses,  is  not  a 
"  sewer  made  for  profit "  within  the  meaning  of 
the  first  exception  to  section  13  of  the  Public 
Health  Act,  1875.  The  word  "sewer"  in  the 
Act  should  receive  the  largest  possible  interpre- 
tation.   The  Acton  Local  Board  v.  Batten,  54 


Law  J.  Rep.  Chanc.  251 ;  Law  Rep.  28  Ch.  D. 
283. 

Support :  compensation.    See  No.  4  supra. 

Street,  Expenses  of  paving,  Ac. 
Appeal  to  Local  Government  Board. 

29.—  Under  section  150  of  the  Public  Health 
Act,  1875,  the  Local  Board  of  Penarth,  on  the 
4th  of  May,  1881,  gave  notice  to  T.  to  pave 
certain  streets  fronting  premises  of  which  he 
was  the  owner.  T.  failed  to  comply  with  the 
notice,  and  thereupon  the  board  executed  the 
work.  On  the  21st  of  September  notioe  of  ap- 
portionment of  the  expenses  payable  by  T.  was 
served  upon  him  by  the  surveyor  to  the  board, 
and  on  the  20th  of  December,  1881,  a  demand 
of  payment  of  the  amount  apportioned  was  made 
upon  T.  by  the  collector  of  the  board.  T.  did 
not  dispute  the  apportionment  within  the  period 
of  three  months  allowed  by  section  257,  but 
within  twenty-one  days  from  the  service  of  the 
demand  of  payment  he  addressed  a  memorial  by 
way  of  appeal  to  the  Local  Government  Board, 
in  which  the  grounds  of  his  complaint  were 
stated: — Held  (affirming  the  judgment  of  the 
Queen's  Bench  Division,  51  Law  J.  Bep.  M.C. 
121 ;  Law  Rep.  9  Q.B.  D.  60),  that  the  demand 
of  payment  was  the  only  decision  of  the  local 
board,  within  the  meaning  of  section  268,  in 
respect  of  which  T.  was  aggrieved,  and  from 
which  a  memorial  by  way  of  appeal  could  be 
addressed  to  the  Local  Government  Board. 
Beg.  v.  The  Local  Government  Board  and  George 
Taylor  (App.),  52  Law  J.  Rep.  M.C.  4  ;  Law 
Rep.  10  Q.B.  D.  309. 

Semble  (per  Brett,  L.J.),  that  prohibition 
will  lie  against  the  Local  Government  Board 
where  they  exceed  the  powers  given  to  them  by 
statute.    Ibid. 

Liability  to  contribute. 

30. — Contract  not  under  seal] — It  is  no  de- 
fence to  an  action  by  an  urban  authority  to 
recover  from  an  owner  in  default  under  section 
150  of  the  Publio  Health  Act,  1875,  his  propor- 
tion of  expenses  of  paving,  <fec,  a  road,  that  the 
work  was  done  for  the  authority  under  a  con- 
tract exceeding  in  amount  50J.,  and  that  suoh 
contract  was  not  under  seal  as  required  by  sec- 
tion 174  of  the  Act.  The  Bournemouth  Com- 
missioners (The  Urban  Sanitary  Authority  for 
the  District  of  Bournemouth)  v.  Watts,  54  Law 
J.  Rep.  Q.B.  93 ;  Law  Rep.  14  Q.B.  D.  87. 

31. —  Land  "  adjoining  or  abutting  "]  —  A 
house  had  a  back  yard  at  the  rear,  bounded  by 
a  stone  wall,  on  the  other  side  of  which  was  a 
street  at  a  level  five  feet  below  that  of  the 
ground  in  the  yard : — Held,  that  the  house  ad- 
joined and  abutted  on  the  street.  The  Newport 
Urban  Sanitary  AutJiority  v.  Graham,  Law  Rep. 
9  Q.B.  D.  183. 

32.— The  appellant  owned  two  plots  of  land 
separated  from  a  street  (in  respect  of  which 
expenses  had  been  incurred  by  the  respondents 
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under  the  150th  section  of  the  Public  Health 
Act,  1875)  by  a  wall  which  belonged  to  a  third 
party.  In  order  to  obtain  access  from  the  appel- 
lant's property  to  the  street  in  question  it  was 
necessary  either  to  get  into  the  street  by  means  of 
a  public  footpath  which  communicated  with  the 
street,  or  to  go  to  the  end  oMhe  wall  and  so  gain 
access  to  it :— Held,  that  'the  appellant's  pro- 
perty did  not  front,  adjoin,  or  abut  on  the  street 
within  the  meaning  of  section  150  of  the  Public 
Health  Act,  1875.  Lightbound  v.  The  Higher 
Bebington  Local  Board,  54  Law  J.  Bep.  Q.B. 
130 ;  Law  Bep.  14  Q.B.  D.  849.  [Affirmed  on  ap- 
peal, 55  Law  J.  Bep.  M.C.  94.] 

"  New  street.11 

33.--The  term  "  new  street "  in  the  Public 
Health  Act,  1875,  section  157,  applies  to  an  old 
country  road  near  a  town  which  by  the  building 
of  houses  along  it  has  become  a  street  in  the 
common  sense  of  the  word,  notwithstanding 
that  before  the  building  of  such  houses  it  was  a 
street  within  the  meaning  of  section  4  of  the 
Act.  Robinson  v.  The  Local  Board  of  Barton, 
dc.  (HI.),  53  Law  J.  Bep.  Chanc.  226;  Law 
Bep.  8  App.  Cas.  798. 

So  held,  affirming  the  judgment  of  the  Court 
of  Appeal  (52  Law  J.  Bep.  Chanc.  5 ;  Law  Bep. 
21  Ch.  D.  621)  and  reversing  the  decision  of 
Fry,  J.  (51  Law  J.  Bep.  Chanc.  467).    Ibid. 

Highway  repairable  by  inhabitants   at   large. 
See  Highway,  2. 

Recovery  of  expenses. 

34. — "  Charge  on  the  premises  "  :  enforce- 
ment  of] —  The  expenses  incurred  by  a  local 
authority  for  paving  and  other  works  remain, 
until  the  same  have  been  recovered,  a  "  charge 
on  the  premises,"  by  virtue  of  section  257  of  the 
Publio  Health  Act,  1875 ;  and,  accordingly,  may 
be  enforced  against  the  owner  of  the  premises 
for  the  time  being,  although  he  was  not  the 
owner  at  the  time  the  works  were  completed, 
and  although  the  local  authority  have  omitted 
to  enforce  the  summary  remedy  given  them  by 
the  Act  against  the  then  owner.  The  Corpora- 
tion of  Sunderland  v.  Alcock,  51  Law  J.  Bep. 
Chanc.  546. 

85. — Charge  on  "premises  "  ;  leasehold  in- 
terest: total  ownership]— The  charge  created  by 
section  267  of  the  Public  Health  Act,  1875,  for 
expenses  incurred  by  a  local  authority  for  sewer- 
ing and  other  works,  and  for  the  payment  whereof 
the  owner  of  the  premises  in  respect  of  which 
the  same  are  incurred  is  liable  under  that  Act, 
is  a  charge  upon  the  "  premises  "  as  defined  by 
section  4 ;  accordingly,  it  is  a  charge,  not  on  the 
interest  of  any  particular  owner  of  the  premises, 
but  on  the  total  ownership,  that  is  to  say,  on  the 
respective  interests  of  every  owner  for  the  time 
being  in  proportion  to  the  value  of  hie  interest. 
The  Corporation  of  Birmingham  v.  Baker,  Law 
Bep.  17  Ch.  D.  782. 

86. — Charge  on  premises  :  limitation  of  time] 
— In  1864  the  plaintiff  board,  under  the  powers 


of  the  Publio  Health  Act,  1848,  incurred  certain 
expenses  in  execution  of  certain  works  in  the 
streets  adjoining  B.'s  premises,  for  which  ex- 
penses he,  as  owner  (among  others),  became 
liable  under  section  69  of  that  Act,  and  which 
the  board  by  a  resolution  declared  to  be  private 
improvement  expenses,  and  for  which,  under  the 
powers  of  section  90  of  the  Act,  they  levied  on 
the  owners  and  occupiers  a  private  improvement 
rate,  payable  by  annual  instalments.  These  ex- 
penses constituted  under  section  62  of  the  Local 
Government  Act,  1858,  a  charge  on  the  premises, 
bearing  interest  at  five  per  cent,  per  annum  till 
payment.  In  1872  they  revoked  the  resolution, 
and  made  a  fresh  rate  for  the  whole  amount 
remaining  unpaid  to  be  paid  by  the  owners  and 
occupiers.  B.  not  having  paid  this  rate,  the 
board,  in  1875,  brought  an  action  against  his  re- 
presentatives (he  having  died  in  1874)  to  enforce 
the  oharge  on  his  property: — Held  (reversing 
Malins,  V.C.),  that  the  charge  under  the  62nd 
section  constituted  an  additional  and  not  an 
alternative  remedy,  and  that  the  bar  of  six 
months  which  applied  to  the  summary  remedy 
against  the  person  before  the  Justices,  and  also 
in  the  County  Court,  did  not  apply  to  the  addi- 
tional remedy  of  enforcing  a  oharge  on  the  pro- 
perty, and  that  the  board  were  not  precluded  by 
their  election  to  treat  the  expenses  as  private 
improvement  expenses  from  enforcing  the  charge, 
but  that  it  was  enforceable  only  in  respect  of  the 
instalments  for  the  time  being  in  arrear.  The 
Tottenham  Local  Board  of  Health  v.  Rowell 
(App.),  50  Law  J.  Bep.  Chanc.  99 ;  Law  Bep.  15 
Ch.  D.  378. 

87. — Summary  proceedings :  jurisdiction  of 
justices  :  bad  notice  to  pave,  dc] — In  a  proceed- 
ing by  an  urban  sanitary  authority,  under  sec- 
tion 150  of  the  Public  Health  Act,  1875,  to  re- 
cover in  a  summary  manner  from  a  frontager  in 
default  the  expenses  incurred  in  executing  works 
in  a  street,  the  Justices  are  bound  to  make  an 
order  for  payment  even  though  the  works  were 
done  and  the  apportionment  made  on  a  notice 
to  the  owner  to  pave,  &c,  as  part  of  a  street, 
land  which  at  the  time  of  such  notice  was  en- 
closed private  land.  Reg.  v.  The  Recorder  of 
Sheffield  (App.),  58  Law  J.  Bep.  M.C.  1;  Law 
Bep.  12  Q.B.  D.  142  (nom.  Wake  v.  Mayor  dc.  of 
Sheffield) 

Where  the  whole  expenses  have  been  appor- 
tioned on  such  a  notice,  the  only  remedy  of  the 
person  aggrieved  is  to  appeal  to  the  Local  Govern- 
ment Board  under  section  268,  for  the  grievance 
is  a  wrong  order  made  by  the  urban  sanitary 
authority,  and  the  Justices  have  no  jurisdiction 
to  enquire  whether  that  order  be  right  or  not. 
Ibid. 

Judgment  of  the  Queen's  Bench  Division  (52 
Law  J.  Bep.  M.C.  78 ;  Law  Bep.  11  Q3.  D.  291, 
nom.  Ex  parte  Wake)  affirmed.    Ibid. 

38. — Summary  proceedings:  justices :  "street," 
definition  of :  finding  of  fact] — It  is  a  question 
of  fact  for  the  Justices  to  determine  whether 
or  not  a  road  is  a  street  within  section  150  of 
the  Public  Health  Act,  1875,  and  they  are  not 
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bound  to  find  as  matter  of  law  that  it  is  a 
street  by  the  terms  of  the  definition  in  section  4. 
Maude  v.  Baildon  Local  Board,  Law  Bep.  10 
Q.B.  D.  894. 

39. — Summary  proceedings:  justices :  whether 
decision  of,  as  to  character  of  street  conclusive] — 
An  urban  authority,  acting  under  the  Public 
Health  Act,  gave  notice  to  the  defendant,  as 
owner  of  premises  abutting  on  a  street,  to  sewer 
and  channel  part  of  the  street,  and,  on  his  fail- 
ing to  comply  with  the  notice,  they  did  the 
work  themselves,  and  summoned  the  defendant 
before  Justices  to  obtain  payment  from  him  of 
the  expenses  incurred  thereby.  At  the  hearing 
the  Justices  dismissed  the  complaint  on  the 
ground  that  the  street  was  a  highway  repairable 
by  the  inhabitants  at  large.  Three  years  after- 
wards the  urban  authority  gave  notice  to  the 
defendant  to  level  and  pave  the  same  part  of  the 
street,  and,  on  his  failing  to  comply  with  that 
notice,  did  the  work  themselves,  and  again  sum- 
moned the  defendant  before  Justices  to  obtain 
payment  of  the  expenses  incurred  by  them: — 
Held  (reversing  the  judgment  of  the  Exchequer 
Division),  that  the  order  made  by  the  Justices 
on  the  first  summons  was  not  conclusive  between 
the  parties  (in  respect  to  the  proceedings  under 
the  second  summons)  as  to  whether  the  street 
was  a  highway  repairable  by  the  inhabitants  at 
large;  and  therefore  that  the  urban  authority 
were  not  estopped  from  recovering  the  expenses 
claimed  under  the  second  summons.  Reg.  v. 
Hutchins  (App.),  50  Law  J.  Bep.  M.C.  35 ;  Law 
Bep.  6  Q.B.  D.  300. 

40. — Summary  proceedings  :  notice]  —  The 
150th  section  of  the  Public  Health  Act,  1875,  per- 
mits an  urban  authority  in  certain  cases  to  give 
notice  to  the  owners  of  premises  fronting,  adjoin- 
ing, or  abutting  on  such  parts  of  a  street  as,  in 
the  judgment  of  such  urban  authority,  required 
to  be  sewered,  requiring  them  to  do  what  is 
necessary  within  a  time  to  be  specified  in  the 
notice,  and  in  the  event  of  non-compliance  with 
the  notice  to  execute  the  works  themselves ;  and 
the  same  section  also  provides  that  such  urban 
authority  "may  recover  in  a  summary  manner 
the  expenses  incurred  by  them  in  so  doing  from 
the  owners  in  default, ....  or  may  by  order 
declare  the  expenses  so  incurred  to  be  private 
improvement  expenses."  By  section  213  et  seq, 
a  private  improvement  rate  may  be  levied  for 
expenses  declared  to  be  private  improvement 
expenses,  and  certain  advantages  are  given  to 
owners.  A  notice  given  to  the  appellants,  who 
were  owners  of  premises  fronting  a  street  within 
the  meaning  of  the  150th  section,  requiring  them 
to  do  certain  sewering  works  within  a  prescribed 
period,  and  stating  that  if  such  works  were  not 
executed  the  urban  authority  would  execute  the 
same  themselves  at  the  appellants'  expense, 
thus  concluded :  "  And  the  said  urban  authority 
will  thereupon  also  proceed  to  declare  all  costs, 
charges,  and  expenses  paid,  expended,  or  incurred 
by  them  in  consequence  of  such  neglect  or  de- 
fault to  be  private  improvement  expenses,  and 
to  enforce  payment  according  to  law  "  : — Held, 


that  even  assuming  the  notice  to  have  been  good, 
the  concluding  portion  could  not  be  treated  as 
surplusage,  and  that  it  was  not,  therefore,  com- 
petent for  the  urban  authority,  after  their  de- 
clared intention  to  treat  the  expenses  incurred 
as  private  improvement  expenses,  to  proceed 
against  the  appellants  summarily  for  the  re- 
covery of  such  expenses.  Gould  v.  The  Bacup 
Local  Board,  50  Law  J.  Bep.  M.C.  44. 

41, — Summary  proceedings  :  time  :  default- 
ing owners  :  separate  notices] — The  respondents 
gave  notice  to  the  appellant  to  pave,  sewer,  Ac., 
a  certain  road,  which  his  premises  adjoined. 
The  appellant  failed  to  pave,  sewer,  Ac.,  where- 
upon the  respondents,  the  local  urban  authority, 
executed  the  work;  and  on  the  certificate  of 
their  surveyor  that  2132. 13s.  6d.  was  the  amount 
due  for  such  paving,  <fcc,  gave  notice  to  the 
appellant,  in  pursuance  of  section  150  of  the 
Public  Health  Act,  1675,  that  the  amount  he 
was  required  to  pay  was  2132.  13s.  6d.  The 
appellant  did  not  dispute  the  apportionment 
within  three  months,  and  the  respondents  on 
the  15th  of  October,  1879,  served  a  notice,  on  the 
appellant  requesting  him  to  pay  that  sum.  The 
appellant  not  having  paid  the  said  sum,  the 
respondents  on  the  13th  of  March,  1880,  com- 
menced summary  proceedings  to  recover  the 
same ;  and  on  the  23rd  of  April,  1880,  an  order 
to  pay  the  amount  was  made  by  the  Justices  :— 
Held,  on  appeal,  first,  that  the  respondents  were 
not  out  of  time,  as  the  words  in  the  notice  of 
apportionment  did  not  constitute  a  demand  from 
the  making  of  which  the  time  limited  for 
instituting  summary  proceedings  would  run; 
second,  that  where  an  owner  fails  to  do  the  work 
in  obedience  to  the  collective  notice  he  is  not 
entitled  to  a  separate  notice  before  proceedings 
are  commenced  against  him.  Simcox  v.  Hands- 
worth  Local  Board,  51  Law  J.  Bep.  Q.B.  168; 
Law  Bep.  8  Q.B.  D.  30. 

Action  to  enforce  charge  less  than  102.  in  amount 
not  maintainable  in  Chancery  Division.  See 
Practice — Insignificancy  of  Amount. 

Alteration  of  level  of  street :  compensation.  See 
No.  5  supra. 

Landlord  and  tenant :  incidence  of  expenses  as 
between.    See  Covenant,  15. 

Water. 

See  No.  25  supra,  and  Water  Com* ax*. 

PUBLIC  HOUSE. 

See  Alehouse. 

[Prohibition  of  payment  of  wages  in  public 
houses.    46  &  47  Vict.  c.  31.] 

Covenant  as  to  user  &c.  of  house.  See  Covenant, 
3,  4,  5. 

PUBLIC  LIBBABY. 

[Amendment  of  the  Public  Libraries  Acts. 
Public  Libraries  Act,  1884, 47  &  48  Vict  c  87.] 

A  meeting  of  ratepayers  was  summoned  for 
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the  purpose  of  determining  whether  the  pro- 
visions oi  the  Public  Libraries  Act  should  be 
adopted  in  the  defendants'  district.  A  chairman 
having  been  chosen,  the  resolution  to  adopt  the 
Acts  was  carried  upon  a  shew  of  hands.  A  poll 
was  demanded,  but  the  chairman  refused  to 
grant  it.  The  defendants  declined  to  put  in 
force  the  Acts : — Held,  that  the  right  to  demand 
a  poll  existed  by  the  common  law,  and  had  not 
been  taken  away  by  any  of  the  provisions  con- 
tained in  the  Public  Libraries  Acts,  and  that  the 
defendants  could  not  be  compelled  by  mandamus 
to  carry  out  the  Acts.  Reg.  v.  The  Wimbledon 
Local  Board,  Law  Rep.  8  Q3.  D.  459. 


PUBLIC  OFFICER. 

Suit   against,  in    his    official    capacity. 
Colonial  Law — Natal,  1. 


See 


PUBLIC  OFFICES. 

[Provision  for  acquisition  of  property  and  new 
buildings  for  Admiralty  and  War  Office.  45 
<fe  46  Vict.  c.  32.] 

"PUBLIC  PLACE." 
See  Indecency, 


PUBLIC  POLICY. 
See  Contract,  8,  9 ;  Master  and  Servant,  13. 

PUBLIC  PROSECUTIONS. 

[Solicitor  of  the  Treasury  to  be  the  Director  of 
Public  Prosecutions.    47  &  48  Vict.  c.  58,  s.  2.] 

PUBLIC  WORKS  LOANS. 

[Public  Works  Loans  Act,  1882.  Grant  of  money 
for  purposes  of  works  by  the  Public  Works 
Loan  Commissioners  and  the  Commissioners 
of  Public  Works  in  Ireland  and  the  Irish  Land 
Commission,  and  for  other  purposes  relating 
to  loans  by  those  Commissioners.  45  &  46 
Vict.  c.  62.] 

[Public  Works  Loans  Act,  1885,  48  A  49  Vict, 
c.  65.  Appointment  of  Commissioners,  s.  2. 
Grant  of  money  for  Commissioners,  s.  3. 
Grant  of  money  for  Irish  Commissioners,  s.  4. 
Grant  of  money  for  Irish  Land  Commission, 
s.  5.    Provisions  as  to  certain  loans,  ss.  6-8.] 

PUBLIC  WORSHIP  REGULATION  ACT. 
See  Church  and  Clergy,  9, 10, 11, 16. 

PUBLICATION. 
Drama.    See  Copyright,  8. 
Musical  composition.    See  Copyright,  11. 
Patent.    See  Patent,  25,  26. 


PURCHASE-MONEY. 

See  Vendor  and  Purchases. 

Investment  of,  under  Lands  Clauses  Act.  See 
Lands  Clauses  Act,  31-36. 

Vendor's  lien  for.  See  Vendor  and  Purchaser, 
23. 

PURCHASE  FOR  VALUE  WITHOUT 

NOTICE. 

See  Company — Debentures,  5 ;  Mortgage — Prior- 
ity, 2 ;  Parent  and  Child  ;  Vendor  and  Pur- 
chaser, 23. 

PURCHASE  OF  LAND  (IRELAND). 

[Statutory  provisions  for  affording  greater  faci- 
lities for  the  sale  of  land  to  occupying  tenants 
in  Ireland.    48  &  49  Vict.  o.  73.] 

PURE  AND  IMPURE  PERSONALTY. 
See  Charity,  16-23. 

QUARE  IMPEDIT. 
See  Church  and  Clergy,  1. 

QUARTER  SESSIONS. 
See  Justice  or  the  Peace,  8-12. 

QUIA  TIMET  ACTION. 

Nuisance :  injunction.    See  Nuisance,  6. 

Trustee:  indemnity  against  future  liability. 
See  Trust — Indemnity,  3. 

QUIET  ENJOYMENT. 
Breach  of  covenant  for.    See  Covenant,  11. 

QUIT-RENT. 

[Power  to  owners  of  lands  subject  to  quit-rents 
to  redeem  the  same  by  paying  to  person  en- 
titled amount  to  be  certified  by  Copyhold 
Commissioners.  Conveyancing  and  Law  of 
Property  Act,  1881,  44  &  45  Vict.  o.  41,  s.  45.] 

QUORUM. 
See  Company — Director,  5. 

QUO  WARRANTO. 

[Proceedings  in  quo  warranto  to  be  deemed  to 
be  civil  proceedings  whether  for  purposes  of 
appeal  or  otherwise.  47  <fc  48  Vict.  o.  61, 
s.15.] 

RAILWAY. 
See  Railway  Company. 

RAILWAY  COMMISSIONERS. 
See  Railway  Company,  20-25. 
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Abandonment 

Aooommodation  Works. 

Borrowing. 

By-law. 

Contraot. 

Fenoes. 

Mooting. 


Passenger  Duty. 

Property. 

Railway  Commissioners. 

Bates  and  Charges. 

Traffic  Management. 

Working  Agreement. 


Abandonment. 

1. — Compensation  to  landowners:  deteriora- 
tion of  property] — A  railway  Act,  passed  in  1874, 
authorising  an  extension  of  an  existing  line, 
contained  a  proviso  in  the  usual  form,  that  if 
the  new  line  was  not  opened  for  traffic  within 
five  years,  the  Parliamentary  deposit  should  be 
applied  in  the  first  instance  towards  compensa- 
ting landowners  or  other  persons  whose  land  had 
been  interfered  with  or  rendered  less  valuable 
"  by  the  commencement,  construction,  or  aban- 
donment of  the  railway  or  any  portion  thereof." 
The  extension  railway  was  not  completed  within 
the  five  years,  and  was  practically  abandoned, 
although  no  warrant  had  been  obtained  under 
the  Railways  Abandonment  Act.  In  1881  an 
Act  was  passed,  authorising  a  petition  for  the 
winding-up  of  the  company  and  the  sale  of  the 
undertaking  and  all  the  powers  of  the  company 
by  the  liquidator,  and  in  April,  1882,  the  com- 
pany was  ordered  to  be  wound  up  and  a  liqui- 
dator appointed.  Before  the  passing  of  the 
Railways  Act,  P.  had,  with  the  concurrence  of 
the  company,  begun  the  construction  of  an  em- 
bankment on  his  own  land  in  the  line  of  the 
Sroposed  undertaking,  to  form  part  of  the  new 
ne,  and  done  other  works  within  the  proposed 
line  of  deviation,  and  had  been  paid  by  the  com- 
pany. A  petition  was  presented  by  F.'s  mort- 
gagees and  his  trustees  in  liquidation,  praying 
that  the  deposit  might  be  applied  in  making 
compensation  for  the  injury  done  to  his  land  by 
the  commencement  or  construction  or  abandon- 
ment of  the  work.  The  Court  held  that  F. 
having  commenced  the  works  on  his  own  land 
on  the  speculation  that  they  would  be  adopted 
by  the  company,  the  persons  claiming  under  him 
could  not  claim  compensation  for  injury  by  the 
commencement  or  construction  of  the  railway. 
But  that  they  were  entitled  to  compensation  if 
there  had  been  any  diminution  in  value  of  the 
land  by  reason  of  the  abandonment  of  the  rail- 
way, and  directed  an  enquiry  as  to  the  amount 


of  such  diminution  in  value  and  the  compensa- 
tion to  be  awarded.  In  re  The  Potteries,  Shrews- 
bury and  North  Wales  Railway  Company  (App.), 
53  Law  J.  Rep.  Chanc.  556 ;  Law  Rep.  25  Ch. 
D.  251. 

The  words  "  the  commencement,  construction, 
or  abandonment"  must  be  read  disjunctively. 
The  diminution  in  value  caused  by  the  com- 
mencement or  construction  or  abandonment  is 
to  be  ascertained  by  comparing  the  value  of  the 
land  immediately  before  such  commencement  or 
construction  or  abandonment  with  its  value  im- 
mediately after  the  happening  of  any  of  these 
three  events.    Ibid. 

Semble,  per  Cotton,  L.J.,  and  Lindley,  L.J. 
(dissentiente  Fry,  L.J.),  that  "the  commence- 
ment "  need  not  be  by  the  company.    Ibid. 

Aooommodation  Works. 

2. — Compulsory  powers :  railways  clauses  acf] 
— The  taking  of  land  by  a  railway  company  for 
the  purpose  of  making  accommodation  works 
which  the  company  are  liable  or  have  power  to 
make  is  a  taking  of  land  for  the  purposes  of  the 
undertaking  and  of  the  Railways  Clauses  Con- 
solidation Act.  Wilkinson  v.  The  Hull,  <£c., 
Railway  and  Dock  Company  (App.),  51  Law  J. 
Bep.  Chanc.  788  ;  Law  Bep.  20  Ch.  D.  323. 

Where  there  are  two  or  three  ways  of  carry- 
ing out  accommodation  works,  the  company, 
acting  under  the  advice  of  their  engineer,  are 
entitled  to  choose  which  way  shall  be  adopted. 
Ibid. 

The  plaintiff  was  the  owner  of  land  crossed 
and  intersected  by  the  defendants'  railway,  which 
also  crossed  and  intersected  adjacent  land 
belonging  to  D.  To  restore  communication 
between  the  several  portions  of  D.'s  land  the 
company  proposed,  by  taking  two  strips  of  the 
plaintiff's  land,  one  on  each  side  of  the  railway, 
to  make  a  road  from  D.'s  land  to  an  archway 
under  the  railway  on  the  plaintiff's  land.  The 
strips  of  land  which  the  company  proposed  to 
take  were  within  their  limits  of  deviation: — 
Held  (reversing  the  decision  of  Eay,  J.),  that 
the  plaintiff  could  not  restrain  the  company 
from  taking  his  land  for  the  proposed  purpose. 
Ibid. 

Arbitration. 

See  No.  20  infra. 

Board  of  Trade. 
Powers.    See  No.  34  infra. 

Borrowing. 

3. — Borrowing  powers  exhausted :  sale  and 
lease  of  rolling  stock]  —  A  railway  company, 
whose  borrowing  powers  were  exhausted,  applied 
to  a  waggon  company  for  a  loan  of  30,000/.  upon 
the  security  of  part  of  their  rolling  stock,  and 
the  waggon  company  acceded  to  the  application. 
Before  the  matter  had  proceeded  much  further 
the  railway  company  were  advised  that  the  pro- 
posed transaction  was  illegal,  and  thereupon 
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they  abandoned  their  original  intention,  but 
then  entered  into  an  agreement  with  the  waggon 
company  to  sell  the  same  rolling  stock  to  the 
waggon  company  for  30,000Z. ;  and  by  a  con- 
temporaneous agreement  the  waggon  company 
agreed  to  let,  and  the  railway  company  to  hire, 
the  same  rolling  stock  for  a  term  of  five  years 
at  a  yearly  rent,  sufficient  to  repay  the  30,0002. 
by  instalments  with  interest,  with  a  stipulation 
that  at  the  end  of  the  term  the  railway  com- 
pany might  purchase  the  rolling  stock  for  a 
nominal  sum.  The  rent  having  fallen  into 
arrear,  the  waggon  company  brought  an  action 
claiming  payment  of  the  arrears,  to  which  the 
defence  was  that  the  transaction  was  in  fact  a 
scheme  for  a  loan,  and  was  therefore  illegal  and 
ultra  vires : — Held,  on  the  evidence  (reversing 
the  decision  of  Kay,  J.,  51  Law  J.  Rep.  Chanc. 
253 ;  Law  Rep.  19  Ch.  D.  478),  that,  although 
the  original  intention  of  the  companies  was  to 
effect  a  loan,  the  transaction,  as  ultimately  car- 
ried out  and  embodied  in  the  agreement,  was  a 
bona  fide  sale  and  hiring  of  the  rolling  stock. 
The  Yorkshire  Bailway  Waggon  Company  v. 
Maclure  (App.),  51  Law  J.  Rep.  Chanc.  857; 
Law  Rep.  21  Ch.  D.  809. 

Observations  as  to  the  effect  of  such  a  trans- 
action on  the  rights  of  debenture-holders.    Ibid. 

4. — Debenture :  debenture  stock :  priorities  of 
different  issues] — A  railway  company,  by  their 
special  Act  passed  in  1873,  were  empowered  to 
borrow  250,000Z.  on  mortgage ;  and  the  Act  fur- 
ther provided — by  section  11 — that  the  company 
might  create  and  issue  debenture  stock  subject 
to  the  provisions  of  part  3  of  the  Companies 
Clauses  Act,  1863;  but  that,  notwithstanding 
anything  therein  contained,  "  the  interest  of  all 
debenture  stock  at  any  time  created  by  the  com- 
pany "  should  rank  pari  passu  with  the  "  in- 
terest of  all  mortgages  at  any  time  granted  by 
the  company,"  and  should  have  priority  over  all 
principal  moneys  secured  by  such  mortgages.  A 
subsequent  Act,  in  1875,  empowered  the  company 
to  raise  additional  capital,  and  to  borrow  on 
mortgage  in  respect  of  such  additional  capital 
any  sum  not  exceeding  25,0002.  It  provided 
that  the  principal  moneys  secured  by  all  mort- 
gages granted  by  the  company  in  pursuance  of 
any  previous  Act,  and  subsisting  at  its  passing, 
should  have  priority  over  the  principal  moneys 
seoured  by  mortgages  under  that  Act  (1875) ; 
and  section  15  was  a  provision  identical  in  terms 
with  the  11th  section  of  the  Act  of  1873,  except 
that  the  words  "  after  the  passing  of  this  Act  " 
were  inserted  before  the  words  "  created  "  and 
"granted  "  in  that  section.  By  another  Act  of 
1877  the  company  had  powers,  similar  to  those 
in  the  Act  of  1875,  of  raising  a  further  sum  by 
the  issue  of  debenture  stock.  The  company 
granted  mortgages  and  issued  debenture  stock 
under  the  Act  of  1873;  some  of  such  stock 
being  issued  subsequently  to  the  passing  of  the 
Act  of  1875,  but  previously  to  the  Act  of  1877. 
They  also  issued  further  debenture  stock  under 
the  Act  of  1873  after  the  passing  of  the  Act  of 
1877.    Subsequently  to  the  passing  of  the  Act 


of  1877  they  issued  debenture  stock  under  the 
powers  of  the  Acts  of  1875  and  1877.  A  re- 
ceiver of  the  undertaking  had  been  appointed 
by  the  Court ;  the  company  being  unable  to  pay 
the  interest  on  all  the  mortgages  and  debenture 
stock  in  full, — Held,  upon  a.  Special  Case 
(slightly  varying  the  decision  of  Hall,  V.C.), 
that,  notwithstanding  the  use  of  the  words  "  at 
anytime"  in  the  Act  of  1873,  that  enactment 
applied  only  to  the  mortgages  and  debenture 
stock  for  which  provision  was  made  by  that  Act. 
That  the  interest  on  the  mortgage  and  debenture 
stock  created  and  issued  under  the  Act  of  1873 
prior  to  1875  ranked  first  in  order  of  priority. 
That  the  interest  on  the  debenture  stock  issued 
under  the  Act  of  1873,  subsequently  to  1875  and 
before  1877,  ranked  next.  That  the  interest  on 
the  debenture  stock  issued  under  any  of  the 
Acts  after  1877  ranked  last.  That  the  principal 
of  the  mortgages  for  the  time  being  due  had 
priority  over  the  debenture  stock  issued  since 
the  Act  of  1875,  and  therefore  ranked  next  after 
the  interest  on  the  debenture  stock  issued  before 
the  passing  of  that  Act.  Harrison  v.  The  Corn- 
wall Minerals  Bailway  Company  (App.),  51  Law 
J.  Rep.  Chanc.  98  ;  Law  Rep.  18  Ch.  D.  334. 

5. — Debenture  stock :  mortgages :  bonds  : 
priorities  :  alternate  issues] — Section  30  of  the 
Companies  Clauses  Act,  1863,  saves  the  priority 
of  mortgages  and  bonds  granted  before  the 
"creation"  of  debenture  stock.  In  re  The 
Burry  Port  and  Otoendreath  Valley  Bailway 
Company,  54  Law  J.  Rep.  Chanc.  710. 

A  railway  company,  having  unexhausted 
powers  of  borrowing,  obtained  a  special  Act 
giving  them  further  powers  to  borrow  on  mort- 
gage, and  "  in  lieu  thereof  "  to  oreate  and  issue 
debenture  stock ;  and  provided  for  the  priority 
of  existing  mortgages  or  bonds.  The  company 
exercised  suoh  borrowing  powers  by  the  creation 
of  debenture  stock.  Subsequently  to  suoh  crea- 
tion the  company  alternately  issued  debenture 
stock  and  bonds.  The  income  was  insufficient 
to  pay  the  interest  on  the  debenture  stock  and 
bonds : — Held,  that  the  special  Act  in  effect  sub- 
stituted the  time  of  the  passing  of  that  Act  for 
the  time  of  creation  of  the  debenture  stock  (the 
time  specified  in  seotion  24  of  the  Companies 
Clauses  Act,  1863)  as  the  period  for  determining 
in  what  order  the  stock  was  to  rank,  and  also 
that  the  interest  on  all  mortgages  or  bonds  sub- 
sisting at  the  time  of  the  passing  of  the  special 
Act  had  priority  over  the  interest  on  debenture 
stock  granted  by  virtue  of  that  Act,  and  that 
the  interest  on  bonds  granted  after  the  passing 
of  that  Act  ranked  pari  passu  with  the  interest 
on  the  debenture  stock.    Ibid. 

Bridge  in  navigable  river:  removal  of  debris 
of  broken  bridge  to  satisfaction  of  Board  of 
Trade.  See  Scotch  Law— Railway  Company,  1. 

By-law. 

6. — Validity :  passenger  travelling  in  a  first- 
class  carriage  with  second-class  ticket :  intention 
to  defraud]—  The  8  Vict.  c.  20,  s.  103  enacts  that 
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if  any  person  travel  in  any  carriage  of  the  com- 
pany without  having  previously  paid  his  fare 
and  with  intent  to  avoid  payment  thereof,  .  .  . 
he  shall  for  such  offence  forfeit  40*.  By  sections 
108  and  109  power  is  given  to  a  company  to 
make  by-laws  for  regulating,  inter  alia,  "  the 
travelling  upon  or  using  and  working  of  the 
railway,"  provided  such  by-laws  be  not  repug- 
nant to  the  provisions  of  the  Act.  By  a  by-law 
under  the  above  Act,  "  Any  person  travelling, 
without  the  special  permission  of  some  duly 
authorised  servant  of  the  company,  in  a  carriage 
or  by  a  train  of  a  superior  class  to  that  for 
which  his  ticket  was  issued  is  hereby  subject  to 
a  penalty  not  exceeding  40s.,  and  shall  in  addi- 
tion be  liable  to  pay  his  fare,  according  to  the 
class  of  carriage  in  which  he  is  travelling,  from 
the  station  where  the  train  originally  started, 
unless  he  shews  that  he  had  no  intention  to 
defraud."  The  appellant  was  convicted  in  a 
penalty  of  10s.  under  this  by-law  for  travelling 
in  a  first-class  carriage  with  a  second-class  ticket, 
and  it  was  found  as  a  fact  that  he  did  so  with 
the  intention  of  defrauding  the  company: — 
Held,  first,  that  the  by-law  taken  as  a  whole  was 
void,  on  the  ground  that  the  penalty  imposed  by 
the  latter  part  was  unreasonable— Sautuiers  v. 
The  South-Ea8tern  Railway  Company  (49  Law 
J.  Bep.  Q.B.  61).  Secondly,  that  the  by-law  was 
divisible,  but  that  the  conviction  could  not  be 
upheld,  for  that  the  first  part  of  the  by-law, 
which  alone  was  applicable  to  the  case,  omitted 
the  intention  to  defraud  required  by  8  Vict. 
c.  20,  8.  103  to  constitute  the  offence.  It  was 
therefore  repugnant  to  the  statute  and  invalid. 
Dyson  v.  The  London  and  North-  Western  Bail- 
way  Company \  60  Law  J.  Bep.  M.C.  78 ;  Law 
Bep.  7  QJ*.  D.  82. 

Carriage  of  Goods. 
Bee  Cabbies. 
Bates  and  charges.    See  Nob.  26,  28-31  infra. 

Companies  Clauses  Aots. 
See  Nos.  4,  5  supra,  No.  11  infra. 

Contract. 

7. — Agreement  to  make  railway :  property  in 
materials  delivered]— By  an  agreement,  made 
between  the  plaintiff  company  and  the  defen- 
dant, a  contractor,  for  the  construction  of  a  rail- 
way, it  was  provided  that,  once  a  month,  the  com- 
pany's engineer  should  certify  the  amount  pay- 
able to  the  contractor  in  respect  of  the  value  of 
the  materials  delivered,  and  that  such  certifi- 
cates should  be  paid  by  the  company  Beven  days 
after  presentation : — Held,  that  the  property  in 
"materials  delivered,"  upon  their  being  certi- 
fied for  by  the  engineer,  passed  to  the  company, 
though  the  materials  were  not  fixed.  The  Ban- 
bury and  Cheltenham  Direct  Railway  Company 
v.  Daniel^  54  Law  J.  Bep.  Chano.  265. 

8. — Employment  of  police] — The  employment 
of  police  is  within  the  scope  of  the  business  of  a 


railway  company.  Edwards  v.  The  Midland 
Railway  Company \  60  Law  J.  Bep.  QJB.  281 ; 
Law  Bep.  6  Q  JJ.  D.  287. 

0. — "  Passenger  trains  "  ;  contract  with  land- 
owner  to  stop] — A  proprietor  of  land  in  Scotland 
granted  to  a  railway  company  at  a  nominal  feu 
rent  a  piece  of  ground  for  the  erection  of  a  sta- 
tion at  G.  The  feu  charter  contained  a  provi- 
sion that  all  "passenger  trains"  should  regu- 
larly stop  at  the  station  to  be  erected.  The 
company  subsequently  claimed  the  right  to  run 
through  without  stopping  trains  of  the  following 
three  descriptions : — 1.  Special  excursion  trains 
not  advertised  as  running  regularly  in  the  com- 
pany's time  tables ;  2.  Trains  known  as  Queen's 
Messenger  trains;  3.  Trains  known  as  Post 
Office  trains.  Queen's  Messenger  and  Post  Office 
trains  were  run  only  while  the  Queen  was  at 
Balmoral,  by  arrangement  with  the  Home 
Office  and  Post  Office  respectively,  who  paid  the 
company  subsidies.  They  were  advertised  in 
the  company's  time-tables,  and  conveyed  pas- 
sengers other  than  those  going  to  and  from 
Balmoral.  There  was  no  stipulation  in  the 
contracts  with  the  Home  Office  and  Post  Office 
that  the  trains  should  not  stop  at  C. : — Held,  re- 
versing the  decision  of  the  Court  of  Session,  that 
the  Queen's  Messenger  trains  and  Post  Office 
trains  were  "passenger  trains,"  and  were  bound 
by  the  contract.  But  held  by  the  Earl  of  Sel- 
borae,  L.C.,  Lord  Watson,  and  Lord  FitzGerald 
(dissentiente  Lord  Bramwell),  that  the  contract 
did  not  apply  to  the  special  excursion  trains. 
Sir  R.  Burnett,  Baronet,  v.  The  Great  North  of 
Scotland  Railway  Company,  64  Law  J.  Bep. 
Q.B.  531 ;  Law  Bep.  7  App.  Cas.  547. 

Bookstalls  in  railway  stations :  demise  or  licence. 
See  Poor  Bate,  9. 

Carrier :  exemption  from  liability :  conditions  in 
time-tables.    See  Cabbies,  8. 

Lien  for  freight  as  against  receiver  under  liqui- 
dation carrying  on  business  of  debtor.  See 
Bankruptcy — Jurisdiction,  4. 

Notice:  acceptance  of,  by  company's  solicito 
whether   binding   on  company.    See  Lands 
Clauses  Act,  14. 

Beservation  of  easement  by  vendor  by  agree- 
ment not  under  seal :  subsequent  conveyance 
without  any  reservation.  See  Vendob  and 
Purchases,  9. 

Debentures  and  Debenture  Stook. 

See  Nos.  4,  5  supra. 

Investment  in  debenture  stock  under  Settled 
Land  Aot,  1882.    See  Settled  Land  Act,  8-10. 

Director!. 

Bemoval  of.    See  No.  11  infra. 

Fences. 

10.— Duty  to  erect  and  maintain :  protection 
for  owners  of  adjoining  lands] — The  plaintiff 
was  in  1846,  and  continued  to  the  time  of  action 
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brought,  tenant  from  year  to  year  of  certain 
lands,  part  of  which  the  defendants  acquired  in 
1847  for  the  purposes  of  their  line.  The  de- 
fendants then  paid  the  landlord  of  the  plaintiff 
compensation  for  his  statutory  right  to  have  his 
land  fenced  off  from  the  railway,  and  he  released 
them  from  all  obligation  to  fence.  The  de- 
fendants planted  a  hedge,  with  posts  and  rails 
on  either  side,  and  made  a  ditch  between  their 
line  and  the  land  occupied  by  the  plaintiff.  This 
fence  was  not  kept  in  repair,  in  consequence  of 
which  a  cow  belonging  to  the  plaintiff  fell  into 
the  ditch  and  was  killed.  In  an  action  for  the 
value  of  the  cow, — Held  (affirming  the  judg- 
ment of  the  Common  Pleas  Division),  that  the 
defendants  were  liable  to  the  plaintiff,  as  the 
agreement  between  his  landlord  and  the  de- 
fendants did  not  take  away  his  statutory 
right  to  have  a  fence  maintained  pursuant 
to  the  provisions  of  section  68  of  the  Railways 
Clauses  Consolidation  Act,  1845.  Corryv.  The 
Great  Western  Railway  Company  (App.),  50  Law 
J.  Bep.  Q.B.  386 ;  Law  Rep.  7  Q.B.  D.  322. 

Judgment  Creditor. 
See  infra,  18, 19. 

Liability. 

Advice  note :  negligence  in  issuing  two  notes  re- 
ferring to  one  consignment.    See  Estoppel,  1. 

Bridge  :  liability  of  railway  company  to  contri- 
bute to  expenses  of  paving  street  on  bridge 
over  railway.    See  Metropolis,  14. 

Carrier:  liability  of  railway  company  as.  See 
Carrier,  3-7. 

Escape  of  water.    See  Negligence,  4. 

Fences,  to  erect  and  maintain.  See  No.  10 
supra. 

Injuriously  affecting  lands :  liability  to  make 
compensation :  Scotch  law :  the  English  cases 
considered.  See  Scotch  Law— Railway  Com- 
pany, 4. 

Injury  to  workman  by  "  train  upon  a  railway." 
See  Master  and  Servant,  20. 

Negligence :  level  crossing :  evidence  of  negli- 
gence.   See  Negligence,  2. 

Negligence  of  servants,  liability  of  company  for. 
See  Master  and  Servant,  19. 

Nuisance  by  company  in  exercise  of  statutory 
powers.    See  Nuisance,  14. 

Meeting. 

11. — Shareholders:  requisition:  objects:  re- 
moval of  directors]  — In  October,  1883,  a  requi- 
sition was  signed  by  the  requisite  number  of 
shareholders  of  a  railway  company,  and  sent  to 
the  directors,  requiring  them  to  call  an  extra- 
ordinary meeting  of  the  company  for  the  follow- 
ing objects — first,  to  appoint  a  committee  to 
enquire  into  the  working  and  general  manage- 
ment of  the  company  and  the  means  of  reducing 
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the  expenditure ;  to  empower  such  committee 
to  consolidate  all  or  any  of  the  duties  of  secre- 
tary, general  manager,  accountant,  and  cashier, 
and  to  concentrate  the  offices  in  the  island,  and 
to  remove  any  of  the  officers  or  servants  of  the 
company  and  appoint  others,  and  to  authorise 
and  require  the  directors  to  carry  out  the  re- 
commendations of  the  committee ;  secondly,  to 
remove  (if  deemed  necessary  or  expedient)  any 
of  the  present  directors,  and  to  elect  directors  to 
nil  any  vacancies  in  the  board.  On  the  9th  of 
November,  the  directors  issued  a  notice  to  the 
shareholders,  calling  a  meeting  for  the  purpose 
of  considering  and  determining  upon  a  demand 
of  the  requisitionists  for  the  appointment  of  a 
committee  to  enquire  into  the  working  and 
general  management  of  the  company  and  the 
means  of  reducing  the  working  expenses.  The 
meeting  was  held ;  but  the  requisitionists  con- 
sidered that  it*  did  not  carry  out  their  wishes,* 
and  issued  a  notice  for  another  meeting  for  the 
objects  stated  in  their  original  requisition.  On 
a  motion  by  the  company,  Kay,  J.,  granted  an 
injunction  restraining  the  holding  of  this  meet- 
ing, being  of  opinion  that  the  second  object  of 
the  meeting  mentioned  in  clause  1  of  the  requi- 
sition was  ultra  vires>  and  that  the  notice  as  to 
the  removal  of  the  directors  was  too  indefinite : — 
Held,  on  appeal — first,  that  although  the  second 
object  might  be  carried  out  in  an  illegal  manner, 
it  was  capable  of  being  carried  out  in  a  legal 
way,  and  the  directors  ought  not  to  have  pre- 
vented the  meeting  because  the  notice  was  so 
drawn  as  would  justify  resolutions  ultra  vires  ; 
secondly,  that  the  notice  as  to  removal  of  direc- 
tors was  sufficiently  explicit ;  thirdly,  that  under 
section  91  of  the  Companies  Clauses  Act,  1845, 
the  shareholders  had  power  to  remove  directors. 
The  injunction  must  therefore  be  discharged. 
The  Isle  of  Wight  Railway  Company  v.  Tahour- 
dinand  others  (App.),  53  Law  J.  Rep.  Chanc. 
353  ;  Law  Rep.  25  Ch.  D.  320. 
Decision  of  Eay,  J.,  reversed.    Ibid. 

Minerals. 

12.—  Clay]  —  The  word  "mines"  in  the 
77  th  section  of  the  Railways  Clauses  Consolida- 
tion Act,  1845,  includes  minerals,  whether  got 
by  underground  or  by  open  workings;  and, 
therefore,  a  bed  of  clay  which  can  only  be  got 
by  open  working  is  a  "  mine  "  within  the  mean- 
ing of  this  section.  The  Midland  Railway 
Company  v.  The  Haunchwood  Brick  and  Tile 
Company ;  51  Law  J.  Rep.  Chanc.  776 ;  Law 
Rep.  20  Ch.  D.  552. 

13. — Right  to  support:  superfluous  land]  — 
Under  sections  77,  78,  and  79  of  the  Railways 
Clauses  Consolidation  Act,  1845,  a  railway  com- 
pany have  an  option  to  purchase  oompulsorily 
land  either  with  or  without  the  minerals,  and 
the  owner  of  the  minerals,  in  default  of  such 
purchase  or  of  payment  of  compensation,  may 
as  against  the  railway  company  work  the  mines 
to  the  utmost  extent,  provided  that  he  works 
them  in  a  proper  manner  and  "  according  to  the 
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usual  manner  of  working  such  mines  in  the 
district  where  the  same  shall  be  situate."  The 
purchaser  of  such  land  as  superfluous  land  ac- 
quires no  greater  right  of  support  to  the  surface 
than  the  railway  company  possessed.  Pountney 
v.  Clayton  (App.),  62  Law  J.  Rep.  Q.B.  566 ; 
Law  Rep.  11  Q.B.  D.  820. 

14. — Right  to  work :  mineral  estate  intersected 
by  railway] — Section  80  of  the  Railways  Clauses 
Consolidation  Act,  1845,  applies  to  minerals 
lying  more  than  forty  yards  from  a  line  of  rail- 
way, and  enables  the  owner  of  minerals  whose 
access  to  them  is  cut  off,  by  reason  of  a  rail- 
way company  having  purchased  from  him  the 
minerals  lying  under  their  railway  and  within 
forty  yards  from  it,  to  tunnel  under  the  railway 
for  the  purpose  of  working  his  minerals  which 
are  on  the  other  side  of  it.  And  this  power 
extends  not  only  to  minerals  in  the  ordinary 
sense  of  the  word,  but  also  to  such  sub- 
stances as  clay,  which  is  usually  worked  from 
the  surface.  By  section  81  the  mineral  owner  is 
entitled  to  be  compensated  by  the  company  for 
any  additional  expense  caused  by  his  having 
to  work  the  minerals  in  this  way.  The  defen- 
dant was  the  owner  of  the  clay  and  other 
minerals  lying  in  and  under  a  triangular  piece 
of  land,  which  was  completely  surrounded  by 
three  lines  of  railway  belonging  to  the  plaintiffs. 
The  defendant  was  also  the  owner  of  the  minerals 
lying  under  those  three  lines,  and  of  the  sur- 
face of,  and  the  minerals  under,  the  land  on  the 
other  (or  outer)  side  of  one  of  the  three  lines. 
The  plaintiffs  were  the  owners  of  the  surface  of 
the  triangular  piece  of  land,  and  also  of  the 
surface  of  the  land  on  which  the  three  lines 
were  constructed.  In  April,  1885,  the  defendant 
gave  the  plaintiffs  notice  of  his  desire  to  work 
the  minerals  under  the  three  lines  of  railway ; 
and,  the  plaintiffs  being  willing  to  make  com- 
pensation, arbitrators  were  appointed  to  assess 
the  compensation  in  the  usual  way.  In  July, 
1885,  the  defendant  gave  the  plaintiffs  notice 
that  he  intended  to  enter  upon  and  across  the 
line  of  railway  to  work  and  carry  away  the 
minerals  in  and  under  the  triangular  piece  of 
land.  The  plaintiffs  having  moved  for  an  in- 
junction to  restrain  him  from  trespassing  on 
their  line, — Held,  that  an  injunction  must  be 
granted,  as  such  mode  of  working  would  be  a 
trespass.  Held  also,  that  the  defendant  was 
entitled  (under  section  80  of  the  Act)  to  tunnel 
under  the  railway  for  the  purpose  of  working 
and  carrying  away  the  minerals  in  and  under  the 
triangular  piece  of  land ;  and  that  the  plaintiffs 
must  (under  section  81)  compensate  the  defen- 
dant for  any  additional  expense  he  might  incur 
by  having  to  work  the  minerals  in  this  way. 
The  Midland  Railway  Company  v.  Miles,  55 
Law  J.  Rep.  Chanc.  251 ;  Law  Rep.  30  Ch.  D.  634. 


Offences. 

Penalty  for  travelling  with  intent  to  avoid  fare  : 
recovery  of.    See  Justice  op  the  Peace,  14. 


Passenger  Duty. 

[Cheap  Trains  Act,  1883.  Abolition  of  passenger 
duty  for  cheap  trains  and  reduction  on  urban 
traffic,  s.  2.  Provision  for  proper  third-class 
accommodation  and  workmen's  trains,  s.  3. 
Special  mileage  and  exceptional  charges,  s.  4. 
Fractions  of  miles,  s.  5.  Conveyance  of  the 
Queen's  forces  at  reduced  rates,  s.  6.  Amend- 
ment of  5  &  6  Vict.  c.  79,  ss.  4  and  7—8.  7. 
Act  to  come  into  operation  on  1st  of  OctobeT, 
1883.    46  &  47  Vict.  c.  34.] 

15. — Cheap  trains  act :  exemption :  duty]— 
To  constitute  a  train,  complying  in  other  respects 
with  the  statutory  requirements,  a  cheap  train 
within  section  6  of  7  &  8  Vict.  c.  85,  entitling 
the  railway  company  to  exemption  from  pas- 
senger duty  under  section  9,  no  third-class  pas- 
senger must  be  charged  more  than  the  Parlia- 
mentary fare.  The  Attorney -General  v.  The 
Metropolitan  Railway  Company,  50  Law  J.  Bep. 
Q.B.  673. 

16.— Duty  added  to  fare :  extra  charge  for 
sleeping  accommodation]—  By  5  &  6  Vict.  c.  79 
duty  is  payable  on  all  sums  received  or  charged 
for  the  hire,  fare,  or  conveyance  of  passengers 
upon  any  railway.    A  private  Act    fixed    the 
maximum  rates  to  be  charged  by  the  defendants 
for  the  conveyance  of  passengers,  the  tolls  for 
the  use  of  carriages,  and  every  other  expense 
incidental  to  the  conveyance  aforesaid,  except 
Government  duty.    The  defendants  added  the 
duty  to  the  fares,  which  were  fixed  in  some 
cases  at  the  maximum  and  in  some  cases  below 
the  maximum  rate  allowed,  and  charged  pas- 
sengers the  sum  total  as  the  price  of  a  ticket. 
An  information  having  been  laid  by  the  Crown 
claiming  duty  on  the  sum  so  added  to  the  fare, — 
Held  (affirming  the  judgment  of  the  Exchequer 
Division),  that  the  Crown  was  entitled  to  duty 
upon  the  sum  so  added.    The  Crown,  by  the 
same  information,  claimed  duty  on  sums  charged 
by  the  defendants  to  first-class  passengers,  in 
addition  to  the  ordinary  fare,  for  the  use  of  a 
sleeping-carriage  provided  with  beds,  lavatories, 
and  attendance,  in  which  such  passengers  could 
remain  undisturbed  till  such  hour  as  they  might 
choose  to   be  called,   even    though    they  had 
arrived  at  their  journey's  end  at  an  earlier  hour. 
Held  also  (affirming  the  judgment  of  the  Ex- 
chequer Division),  that  the  Crown  was  entitled 
to  duty  upon  the  sum  charged  for  the  extra  ac- 
commodation.     TJic  Attorney -General  v.  The 
London  and  North-Western  Railway  Company 
(App.),  50  Law  J.  Rep.  Q.B.  170 ;  Law  Rep.  6 
Q.B.  D.  216. 

Property. 

17. — Easement  over  railway :  adjoining  land- 
owner]— The  plaintiff  was  owner  of  a  house 
some  of  the  windows  of  which  overlooked  a  piece 
of  land  belonging  to  a  railway  company  and  used 
as  a  goods  yard  of  a  station.  When  the  house 
had  been  built  sixteen  years  the  company  put  up 
a  screen  opposite  the  plaintiff's  windows  to  pre- 
vent his  acquiring  an  easement  of  light  and  air* 
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The  plaintiff  brought  an  action  for  injunction  to 
restrain  the  company  from  interfering  with  his 
light  and  air,  and  moved  for  an  interlocutory 
injunction  till  the  hearing:— Held  (reversing the 
decision  of  Bacon,  V.C.),  that  the  plaintiff  had 
no  equity  to  restrain  the  company  from  taking 
measures  to  prevent  prescriptive  rights  from 
being  acquired  for  windows  looking  upon  their 
land.  The  injunction  was  therefore  refused. 
Norton  v.  The  London  and  North'Westem  Rail- 
way Company  (47  Law  J.  Rep.  Chanc.  859 ;  Law 
Rep.  9  Ch.  D.  623)  and  The  Swindon  Water- 
works  Company  v.  The  Wilts  and  Berks  Canal 
Navigation  Company  (45  Law  J.  Rep.  Chanc. 
638  ;  Law  Rep.  7  HJL.  697)  considered.  Bonner 
v.  The  Great  Western  Railway  Company  (App.), 
Law  Rep.  27Ch.D.  87. 

18. — Execution  creditor:  rolling  stock  or 
plant :  railway  closed  for  traffic]— Rolling  stock 
and  plant  of  a  railway  company,  whose  railway 
had  fallen  into  disrepair,  and  who  had  been  ob- 
liged by  financial  difficulties  to  close  their  railway, 
were  seized  in  execution : — Held,  that  30  &  31 
Vict.  c.  127,  s.  4,  restricting  execution  against 
the  rolling  stock  and  plant  of  a  railway  company, 
was  not  confined  to  a  railway  which  was  open 
for  traffic,  but  applied  although  the  railway  had 
been  closed  for  traffic  and  it  was  doubtful  whe- 
ther it  would  ever  be  reopened.  The  Midland 
Waggon  Company  v.  The  Potteries,  Shrewsbury, 
and  North  Wales  Railway  Company,  50  Law  J. 
Rep.  Q.B.  6 ;  Law  Rep.  6  Q.B.  D.  86. 

19. — Rolling  stock  and  plant:  execution 
creditor :  dock  company  with  railway] — A  com- 
pany was  constituted  by  private  Acts  of  Parlia- 
ment for  the  purpose  of  making  a  dock  with  a 
short  line  of  railway  to  connect  the  dock  with 
other  railways  not  belonging  to  the  dock  com- 
pany : — Held  (affirming  the  judgment  of  the 
Queen's  Bench  Division),  that  the  undertaking 
was  a  railway  within  30  <fe  31  Vict.  c.  127,  s.  3, 
which  defines  a  company  for  the  purposes  of 
that  Act  to  be  a  railway  company — that  is,  a 
company  constituted  by  Act  of  Parliament  for 
the  purpose  of  constructing  a  railway,  either 
alone  or  in  conjunction  with  any  other  purpose ; 
and  that  lifting  engines,  cranes,  and  engines  for 
supplying  power  to  the  cranes  belonging  to  the 
company  were  rolling  stock  or  plant  within 
section  4  of  that  Act,  and  so  not  liable  to  be  taken 
in  execution  by  a  judgment  creditor.  The  Great 
Northern  Railway  Company  v.  Tahourdin  A 
Co.  (App.),  53  Law  J.  Rep.  Q.B.  69;  Law  Rep. 
13  QJB.  D.  320. 

Compulsory  powers  to  take  land.  See  Lands 
Clauses  Act,  8-18. 

Limitations,  Statute  of:  title  under,  may  be 
acquired  as  against  company.  See  Limita- 
tions, Statute  op,  22. 

Right  of  way  connected  with  stable  on  land 
compulsorily  taken :  right  of  company  to  user. 
See  Way,  2. 

Rolling  stock :  sale  and  lease  of.  See  No.  8 
supra. 


Sale  by  company  with  option  of  repurchase  held 
to  be  ultra  vires.    See  Lands  Clauses  Act,  47. 

Railway  and  Canal  Traffic  Aot. 
See  Nos.  21,  25,  28,  31  infra. 

Railways  Clauses  Aot. 

See  Nos.  2,  10,  12-14  supra ;   Nos.  27,  32,  34 

infra. 

Railway  Commissioners. 

20. — Jurisdiction :  agreement  to  refer :  agree- 
ment  scheduled  to  act :  completion  of  works  to 
satisfaction  of  engineers] — Before  the  H.  railway 
company  was  formed,  B.,  purporting  to  act  on 
its  behalf,  entered  into  an  agreement  with  two 
other  companies  for  the  working  of  the  H.  rail- 
way. When  the  H.  company  was  formed  and 
obtained  its  private  Act,  the  following  section 
was  contained  in  it :  "  the  heads  of  agreement, 
bearing  date  April  29,  1865,  between  B.  on 
behalf  of  the  H.  Company,  C.  on  behalf  of  the 
Midland  Railway  Company,  and  Y.  on  behalf 
of  the  Great  Western  Railway  Company — which 
heads  of  agreement  are  set  forth  in  schedule  1  to 
this  Act — are  hereby  confirmed  and  made  binding 
on  the  said  companies  respectively."  By  clause 
18  of  the  agreement  in  the  schedule,  "  All  differ- 
ences between  the  three  companies,  or  any  two 
of  them,  and  all  questions  as  to  the  carrying 
into  effect  of  the  provisions  of  this  arrangement, 
shall  be  determined  by  arbitration  under  the 
Railway  Companies  Arbitration  Act,  1859."  By 
36  <fe  37  Vict.  c.  48,  s.  8,  it  is  provided  that 
"Where  any  difference  between  railway  com- 
panies ....  is,  under  the  provisions  of  any 
general  or  special  Act,  .  .  .  required  or  autho- 
rised to  be  referred  to  arbitration,  such  difference 
shall,  at  the  instance  of  any  company  party  to 
the  difference,  and  with  the  consent  of  the  Rail- 
way Commissioners,  be  referred  to  the  Commis- 
sioners for  their  decision  in  lieu  of  being  referred 
to  arbitration.  The  H.  Company  applied  to  the 
Commissioners  for  an  order  enjoining  the  Great 
Western  and  Midland  Railway  Companies  to  work 
the  H.  line,  and  the  Great  Western  Company  ob- 
jected that  the  H.  Company  had  not  constructed 
certain  platforms : — Held,  by  Smith,  J.  (Grove,  J., 
dubitante),  that  the  provision  of  the  agreement 
requiring  all  differences  to  be  referred  to  arbitra- 
tion was  not,  although  made  binding  by  the  Aot, 
a  provision  of  any  general  or  special  Aot,  within 
36  &  37  Vict.  c.  48,  s.  8,  and  that  the  Railway 
Commissioners  had,  therefore,  no  jurisdiction. 
The  Great  Western  Raibway  Company  v.  The 
Halesowen  Railway  Company,  52  Law  J.  Rep. 
Q.B.  473. 

By  clause  1  of  the  agreement,  "  The  H.  Com- 
pany agree  at  their  own  expense  to  make  and 
complete  the  railways,  stations,  buildings,  and 
works  by  this  Act  authorised,  including  a  ter- 
minal station  at  H.,  with  the  necessary  con- 
veniences thereto,  and  proper  sidings  at  the 
junction  with  the  Midland  Railway,  for  the  con- 
venient interchange  of  traffic  in  passengers  and 
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goods,  to  the  satisfaction  of  the  respective  engi- 
neers of  the  three  above-named  companies ;  or, 
in  case  of  their  difference,  to  the  satisfaction  of 
an  engineer  to  be  appointed  by  the  Board  of 
Trade.1*  By  clause  2,  ••  From  and  after  the 
time  when  the  railways  are  so  completed,  the 
Midland  Company  and  the  Great  Western  Com- 
pany at  all  times,  at  their  own  joint  expense 
and  risk,  shall  work  the  H.  line  "  : — Held,  by  the 
Court,  that  the  question  as  to  the  necessity  for 
the  platforms  was  within  clause  1,  and  that,  as 
the  application  of  the  H.  Company  did  not  and 
could  not  allege  that  the  works  had  been  com- 
pleted to  the  satisfaction  of  the  engineers,  clause 
18  of  the  agreement  did  not  apply;  that,  on 
that  ground,  the  Railway  Commissioners  had  no 
jurisdiction ;  and  that  the  H.  Company  should 
be  prohibited  from  proceeding  further  with  the 
application.    Ibid. 

21. — Jurisdiction :  charges  in  excess  of  parlia- 
mentary limit] — A  complaint  having  been  made 
to  the  Railway  Commissioners  of  fares  demanded 
by  a  railway  company  which  exceeded  by  a 
small  amount  the  sum  fixed  for  such  fares  by 
Act  of  Parliament, — Held  (affirming  the  judg- 
ment of  the  Queen's  Bench  Division),  that  the 
Railway  Commissioners  had  no  jurisdiction  to 
entertain  the  application,  and  that  a  writ  of 
prohibition  ought  to  issue ;  for  that,  although 
the  sums  demanded  for  fares  were  in  excess  of 
the  statutory  limit,  still  there  was  no  allegation 
that  the  sums  were  so  fixed  and  so  demanded 
with  a  view  to  prevent  passengers  from  travel- 
ling or  trains  from  running,  nor  was  there  any 
allegation  or  evidence  that  the  fares  so  fixed  and 
demanded  did  in  fact  have  that  effect.  The 
Great  Western  Railway  Company  v.  The  Rail- 
way Commissioners;  in  re  Brown  (App.),  60 
Law  J.  Rep.  Q.B.  483 ;  Law  Rep.  7  Q.B.  D.  182. 

22. — Jurisdiction :.  costs :  discretion] — The 
discretion  as  to  costs  given  to  the  Railway  Com- 
missioners under  section  28  of  the  Regulation  of 
Railways  Act,  1873  (36  &  37  Vict.  c.  48),  is  not 
greater  than  that  given  to  the  High  Court  under 
Order  LY.  rule  1  of  the  Rules  of  the  Supreme 
Court ;  the  Commissioners  therefore  have  no 
jurisdiction  to  make  a  successful  defendant  pay 
the  costs  of  an  unsuccessful  applicant.  The 
Railway  Commissioners,  in  dismissing  an  appli- 
cation, ordered  the  defendants  to  pay  half  the 
costs  of  the  applicants,  on  the  ground  that  the 
defendants  were  responsible  for  the  litigation 
because  they  had  not  given  public  notice  that 
they  had  ceased  to  be  owners  or  managers  of  a 
certain  canal.  The  defendants  applied  for  an 
order  to  prohibit  or  stay  proceedings  upon  the 
order  of  the  Commissioners : — Held  (reversing 
the  judgment  of  the  Queen's  Bench  Division,  51 
Law  J.  Rep.  Q.B.  51 ;  Law  Rep.  8  Q.B.  D.  25), 
that  the  Commissioners  in  making  the  order  had 
exceeded  the  jurisdiction  as  to  costs  given  to 
them  by  36  &  37  Yict.  c.  48,  s.  28.  In  re 
Foster  v.  The  Great  Western  Railway  Company ; 
ex  parte  The  Great  Western  Railway  Company 
(App.),  51  Law  J.  Rep.  Q.B.  233 ;  Law  Rep.  8 
QJB.  D.  515. 


Ctmmiirioners. 


23. — Jurisdiction :  special  case  :  power  to 
state] — On  the  hearing  of  an  application  under 
the  Regulation  of  Railways  Act,  1873  (36  &  37 
Yict.  c.  48),  s.  15,  the  Railway  Commissioners 
have  power  to  state  a  Special  Case  for  the 
opinion  of  the  High  Court.  Hall  v.  The  London, 
Brighton,  and  South  Coast  Railway  Company, 
Law  Rep.  15  Q.B.  D.  505. 

24.— Jurisdiction :  statutory  traffic  agree- 
ment :  arbitration  clause :  injunction :  prohi- 
bition]— An  injunction  will  not  lie  to  restrain 
the  Railway  Commissioners  from  arbitrating  on 
matters  in  difference  between  two  railway  com* 
panies  on  the  ground  of  want  of  jurisdiction,  but 
the  objection,  if  well  founded,  is  good  ground  for 
setting  aside  the  award  when  made.  The  Great 
Western  Railway  Company  v.  The  Waterford 
and  Limerick  Railway  Company  (App.),  50  Law 
J.  Rep.  Chanc.  513 ;  Law  Rep.  17  Ch.  D.  493. 

The  Railway  Companies  Arbitration  Act, 
1859,  does  not  confer  on  railway  companies  any 
powers  to  refer  to  arbitration  not  theretofore 
possessed  by  them,  but  is  merely  a  statutory 
embodiment  of  a  code  which  prescribes  the 
manner  in  which,  when  railway  companies  agree 
to  arbitrate  subject  to  its  provisions,  the  arbi- 
tration shall  be  conducted.    Ibid. 

The  Regulation  of  Railways  Act,  1873,  s.  8, 
does  not  apply  to  all  differences  of  whatever 
kind  that  may  arise  between  railway  companies, 
but  only  to  certain  particular  differences  which 
in  any  special  or  general  Act  are  required  or 
authorised  to  be  referred  to  arbitration.    Ibid. 

A  special  Act  empowered  two  railway  com- 
panies to  enter  into  statutory  traffic  agreements, 
but  contained  no  clause  authorising  or  requiring 
differences  to  be  referred  to ,  arbitration.    The 
two  companies  entered  into  a  statutory  traffio 
agreement,  which  contained  a  special  arbitration 
clause  directing  that  matters  in.  difference,  if 
any  should  arise,  should  be  referred  to  an  arbi- 
trator to  be  named  and  appointed  in  a  particular 
manner.     A  difference  having  arisen  as  to  the 
mode  in  which  accounts  should  be  taken  under 
the  agreement,  one  company  applied  ex  parte 
to  the  Railway  Commissioners,  under  the  8th 
section  of  the  Regulation  of  Railways  Act,  1874, 
to  determine  the  matter,  who  thereupon  cited 
the  other  company  to  appear  before  them : — 
Held,  on  writ  for  prohibition,  that  the  Railway 
Commissioners  had  no  jurisdiction  to  determine 
the  matter  in  difference.    The  Stokes  Bay  Rail- 
way and  Pier  Company  v.  The  London  and 
South-Western  Railway  Company    (2  Nev.  & 
Mac.   144);    and   The  Port   Patrick    Railway 
Company  v.  The  Caledonian  Railway  Company 
(3  Nev.  <fe  Mac.  189)  overruled.    Ibid. 

25. — Jurisdiction :  works  :  power  to  order 
execution  of  particular  works]  —  The  2nd  sec- 
tion of  the  Railway  and  Canal-  Traffio  Act 
(17  &  18  Vict.  c.  31)  requires  every  railway  and 
canal  company  to  afford,  according  to  their 
respective  powers,  all  reasonable  facilities  for 
the  receiving,  forwarding,  and  delivering  oi 
traffic  upon  and  from  their  railways  and  canals. 
Section  3  empowers  any  company  *or  person, 
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complaining  of  anything  done  or  any  omission 
made  in  violation  or  contravention  of  the  Act 
by  such  companies,  to  apply  for  relief  to  the 
Court  of  Common  Pleas.  The  Regulation  of 
Railways  Act,  1873  (36  A  87  Vict.  c.  48),  trans- 
ferred to  the  Railway  Commissioners  all  the 
jurisdiction  of  the  Court  of  Common  Pleas  in 
the  above-mentioned  matters.  A  complaint  was 
made  to  the  Railway  Commissioners  pursuant 
to  the  provisions  of  these  Acts  by  the  Corpora- 
tion of  H.  as  to  the  condition  of  the  stations  of 
the  S.E.  Railway  Company  at  H.  and  L.,  and 
application  was  made  for  an  order  requiring  the 
railway  company  to  enlarge  the  station  at  H., 
to  provide  better  booking-office,  waiting-room, 
refreshment-room,  and  general  accommodation 
therein ;  to  alter  the  existing  platforms  and  to 
provide  new  ones;  to  improve  the  warehouse 
and  cattle  accommodation ;  and  at  L.  to  enlarge 
the  platform  and  to  provide  a  new  road  of  ap- 
proach. The  Commissioners  delivered  a  judg- 
ment setting  out  the  order  which  they  proposed 
to  make.  This  order,  the  operation  of  which 
was  suspended  for  a  named  time,  required  the 
railway  company  to  extend  the  platform  accom- 
modation at  H.  according  to  a  specified  plan,  to 
cover  over  the  platforms  and  part  of  the  carriage 
yard,  to  add  four  waiting-rooms  of  a  specified 
size,  to  reserve  a  portion  of  the  station  for 
refreshments,  to  increase  the  accommodation 
for  the  delivery  of  tickets,  and  to  increase  and 
improve  the  accommodation  for  cattle.  With 
respect  to  the  station  at  L.  the  order  required 
the  company  to  increase  and  improve  the  plat- 
form and  waiting-room  accommodation,  to  cover 
over  the  bridge,  to  make  fresh  openings  into,  and 
to  widen  the  road  of  approach  to  that  station. 
The  railway  company  declared  generally  in  pro- 
hibition on  the  ground  that  the  Commissioners 
had  no  jurisdiction  to  hear  the  application  or 
any  part  thereof.  The  Commissioners  demurred 
generally  to  the  whole  of  the  declaration: — 
Held  (reversing  the  judgment  of  the  Queen's 
Bench  Division),  that  the  subject-matter  of  the 
complaint  and  application  was  not  beyond  the 
scope  of  tiie  jurisdiction  of  the  Commissioners, 
but  that  the  Commissioners  had  no  power  peremp- 
torily to  order  particular  works  to  be  executed 
according  to  a  specified  plan.  (By  Lord  Sel- 
borne,  L.C.,  and  Lord  Coleridge,  C.J.),  that  the 
orders  with  respect  to  the  platforms  and  goods 
yard  at  H.  and  the  approach  road  at  L.  were 
in  excess  of  jurisdiction ;  that  the  orders  as  to 
refreshment  accommodation  and  the  covering 
over  of  platforms,  carriage  yard,  and  bridge  were 
not  "facilities11  within  the  statute;  but  that 
the  orders  as  to  booking-office,  waiting-room,  and 
cattle  accommodation  were  such  facilities,  and 
that  the  demurrer  ought  to  be  allowed  generally. 
(By  Brett,  L.J.),  that  all  the  orders  except  those 
relating  to  the  cattle  accommodation  and  the 
delivery  of  tickets  at  the  booking-office  were  in 
excess  of  jurisdiction,  that  the  judgment  on 
the  demurrer  should  be  distributive,  and  that 
the  demurrer  should  be  overruled  as  to  all  the 
orders  except  two.    The  South-Eastern  Railway 


Company  v.  The  Railway  Commissioners  and 
The  Mayor  and  Corporation  of  Hastings  (App.), 
50  Law  J.  Rep.  Q.B.  201 ;  Law  Rep.  6  Q.B.  D. 
586. 

Powers :    revision  of  working  agreement.    See 
No.  34  infra. 

Railway  Companies  Act,  1867. 

Receiver  of  "undertaking"  :  power  of  Court  to 
appoint.    See  Parliamentary  Deposit. 

Railway  Companies  Arbitration  Aot. 
See  No.  24  supra. 

Bates  and  Charges. 

26. — Conditions  limiting  liability:  alterna- 
tive rate :  detention  in  delivery]  —The  defen- 
dants charge  two  rates  for  the  conveyance  of 
goods— one  where  they  take  the  ordinary  liabi- 
lity of  the  carrier,  and  the  other  a  reduced  rate 
known  as  the  "  owners'  risk  rate,"  in  which  they 
make  it  a  condition  of  carriage  that  they  shall 
not  be  liable  in  respect  of  loss  or  detention  of  or 
injury  to  the  goods  in  the  receiving,  forwarding, 
or  delivery  thereof,  except  upon  proof  that  such 
loss  or  damage  arose  from  wilful  misconduct  on 
the  part  of  the  company's  servants.  The  plain- 
tiff delivered  to  the  defendants  at  W.  some 
cattle  to  be  carried  to  G.  and  there  delivered  to 
his  agents.  The  cattle  were  consigned  and  the 
carriage  prepaid  at  "owners'  risk  rate."  On 
their  arrival  at  G.  they  were  unloaded  and  placed 
in  cattle-pens  by  the  defendants'  servants,  but  in 
consequence  of  the  clerk  at  W.  having  negli- 
gently omitted  to  enter  the  cattle  on  the  con- 
signment note  as  "carriage  paid,"  the  defen- 
dants refused  to  deliver  the  cattle  to  the 
plaintiff  until  two  days  afterwards,  alleging  that 
the  carriage  had  not  been  paid.  In  an  action 
brought  by  the  plaintiff  to  recover  damages  for 
the  wrongful  detention  of  the  cattle, — Held, 
that  the  defendants  were  liable,  inasmuch  as 
the  condition  as  to  "  detention "  did  not  .in- 
clude the  case  of  an  intentional  refusal  to  de- 
liver by  reason  of  a  supposed  claim  or  lien  which 
turned  out  to  be  unfounded.  Gordon  v.  The 
Great  Western  Railway  Company,  51  Law  J. 
Rep.  Q.B.  68 ;  Law  Rep.  8  Q.B.  D.  44. 

Whether,  upon  the  above  facts,  there  was  evi- 
dence of  wilful  misconduct  on  the  part  of  the 
defendants,  quaere.    Ibid. 

27. — Passenger's  fares:  amalgamated  rait- 
ways:  "rates,  tolls,  and  charges" :  mile  posts] 
— By  their  original  Act  a  railway  company  had 
a  scale  of  authorised  charges  for  passengers 
according  to  distance.  By  a  subsequent  Act  the 
company  were  empowered  to  make  a  short  ex- 
tension line,  and  charge  a  lump  sum  for  pas- 
sengers over  that  extension.  A  still  later  Act 
allowed  the  company  to  amalgamate  with  another 
existing  company,  on  condition  of  their  re- 
ducing their  charges  to  the  same  scale  as  that 
of  the  other  company.  That  scale  was  Id.  a 
mile  for  each  third-class  passenger.    The  plain- 
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tiff  travelled  over  the  company's  line,  including 
the  short  extension,  and  was  charged  a  sum 
which  was  at  the  rate  of  more  than  Id.  per  mile 
calculated  over  the  whole  distance  travelled,  but 
of  not  more  than  Id.  per  mile  over  the  distance  ex- 
clusive of  the  extension,  assuming  that  the  com- 
pany could  also  charge  the  lump  sum  for  the 
latter  piece.  To  this  fare  the  company  added 
five  per  cent,  for  Government  duty.  On  action 
brought  to  recover  the  excess  above  Id.  per  mile 
over  the  whole  distance, — Held  (affirming  the 
Queen's  Bench  Division,  51  Law  J.  Bep.  Q.B. 
156),  on  appeal,  that  the  effect  of  the  later  Act 
was  to  restrict  the  charge  of  the  company  as 
carriers  to  the  same  charges  over  the  whole  line 
as  the  amalgamated  company  eould  make,  and 
therefore  the  plaintiff  was  entitled  to  recover. 
Held,  further,  that  the  company  were  entitled  to 
add  the  Government  duty.  Brown  v.  The 
Great  Western  Railway  Company  (App.),  51  Law 
J.  Bep.  Q.B.  529 ;  Law  Bep.  9  Q.B.  D.  744. 

By  the  original  Act  authorising  the  construc- 
tion of  a  railway  the  company  were  empowered 
to  demand  certain  tolls  for  the  carriage  of  pas- 
sengers and  goods,  and  upon  payment  of  the 
tolls  demandable  all  persons  should  be  entitled 
to  use  the  railway.  The  company  were  required 
to  set  up  mile  posts  along  the  whole  line  at  the 
distance  of  one  quarter  of  a  mile  from  each 
other,  and  it  was  enacted  that  "  no  tolls  should 
be  demanded  or  taken  by  the  company  during 
any  time  at  which  the  mile  posts  should  not  be 
set  up  and  maintained."  The  plaintiff,  having 
travelled  in  one  of  the  company's  trains  along 
their  line  at  a  time  when  two  of  the  mile  posts 
had  been  removed,  sued  to  recover  the  fare  which 
he  had  been  compelled  to  pay  for  his  jour- 
neys, on  the  ground  that  it  was  not,  by  reason  of 
the  above-mentioned  enactment,  demandable : — 
Held,  that  he  could  not  recover,  because  the  pro- 
visions as  to  mile  posts  applied  to  tolls  strictly 
so  called,  and  not  to  passenger  rates.    Ibid. 

28. — Reasonableness :  special  contract:  owner's 
risk] — The  fact  that  there  are  ordinary  rates  in 
practical  operation  on  a  railway  for  the  carriage 
of  goods  with  ordinary  liability  is  very  strong 
evidence  that  an  agreement  between  the  railway 
company  and  a  customer  for  the  carriage  of 
goods  at  another  rate  is  reasonable.  The  Man- 
chester, Sheffield,  and  Lincolnshire  Railway 
Company  v.  Brown  (HJU),  53  Law  J.  Bep.  Q.B. 
124 ;  Law  Bep.  8  App.  Gas.  703. 

A  customer,  having  a  bona  fide  alternative  of 
sending  his  goods  at  ordinary  rates,  by  a  con- 
tract in  writing  agreed  to  free  and  relieve  a 
railway  company  "from  all  liability  for  loss  or 
damage  by  delay  in  transit,  or  from  whatever 
other  cause  arising,"  in  consideration  of  the 
company  carrying  his  goods  at  a  rate  one  fifth 
lower  than  the  ordinary  rate : — Held,  reversing 
the  judgment  of  the  Court  of  Appeal  (52  Law  J. 
Bep.  Q.B.  132 ;  Law  Bep.  10  Q.B.  D.  250),  and 
restoring  the  judgment  of  the  Queen's  Bench 
Division  (51  Law  J.  Bep.  Q.B.  999 ;  Law  Bep. 
9  QJB.  D.  230),  that  the  contract  was  reasonable, 
and  relieved  the  company   from  liability  from 


loss  through  delay  in   transit  caused  by  the 
negligence  of  their  servants.    Ibid. 

29.— Terminal  charges:  services  incidental 
to  business  of  carrier]— By  the  London,  Brighton, 
and  South  Coast  Railway  Act,  1863  (26  &  27 
Vict.  c.  exxviii.),  s.51,  "the  maximum  rates  of 
charges  to  be  made  by  the  company  for  the  con- 
veyance of  animals  and  goods,  including  the 
tolls  for  the  use  of  their  railways  and  waggons 
or  trucks  and  for  locomotive  power,  and  every 
other  expense  incidental  to  such  conveyance 
(except  a  reasonable  sum  for  loading,  covering, 
and  unloading  the  goods  at  any  terminal  station 
of  such  goods,  and  for  delivery  and  collection 
and  any  other  services  incidental  to  the  duty  or 
business  of  a  carrier,  where  such  services  or  any 
of  them  are  or  is  performed  by  the  company), 
shall  not  exceed"  certain  sums  prescribed:— 
Held,  that  station  accommodation,  the  use  of 
sidings,  weighing,  checking,  clerkage,  watching, 
and  labelling,  provided  and  performed  by  the 
company  in  respect  of  goods  traffic  carried  by 
them  as  carriers,  may  be,  and  prima  facie  are, 
"  services  incidental  to  the  duty  or  business  of 
a  carrier  "  within  section  51 ;  whether  they  are 
so  in  any  particular  case  is  a  question  of  fact  for 
the  Railway  Commissioners  to  decide,  and,  if 
found  by  them  to  be  so,  such  services  may  be 
the  subject  of  a  separate  reasonable  charge  in 
addition  to  the  rates  prescribed.  Hall  A  Co. 
v.  The  London,  Brighton,  and  South  Coast 
Railway  Company,  Law  Bep.  15  Q.B.  D.  505. 

SO.— Weighing  goods  at  station] — Weighing 
goods  carried  on  a  railway  at  a  railway  station 
for  the  convenience  of  the  consignees  is  inci- 
dental to  the  statutory  powers  of  the  railway 
company  and  not  ultra  vires,  and  an  action 
may  be  maintained  by  the  company  to  recover 
charges  for  weighing  them.  The  London  and 
North-Western  Railway  Company  and  The  Oreat 
Western  Railway  Company  v.  Price  <&  Son,  52 
Law  J.  Bep.  Q.B.  754  ;  Law  Bep.  11  Q.B.  D.  485. 

31. — Undue  preference :  grouping  of  rates; 
action  for  overcharges] — No  action  can  be  main- 
tained for  a  breach  of  section  2  of  the  Bailway 
and  Canal  Traffic  Act,  1854,  for  the  word  "  pro- 
ceeding" in  section  6  of  that  Act  includes 
action,  and  the  only  remedy  is  that  given  by 
section  3.  The  MancJiester,  Sheffield,  and  Lin- 
colnshire Railway  Company  v.  The  Denaby 
Main  Colliery  Company  (App.),  54  Law  J.  Bep. 
QJB.  103 ;  Law  Bep.  14  QJB.  D.  209. 

By  8  &  9  Vict.  o.  20,  s.  90,  railway  companies 
are  empowered  to  alter  or  vary  the  tolls  fixed  by 
their  Acts,  provided  that  all  such  tolls  be  at  all 
times  charged  equally  to  all  persons  and  after 
the  same  rate  in  respect  of  all  passengers  and  of 
all  goods  or  carriages  of  the  same  description 
and  conveyed  by  a  like  carriage  "passing  only 
over  the  same  portion  of  the  line  of  railway 
under  the  same  circumstances,  and  no  reduction 
or  advance  in  any  such  tolls  shall  be  made 
either  directly  or  indirectly  in  favour  of  or 
against  any  particular  company  or  person": 
— Held,  that  this  section  empowers  a  railway 
company  to  vary  its  tolls  within  the  limits  set 
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by  its  special  Act ;  that  the  words  "  passing  only 
over  the  same  portion  of  the  line  "  mean  pass- 
ing between  the  same  points  of  departure  and 
arrival  and  passing  over  no  other  part  of  the 
line;  that  the  words  "under  the  like  circum- 
stances" mean  under  like  circumstances  as 
regards  the  services  performed  by  the  railway 
company  in  receiving,  carrying,  and  delivering 
the  goods;  and  that  the  prohibition  against 
favour  shewn  to  any  particular  person  is  not 
more  extensive  than  the  equality  clause  which 
precedes  it,  but  is  confined  to  cases  in  which 
goods  of  a  similar  description  are  carried  only 
between  the  same  termini  and  under  the  same 
circumstances.    Ibid. 

A  railway  company  charged  one  uniform  set 
of  rates  for  the  carriage  of  goods  from  forty- 
eight  different  collieries  to  a  number  of  places 
lying  eastward  of  those  collieries,  so  that  D. 
whose  colliery  was  the  easternmost  of  these 
collieries  was  charged  the  same  as  other  persons 
whose  collieries  were  situated  farther  west  and 
whose  goods  were  consequently  carried  a  greater 
distance  : — Held,  that  this  did  not  constitute  a 
breach  of  8  &  9  Vict.  c.  20,  s.  90,  as  the  goods 
carried  were  not  carried  only  over  the  same  part 
but  also  over  other  parts  of  the  line.    Ibid. 

A  railway  company  carried  coals  for  D.  and 
B.  under  the  like  circumstances  as  regards 
trouble  and  cost  to  the  company,  and  charged 
B.  for  some  of  such  coals  less  than  it  charged 
D. : — Held,  that  if  D.  had  shewn  that  he  had 
sustained  pecuniary  loss  he  would  have  been 
entitled  to  damages ;  but  that  D.  had  not  shewn 
any  circumstances  which  would  establish  that 
the  railway  company  was  liable  to  him  in  dam- 
ages for  such  breach  of  section  90.    Ibid. 

[Affirmed,  with  a  variation,  on  appeal  to  House 
of  Lords,  55  Law  J.  Bep.  Q.B.  180.] 

Beasonableness  of  charges :  principle  for  deter- 
mining.   See  Colonial  Law — Canada,  4. 

Special  Act. 

Construction :  transfer  of  railway  in  considera- 
tion of  payments:  commencement  of  pay- 
ments. See  Scotch  Law— Railway  Company,  4. 

Superfluous  Lands. 
See  Lands  Clauses  Act,  44-48. 

Traffic  Management. 

82* — Private  branch  railway:  siding:  ap- 
paratus: interference  with  private  rights] — 
The  plaintiff,  a  landowner,  had  for  many  years 
enjoyed  the  use  of  a  siding-junction  connecting 
his  private  railway  with  the  defendants'  railway. 
The  defendants,  having  laid  down  a  double  in- 
stead of  the  former  single  line,  were  ordered  by 
the  Board  of  Trade  either  to  provide  improved 
interlocking  and  signalling  apparatus,  or  to  re- 
move the  junction.  The  company  called  upon  the 
plaintiff  to  provide  the  apparatus  or  to  pay  .the 
coat  of  it,  and  on  his  refusal  to  do  either,  re- 
moved the  junction  points.  An  injunction  having 


been  granted  by  Bacon,  Y.C.  (54  Law  J.  Bep. 
Chanc.  29),  at  the  instance  of  the  plaintiff, 
under  section  76  of  the  Railways  Clauses  Con- 
solidation Act,  1845,  restraining  the  company 
from  interfering  with  the  communication  be- 
tween his  siding  and  the  company's  railway, — 
Held,  on  appeal,  that  inasmuch  as  by  the  pri- 
vate Acts  relating  to  the  company  the  plaintiff's 
predecessors  in  title  had  acquired  a  perpetual 
statutory  right  to  use  the  siding,  which  right 
could  not  be  interfered  with  by  the  company, 
the  Railways  Clauses  Act  did  not  apply;  and 
held,  therefore,  that  the  company  were  not 
entitled  to  call  upon  the  plaintiff  to  bear  the 
expense  of  providing  the  interlocking  apparatus 
which  was  rendered  necessary  by  their  altera- 
tions. Woodruff  v.  The  Brecon  and  Merthyr 
Tydfil  Junction  Railway  Company  (App.),  54 
Law  J.  Bep.  Chanc.  620 ;  Law  Bep.  28  Ch.  D. 
190. 

33.—"  Through  traffic  " ;  "  through  route 
and  rate11 :  railway  forming  intermediate  link 
between  other  systems] — The  applicants,  a  rail- 
way company,  owning  a  line  which  communicated 
at  either  end  with  two  other  railway  systems, 
applied  as  against  both  such  railway  companies 
to  the  Railway  Commissioners  for  an  order  for 
a  through  route  and  rate  to  be  allowed  for 
goods  via  their  line  from  a  station  on  the  one 
company's  line  to  a  station  on  the  other  com- 
pany's line.  The  applicants  had  no  rolling 
stook,  and  their  line  was  wholly  worked  by 
another  company  under  an  agreement  by  which 
the  receipts  for  through  traffic  were  apportioned 
according  to  mileage.  They  did,  however, 
manage  their  own  line  and  collect  and  forward 
their  own  traffic,  the  whole  of  the  staff  at  the 
stations  on  their  line  being  employed  and  paid 
by  them : — Held,  affirming  the  decision  of  the 
Railway  Commissioners,  and  in  accordance 
with  the  judgment  of  the  Court  of  Session  in 
The  Greenock  and  Wcmyss  Bay  Railway  Com- 
pany v.  The  Caledonian  Railway  Company  (3 
Nev.  &  M.  145),  that  the  applicants  were  entitled 
to  the  order,  as  they  were  a  railway  company, 
within  the  meaning  of  the  section,  entitled  to 
require  through  traffic  to  be  forwarded,  and  the 
traffic  in  question  was  "  through  traffic  to  or 
from  their  railway"  as  therein  defined.  The 
Central  Wales  and  Carmarthen  Junction  Rail- 
way Company  v.  The  Great  Western  and 
London  and  North-Western  Railway  Company, 
52  Law  J.  Bep.  Q.B.  211 ;  Law  Bep.  10  Q3.  D. 
231. 

Undue  Preference. 

See  No.  31  supra. 

Working  Agreement. 

34. — Revision :  jurisdiction  of  railway  com- 
missioners]— In  1858  two  railway  companies 
entered  into  a  working  agreement  under  a  special 
Act,  which  enabled  them  so  to  do,:with  this  pro- 
viso, "  That  no  such  agreement  shall  be  valid 
until  the  same  has  been  approved,  both  as  to  the 
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period  of  its  continuance  and  in  other  respects, 
by  the  Board  of  Trade."  The  17th  clause  of  the 
agreement  empowered  the  Board  of  Trade  once 
in  every  ten  years  "  to  cause  this  agreement  to 
be  revised,  but  in  the  interest  of  the  public  only." 
In  1873  the  powers  and  duties  of  the  Board  of 
Trade  "under  any  special  Act  with  respect  to 
the  approval  of  working  agreements  between 
railway  companies1'  were  transferred  to  the 
Bail  way  Commissioners :— Held,  that  the  power 
given  under  clause  17  of  the  agreement  to  the 
Board  of  Trade  was  a  power  with  respect  to  the 
approval  of  a  working  agreement,  and  was  also 
a  power  under  a  special  Act,  so  that  the  Bail- 
way  Commissioners  had  power  to  revise  the 
agreement  and  to  consider  it  in  the  interest  of 
the  public.  The  Corporation  and  the  Chamber 
of  Commerce  of  Huddersfield  v.  The  Great 
Northern  Railway  Company  and  the  Man- 
chester, Sheffield,  and  Lincolnshire  Railway 
Company,  60  Law  J.  Bep.  Q.B.  587. 

Works. 

Completion  of  works  to  satisfaction  of  engineers. 
See  No.  7  supra. 

Boiling  stock :  sale  and  lease  of.  See  No.  3 
supra. 

BAILWAY  PASSENGEBS'  ASSUBANCE 
COMPANY'S  ACT, 

See  Abbitbation,  12. 

BAPE. 

[Criminal  Law  Amendment  Act,  1885,  48  &  49 
Vict.  c.  69.  Penalty  on  any  person  procuring 
defilement  of  woman  by  threats  or  fraud  or 
administering  drugs,  s.  3.  Defilement  of  girl 
under  thirteen  years  of  age,  s.  4.  Defilement 
of  girl  between  thirteen  and  sixteen  years  of 
age,  s.  5.  Householder  Ac.  permitting  defile- 
ment of  young  girl  on  his  premises,  s.  6. 
Abduction  of  girl  under  sixteen  with  intent 
to  have  carnal  knowledge,  s.  7.  Unlawful 
detention  with  intent  to  have  carnal  know- 
ledge, s.  8.  Power,  on  indictment  for  rape,  to 
convict  of  certain  misdemeanours,  s.  9.] 

Girl  between  the  ages  of  twelve  and  thirteen 
years  :  misdemeanour:  felony]— The  statute  38 
&  89  Vict.  c.  94,  s.  4,  which  enacts  that  "  who- 
soever shall  unlawfully  and  carnally  know  and 
abuse  any  girl  being  above  the  age  of  twelve 
years  and  under  the  age  of  thirteen,  whether 
with  or  without  her  consent,  shall  be  guilty  of 
misdemeanour,"  does  not  prevent  a  conviction 
for  felony  under  the  statute  24  &  25  Vict.  o.  100, 
s.  48,  for  committing  a  rape  upon  a  girl  between 
those  ages.  Reg.  v.  Ratcliffe  (C.C.B.),  52  Law 
J.  Bep.  M.C.  40 ;  Law  Bep.  10  Q.B.  D.  74. 

The  Queen  v.  Dicken  (14  Cox  C.C.  8)  followed. 
Ibid. 

BATEABLE  VALUE. 
See    Poos    Bate,   17,    18. 


BATES. 

Borough.    See  Municipal  Corporation,  5. 

Poor.    See  Poor  Bates. 

Public  Health  Act,  under.    See  Public  Health 
Act,  23-25. 

Water.    See  Public  Health  Act,  25;  Watzjl 
Company,  7-12. 

BATIFICATION. 
See  Company— Promoter,  2. 

BEAL  AND  PEBSONAL  ESTATE. 

Administration  action  :  apportionment  of  costs. 
See  Administration,  8,  4. 

Conversion.    See  Administration,  36-38. 

Conversion :  election :  reconversion.    See  Trust 
— Conversion. 

Timber :  windfalls :  larch  trees  blown  down.  See 
Timber. 

BEAL  PBOPEBTY  LIMITATION  ACT 
(37  &  38  Vict.  c.  57.) 

See  Limitations,  Statutes  or,  8, 14,  23. 

BEAL  SECUBITY. 
See  Will— Specific  Gift,  10. 

REASONABLE  AND  PROBABLE  CAUSE. 
See  Malicious  Prosecution,  3-5. 

BECEIPT  IN  DEED. 
Effect  of.    See  Bill  of  Sale,  11. 

RECEIVER. 
Appointment. 

Equitable  execution. 

Leaseholds. 

Mortgagee. 
Duties. 
Procedure. 


Appointment. 

Equitable  execution. 

1. — Bankruptcy :  prior  appointment  of  re- 
ceiver by  bankruptcy  court] — A  receiver  appointed 
by  the  Court  of  Bankruptcy  has  legal,  although 
not  actual,  possession  from  the  moment  of  his 
appointment,  and  a  subsequent  equitable  ex- 
ecution obtained  by  the  appointment  of  a  re- 
ceiver on  the  application  of  a  judgment  creditor 
is  ineffectual.  Salt  v.  Cooper  (App.),  60  Law  J. 
Bep.  Chanc.  529 ;  Law  Bep.  16  Ch.  D.  544. 

2.— Costs  payable  out  of  fund  in  Court] — 
The  Court  has,  on  an  application  of  a  judgment 
creditor,  jurisdiction  to  appoint  a  receiver,  by 
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way  of  equitable  execution,  of  costs  payable  to 
a  solicitor  out  of  a  fund  in  Court.  Westhead  v. 
Riley,  53  Law  J.  Rep.  Chanc.  1153 ;  Law  Rep. 
25  Ch.  D.  413. 

3. — Form  of  order:  security:  costs]— Where 
a  judgment  creditor,  in  an  action  for  equitable 
execution,  obtained  the  appointment  of  a  re- 
ceiver for  the  purpose  of  creating  a  charge  upon 
the  debtor's  property  subject  to  prior  incum- 
brances, but  not  for  the  purpose  of  entering  into 
possession  or  receiving  the  rents  and  profits,  the 
receiver  was  not  required  to  give  security,  the 
plaintiff  and  the  receiver  undertaking  not  to  act 
without  the  leave  of  the  Court.  Costs  to  be 
costs  in  the  action.  Hewett  v.  Murray,  54  Law 
J.  Rep.  Chanc.  572. 

4. — Order  for  payment  into  Court :  enforce- 
ment of  order]—  The  general  jurisdiction  con- 
ferred upon  the  Court  by  the  Judicature  Act, 
1873,  s.  25,  sub-s.  8,  of  appointing  receivers  in 
all  cases  where  it  is  just  and  convenient,  is  in  no 
way  limited ;  therefore,  Rules  of  Supreme  Court, 
1883,  Order  XLII.  rule  4,  providing  that  "  a 
judgment  for  the  payment  of  money  into  Court 
may  be  enforced  by  writ  of  sequestration,  or,  in 
cases  in  which  attachment  is  authorised  by  law, 
by  attachment "  (even  when  considered  apart 
from  the  special  saving  of  existing  modes  of  pro- 
cess contained  in  Order  XLII.  rule  28),  is  not  to 
be  deemed  exhaustive.  In  re  Coney ;  Coney  v. 
Bennett,  54  Law  J.  Rep.  Chanc.  1130 ;  Law  Rep. 
29  Ch.  D.  993. 

Where  a  defendant,  who  had  not  complied 
with  an  order  for  payment  into  Court  of  a  sum 
of  money  for  which  he  was  answerable  as  trustee, 
was  out  of  the  jurisdiction,  the  Court  made  an 
order  appointing  a  receiver  of  the  equitable  in- 
terest of  the  defendant  in  a  syndicate.    Ibid. 

5. — Reversionary  interest] — The  plaintiff,  who 
had  obtained  judgment  against  the  defendants, 
husband  and  wife,  was,  upon  his  application  ex 
parte,  appointed  reoeiver  of  the  income  of  the 
wife's  reversionary  interest  under  a  will.  Fuggle 
v.  Bland,  Law  Rep.  11  Q.B.  D.  711. 

6. — Time  and  mode  of  appUcatiori]--A  judg- 
ment creditor  who  has  sued  out  an  elegit  Against 
his  judgment  debtor,  whose  only  property  is  an 
equity  of  redemption,  is  entitled  to  obtain  the 
appointment  of  a  receiver  on  motion  after  judg- 
ment, in  the  division  in  which  he  has  obtained 
judgment,  and  it  is  not  necessary  for  him  to 
bring  a  fresh  action  for  that  purpose.  Smith  v. 
Cowell  (App.),  50  Law  J.  Rep.  Q.B.  38;  Law 
Rep.  6  Q3.  D.  76. 

Leaseholds. 

7. — Possession:  disputed  title] — The  Court 
has  power  under  the  Judicature  Act,  1873,  s.  25, 
to  appoint  a  receiver  where  the  title  to  the  pro- 
perty is  disputed.  Berry  v.  Keen  (App.),  51  Law 
J.  Rep.  Chanc.  912. 

Carrow  v.  Ferrior ;  Dunn  v.  Ferrior  (37  Law 
J.  Rep.  Chanc.  569  ;  Law  Rep.  3  Chanc.  719)  and 
Talbot  v.  Hope  Scott  (4  Eay  &  J.  96)  are  no 
longer  law.    Ibid. 

Digest,  1881-1885. 


8. — Recovery  of  land :  landlord  and  tenant] 
— In  an  action  for  recovery  of  land  brought  by 
a  landlord  against  his  tenant  under  a  proviso 
for  re-entry  for  breach  of  covenant  in  his  leaBe, 
a  receiver  of  the  rents  and  profits  of  the  land 
pending  the  trial  of  the  action  may  be  appointed 
on  the  plaintiff's  application.  QwatMn  v.  Bird, 
52  Law  J.  Rep.  Q.B.  263. 

Mortgagee, 

9. — A  legal  mortgagee  of  business  premises, 
as,  for  instance,  an  hotel,  who  cannot  take  pos- 
session of  the  mortgaged  premises  by  reason  of 
the  conduct  of  the  mortgagor,  may,  upon  inter- 
locutory application,  obtain  the  appointment  of 
a  receiver  and  manager,  and  also  an  injunction 
restraining  the  mortgagor  from  interfering  with 
the  management  of  the  business  or  the  posses- 
sion of  the  premises.  Truman  A  Co.  v.  Red- 
grave, 50  Law  J.  Rep.  Chanc.  830 ;  Law  Rep.  18 
Ch.  D.  547. 

Form  of  order  appointing  receiver  and  manager 
with  such  an  injunction.    Ibid. 

Bankruptcy,  appointed  by  Court  of.  See  Bank- 
ruptcy— Receiver. 

Duties. 

10. — Money  not  accounted  for,  and  due  from 
a  receiver  under  the  Court,  is  by  his  recognisance 
made  a  debt  of  record,  though  the  balance  due 
has  not  been  ascertained.  The  receiver  is  a 
trustee  of  such  money  for  the  persons  entitled, 
and  cannot  as  against  them  avail  himself  of 
the  Statute  of  Limitations,  although  his  final 
accounts  have  been  passed  and  the  recognis- 
ances vacated.  Seagram  v.  Tuck,  50  Law  J. 
Rep.  Chanc.  572  ;  Law  Rep.  18  Ch.  D.  296. 

Pendente  lite :  duties  of,  and  right  to  costs  date 
from  appointment.  See  Pbobate — Practice, 
7,17. 

Liability. 

For  loss  through  fraud  of  solicitor.  See  Princi- 
pal and  Agent,  13. 

Procedure. 

11. — Division  of  High  Court:  injunction  to 
restrain  receiver] — A  receiver  was  appointed  in 
an  action  in  the  Queen's  Bench  Division  under 
an  order .  directing  him  to  collect  the  rents  of 
certain  specified  property  (including  property  of 
which  S.  was  in  possession  as  mortgagee),  such 
order  to  be  without  prejudice  to  the.  rights  of 
any  incumbrancer  who  might  be  in  or  enter  into 
possession.  The  receiver  gave  notice  to  the 
tenants  of  the  mortgaged  property  to  pay  the 
rents  to  him,  who  informed  him  that  they  had 
already  been  served  with  a  notice  from  S.  The 
receiver  not  withdrawing  the  notice,  S.  brought 
an  action  in  the  Chancery  Division  asking  for 
an  injunction  to  restrain  the  receiver  from  re- 
ceiving the  rents :— Held  (affirming  Bacon,  V.C.), 
that  although  the  receiver's  conduct  was  im- 
proper and  in  violation  of  the  rights  of  S.,  S. 
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was  not  justified  in  instituting  a  fresh  action 
in  the  Chancery  Division;  and  that,  whatever 
might  have  been  the  coarse  previous  to  the 
Judicature  Act,  such  a  proceeding  Binoe  that 
Act  was  irregular,  the  proper  course  being  to 
apply  in  the  action  and  to  the  Court  in  and  by 
which  the  receiver  was  appointed.  Searle  v. 
Cheat  (App.),  53  Law  J.  Rep.  Chano.  606 ;  Law 
Rep.  25  Ch.  D.  783. 

12. — Final  judgment :  receiver  after] — Held, 
by  Jessel,  M.R.  (as  Judge  of  first  instance),  that 
after  final  judgment  in  an  action  a  receiver  may 
be  appointed  (although  the  writ  contains  no 
claim  for  a  receiver)  without  the  issue  of  any 
fresh  writ,  so  long  as  the  judgment  remains  un- 
satisfied, the  action  being  in  such  a  case  "a 
cause  or  matter  pending  "  within  the  meaning 
of  the  Judicature  Act,  1873,  8.  24,  sub-s.  7. 
Salt  v.  Cooper,  50  Law  J.  Rep.  Chano.  529; 
Law  Rep.  16  Ch.  D.  544. 

18. — Probate:  receiver  before:  applications 
in  chancery  division] — The  Judicature  Act,  1873, 
b.  25,  sub-s.  8,  enables  any  Judge  of  the  High 
Court  to  appoint  a  receiver  of  a  deceased's 
estate  (before  grant  of  probate  or  adminis- 
tration), notwithstanding  the  absence  of  lis 
pendens;  but  applications  for  any  such  order 
being  on  the  way  to  probate  proceedings  are 
properly  made  in  the  Probate  Division,  and  if 
made  elsewhere  will  not  be  encouraged.  In  re 
Parker;  Dearing  v.  Brooks,  54  Law  J.  Rep. 
Chanc.  694. 

Arbitration:  appointment  of  receiver  and  stay 
of  further  proceedings.    Bee  Arbitration,  14. 

Bankruptcy,  in.    See  Bankruptcy—  Receiver. 

Debenture-holder's  action :  priority  of  receiver's 
costs  and  remuneration.   See  Costs — Priority. 

Railway  company,  of  "  undertaking  "  of,  under 
Railway  Companies  Act,  1867.  See  PARLIA- 
MENTARY DEPOSIT. 

Recognisance :  debt  of  record.  See  No.  10 
supra. 

Security :  bond  of  guarantee  society  accepted. 
See  Probate — Practice,  18. 

RECEIVING  ORDER. 
See  Bankruptcy— Receiving  Order. 

RECEIVING  STOLEN  GOODS. 

Quitiy  knowledge :  possession  of  other  stolen 
property]— By  84  A  35  Vict.  o.  112,  s.  19,  it  is 
enacted  that — "Where  proceedings  are  taken 
against  any  person  for  having  received  goods 
knowing  them  to  have  been  stolen,  or  for  having 
in  his  possession  stolen  property,  evidence  may 
be  given  at  any  stage  of  the  proceedings  that 
there  was  found  in  the  possession  of  such 
person  other  property  stolen  within  the  pre- 
ceding period  of  twelve  months,  and  such  evi- 
dence may  be  taken  into  consideration  for  the 
purpose  of  proving  that  such  person  knew  the 
property  to  be  stolen  whioh  forms  the  subject  of 


proceedings  taken  against  him": — Held,  that, 
in  order  to  shew  guilty  knowledge  under  that 
section,  it  must  be  proved  that  such  "  other 
property"  was  found  in  the  possession  of  the 
prisoner  at  the  time  when  he  iB  found  in  the 
possession  of  the  property  which  is  the  subject 
of  the  indictment.  Beg.  v.  Carter  (C.CJL),  53 
Law  J.  Rep.  M.C.  96 ;  Law  Rep.  12  Q.B.  D.  522. 
The  Queen  v.  Drage  (14  Cos  CO.  85) 
approved  of.    Ibid. 

Evidence :  admission  by  wife  in  husband's  pre- 
sence.   See  Evidence,  4. 

RECITAL. 

See  Principal  and  Agent,  11 ;  Settlement,  8 ; 
Vendob  and  Purchaser,  6,  46 ;  Will— Ambi- 
guity, 6. 

RECONVERSION. 
Election.    See  Trust— Conversion. 

RECONVEYANCE. 

See  Mortgage —Reconveyance. 

Building  society :  statutory  receipt.  See  Build- 
ing Society,  16-19. 

Right  of  mortgagee  to  copy  of  draft.  See  Costs 
— Taxation,  8. 

Stamp  on.    See  Vendor  and  Purchaser,  40. 

RECORD. 

Debt  of  record :  sum  due  from  receiver] — A 
sum  of  money  due  from  a  receiver,  whether  the 
amount  has  been  ascertained  or  not, — Held,  so 
long  as  the  recognisance  exists,  to  be  a  debt  of 
record.  Seagram  v.  Tuck,  50  Law  J.  Rep. 
Chano.  572 ;  Law  Rep.  18  Ch.  D.  296. 

Estoppel  by  record.    See  Estoppel,  4. 

RECTIFICATION. 

Disentailing  deed:  jurisdiction  of  Court  See 
Fines  and  Recoveries  Act,  1. 

Register,  of.  See  Company— Shares,  31,  82; 
Trade  Mare,  20-26. 

REDEMPTION. 

Mortgage,  of.  See  Mortgage— Equity  of  Re- 
demption; Foreclosure,  19-24;  Redemption 
Action. 

Rentcharge,  of.    See  Rbntoharge,  8. 


REDISTRIBUTION  OF  SEATS. 

[Redistribution  of  seats  at  Parliamentary  elec- 
tions.   48  &  49  Vict.  c.  23.] 


REDUCTION  OF  CAPITAL. 
See  Company — Reduction  of  Capital. 
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REDUCTION  OF  CONTRACTS. 
Scheme  for.    See  Insurance,  Life,  8. 

RE-ENTRY. 

Power  of  re-entry  on  breach  at  any  time  of 
restrictive  covenant  in  conveyance  in  fee,  held 
void  for  remoteness.  Dunn  v.  Flood,  68  Law  J, 
Rep.  Chanc.  537 ;  Law  Rep.  25  Ch.  D.  629. 

REFEREE. 
See  Practice— Reference. 

REFERENCE. 

Arbitrator  or  referee,  to.  See  Arbitration; 
Practice — Reference. 

Costs  to  abide  event.  See  Costs— Apportion- 
ment, 5-8. 

Lease,  in,  to  prior  lease :  exception  by  reference 
to  prior  exception:  incorporation  of  cove- 
nants.   See  Power,  25. 

REFORMATORY     AND      INDUSTRIAL 
SCHOOLS  (MANX  CHILDREN). 

(See  47  <fe  48  Yict.  c.  40). 

REGISTRATION. 

Register  county:  vendor**  lien] — A  written 
contract  not  being  necessary  to  confer  a  lien  for 
unpaid  purchase-money  on  a  vendor,  such  lien 
cannot  be  negatived  on  the  ground  of  non- 
registration of  a  memorial  under  5  Anne,  c.  18. 
Kettletoell  v.  Watson  (App.),  53  Law  J.  Rep. 
Chanc.  717 ;  Law  Rep.  26  Ch.  D.  501. 

Decision  of  Fry,  J.  (51  Law  J.  Rep.  Chanc. 
281 ;  Law  Rep.  21  Ch.  D.  685)  affirmed.    Ibid. 

Annuity.    See  Annuity,  11. 

Bill  of  sale.    See  Bill  or  Bale,  36-51. 

Company,  of.    See  Company — Registration. 

Copyright.    See  Copyright,  16, 17. 

Deed:  priority  by  registration.  See  Mortgage 
— Priority,  11 :  Title-deeds. 

Judgment.    See  Administration,  42. 

Judgment :  priority :  re-registration  within  five 
years.    See  Judgment. 

Lis  pendens:  vacating  registration.  See  Lis 
Pendens. 

Rectification.  See  Company — Shares,  81,  82; 
Trade  Mask,  20-26. 

Resolution  for  composition.  See  Bankruptcy— 
Composition,  16, 17. 

Ship.    See  Ship— Transfer,  1. 

Trade  mark.    See  Trade  Mask,  5-29. 

Voters,  of,  at  elections.  See  Municipal  Cob* 
position;  Parliament. 


REGISTRY  ACTS. 
Middlesex.    See  Registration. 
Yorkshire.    See  Vendor  and  Purchaser,  23. 

REGULATIONS    FOR   PREVENTING   COL- 
LISIONS  AT   SEA. 

See  Ship— Collision,  18-88. 

REHEARING. 

See  Bankruptcy— Appeal,  12;   Practice — 

Appeal,  42. 

RELEASE. 

Annuity  charged  on  land.    See  Rentoharge,  8. 

Execution :  effect  of  qualifying  vote  appended  to 
signature.    See  Composition  Deed,  8. 

Inspectorship  deed:  void  or  voidable  deed: 
estoppel:  proviso  avoiding  deed  if  creditors 
do  not  execute.    See  Inspectorship  Deed. 

Rentcharge:  effect  of  release  of  part  of  land. 
See  Rentohaboe,  3. 

Surety.    See  Principal  and  Surety,  4-7. 

RELIGIOUS  EDUCATION. 
See  Inpant,  9. 

RELIGIOUS  WORSHIP. 
Registration  of  building.    See  Charity,  9. 

REMAINDERMAN. 

Easement:  prescription:  acquisition  of,  by  or 
against  remainderman.  See  Prescription,  4 ; 
Way,  5. 

REMOTENESS. 

1. — Alternative  gift  over]— A  testator  devised 
real  estate  to  trustees  upon  trust  for  A.  for  life ; 
and,  after  his  death,  upon  trust  for  hiB  children 
who  should  attain  twenty-one,  and  the  issue  of 
any  child  who  should  die  under  twenty-one 
leaving  issue  who  should  attain  that  age ;  "  but 
in  case  there  should  be  no  child  nor  the  issue 
of  any  child  of  A.  who  should  live  to  attain 
twenty-one,"  then  to  the  children  of  B.  who 
should  attain  twenty-one,  in  equal  shares.  A. 
died  without  ever  having  had  a  child: — Held, 
that  the  gift  over  was  divisible  into  two 
alternatives:  1.  On  the  death  of  A.  without  a 
child ;  2.  In  the  event  of  no  child,  or  issue  of 
any  child,  of  A.  attaining  twenty-one ;  and  that, 
though  the  second  alternative  was  void  for 
remoteness,  the  gift  over  on  the  death  of  A. 
without  a  child  (the  event  which  had  happened) 
was  good.  Watson  v.  Young,  54  Law  J.  Rep. 
Chanc.  502 ;  Law  Rep.  28  Ch.  D.  436. 

2. — Class:  description  of] — A  testator  be- 
queathed a  sum  of  3,0002.  in  trust  for  his  Bon 
for  life,  with  remainder  to  the  children  of  the 
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son  who  should  attain  twenty-one  years,  and  the 
issue  of  such  as  should  die  under  that  age  leaving 
issue  which  issue  should  afterwards  attain  the 
age  of  twenty-one  years  or  die  under  that  age 
leaving  issue,  as  tenants  in  common,  if  more  than 
one ;  but  such  issue  to  take  only  the  shares  which 
their  parents  would  have  taken  if  living : — Held, 
that  the  words  confining  the  gift  to  issue  to  such 
as  should  afterwards  attain  the  age  of  twenty- 
one  years  could  not  be  read  as  a  superadded  con- 
dition divesting  the  gift  upon  a  contingency,  but 
were  to  be  treated  as  part  of  the  description  of 
the  issue  who  were  to  take.  Held  also,  that  the 
gift  to  the  children  could  not  be  severed  from 
that  to  the  issue  of  children.  Held,  consequently, 
that  the  whole  gift  to  children  and  issue  was 
void  for  remoteness.  Pearks  v.  Moseley  (H.L.), 
50  Law  J.  Rep.  Chano.  57;  Law  Rep.  5  App. 
Cas.  711. 

3. — A  testator  devised  real  estate  to  the  use  of 
trustees,  their  heirs  and  assigns,  upon  trust  to 
permit  his  wife  to  receive  the  rents  during  her 
life,  and,  after  her  decease,  if  the  youngest  of 
the  grandsons  of  his  two  maternal  uncles  A.  P. 
and  T.  P.  who  should  be  living  at  the  death  of 
his  wife  should  be  under  twenty -one,  upon  trust 
for  his  maintenance,  Ac. ;  and  after  his  attain- 
ing twenty-one,  and  until  he  attained  twenty-five, 
to  make  an  allowance  to  him  of  2002.,  and  until 
he  attained  twenty-five,  or  so  long  as  the  trusts 
could  legally  operate  and  take  effect,  upon  trust 
to  accumulate  the  residue  of  the  rents,  and,  if  he 
should  attain  twenty-five,  to  hold  the  accumula- 
tions in  trust  for  him,  and,  subject  to  the  trusts 
aforesaid,  to  stand  seised  of  the  real  estate  "  in 
trust  for  the  youngest  of  the  said  grandsons  who 
should  be  living  at  the  decease  of  his  wife,  and 
who  should  then  have  attained  or  should  live  to 
attain  twenty-five,  for  life,"  and  after  his  decease 
upon  trust  for  his  first  and  other  sons  in  tail 
male,  with  divers  remainders  over.  The  widow 
died  in  1879.  At  her  death  A.  P.,  the  youngest 
grandson  of  the  testator's  uncles,  had  attained 
twenty-one,  but  was  under  twenty-five : — Held 
(affirming  the  decision  of  Matins,  V.C.),  that  the 
words  "who  shall  have  attained  the  age  of 
twenty-five  or  live  to  attain  that  age  "  formed 
part  of  the  description  of  the  devisee,  and  that 
therefore,  according  to  the  settled  rule  of  law, 
the  period  of  vesting  being  beyond  a  life  in  being 
and  twenty-one  years  afterwards,  the  limitations 
beyond  the  trust  for  the  devisee's  maintenance 
until  twenty-one  were  void  for  remoteness. 
Patching  v.  Barnett  (App.),  51  Law  J.  Rep. 
Chanc.  74. 

4. — Option  to  repurchase]— A.  railway  com- 
pany sold  a  piece  of  land  which  they  did  not  at 
the  time,  but  probably  would  eventually,  require 
for  their  works.  The  purchaser  covenanted  with 
the  company  that  he,  his  heiro  and  assigns, 
owner  and  owners  for  the  time  being  of  the  land, 
would  at  any  time  thereafter,  whenever  the  land 
might  be  required  for  the  works  of  the  company, 
upon  certain  notice  given,  and  upon  receiving 
the  purchase-money,  reconvey  to  the  company. 
The  land  was  afterwards  sold  to  the  defendant, 


with  notice  of  the  covenant :  —Held  (reversing  the 
decision  of  Kay,  J.,  51  Law  J.  Rep.  Chanc.  193) ,  that 
the  right  of  repurchase  reserved  by  the  company 
created  an  interest  in  land,  which,  not  being 
limited  to  arise  within  the  limits  allowed  by  the 
rules  against  perpetuity,  was  bad,  and  therefore 
could  not  be  enforced.  Held  also,  that  having 
regard  to  the  127th  section  of  the  Railways 
Clauses  Act,  1845,  the  conditional  sale  by  the 
company  was  ultra  vires.  The  London  and 
South-Western  Railway  Company  v.  Gomm 
(App.),  51  Law  J.  Rep.  Chanc.  530 ;  Law  Rep. 
20  Ch.  D.  562. 

The  doctrine  of  Tulk  v.  Moxhay  (11  Beav.  571 ; 
2  Ph.  774 ;  1  Hall  <fc  Tw.  105  ;  18  Law  J.  Bep. 
Chanc.  83)  will  not  be  extended  to  affirmative 
covenants ;  Haywood  v.  The  Brunswick  Benefit 
Building  Society  (51  Law  J.  Rep.  Q.B.  73)  ap- 
proved upon  this  point.    Ibid. 

Per  Jessel,  M.B.— GUbertson  v.  Richards  (4 
Hurl.  &  N.  277 ;  5  ibid.  453 ;  28  Law  J.  Bep. 
Exch.  158 ;  29  ibid.  213)  and  The  Birmingham 
Canal  Company  v.  Cartwright  (48  Law  J.  Bep. 
Chanc.  552 ;  Law  Bep.  11  Ch.  D.  421)  must  be 
considered  as  overruled.    Ibid. 

6. — Power :  class  too  remote]  — A  power  given 
by  will  to  appoint  among  such  of  the  testatrix's 
grandchildren  as  should  be  living  on  the  happen- 
ing of  an  event  which  might  not  happen  within 
any  definite  period,  held  void  under  the  rules 
against  perpetuities.  Blight  v.  Hartnoll  (No.  2), 
51  Law  J.  Rep.  Chanc.  162 ;  Law  Bep.  19  Ch. 
D.  294. 

A  power  of  appointment  among  such  members 
of  a  class  as  shall  survive  a  contingency  cannot 
be  exercised  until  the  contingency  takes  place. 
Ibid. 

6. — Power:  married  woman:  general  testa' 
mentary  power]— The  exeroise  by  a  married 
woman  of  a  general  testamentary  power  of  ap- 
pointment is  equivalent  to  ownership,  so  that  as 
regards  the  operation  of  the  rule  against  per- 
petuities the  interests  arising  under  the  execu- 
tion of  the  power  by  the  will  of  a  married 
woman  during  coverture  are  not  to  be  considered 
as  created  by  the  deed  or  will  conferring  the 
power.  Rous  v.  Jackson,  54  Law  J.  Bep.  Chanc. 
732 ;  Law  Bep.  29  Ch.  D.  521. 

In  re  PowelVs  Trusts  (39  Law  J.  Bep.  Chanc. 
188)  discussed  and  not  followed.    Ibid. 

7. — Power  of  re-entry]— The  grantee  of  land 
in  fee  covenanted  not  to  carry  on  certain  trades. 
A  power  of  re-entry  on  breach  of  the  covenant 
at  any  time  was  reserved  to  the  grantor : — Held, 
that  the  power  was  void  as  a  perpetuity.  Dunn 
v.  Flood,  53  Law  J.  Bep.  Chanc.  537 ;  Law  Bep. 
25  Ch.  D.  629. 

8. — Restraint  on  alienation]— A  testator  gave 
his  property  to  trustees  to  pay  the  income  to 
two  persons  for  life,  and  after  the  death  of  the 
survivor  to  divide  the  capital  between  the  children 
of  A.  B.  and  C.  D.,  two  females,  the  shares  ot 
sons  to  be  paid  on  their  attaining  twenty-one, 
and  the  shares  of  daughters  to  be  invested  and  the 
interest  paid  to  such  daughters  for  life  for  their 
separate  use  without  power  of  anticipation,  and 
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on  their  deaths  the  capital  to  go  as  the  daughters 
should  by  will  appoint.  A.  B.  was  dead  at  the 
date  of  the  will,  and  C.  D.  was  sixty  years  of  age, 
and  therefore  past  child-bearing : — Held,  that  if 
the  children  of  A.  B.  and  C.  D.  had  not  neces- 
sarily been  lives  in  esse  at  the  date  of  the  will, 
the  restraint  on  anticipation  in  respect  of  the 
daughters'  shares  would  have  been  bad,  as  in- 
fringing the  rule  against  perpetuities;  but  as 
A.  B.  was  dead  and  C.  D.  past  child-bearing,  all 
the  children  were  lives  in  esse,  and  the  restraint 
on  alienation  was  valid.  Cooper  v.  Laroche, 
Law  Bep.  17  Gh.  D.  368. 

Appointment:  special  power:  appointment  in 
trust  for  testator's  daughters  who  should 
survive  him  and  attain  twenty-four.  See 
Powbb,  29. 

Contingent  remainder :  equitable  limitations. 
See  Contingent  Remainder,  2. 

Descendants  who  shall  bear  a  particular  name : 
trust  for,  for  life.    See  Will— Class,  12. 

Substitutional  gift :  gift  over  of  share  void  for 
remoteness:  original  gift  not  affected.  See 
Will — Substitution,  1. 

REMOTENESS  OF  DAMAGE. 
See  Damages,  6. 

REMOVAL  OF  PAUPER. 
See  Poor  Law,  7,  8. 

REMOVAL  OF  WRECK  ACT,   1877. 

[40  <fc  41  Vict.  c.  16.] 

See  Ship — Collision,  11. 

REMUNERATION. 

Agent.    See  Principal  and  Agent,  7. 

Director.  See  Company— Director,  6 ;  Winding- 
up,  54. 

Solicitor.    See  Costs. 

RENEWABLE  LEASE. 
See  Landlord  and  Tenant— Lease. 

RENEWABLE  LEASEHOLDS. 

Tenant  for  life  and  remainder:  apportionment 
of  proceeds  of  sale  as  between.  See  Tenant 
for  Life,  13. 

RENT. 

Apportionment  of.  See  Company— Winding-up, 
64 ;  Landlord  and  Tenant —Rent,  2. 

Arrears  of,  held  separate  personal  estate  of 
married  woman.  See  Probate— Married  Wo- 
man, 4. 

Distress  for.  See  Bankruptot — Distress ;  Com- 
pany—Winding-up,  61-66;  Landlord  and 
Tenant— Distress. 


Mortgagee  in  possession.    See  Mortgage — Pos- 
session, 1-6. 


BENTCHABGE. 

[Provisions  as  to  the  recovery  and  redemption 
of  rentcharge.  Conveyancing  and  Law  of 
Property  Act,  1881  (44  &  45  Vict.  c.  41),  ss.  44 
and  45.] 

1. — Charge  under  special  act  on  lands  of  ec- 
clesiastical corporation :  right  of  holder  to  have 
arrears  raised  by  sale] — Under  the  provisions  of 
a  special  Act,  a  rentcharge  was  charged  upon 
the  glebe  lands  of  a  rectory,  for  a  period  of 
thirty-one  years,  for  the  repayment  of  sums  ad- 
vanced for  improvements  of  the  glebe.  By  the 
Act,  the  rentcharge  was  made  a  charge  on  the 
inheritance  of  the  lands,  and  certain  special 
remedies  for  its  recovery  were  given,  including 
powers  of  distress  and  entry.  The  rentcharge 
had  become  in  arrear,  but  the  glebe  lands  being 
untenanted  the  powers  of  distress  and  entry 
were  ineffectual,  and  accordingly  the  holder  of 
the  rentcharge  brought  this  action  to  have  the 
arrears  raised  by  sale: — Held,  that,  notwith- 
standing that  the  Act  gave  special  remedies  for 
recovery  of  the  rentcharge,  and  that  the  pro- 
perty charged  belonged  to  an  ecclesiastical  cor- 
poration, the  holder  of  the  rentcharge  was 
entitled  to  the  ordinary  remedy,  namely,  to  have 
the  arrears  of  the  rentcharge  raised  by  a  sale 
of  the  lands.  The  Scottish  Widows'  Fund  v. 
Craig,  51  Law  J.  Bep.  Chanc.  363;  Law  Bep. 
20  Ch.  D.  208. 

Held  also,  that  the  Ecclesiastical  Commis- 
sioners were  neither  necessary  nor  proper  parties 
to  such  an  action.    Ibid. 

2. — Liability  of  owner  of  part  of  lands  : 
abolition  of  real  actions] — The  defendant  was 
the  owner  and  occupier  of  a  portion  of  certain 
lands  in  the  parish  of  P.,  which  by  a  private 
Act  were  charged  with  the  payment  to  the  vicar 
of  an  annual  sum  of  270Z.  in  lieu  of  all  tithes. 
The  Act  provided  that  if  the  annual  rents  were 
in  arrear,  the  vicar  was  to  have  such  and  the 
same  powers  and  remedies  for  recovering  the 
same  as  by  the  laws  and  statutes  of  the  realm 
are  provided  for  the  recovery  of  rent  in  arrear ; 
and  also  that,  if  no  sufficient  distress  was  found 
on  the  premises,  the  vicar  might  enter  and  take 
possession  of  the  same  until  the  arrears  were 
satisfied.  Four  years'  arrears  of  the  annual 
rent  accrued  in  respect  of  the  whole  of  the 
lands  charged,  during  the  whole  of  which  period 
the  defendant  was  the  owner  and  occupier  of  a 
portion  only  of  such  lands : — Held,  that  the 
vicar  might  maintain  an  action  of  debt  against 
the  defendant  for  the  whole  amount  in  arrear, 
the  remedy  by  real  action,  which  was  a  higher 
remedy  than  the  action  of  debt,  having  been 
abolished  by  3  &  4  Will.  4.  c.  27,  s.  36.  Held 
further,  that  the  defendant  had  his  remedy  in 
an  action  against  the  co-owners  for  contribu- 
tion. Christie  v.  Barker,  53  Law  J.  Bep.  Q.B. 
587. 
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to  make  the  hundred  liable  for  compensation 
under  7  A  8  Geo.  4.  c.  31,  s.  2.  The  fact  that 
goods  were  stolen  does  not  affect  the  question ; 
but  there  must  be  either  demolition  or  injury, 
with  an  intention  to  demolish,  as  distinguished 
from  malicious  injury.  Drake  v.  Foottit ;  Drake 
v.  Hankin,  50  Law  J.  Bep.  M.C.  141 ;  Law  Bep. 
7  Q.B.  D.  201. 

2. — Unlawful  assembly] — A  lawful  assembly 
is  not  rendered  unlawful  by  reason  of  the  know- 
ledge of  those  taking  part  in  it  that  opposition 
will  be  raised  to  it,  which  opposition  will  in  all 
probability  give  rise  to  a  breach  of  the  peace  by 
those  creating  it.  Beatty  v.  QiUbanks*  51  Law 
J.  Bep.  M.C.  117 ;  Law  Bep.  9  QJ3.  D.  306. 

BIPABIAN  OWNER. 

See  River,  1 ;  Scotch  Law — River ;  Water, 

4-8. 

BISK. 
See  Insurance,  Marine,  11-18. 


BOLTS  ACT. 
Costs :  discretion  of  Court.    See  Patent,  1. 

ROMAN  CATHOLIC  CHURCH. 

Marriage  according  to  rites  of:  validity.  See 
Marbiaoe,  1. 

ROYAL   RESIDENCE. 
See  Church  and  Clerqy,  14. 

ROYAL  WARRANT. 

Grant  of  booty  to  Secretary  of  State  "  in  trust" 
to  distribute  among  persons  entitled :  Secre- 
tary of  State  not  accountable.  See  Booty  or 
War. 

BULB  OF  COUBT. 

"  Agreement  or  submission  in  writing  " :  Com- 
mon Law  Procedure  Act,  1854,  s.  17.  See 
Arbitration,  15. 

Award :  enforcement  of.    See  Arbitration,  2. 


RIVER. 

1. — Conservancy  board:  towing-path:  right 
of  property  or  easement]— Where  River  Con- 
servancy Commissioners  have  statutory  powers 
to  set  out  towing-paths,  &c,  paying  compensa- 
tion to  the  owners  of  the  soil  for  the  damage 
caused  thereby,  and  have  also  powers  to  pur- 
chase lands  required  for  their  undertaking,  the 
burden  of  proof  lies  upon  them  to  shew  that 
they  have  purchased  the  soil  of  a  towing-path 
used  by  them.  It  will  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  that  they 
have  acquired  an  easement  merely,  under  the 
first-mentioned  power,  the  owner  remaining  at 
liberty  to  use  the  path  in  any  way  which  does 
not  interfere  with  its  use  for  the  purposes  of  the 
navigation.  The  Lea  Conservancy  Board  v. 
Button  (HJj.),  51  Law  J.  Bep.  Chanc.  17 ;  Law 
Bep.  6  App.  Cas.  685. 

2.  —TidaV\ — A  river  is  a  tidal  river  in  such 
parts  only  as  are  within  the  regular  ebb  and 
flow  of  the  highest  tides.  Reece  v.  Miller,  51 
Law  J.  Bep.  M.C.  64 ;  Law  Bep.  8  Q.B.  D.  626. 

Fishery.    See  Fishery. 

"  Tributary  "  :   salmon  fishery.     See   Fishery 
Acts,  2. 


BIVEBS    POLLUTION    PREVENTION  ACT, 

1876. 

See  Nuisance,  10. 


ROAD. 
See  Highway. 

ROLLING  STOCK. 
See  Railway  Company,  3, 18, 19. 


RULES  AND  ORDERS  OF  COUBT. 

[Power  to  make  rules  for  regulating  procedure 
on  appeals  from  inferior  Courts  to  the  High 
Court,  47  <fc  48  Vict.  c.  61,  ss.  23,  24.] 

General  Bules,  Hilary  Term,  185S. 
r.  169.    See  Arbitration,  3. 

Consolidated  Orders. 

ConB.  Order  XXXV.  r.  1.    See  Trustee  Act,  7. 
Order  XL.  r.  24.  See  Compart— Winding-up,  27. 

Bules  of  Court,  1875. 

Order  HI.  r.  6.    See  Practice— Writ  of  Sum- 
mons, 6,  9. 

r.  8.    See  Practice— Account,  6. 
Order  VL  r.  3.    8ee  Practice— Appeal,  14. 
Order  IX.  r.  6.    See  Practice— Service,  1. 

r.  6.    See  Practice — Judgment,  17. 

r.  6a.    See  Practice — Service,  1. 
Order  XI.  r.  1.    See  Practice — Service,  11,  15. 

r.  3.    See  Practice— Service,  11. 
Order  XII.  r.  2.    See  Practice— Appearance,  8. 
Order  XIV.  r.  1.    See  Practice— Judgment,  12 ; 

Writ  of  Summons,  5,  6,  9. 
Order  XVI.  r.  8.    See  Practice— Next  Friend,  4. 

r.10.    See  Practice— Judgment,  18;  Parties, 

17. 
r.  13.  See  Patent,  5 ;  Practice— Parties,  4, 18. 
r.  14.    See  Patent,  6 ;  Practice— Parties,  18. 
r.  18.    See  Practice— Parties,  22,  23,  26, 27, 

28. 
r.  21.    See  Practice— Parties,  27,  36. 
Order  XV1T.  r.  2.    8ee  Practice— Joinder,  1. 
Order  XIX.  r.  3.    See  Company— Winding-up, 
70 ;  Practice — Pleading,  28. 
r.  4.    See  Practice— Petition,  1 ;  Pleading,  8. 
r.  16.    See  Practice — Pleading,  10. 
Order  XXI.  r.  4.    See  Practice— Writ  of  Sum- 
mons, 8. 


RULES  OF  COURT. 
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Order  XXII.  r.  6.  See  Practice — Appearance,  1. 
Order  XXIV.  r.  1.    See  Practice— Pleading,  25. 
Order  XXVII.  r.  1.    See  Practice— -Pleading,  8. 
Order  XXVIII.  r.  2.  See  Practice— Pleading,  19* 
Order  XXIX.  r.  10.    See  Practice — Pleading,  4. 
Order  XXXI.  r.  1.    See  Company — Winding-op, 
19  ;  Practice — Guardian  ad  litem,  1. 
r.  4.    See  Company — Winding-up,  19. 
r.  11.    See   Practice— Production  of  Docu- 
ments, 9. 
r.  12.    See  Practice — Next  Friend,  3 ;  Pro- 
duction of  Documents,  7. 
Order  XXXVI.  r.  8.    See  Practice— Trial,  4,  5. 
r.  22a.    See  Practice — Trial,  1. 
r.  34.    See  Practice — Reference,  6. 
Order  XXXVII.  r.  4.    See  Practice— Evidence, 

22. 
Order  XXXVIII.    See  Practice— Evidence,  1. 
Order  XXXIX.  r.  la.    See  Practice — Reference, 

13. 
Order  XL.  r.  11.    See    Practice — Motion  for 

Judgment,  1-3  ;  Pleading,  6. 
Order  XLII.  r.  3.    See  Practice — Writ  of  Pos- 
session, 
r.  8.    See  Practice — Judgment,  17 ;  Parties, 
17. 
Order  XLV.    See  Practice— Evidence,  27. 
Order  XL VI.  rr.  4,  7.    See  Practice — Restrain- 
ing Order. 
Order  L.  r.  2.    See  Practice — Parties,  9, 15. 

r.  4.    See  Practice — Parties,  7. 
Order   LV.    See    Practice — Appeal,     11,    17; 
Judgment,  7 ;  Parties,  23. 
r.  3.    See  Practice— Appeal,  45. 
Order  LVII.  r.  6.    See  Practice — Appeal,  41 ; 

Writ  of  Summons,  3. 
Order  LVIIa.    See  Practice — Trial,  1. 
Order  LVIII.  r.  6.  See  Practice — Appeal,  84, 42. 

r.  9.    See  Practice — Appeal,  44. 
Order  LVIII.  r.  15.    See  Practice — Appeal,  3, 

45-49. 
Order  LIX.  rule  1.    See  Practice — Motion. 
Order  LXV.  r.  1.    See  Administration,  14. 

Rules   of   Supreme   Court  (Costs)   Additional 
Rules,  August,  1875. 

Order  VI.  r.  1.    See  Costs— Taxation,  38,  34. 
r.  2.    See  Costs — Taxation,  36. 
r.  3.    See  Costs— Taxation,  35,  36. 
r.  5.     See  Costs — Taxation,  34. 

Rules  of  Court,  1888. 

Order  II.  r.  3.    See  Admiralty — Writ, 
r.  4.    See  Admiralty — Writ, 
r.  8.    See  Church  and  Clergy,  9. 
Order  III.  r.  6.     See  Husband  and  Wife,  9 ; 
Practice — Judgment,  8. 
r.  8.    See  Administration,  8. 
Order  IX.  r.  8.    See  Practice— Service,  5. 
Order  XL  r.  1.    See  Practice — Service,  7,  10, 

12, 13, 14,  16. 
Order  XII.  rr.  11,12.    See  Practice — Appear- 
ance, 4. 
Order  XIII.  r.  1.    See  Practice— Guardian  ad 
litem,  2. 
r.  12.    See  Admiralty — Appearance. 
Digest,  1881-1885. 


Order  XIV.  r.  1.     See  Husband  and  Wipe,  9; 

Practice — Judgment,  8. 
Order  XV.  r.  1.     See   Administration,  8,   27; 

Practice — Accounts,  3  ;  Judgment,  2. 
Order  XVI.  r.  1.    See  Costs— Plaintiff, 
r.  7.    See  Mortgage — Priority,  2. 
r.  8.    See  Costs — Security  for,  8;   Husband 

and  Wipe,  8 ;  Mortgage — Foreclosure,  23. 
r.  11.    See  Practice — Amendment,  4 ;  Parties, 

Af   O,   O. 

r.  12a.    See  Administration,  12. 
r.  18.    See  Admiralty— Parties, 
r.  21.    See  Admiralty — Parties, 
r.  48.   See  Practice— Parties,  32,  33. 
r.  52.    See  Practice-  Parties,  32,  33,  34. 
r.  55.    See  Practice — Parties,  30,  31. 
Order  XVII.  r.  4.    See  Practice— Parties,  1, 10. 
Order  XVIII.  r.  1.    See  Practice— Parties,  20. 

r.  2.    See  Practice — Joinder,  3. 
Order  XIX.  r.  3.    See  Contract,  7. 
r.  4.    See  Libel,  6 ;  Way,  4. 
rr.  6,  7.    See  Probate — Practice,  14. 
Order  XXI.  r.  15.    See  Practice— Production  of 

Documents,  24. 
Order  XXII.  r.  7.     See  Practice— Discontinu- 
ance, 2. 
Order  XXIII.  r.  4.    See  Practice — Pleading,  5. 
Order  XXV.  r.  1.    See  Practice— Pleading,  20. 
r.  2.    See  Chose  in  Action,  5 ;    Practice — 

Trial,  18. 
r.  4.    See  Corporation,  2 ;  Practice — Parties, 
20 ;  Staying  Proceedings,  14. 
Order  XXVI.  r.  1.    See  Practice— Discontinu- 

ance  2 
Order  XXVH.  rr.  11, 12.    See  Practice— Plead- 
ing, 6. 
Order  XXVIII.  r.  2.     See  Practice  —  Amend- 
ment, 2. 
r.  4.    See  Practice — Amendment,  2. 
Order  XXXI.  r.  1.    See  Patent,  19 ;  Practice— 
Pleading,  22. 
r.  10.    See  Costs— Jurisdiction,  2 ;  Practice 

— Interrogatories,  12. 
r.  11.    See  Practice — Interrogatories,  12. 
r.  12.    See  Arbitration,  9;    Practice— Pro- 
duction of  Documents,  5. 
r.  15.     See  Practice— Production  of  Docu- 
ments, 4. 
r.  17.     See  Practice — Production  of  Docu- 
ments, 4. 
r.  21.    See  Arrest,  17, 18 ;  Practice— Amend- 
ment, 5. 
r.  24.    See  Practice— Interrogatories,  12. 
rr.  25,  26.    See  Practice— Interrogatories,  1. 
Order  XXXII.  r.  2.    See  Costs— Taxation,  1. 
Order  XXXHI.  r.  2.    See  Practice— Accounts,  4. 

r.  6.    See  Administration,  29. 
Order  XXXV.  r.  4.    See  Costs— Taxation,  15. 

r.  82.    See  Arrest,  12. 
Order  XXXVI.  r.  1.    See  Practice— Trial,  14. 
r.  6.     See  Administration,  32;    Practice — 

Trial,  6,  8,  9, 16. 
r.  7.    See  Practice — Trial,  13. 
r.  12.    See  Practice— Trial,  12, 13. 
r.  16.    See  Practice— Trial,  12. 
r.  26.    See  Probate— Practice,  19. 

3  T 
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Order  XXXVII.  rr.  4,  5.     See  Practice— Evi- 
dence, 13, 16, 17. 
r.  7.     See  Practice  —  Production  of  Docu- 
ments, 29. 
r.  12.    See  Practice — Evidence,  25. 
r.  15.    Bee  Practice— Evidence,  25. 
r.  20.    See  Practice — Evidence,  26. 
r.  21.    See  Costs— Taxation,  40. 
r.  22.    See  Practice— Evidence,  8. 
r.  28.    See  Practice — Evidence,  8. 
r.  35.    See  Lunatic,  17. 
Order  XXXVIII.  r.  3.    See  Practice— Evidence, 
24. 
r.  4.    See  Costs— Taxation,  41. 
r.  6.    See  Practice — Evidence,  4. 
r.  13.    See  Practice — Evidence,  5. 
r.  28.    See  Costs— Taxation,  40. 
Order  XXXIX.  r.  1.    See  Count*  Court,  23. 
rr.  1-4.    See  County  Court,  2. 
rr.  3,  4.    See  Count*  Court,  23 ;  Practice— 

New  Trial,  2. 
r.  6.    See  Practice— New  Trial,  3. 
Order  XL.  r.  5.    See  Interpleader,  7. 
r.  10.    See  Interpleader,  8. 
r.  11.    See  Administration,  29 ;  Practice — 
Pleading,  29. 
Order  XLI.  r.  5.    See  Arrest,  14 ;  Practice— 

Judgment,  10. 
Order  XLII.    See  Bankruptcy— Receiver,  2. 
r.  4.    See  Receiver,  4. 
r.  6.    See  Attachment,  8. 
r.  8.    See  Attachment,  8 ;  Practice— Parties, 

17. 
r.  23.    See  Bankruptcy — Act  of  Bankruptcy, 

10. 
r.  28.    See  Receiver,  4. 
Order  XLIV.  r.  2.    See  Arrest,  3,  5, 15, 16. 
Order  XLV.  r.  1.    See  Attachment,  4 ;  Husband 
and  Wife,  40. 
r.  2.    See  Attachment,  1,  4,  5. 
r.  3.    See  Attachment,  6. 
rr.  6,  7.    See  Attachment,  12. 
Order  XLVI.  r.   1.     See  Practice— Charging 

Order,  2. 
Order  L.  r.  3.    See  Practice — Inspection  of  Pro- 
perty, 
r.  17.    See  Company — Winding-up,  31. 
Order  LII.  rr.  1,  2.    See  Arrest,  3. 
r.  2.    See  County  Court,  2. 
r.  4.    See  Arrest,  18. 
Order  LIT.  r.  12  (i.).    See  Interpleader,  5. 
Order  LV.    See  Costs — Compulsory  Purchase  of 
Land ;  Railway  Company,  22. 
r.l.    See  Costs— County  Court  Acts,  5 ;  Juris- 
diction,  2;  Lands  Clauses  Act,  20 ;  Trustee 
Act,  8. 
r.  2.     See  Costs — Security  for,  18;    Lands 

Clauses  Act,  27,  81,  38,  39,  40,  41. 
r.  4.    See  Administration,  25. 
r.  10.    See  Administration,  25,  26,  27,  31. 
r.  15.    See  Practice — Chambers. 
Order  LVH.  r.  1.    See  Interpleader,  11. 
r.  2.    See  Interpleader,  4. 
r.  8.    See  Interpleader,  2,  5. 
r.  11.    See  Interpleader,  2,  5,  7. 
r.  12.    See  Sheriff,  4. 


r.  13.    See  Interpleader,  1,  7, 
r.  15.    See  Interpleader,  5,  9. 
Order  LVH1.  r.  2.    See  Practice— Appeal,  26. 
r.  4.    See  Practice — Appeal,  23 ;  Pleading,  4. 
r.  5.    See  Practice — Appeal,  26. 
r.  6.    See   Admiralty — Appeal,    1 ;    Costs — 

Appeal,  5. 
r.  14.    See  Practice— Appeal,  28. 
r.  15.    See  Bankruptcy — Appeal,  12 ;  Costs — 
Security  for  Costs,  3 ;  Practice— Appeal,  23. 
r.  16.    See  House  of  Lords,  3;  Practice — 

Staying  Proceedings,  6. 
r.  17.    See  Practice — Staying  Proceedings,  6. 
Order  LXIV.  r.  7.    See  Arbitration,  5. 
Order  LXV.    See  Admiralty — Costs,  5. 
r.  1.    See  Administration,  14,  26;  Costs — 
Discretion;  Statutory;   County  Court,  7; 
Practice— Appeal,  13. 
r.  4.    See  County  Court,  7. 
r.  9.    See  Admiralty — Costs,  13. 
r.  12.    See  Costs— Taxation,  7. 
r.  14.    See  Solicitor,  43. 
r.  27,  sub-r.  17.    See  Costs- Taxation,  18. 
sub-r.  21.    See  Costs — Priority, 
sub-r.  87.    See  Solicitor,  43. 
sub-r.  43.    See  Costs— Taxation,  15. 
Order  LXVIII.  r.  1.    See  Practice— Mandamus. 
Order  LXX.  r.  1.    See  Arbitration,  5;  Lands 
Clauses  Act,  27 ;  Practice— Petition,  2. 
r.  2.    See  Practice— Service,  7 ;  Writ  of  Sum- 
mons, 2. 
Order  LXXH.  r.  2.    See  Practice— Mandamus. 
Appendix  C.  form  6.     See  Admiralty— Plead- 
ing, 1. 
Appendix  H.  forms  1  and  3.    See  Costs— Interest 
on  Costs. 

Supreme  Court  Fund  Rules,  1884, 
rr.  8, 11, 12,  98,  111.    See  Costs- Taxation,  15. 

RULES  OF  BUILDING  SOCIETY. 
See  Building  Society. 

RUSSIA. 

Russian  imperial  family:  testamentary  disa- 
bility :  property  in  England :  grant  to  attorney. 
See  Administrator,  13. 

SAILING  RULES. 
See  Ship— Collision,  18-41. 

.  SALARY. 

Bankrupt :  vesting  in  trustee.  See  Bankruptcy 
—Assets,  18-16. 

SALE. 

Court,  by  order  of.  See  Practice— Sale  by 
Court. 

Debts,  for  payment  of :  power  to  sell  not  implied 
in  administrator.    See  Administrator,  26. 

Foreclosure  action,  in.  See  Mortgage — Fore- 
closure. 


SALE,  SALE  OF  GOODS. 
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Glebe  land :  arrears  of  rentoharge :  Land  Drain- 
age Company.    See  Bentcharge,  1. 

Goods.    See  Sale  or  Goods. 

Goodwill.    See  Goodwill,  2-4. 

Land.    See  Vendor  and  Purchaser. 

Mortgagee,  by.    See  Mortgage — Power  of  Sale. 

Mortgagee,  by,  haying  notice  of  second  mortgage. 
See  Mortgage — Priority,  9. 

Partition,  in  lieu  of.    See  Partition,  5-14. 

Boiling  stock.    See  Railway  Company,  3. 

Settled  Estates  Act,  under.  See  Settled  Estates 
Act,  7,  8. 

Settled  Land  Act,  under.    See  Settled  Land 
Act. 

Ship's  cargo,  of.    See  Ship — Master,  1. 

Tenant  for  life,  by.    See  Settled  Land  Act, 
21-23. 

Tithe  rentoharge:  arrears:  sale  of  land  to  en* 
force  payment.    See  Tithe  Rentoharge. 

SALE   OF  GOODS. 
Contract 

Delivery  and  Acceptance. 

Instalments. 

Stoppage  in  Transitu. 

Auotion. 

See  Auctioneer. 

Contract. 

1. — Manufacturer:  implied  term  that  goods 
are  of  manufacturer's  own  make :  evidence : 
custom] — In  a  contract  to  supply  goods  by  a 
firm  who  manufacture  but  do  not  otherwise 
deal  in  the  goods,  there  is,  where  no  usage  or 
custom  to  the  contrary  is  shewn,  an  implied 
term  that  the  goods  shall  be  of  the  firm's  own 
make.  The  plaintiffs,  a  firm  who  were  manu- 
facturers of  but  did  not  otherwise  deal  in  iron 
goods,  by  a  contract  in  writing  agreed  to  supply 
to  the  defendants  a  quantity  of  ship-plates  of 
a  specified  quality  and  description  by  monthly 
deliveries  at  the  defendants'  shipyard.  The 
contract  was  headed  with  the  name  of  the 
plaintiffs'  works,  and  had  their  trade  mark  on- 
its  margin,  and  it  contained  a  clause  providing 
that  in  case  of  any  strike  of  workmen  causing 
a  stoppage  of  the  works,  the  supply  of  the  plates 
might  be  suspended  during  the  continuance  of 
the  strike.  Before  the  deliveries  were  completed 
the  plaintiffs  closed  their  works,  and  proposed 
to  complete  the  contract  by  delivering  plates  of 
the  specified  quality  and  description,  but  manu- 
factured by  other  firms.  The  defendants  having 
refused  to  accept  delivery  of  these  plates,  the 
plaintiffs  sued  them  for  breach  of  contract,  and 
at  the  trial  the  defendants  tendered  evidence 
of  a  custom  in  the  iron  trade  that  the  buyer 


of  iron  plates  from  a  firm  of  manufacturers  of 
them  is,  in  the  absence  of  any  stipulation 
to  the  contrary,  entitled  to  require  plates  to  be 
supplied  of  the  sellers'  own  make  : — Held,  that 
the  evidence  of  custom  did  not  contradict  the 
written  oontract,  and  was  therefore  admissible. 
Held,  also  (by  Brett,  L.J.,  and  Cotton,  L.J. ; 
Bramwell,  L.J.,  dissenting),  that  the  defendants 
were  entitled  to  refuse  to  accept  delivery  of  the 
plates  which  were  not  of  the  plaintiffs'  own 
manufacture.  Judgment  of  Manisty,  J.,  re- 
versed. Johnson  v.  Baylton,  Dixon  d  Co, 
(App.),'50  Law  J.  Bep.  Q.B.  753;  Law  Bep. 
7  Q.B.  D.  438. 

2. — Market  overt:  stolen  beasts:  cost  of 
keeping  beasts  till  restitution] — Defendant  bona 
fide  purchased  some  beasts  sold  in  market  overt, 
whioh  had,  in  fact,  been  stolen.  On  conviction 
of  the  thief,  the  original  owner  claimed  the 
return  of  the  beasts,  the  property  having  re- 
vested in  him  by  virtue  of  24  &  25  Vict.  c.  96, 
s.  100;  whereupon  the  defendant  counter- 
claimed  for  the  cost  of  their  keep  between  the 
date  of  his  purohase  and  the  conviction: — 
Held,  that  the  counter-claim  could  not  be  main- 
tained. Walker  v.  Matthews,  51  Law  J.  Bep. 
Q.B.  243 ;  Law  Bep.  8  Q.B.  D.  109. 

Bill  of  lading,  effect  of  indorsement  of.  See 
Ship — Bill  of  Lading,  5. 

Bill  of  sale,  effect  of.    See  Bill  of  Sale,  18. 

Condition :  performance  of  condition  prevented 
by  buyer.    See  Scotch  Law— Sale  of  Goods,  2. 

Construction :  lex  loci :  performance :  vis  major. 
See  Conflict  of  Laws,  2. 

Delivery  of  indorsed  bill  of  lading  by  way  of 
pledge,  effect  of.    See  Ship — Bill  of  Lading,  7. 

Goodwill  of  business :  right  of  vendor  to  solicit 
customers.    See  Goodwill,  2-4. 

Negative  stipulation  against  selling  to  others : 
injunction.    See  Injunction,  3. 

Payment  in  exchange  for  bills  of  lading:  bill 
of  lading  drawn  in  sets  of  three:  tender  of 
two  only.    See  Ship — Bill  of  Lading,  8. 

Property  when  passing :  agreement  to  make 
railway.    See  Bailway  Company,  7. 

Sale  by  sheriff  under  ft.  fa.  See  Bill  of 
Sals,  48. 

Unfinished  article:  bankruptcy.  See  Scotch 
Law — Sale  of  Goods,  1. 

Delivery  and  Acceptance. 

3. — The  plaintiff  sold  to  the  defendant  by 
sample  certain  wheat,  which  was  put  into  a 
barge  and  sent  to  the  defendant's  mill,  where 
it  arrived  in  the  evening,  and  on  the  following 
morning  was,  by  order  of  the  defendant's  fore- 
man, taken  into  the  mill  and  there  examined 
with  the  sample.  The  defendant  then  rejected 
it  as  not  being  equal  to  sample.  The  wheat 
was  put  back  into  the  barge  and  remained  there 
for  some  weeks,  when  it  was  sold  by  order  of 
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the  Court.  It  was  not  the  custom  at  the  defen- 
dant's mill  to  examine  wheat  whilst  it  was  in 
the  barges.  In  an  action  by  the  plaintiff  to 
recover  damages  from  the  defendant  for  not 
accepting  the  wheat,  the  jury  found  that  it  was 
equal  to  sample  and  that  the  plaintiff  had  acted 
reasonably :— Held,  that  there  was  evidence  for 
the  jury  of  acceptance  of  the  wheat  sufficient 
to  satisfy  section  17  of  the  Statute  of  Frauds. 
Page  v.  Morgan  (App.),  54  Law  J.  Bep.  QJJ. 
434  ;  Law  Bep.  15  Q.B.  D.  228. 

Kibble  v.  Gough  (38  Law  Times,  N.S.  206) 
approved  and  followed.    Ibid. 

Instalments. 

4. — Monthly  delivery:  non-payment  for  one 
delivery :  repudiation  of  contract :  set-off] — By 
a  contract  made  between  the  plaintiffs,  a  limited 
company,  and  the  defendants,  the  defendants 
agreed  to  purchase  a  quantity  of  steel,  which 
the  company  were  to  deliver  by  monthly  instal- 
ments commencing  in  January,  1881.  The 
company  delivered  ;part  of  the  first  instalment 
in  January,  1881,  but  before  the  time  for  pay- 
ment a  petition  was  presented  for  winding  up 
the  company.  On  the  9th  of  February,  after 
the  time  for  payment  had  expired,  the  defen- 
dants being  advised  that  they  could  not,  pend- 
ing the  hearing  of  the  petition,  pay  the  com- 
pany, wrote  to  suggest  that  an  order  of  the 
Court  might  be  obtained  authorising  the  con- 
tract to  be  carried  out  and  payments  made  for 
deliveries  under  it.  On  the  10th  of  February 
the  company  replied  that  they  should  consider 
the  refusal  to  pay  as  a  breach  of  contract  re- 
leasing them  from  any  further  obligations.  The 
defendants  replied  on  the  12th/ repeating  their 
suggestion  and  urging  that  the  delay  in  payment 
was  no  justification  for  treating  the  contract  as 
at  an  end.  On  the  15th  an  order  was  made  to 
wind  up  the  company.  On  the  17th,  the  defen- 
dants' solicitor  wrote  to  the  liquidator  claiming 
damages  for  the  failure  to  deliver  the  January 
instalment,  but  offering  to  pay  for  deliveries 
without  deduction,  on  the  liquidator's  consent- 
ing, with  the  authority  of  the  Court,  to  keep  the 
payments  to  a  separate  account,  and  that  they 
should  be  made  without  prejudice  to  the  defen- 
dants' olaim  to  deduct  the  damages.  He  added 
that  he  thought  it  probable  the  defendants 
would  consent  to  accept  delivery  then  and  waive 
the  damages.  The  liquidator  made  no  further 
deliveries  and  brought  an  action  for  the  price 
of  the  steel  delivered: — Held,  first,  that  the 
payment  for  one  instalment  was  not  a  condition 
precedent  to  the  delivery  of  the  rest ;  secondly, 
that  the  conduct  of  the  defendants  had  not 
been  such  as  to  release  the  company  from  the 
contract,  as  they  had  not  shewn  any  intention 
to  renounce  or  refuse  absolutely  to  perform  it 
on  their  side,  and  the  delay  in  payment  was  not 
a  breach  going  to  the  root  of  the  contract. 
Held  also,  that  section  10  of  the  Judicature 
Act,  1875,  made  the  rule  in  bankruptcy  as  to 
mutual  credits  and  set-off  applicable  to  winding 


up,  and  that  the  defendants  were  entitled  to  set 
off  against  the  payments  due  from  them  for 
deliveries  damages  for  the  company's  breach  of 
contract.  The  Mersey  Steel  and  Iron  Company 
(Lim.)  v.  Nay  lor,  Benzon  &  Co.  (H.L.)r53  Law  J. 
Bep.  Q.B.  497 ;  Law  Bep.  9  App.  Cas.  434. 

5. — Successive  deliveries :  refusal  to  accept 
one  delivery] — The  defendant  in  October,  1879, 
sold  to  the  plaintiff  2,000  tons  of  iron,  at  42*. 
per  ton  free  on  board — "Delivery,  November, 
1879,  or  equally  over  November,  December,  and 
January  next,  at  6<J.  per  ton  extra."  The  plain- 
tiff refused  to  accept  any  iron  in  November; 
the  defendant  then  declared  the  contract  to  be 
cancelled.  The  plaintiff  claimed  delivery  of 
one  third  of  the  2,000  tons  in  December  and 
one  third  in  January.  The  defendant  refused  to 
deliver.  In  an  action  for  non-delivery, — Held 
(by  Bramwell,  L.J.,  and  Baggallay,  L.J. ;  Brett, 
L.J.,  dissenting),  that  the  plaintiff's  breach  of 
contract  in  refusing  to  accept  delivery  in 
November  entitled  the  defendant  to  cancel  the 
contract,  and  therefore  the  defendant  was  not 
liable.  Judgment  of  Field,  J.,  and  Manisty,  J., 
reversed.  Uoare  v.  Rennie  (5  Hurl.  &  N.  19 ; 
29  Law  J.  Bep.  Exch.  73)  approved.  Honck  v. 
MuUer  (App.),  50  Law  J.  Bep.  Q.B.  529;  Law 
Bep.  7  Q.B.  D.  92. 

Bescission. 

See  supra,  5. 

Stoppage  in  Transitu. 

6. — Duration  of  transit :  constructive  posses- 
sion)— The  vendee  of  certain  goods  directed  the 
vendors  to  forward  them  by  rail  from  B.  to  G.  to 
the  order  of  the  defendants,  who  were  shippers 
of  goods,  and  who  had  received  instructions 
from  the  vendee  to  receive  the  goods  and  then 
to  forward  them  to  Rouen.  The  ultimate  des- 
tination of  the  goods  was  not  communicated  to 
the  vendors.  On  the  arrival  of  the  goods  at  G. 
the  railway  company  gave  notice  to  the  de- 
fendants that  after  the  expiration  of  a  certain 
time  they  would  hold  the  goods  no  longer  as 
carriers,  but  only  as  warehousemen.  After  the 
expiration  of  the  notice,  and  while  the  goods 
were  still  in  the  hands  of  the  railway  company, 
the  vendee  filed  a  petition  for  liquidation.  The 
defendants,  by  order  of  the  vendors,  stopped  the 
goods  in  transitu  and  returned  them  to  B.  In 
an  action  by  the  trustee  in  liquidation  of  the 
vendee  to  recover  the  value  of  the  goods, — Held, 
that,  as  between  the  vendors  and  the  vendee, 
the  right  to  stop  the  goods  was  at  an  end  when 
the  goods  had  arrived  at  G.  and  when  the 
notice  given  by  the  railway  company  had  ex- 
pired ;  for  the  goods  were  then  in  the  construc- 
tive possession  of  the  vendee,  the  defendants 
being  the  appointed  agents  of  the  vendee  to 
receive  and  forward  the  goods  upon  the  fresh 
journey  to  Rouen.  Kendall  Trustee^  &c,  v. 
Mar  shall  j  Stevens  <£  Co.  (App.),  52  Law  J.  Bep. 
Q.B.  313 ;  Law  Bep.  11  Q.B.  D.  356. 

7- — Duration  of  transit:   destination:  com- 
mission  agent] — Where    a   commission   agent 
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ordered  goods,  bought  by  him  of  a  firm  at 
Northampton  in  pursuance  of  instructions  from 
his  principals  in  Jamaica,  to  be  sent  to  shipping 
agents  at  Southampton  for  shipment  by  a 
steamer  named,  with  marks  on  the  cases  shew- 
ing that  they  were  going  to  Jamaica  as  in  previ- 
ous transactions,  it  was  held  that  the  destination 
of  the  goods  was  Southampton,  so  that  the 
vendors,  on  the  commission  agent  becoming  in- 
solvent, had  no  right  of  stoppage  in  transitu 
upon  the  goods  arriving  in  Jamaica.  Ex  parte 
Miles ;  in  re  Isaacs  (App.),  54  Law  J.  Bep.  QJ3. 
566 ;  Law  Bep.  15  Q.B.  D.  39. 

8. — Indorsement  of  bill  of  lading ;  sub-sale] 
— The  purchaser  and  consignor  of  a  cargo  of 
salt  indorsed  the  bill  of  lading  by  way  of  mort- 
gage to  a  bank.  The  cargo  was  sold  "  to  arrive  " 
by  the  consignees  to  sub-purchasers.  The  pur- 
chaser having  become  bankrupt,  the  unpaid 
vendor  gave  notice  to  stop  in  transitu  before 
delivery  to  the  sub-purchasers  or  payment  of 
the  freight: — Held,  that  the  right  to  stop  in 
transitu  was  not  destroyed  by  the  sub-sales,  and 
that  the  vendor  was  entitled  to  the  balance  of 
the  purchase-money  received  upon  the  sub-sales 
after  satisfying  the  bank's  claim.  Kemp  v.  Falk 
(H.L.),  52  Law  J.  Bep.  Chanc.  167 ;  Law  Bep. 
7  App.  Cas.  573. 

Per  Lord  Blackburn. — Where  notice  to  stop 
in  transitu  is  given  to  ship-owners,  they  are 
bound  to  forward  it  with  reasonable  diligence  to 
the  master  of  their  ship.  A  notice  so  forwarded 
and  received  by  the  master  is  a  valid  and  suffi- 
cient notice  to  him.    Ibid. 

9. — Notice] — Whether  an  unpaid  vendor  can 
effectually  stop  in  transitu  by  giving  notice,  not 
to  the  ship-owner  or  captain,  but  to  the  con- 
signee, quffire.  Phelps,  Stokes  &  Co,  v.  Comber 
(App.),  54  Law  J.  Bep.  Chanc.  1017 ;  Law  Bep. 
29  Ch.  D.  813. 

SALFOBD  HUNDBED  COUBT. 

Jurisdiction:  prohibition] — A  defendant  in 
an  action  in  the  Salford  Hundred  Court  who 
has  not  objected  to  the  jurisdiction  of  that 
Court  in  his  defence,  as  provided  by  section  7  of 
the  Salford  Hundred  Court  of  Becord  Act,  1868, 
cannot  after  judgment  haB  been  recovered 
against  him  in  that  Court  obtain  a  writ  of 
prohibition  on  the  ground  of  want  of  jurisdic- 
tion. Chadwich  v.  Ball  (App.),  54  Law  J.  Bep. 
Q.B.  396 ;  Law  Bep.  14  Ch.  D.  855. 

Oram  v.  Breary  (46  Law  J.  Bep.  Ezoh.  481 ; 
Law  Bep.  2  Ex.  D.  346)  overruled.    Ibid. 

SALMON  FISHEBY  ACTS. 
See  Fishery  Acts,  2,  3. 

SALVAGE. 

See  Admiralty — Salvage ;  Ship — Salvage. 

Insurance :  life  policy :  payment  of  premiums. 
See  Insurance,  Life,  4. 

Insurance :  marine :  valued  policy.    See  Insur- 
ance, Marine,  19. 


SATISFACTION. 

Advances  by  testator  to  be  taken  in  satisfaction 
of  reversionary  shares  of  residue :  tenant  for 
life  entitled  to  interest  on  amount  of  advances. 
See  Tenant  fob  Life,  4. 

Agreement  to  accept  less  sum  in  satisfaction  of 
greater.    See  Accord,  1. 

Covenant,  of,  by  subsequent  bequest.  See  An- 
nuity, 12. 

Payment  into  Court.  See  Practice — Payment 
into  Court,  2,  3. 

SAVINGS  BANK  ACTS. 

[Extension  of  power  of  nomination  by  depositors 
in  savings  banks.    46  &  47  Vict.  c.  47,  s.  5.] 

SCANDAL. 
See  Costs — Jurisdiction,  4. 

SCHEME. 

Charity,  for  administration  of.  See  Charity, 
3-6;  Endowed  Schools  Act. 

SCHEME  OF  ARRANGEMENT. 
See  Bankruptcy — Composition,  11 ;  Scheme 

SCHOOL. 
Endowed.    See  Endowed  Schools  Act. 
Industrial.    See  Industrial  School. 

SCHOOL  BOARD. 
See  Elementary  Education  Acts. 

SCOTCH  CHABITY. 
See  Charity,  6. 

SCOTCH  DIVOBCE. 
See  Divorce — Foreign  Divorce. 

SCOTCH  LAW. 
Action. 

Appeal. 

Bankruptcy. 

Bill  of  Exchange. 

Building  Society. 

Conveyance. 

Divorce. 

Entail. 

Harbour. 

Heritable  Property. 

Highway. 

Husband  and  Wife. 
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Jurisdiction. 

Landlord  and  Tenant. 

Marriage. 

Minef. 

Vniaanoa. 

Partnership. 

Public  Bight. 

Bailway  Company. 

Elver. 

Bale  of  Goods. 

Statutory  Power. 

Trustee. 

Will. 


[Appointment  of  a  Secretary  for  Scotland,  and 
Vice-President  of  Scotch  Education  Depart- 
ment.   48  &  49  Viot.  c.  61.] 

Action. 

Parties] — Persons  who  have  no  title  in  their 
own  persons  to  raise  and  insist  in  an  action, 
cannot  have  the  right  to  sue,  where  nil,  vali- 
dated by  the  consent  and  concurrence  of  the 
party  to  whom  alone  such  right  or  title  of  action 
belong.  B.  and  C,  owners  of  an  adjoining  feu, 
raised  an  action,  with  "consent  and  concur- 
rence" of  the  common  superior,  to  enforce 
building  restrictions  contained  in  A.'s  feu  con- 
tract : — Held,  that  B.  and  C.  were  strangers  to 
the  action,  and  therefore  had  no  title  to  sue. 
Remarks  of  Lord  Watson  as  to  the  question  of 
the  importation  of  new  parties  into  the  suit 
under  the  Court  of  Session  Act,  1865  (81  <fc  82 
Vict.  o.  100).  Hislop  v.  Lechie  (ELL.  So.),  Law 
Bep.  6  App.  Cas.  660. 

Appeal. 

1.  —  Cases  commenced  in  sheriff's  court : 
matters  of  fact  found  by  the  court  of  session : 
remit  to  court  below  :  proof]  — By  the  Judicature 
Act  of  Scotland,  1825,  s.  40,  it  is  provided,  inter 
alia,  that  the  judgment  in  oases  commenced  in 
the  Sheriff's  Court  shall  be  subject  to  appeal  to 
the  House  of  Lords  only  so  far  as  the  same 
depends  on,  or  is  affected  by,  matters  of  law ; 
.but  shall  in  so  far  as  relates  to  the  facts  be 
held  to  have  the  force  and  effect  of  aspeoial 
verdict  of  a  jury  finally  and  conclusively  fixing 
the  several  facts  specified  in  the  interlocutor. 
In  appeals  falling  within  the  scope  of  this  sec- 
tion, the  House  of  Lords  has  no  concern  with 
the  proof  which  has  been  led  in  the  Sheriff's 
Court.  When  it  can  be  shewn  that  the  Court  of 
Session  has  not  exhausted  the  issue  before  it, 
and  that  there  are  material  questions  of  fact  left 
undetermined,  a  remit  will  be  made  to  the  Court 
below  to  pronounce  findings  upon  these  ques- 
tions, but  that  can  only  be  shewn  by  a  reference 
to  the  record,  and  not  to  the  proof.  And  if  the 
questions  are  not  raised  by  the  record,  no  remit 
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will  be  made.    Mackay  v.  Dick  (HI.  Be),  Law 
Bep.  6  App.  Cas.  251. 

2.— Cause  originating  in  sheriff's  court: 
findings  of  fact :  ship :  acceptance  of  abandon- 
ment]—The  question  whether  underwriters  had 
or  had  not  accepted  abandonment  of  a  ship  was 
held  to  be  a  question  of  fact :— Held,  therefore, 
that  there  was  no  appeal  from  a  finding  made 
by  the  Court  of  Session  in  a  cause  originating  in 
the  Sheriff's  Court  that  the  underwriters  had  not 
accepted  the  abandonment.  Machay  v.  Dick 
(see  last  case)  followed.  Shepherd  v.  Henderson 
(HX.  Sc.),  Law  Bep.  7  App.  Cas.  49. 

Bankruptcy. 

Notour  bankruptcy ;  sequestration :  contingent 
debt]— Under  the  Debtors  (Scotland)  Act,  1880 
(43  &  44  Vict.  o.  84),  s.  6,  the  occurrence  oi  notour 
bankruptcy  is  not  prevented  by  an  appeal  to  the 
House  of  Lords  being  presented  during  the  cur- 
rency of  the  days  of  charge  therein  mentioned. 
Where  a  debtor  becomes  notour  bankrupt  an 
agreement  by  a  creditor  that  any  advances  made 
to  the  debtor  shall  not  be  an  obligation  against 
him  upon  which  the  creditor  can  sue  or  use 
diligence  against  him  does  not  bar  the  creditor 
from  applying  for  sequestration.  Per  Lord 
Watson : — A  contingent  debt  within  the  mean- 
ing of  section  14  of  the  statute  of  1856  (19  &  20 
Vict.  c.  79)  is  a  debt  which  has  no  existence 
now,  but  will  only  emerge  and  become  due  upon 
the  occurrence  of  some  future  event.  Fleming 
v.  Teaman  (HX.  Sc.),  Law  Bep.  9  App.  Cas.  966. 

Bill  of  Exchange. 

1.— Cheque :  negotiability :  countermand  of 
drawer :  onerous  indorsee]  — By  the  law  of  Scot- 
land a  banker's  draft  or  cheque  is  subtantially  a 
bill  of  exchange,  attended  with  many,  though 
not  all  of  the  privileges  of  such ;  and  as  such  it  is 
a  negotiable  instrument.  Therefore  the  holder, 
to  whom  the  property  in  it  has  been  transferred 
for  value,  either  by  delivery  or  by  indorsation, 
is  entitled  to  sue  upon  it  if  upon  due  presenta- 
tion it  is  not  paid.  Per  Lord  Blackburn :— The 
Bills  of  Exchange  Act,  1882,  is  declaratory  of 
the  prior  law,  and  the  definition  given  in  section 
3  includes  a  cheque.  Currie  v.  misa  (45  Law  J. 
Bep.  Exch.  852 ;  Law  Bep.  10  Exch.  153 ;  1  App. 
Cas.  554)  commented  on.  De  la  Chaumette 
(1829,  9  B.  &  C.  208)  explained.  Dicta  of  the 
Judges  in  Macdonald  v.  The  Union  Bank  (1864, 
2  Court  Sees.  Cas.  3rd  series,  963)  approved. 
Whean  v.  The  Clydesdale  Banking  Company 
(HX.  Sc.),  Law  Bep.  9  App.  Cas.  95. 

2.— English  rule  of  Ex  parte  Waring  (19  Vefl. 
345 ;  2  Bose,  182)  inconsistent  with  Scotch  bank- 
ruptcy system] — The  rule  of  Ex  parte  Waring 
(19  Ves.  345 ;  2  Bose,  182)  has  not  been  adopted 
in  Scotland  and  is  inconsistent  with  Scotch  bank- 
ruptcy law.  The  Royal  Bank  of  Scotland?.  The 
Commercial  Bank  of  Scotland  (HX.  Sc),  L*w 
Bep.  7  App.  Cas.  866. 

In  Scotch  practice  where  B.  accepts  bills  • 
drawn  by  A.  against  goods  left  in  B.'s  hands  as 
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security,  if  both  become  bankrupt,  the  bill-holder 
can  rank  on  the  estate  of  each  for  the  amount 
of  the  bills  to  the  effect  of  recovering  full  pay- 
ment, but  B.'s  estate  is  entitled  to  be  indemni- 
fied for  any  dividends  which  his  estate  may  be 
required  to  pay  in  respect  of  the  bills,  A.'s  estate 
having  a  right  to  the  balance  of  the  proceeds  of 
the  goods,  after  such  indemnity  has  been  given. 
Ibid. 

Where  the  security  is  sufficient  to  cover  the 
whole  amount  of  the  acceptances,  the  rule  of 
Ex  parte  Waring  may  be  the  most  convenient 
practicable  way  of  giving  effect  to  the  contract 
between  the  drawers  and  acceptors,  but  where 
the  securities  are  insufficient,  the  rule  confers  a 
benefit  on  the  bill-holders  to  which  they  are  not 
entitled,  at  the  expense  of  the  acceptors,  which 
is  inequitable,  and  cannot  be  reconciled  with 
the  reasons  of  Lord  Eldon's  judgment  in  Ex 
parte  Waring.    Ibid. 

The  reasons  assigned  by  Lord  Cranworth  in 
Powles  v.  Hargreaves  (3  Be  Gex,  M.  &  G.  453)  to 
justify  the  extension  of  Ex  parte  Waring  to  the 
case  of  a  deficient  security  appear  to  overlook 
the  fact  that,  when  the  whole  benefit  of  a  defi- 
cient security  is  given  to  the  bill-holder,  the 
estate  of  the  bankrupt  acceptor  may  lose  some 
part  of  the  indemnity  to  which,  by  the  contract, 
he  is  entitled.    Ibid. 

3. — Forgery :  silence :  adoption  of  signature : 
estoppel]  —A  person  who  knows  that  a  bank  is 
relying  upon  his  forged  signature  to  a  bill,  cannot 
lie  by  and  not  divulge  the  fact  until  he  sees  that 
the  position  of  the  bank  is  altered  for  the  worse. 
But  there  is  no  principle  on  which  his  mere 
silence  for  a  fortnight  from  the  time  when  he 
first  knew  of  the  forgery,  during  which  the  posi- 
tion of  the  bank  was  in  no  way  altered  or  pre- 
judiced, can  be  held  to  be  an  admission  or 
adoption  of  liability,  or  an  estoppel.  Dictum  of 
Parke,  B.,  as  to  estoppel  in  Freeman  v.  Cook  (2 
Exch.  Bep.  654)  approved  of.  M'Kenzie  v. 
The  British  Linen  Company  (HJj.  So.),  Law 
Bep.  6  App.  Cas.  82. 

Building  Society. 

Bond  of  corroboration :  ultra  vires]— A  build- 
ing society  advanced  in  1876  to  A.,  a  member, 
1,000Z.,  on  security  of  certain  subjects,  which 
were  already  burdened  by  a  prior  mortgage.  In 
1879  A.'a  estates  were  sequestrated,  and  the 
directors  of  the  society,  in  order  to  prevent  a 
sale  of  the  subjects  at  an  alleged  loss,  granted 
B.  a  bond  of  corroboration  guaranteeing  the 
payment  of  his  prior  mortgage.  In  1882  an 
order  for  the  voluntary  winding-up  of  the  society 
was  made,  and  the  liquidators  instituted  this 
action  concluding  for  reduction  of  the  bond  of 
corroboration  granted  to  B.  as  being  ultra  vires 
of  the  directors  and  in  violation  of  the  rules  and 
constitution  of  the  society :— Held,  affirming  the 
decision  of  the  Court  below,  that  the  bond  was 
ultra  vires,  being  a  transaction  not  authorised 
by  the  rules,  and  not  incidental  to  the  conduct 
of  the  society's  business.  Small  v.  Smith  (ELL, 
So.),  Law  Bep.  10  App.  Gas.  119. 


Cheque. 
See  supra,  Bill  of  Exchange,  1. 

Compulsory  Powers. 
See  infra,  Harbour,  2. 

Conveyance. 

1. — Heritage :  reference  to  prior  letters  to  con' 
trol  language  of  dispositive  clause]  —The  execu- 
tion of  a  formal  conveyance  even  when  it 
expressly  bears  to  be  in  implement  of  a  previous 
contract,  supersedes  that  contract  in  toto,  and 
the  conveyance  thenceforth  becomes  the  sole 
measure  of  the  rights  and  liabilities  of  the  con- 
tracting parties;  and  a  reference  to  an  ante- 
cedent agreement  is  not  warranted  either  by  the 
fact  that  the  subjects  conveyed  are  described  in 
general  terms  in  the  dispositive  clause  of  the 
deed,  or  by  the  fact  that,  in  the  narrative  of  the 
deed,  the  parties  are  represented  as  having 
agreed  upon  certain  points,  which  were  pre- 
sumably matters  of  stipulation,  in  any  written 
agreement  which  preceded  its  execution.  Al- 
though subsidiary  clauses  of  a  deed  may  be 
legitimately  referred  to  for  the  purpose  of 
solving  any  ambiguity  which  is  raised  by  the 
terms  of  the  dispositive  clause,  yet  if  the  terms 
of  the  dispositive  clause  are  per  se  sufficient  to 
give  a  right,  they  cannot  be  controlled  by  a  re- 
ference to  the  other  clauses  of  the  disposition. 
Where  one  of  a  set  of  heads  in  the  dispositive 
clause  of  a  disposition  is  expressed  in  general 
terms  and  concludes  a  specific  enumeration  and 
description  of  separate  subjects,  prima  facie, 
and  unless  the  contrary  appear,  it  must  be  pre- 
sumed that  it  was  merely  intended  to  carry 
rights  ejusdem  generis  with  those  previously 
described  and  disponed.  Lee  v.  Alexander 
(HJj.  So.),  Law  Bep.  8  App.  Cas.  853. 

2. — Feu  charter:  similar  restrictive  condi- 
tion appearing  in  feu  charters  from  common 
superior] — Where  it  appears  that  the  restrictions 
in  a  feu  contract  are  entered  into  for  the  benefit 
of  other  feus,  either  already  existing  or  to  be 
created  by  the  superior  thereafter,  the  restric- 
tions may  be  enforced  by  each  co-feuar  as  far 
as  his  interest  is  concerned.  But  the  fact  of 
several  feuars  of  neighbouring  plots  of  building 
land  in  the  same  street  holding  from  a  common 
superior  does  not  by  itself  entitle  one  of  those 
feuars  to  claim  the  benefit  of  restrictions  con- 
tained in  the  feu  contract  of  another,  unless 
some  mutuality  and  community  of  rights  and 
obligations  is  otherwise  established  between 
them,  which  can  only  be  done  by  express 
stipulations  in  their  respective  contracts  with 
the  superior,  or  by  reasonable  implication  from 
reference  in  both  contracts  to  a  common  plan 
or  scheme  of  building,  or  by  mutual  agreement 
between  the  feuars  themselves.  Sislop  v.  Leckie 
(H.L.  So.),  Law  Bep.  6  App.  Cas.  560. 

3. — Superior  and  vassal :  restrictions  in  feu 
charter:  trade  of  publican:  relevancy:  in- 
terest]— A  restriction  in  a  feu  charter,  purport- 
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ing  to  bind  not  only  the  original  contracting 
feuar  and  his  heirs,  but  also  his  assignee  or  any 
tenant  or  possessor  of  the  houses  to  be  erected 
on  the  fen,  and  power  to  enforce  or  dispense 
with  it  is  given  not  to  the  disponer  or  his  heirs, 
bnt  to  the  superior  for  the  time  being ;  the  re- 
striction, unless  repugnant  to  the  nature  of  the 
estate  taken  by  the  feuar  or  to  public  policy,  is 
a  condition  of  the  feu,  and  runs  with  the  land 
against  singular  successors.  The  Earl  of  Zet- 
land v.  Hislop  (ILL.  Sc),  Law  Rep.  7  App.  Cas. 
427. 

In  all  cases  of  restrictive  conditions  in  a  feu 
charter  the  superior  must  have  power  to  enforce 
them  or  to  dispense  with  them  according  to  his 
own  will  or  not,  whether  the  charter  is  so  ex- 
pressed or  not,  unless  the  benefit  of  them  and 
the  right  to  enforce  them*  are  communicated  to 
other  feaars.  A  restraint  against  carrying  on 
the  trade  of  a  publican  is  as  good  in  law,  and 
as  capable  of  running  with  the  land,  as  a  re- 
straint against  carrying  on  any  other  business ; 
and  the  fact  that  restrictions  are  placed  by 
statute  upon  the  freedom  of  that  particular 
trade  constitutes  no  reason  why  a  private  con- 
tract to  prevent  it  from  being  carried  on  without 
the  consent  of  the  superior  should  be  held  in- 
valid or  contrary  to  law.  The  Tailors  of  Aber- 
deen v.  Coutts  (1  Bob.  App.  Cas.  296)  followed. 
Ibid. 

Divorce. 

1,— Condonation  of  adultery] — Full  condona- 
tion of  adultery  (remission  expressly  or  by  im- 
plication in  full  knowledge  of  the  acts  forgiven), 
followed  by  cohabitation  as  man  and  wife,  is  by 
the  law  of  Scotland  a  remissio  injuria  absolute 
and  unconditional,  and  affords  an  absolute  bar 
to  any  action  of  divorce  founded  on  the  con- 
doned acts  of  adultery.  Condonation  of  adul- 
tery, if  followed  by  cohabitation,  cannot  be 
made  conditional  by  any  arrangement  between 
the  spouses.  But  condonation  does  not  extin- 
guish the  guilty  acts  entirely,  and  they  may  be 
proved  so  far  as  they  tend  to  throw  light  upon 
subsequent  charges  of  adultery.  A  wife  having 
confessed  to  several  acts  of  adultery  with  £., 
her  husband  forgave  her,  and  resumed  cohabita- 
tion on  the  alleged  condition  that  she  should 
not  speak  to  or  hold  any  further  communication 
with  E.  She  afterwards  met  E.  by  appointment 
several  times  under  suspicious  circumstances; 
but  no  act  of  adultery  could  be  proved.  The 
husband  sued  for  a  dissolution  of  the  marriage 
on  the  ground  that  the  condoned  adultery  was 
revived  by  the  wife's  subsequent  conduct: — 
Held  (affirming  the  decision  of  the  Court  below), 
that  to  obtain  a  divorce  he  must  prove  adultery 
subsequent  to  the  condonation.  The  doctrine 
laid  down  in  Durant  v.  Durant  (1  Hagg.  Eco. 
Rep.  at  p.  761)  not  approved  without  qualifica- 
tion. Dent  v.  Dent  (4  Sw.  <fc  Tr.  at  p.  106 ;  34 
Law  J.  Bep.  P.,  M.  &  A.  118).  Direction  of  Lord 
Penzance  to  the  jury  questioned  on  principle; 
and  distinguished  from  Blandford  v.  Blandford 
(52  Law  J.  Bep.  P.,  D.  <fe  A.  17;  Law  Bep. 


8  P.  D.  19,  adultery  reviving  desertion).  Per 
Lord  Blackburn: — The  doctrine  of  revival  of 
adultery  as  a  ground  on  which  a  divorce  has 
been  granted  is  to  be  strongly  objected  to  as 
varying  the  status  of  married  persons.  On 
principle,  a  reconciliation  being  entered  into 
with  full  knowledge  of  the  guilt  and  with 
free  and  deliberate  intention  to  forgive  it, 
where  that  reconciliation  is  followed  by  living 
together  as  man  and  wife,  the  status  of  the 
couple  ought  to  be  the  same  and  not  more  pre- 
carious than  if  there  was  a  new  marriage.  Per 
Lord  Blackburn : — Assuming  it  to  be  now  esta- 
blished English  law  that  any  matrimonial 
offence,  though  forgiven,  may  be  revived  by  any 
other  matrimonial  offence  of  which  the  Courts 
take  cognisance,  it  is  very  modern  law,  and  not 
so  obviously  just  and  expedient  that  this  House 
ought  to  infer  that  it  either  was  or  ought  to  have 
been  introduced  into  the  law  of  Scotland.  See 
Lord  Watson's  opinion  (p.  267),  for  the  terms  of 
a  remission  of  adultery  which  would  not  consti- 
tute plena  condonatio  in  the  law  of  Scotland. 
Collins  v.  Collin*  (ILL.  Sc),  Law  Bep.  9  App. 
Cas.  205. 

2. — Nullity :  impotence :  want  of  sincerity: 
canon  law:  triennial  cohabitation] — In  a  suit 
for  nullity  of  marriage  on  the  ground  of  im- 
potency  there  may  be  facts  and  circumstances 
proved  which  so  plainly  imply  on  the  part  of 
the  complaining  spouse  a  recognition  of  the 
existence  and  validity  of  the  marriage  as  to 
render  it  most  inequitable,  and  contrary  to 
public  policy,  that  he  or  she  should  be  permitted 
to  go  on  to  challenge  it  with  effect;  but  the 
doctrine,  designated  as  the  "  doctrine  of  want  of 
sincerity "  in  an  action  of  this  kind,  has  been 
too  much  extended  in  recent  English  decisions, 
and  that  doctrine,  apart  from  "  approbate  "  and 
"  reprobate,"  has  never  been  recognised  by  the 
law  of  Scotland.  Delay  in  raising  a  suit  of 
nullity  on  the  ground  of  impotency  is  a  material 
element  in  the  investigation  of  a  case  which 
upon  the  facts  is  doubtful ;  but  there  is  no  de- 
finite or  absolute  bar  arising  from  it.  The  Canon 
Law  rule  of  triennial  cohabitation  has  not  been 
recognised  in  England  beyond  this  point,  that 
where  a  husband  or  a  wife  seeks  a  decree  of 
nullity  propter  impotentiam,  if  there  is  no  more 
evidence  than  that  they  have  for'  a  period  of 
three  years  lived  together  in  the  same  house 
and  with  ordinary  opportunities  of  intercourse, 
and  it  is  clearly  proved  there  has  been  no  con- 
summation, then  if  that  is  the  whole  state  of 
the  evidence,  inability  on  the  part  of  the  one  or 
of  the  other  will  be  presumed.  On  the  other 
hand,  the  presumption  to  be  drawn  from  the 
fact  of  non-consummation  after  three  years' 
cohabitation  is  capable  of  being  rebutted.  And, 
also,  every  case  need  not  be  fortified  with  the 
presumption ;  for  although  no  presumption  can 
be  raised  from  the  absence  of  consummation 
within  a  less  period  than  three  years,  yet  posi- 
tive evidence  may  be  given  from  which  the  same 
inference  of  inability  may  be  drawn.  See  Lord 
Watson's  opinion  (p.  198),  that  to  this  extent 
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the  Court  of  Session  would  not  hesitate  to  adopt 
the  rule.  Gordon  v.  Merrieks  (H.L.  Sc),  Law 
Bep.  10  App.  Cas.  171. 

Domioil. 
Change  of.    See  infra,  Marriage,  3. 

Education. 

[Education  (Scotland)  Act,  1883.    46  <k  47  Vict, 
c.  58.] 

[Appointment  of  Vice-President  of  Scotch  Edu- 
cation Department.    48  &  49  Vict.  c.  61.] 

And  see  infra,  School  Board. 

Entail. 

[Amendment  of  the  Law  of  Entail  in  Scotland. 
45  &  46  Vict.  c.  53.] 

Construction  of  a  deed  of  entail  with  ulterior 
destination  to  the  settlor's  "  own  heirs  whatso- 
ever and  their  assignees."  Gordon  v.  Gordon 
(H.L.  Sc.),  Law  Bep.  7  App.  Cas.  713. 

Evidence. 

Marriage:  validity:  admissibility  of  evidence. 
See  infra,  Marriage,  2. 

Feu  Charter. 

See  supra,  Conveyance,  2 ;  infra,  Railway 
Company,  3. 

Fishery. 

[Establishment  of  Fishery  Board  for  Scotland. 
45  &  46  Vict.  c.  78.] 

[Sea  Fisheries  (Scotland)  Amendment  Aot,  1885. 
48  &  49  Vict.  c.  70.] 

Forgery. 
See  supra,  Bill  of  Exchange,  3. 

Harbour. 

1. — Dues :  Umber  floated  vn  chains] — A  statute 
gave  trustees  of  a  navigable  river  and  harbour 
power  to  charge  dues  on  all  timber  "  shipped  or 
unshipped  within  the  harbour  or  river  "  :— Held, 
that  to  attach  to  a  log  of  timber  or  a  number  of 
logs  loosely  connected  at  one  of  the  ends  for  the 
purpose  of  towing  them,  is  not  to  "  ship  "  those 
logs,  and  that  to  cast  off  the  tow-rope  is  not  to 
"  unship  "  them.  Quasre,  whether  a  raft  of  logs 
so  constructed  as  to  be  capable  of  being  navigated 
can  be  said  to  be  "  unshipped  "  when  on  reach- 
ing its  destination  it  is  taken  to  pieces  and 
landed.  See  Lords  Blackburn  (p.  670)  and 
Watson  (p.  673)  as  to  the  value  of  contenu 
poranea  expositio  of  an  Act  so  late  as  1858. 
The  Trustees  of  the  Clyde  Navigation  v.  Laird 
(HX.  Sc),  Law  Bep.  8  App.  Cas.  658. 

2. — Trustees :  compulsory  purchase  of  land : 
powers :  agreement  purporting  to  restrain  powers 
Digest,  1881-1885. 


over  land]  — Where  the  Legislature  confer  powers 
on  any  body,  whether  one  which  is  seeking  to 
make  a  profit  for  shareholders,  or  one  acting 
solely  for  the  public  good,  to  take  land  com- 
pulsorily  for  a  particular  purpose,  it  is  on  the 
ground  that  the  using  of  that  land  for  that  pur- 
pose will  be  for  the  public  good,  and  a  contract 
purporting  to  bind  such  a  body  and  their  suc- 
cessors not  to  use  those  powers  is  void.  The 
Ayr  Harbour  Trustees  v.  Oswald  (HX.  Sc.),  Law 
Bep.  8  App.  Cas.  623. 

Held,  therefore,  that  harbour  trustees  could  not 
take  a  conveyance  of  such  land,  with  a  restric- 
tion which  prevented  the  future  exercise  of  their 
power  to  take  land.    Ibid. 

Heritable  Property. 

1.— Personal  and  real  property :  privileges 
stipulated  for  in  conveyance  of  heritable  subjects : 
jus  gtUBsitum  tertio :  theatre] — Trustees  granted 
the  site  of  a  theatre  to  J.  B.,  subject,  inter 
alia,  to  the  real  burden  of  a  perpetual  annuity 
of  22.  per  share  to  each  rentafier  of  the  theatre, 
and  to  the  successors  or  assignees  of  them; 
and  it  was  further  declared  that  each  of  the 
said  rentallers,  or  the  assignee  or  successors 
of  Buch,  should  at  all  times  be  entitled,  inter 
alia,  to  free  admission;  that  J.  B.  should  not 
convert  the  theatre  to  any  other  use ;  and  that 
he  should  keep  it  open  for  performance  six 
months  in  each  year.  There  was  no  stipulation 
as  to  insurance  or  rebuilding  in  case  of  fire  or 
otherwise.  The  theatre  was  afterwards  burnt 
down : — Held,  affirming  the  decision  of  the  Court 
below,  that  the  privileges  conferred  on  the 
rentallers — other  than  the  payment  of  the  an- 
nuities, which  was  constituted  a  real  burden — 
rested  only  on  the  personal  obligation  of  the 
original  disponee,  and  were  confined  to  the 
theatre  then  in  existence.  Scott  v.  Howard 
(HX.  Sc.),  Law  Bep.  6  App.  Cas.  295. 

2. — Succession:  English  will  devising  lands 
in  tail  male :  construction :  intention  of  testator] 
— Where  a  testator  in  a  foreign  will  expresses 
himself  in  technical  language  of  the  place  where 
made  and  where  he  is  domiciled,  to  obtain  the 
intention  the  technical  terms  must  be  interpreted 
by  the  meaning  put  on  them  in  the  system  of 
law  from  which  they  are  borrowed.  By  the  Titles 
to  Land  Consolidation  (Scotland)  Act,  1868,  the 
Scotch  law  must,  so  far  as  may  be  practicable 
with  the  principles  of  that  law,  give  effect  to  the 
intention  as  expressed  in  the  will,  just  the  same 
as  if  it  dealt  with  movable  and  not  heritage. 
The  technical  rule  of  Scotch  law  applicable  to 
movable  and  immovable  property,  that  a  gift 
or  devise  to  a  parent  in  life-rent  and  after  his 
death  to  his  unborn  and  unnamed  children  in 
fee  confers  a  fee  on  the  parent  and  a  spes  sue- 
cessionis  only  on  the  children  (Frog's  Creditors, 
Mor.  4262),  is  excluded  by  anything  in  the  gift 
itself  shewing  beyond  doubt  that  the  intention 
was  to  give  nothing  more  than  a  life  interest 
to  the  parent.  Studd  v.  Cook,  Law  Bep.  8 
App.  Cas.  577. 

3  U 
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8. — Superior  and  vassal :  extinction  of  sub- 
feu  held  under  defaulting  vassal'] — A  contract 
of  fen  contained  the  express  declaration  "  that 
in  case  at  any  time  two  years'  feu  duty  shall  be 
folly  resting,  owing,  and  unpaid  together,  then 
this  present  feu  right  and  all  that  may  follow 
hereon  shall,  in  the  option  of  the  superior,  be- 
oome  null  and  void."  Held,  reversing  the 
decision  appealed  from,  but  affirming  Cassels  v. 
Lamb  (12  Court  Sess.  Cas.  4th  series,  722),  that 
the  superior's  right  was  not  merely  a  charge 
upon  the  mid-superiorities,  but  a  right  to  annul 
the  charter  of  his  feuars  and  all  sub-feus  made 
by  them,  to  the  effect  of  resuming  the  full  bene- 
ficial possession  of  the  lands  feued.  Circum- 
stances which  were  held  not  to  warrant  the  con- 
clusion that  the  superior  had  consented  to  the 
sub-infeudation.  Sandeman  v.  The  Scottish  Pro- 
perty Society  (HX.  Sc),  Law  Bep.  10  App.  Cas. 
553. 

And  see  supra,  Conveyance. 

Highway. 

1. — Repair:  trustees] — Construction  of  the 
Roads  and  Bridges  (Scotland)  Act,  1878  (41  <k  42 
Vict.  c.  51),  ss.  4,  5,  6,  7,  and  37,  in  reference  to 
the  respective  liabilities  of  the  trustees  of  a 
bridge  and  road,  and  the  trustees  of  the  country 
in  which  the  bridge  and  road  are  situate,  to 
maintain  and  keep  the  same  in  repair.  The  Com- 
missioners of  Supply  of  County  of  Aberdeen  v. 
Morice  (HJL.  Sc),  Law  Bep.  6  App.  Cas.  881. 

2. — Road :  public  right  of  way :  prescription : 
non-user:  presumption] — By  Scotch  law  the 
constitution  of  a  public  right  of  way  does  not 
depend  upon  any  legal  fiction,  but  upon  the  fact 
of  user  by  the  public  as  matter  of  right  con- 
tinuously and  without  interruption  for  forty 
years.  The  amount  of  user  must  be  such  as 
might  have  been  reasonably  expected  if  the 
road  in  dispute  had  been  an  undoubted  public 
highway.  Also,  the  user  must  be  a  user  of  the 
whole  road  as  a  means  of  passage  from  one  ter- 
minus to  the  other,  and  must  not  be  such  a  user 
as  can  be  reasonably  ascribed  either  to  private 
servitude  rights  or  to  the  licence  of  the  pro- 
prietor. The  continued  exclusion  of  the  public 
from  the  use  of  an  alleged  public  road  for  thirty- 
seven  years  will  not,  per  set  destroy  a  pre-existent 
right  of  public  way  unless  it  is  maintained  for 
the  prescriptive  period  of  forty  years,  but  it  is 
strong  evidence  that  no  such  public  right  ever 
existed.  See  Lord  Blackburn  (pp.  385-6)  on  the 
difference  of  English  law.  Mann  v.  Brodie 
(H.L.  Sc.),  Law  Bep.  10  App.  Cas.  378. 

Husband  and  Wife. 

Married  women's  property  (Scotland)  act, 
1881  (44  d  45  Vict.  c.  21) ;  marriages  entered 
into  before  the  act] — Section  6  of  the  Married 
Women's  Property  (Scotland)  Act,  1881,  applies 
to  marriages  entered  into  before  the  passing  of 
that  Act.  Paterson  v.  Poe  (HX.  So.),  Law  Bep. 
8  App.  Cas.  678. 

And  see  supra,  Divorce ;  infra,  Marriage. 


Jurisdiction. 

Trust  funds  partly  in  Scotland  partly  in 
England :  power  of  Scotch  courts  to  sequestrate 
estate  and  appoint  judicial  factor] — A  resi- 
dent and  domiciled  Scotchman  died  leaving  a 
trust  disposition  and  settlement  appointing  six 
trustees ;  three  were  resident  in  Scotland,  one, 
being  a  Scotch  member  of  Parliament,  resided  in 
Scotland  when  Parliament  was  not  sitting,  and 
the  other  two  were  resident  in  England.    The 
truster  had  a  very  large  amount  of  personalty  in 
Scotland  as  well  as  heritable  estate,  and  a  trifling 
amount   of  personal  estate  only  in  England. 
The  trustees  proved  the  trust  deed  in  Scotland, 
and  were  confirmed  as  executors.  They  then  had 
the  Scotch  probate  sealed  in  accordance  with 
21  &  22  Yict.  c.  56,  s.  12,  and  thus  became  the 
personal  representatives  in  England.    They  re- 
moved all  but  a  small  portion  of  the  personalty 
in  England  into  Scotland.    A  person  resident  in 
England,  who  was  entitled  to  a  share  of  a  large 
legacy,  and    also   to  a   share  of  the  residue, 
brought  an  action  in  England  to  administer  the 
estate.    The  trustees  were  served  and  entered 
an  appearance.    The  plaintiff,  an  infant,  in  the 
English  action  moved  for  judgment  for  adminis- 
tration of  the  whole  estate,  and  on  the  29th  of 
November,  1882,  the  Court  of  Appeal  granted 
the  order.    The  trustees  lodged  an  appeal  to  this 
House.     In  June,   1883,  the   trustees  carried 
certain  accounts  into  chambers  in  the  English 
action.    On  the  5th  of  July,  1883,  four  of  the 
residuary  legatees  commenced   this   action  in 
Scotland  against  the  trustees  for,  inter  alia, 
declarator  that  the  trustees  were  bound  to  ad- 
minister the  estate  in  Scotland,  subject  to  the 
Scotch  law  and  under  the  authority  and  jurisdic- 
tion of  the  Scotch  Courts  alone ;  and  that  they 
were  not  entitled  to  place  the  estate  under  the 
control  of  the  English  Court  or  any  other  foreign 
tribunal  f urth  of  Scotland,  and  for  interdict ;  or, 
alternatively  to  the  conclusion  for  interdict,  for 
the  removal  of  the  trustees,  for  sequestration  of 
the  estate,  the  appointment  of  a  judicial  factor, 
and  for  interdict  until  the  estate    should  be 
vested  in  the  judicial  factor.    On  the  30th  of 
November,  1883,  the  House  of  Lords  affirmed  the 
order  of  the  Court  of  Appeal.    On  the  29th  of 
February,  1884,  the  Court  of  Session  granted  an 
interlocutor  finding  in  terms  of  the  declaratory 
conclusions  of  the  summons,  sequestrating  the 
estates,  appointing  a  judicial  factor,  and  inter- 
dicting the  trustees  from  removing  any  title- 
deeds  from  Scotland  or  accounting  to  any  one 
otherwise  than  the  judicial  factor.    On  appeal 
taken  by  order  of  the  Court  of  Chancery  in 
England, — Held,  that  the  decerniture  in  terms 
of  the  declaratory  conclusions  of  the  summons, 
which  in  effect  affirms  the  exclusive  competency 
of  the  Scottish  jurisdiction,  was  not  supported 
by  statute  nor  authority,  and  therefore  that  part 
of  the  principal  interlocutor  and  that  part  of 
the  interdict  relating  to  accounting  must  be  re- 
versed ;  but  the  remaining  portion  of  the  prin- 
cipal interlocutor  and  the  others  appealed  from 
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must  be  affirmed,  because  the  Scotch  Courts  had 
(1)  full  jurisdiction  to  sequestrate  the  estate  in 
Scotland — the  persons  of  the  trustees  and  the 
trust  property  being  there — and  to  appoint  a 
judicial  factor;  and  (2)  because  in  the  circum- 
stances and  on  the  undertaking  given  as  to  the 
infant  plaintiff  becoming  a  party  to  the  Scotch 
administration,  a  prima  facie  case  of  convenience 
in  favour  of  a  judicial  administration  in  Scotland 
had  been  made  out.  Lord  Cottenham  in  Preston 
v.  Melville  (2  Bob.  App.  107)  explained,  and 
Lord  Westbury  in  Enohin  v.  Wylie  (10  H.  L. 
Cas.  13)  dissented  from.  Ewing  v.  Orr  Euring 
(HJL.  So.),  Law  Rep.  10  App.  Cas.  453. 

Landlord  and  Tenant. 

[Amendment   of   law   relating  to  agricultural 
holdings  in  Scotland.    46  <fe  47  Vict.  c.  62.] 

Agreement:  holograph  writing:  dictation  by 
landlord] — Tenants  of  quarries  agreed  with  their 
landlord  to  construct  a  tramway  from  the  quarry 
to  their  works  to  run  u  by  the  policy  of  the 
landlord,"  and  to  compensate  the  farm  tenants 
along  the  line  for  damage  to  their  farms  during 
the  currency  of  their  leases.  The  landlord  agreed 
to  give  gratuitously  the  land  required  for  the 
tramway : — Held,  that  under  the  agreement  the 
stipulation  was  that  the  tramway  should  paBS 
outside  the  walls  which  enclose  the  policy  of  the 
landlord ;  and  that  by  agreeing  to  give  gratui- 
tously the  lands  required,  the  landlord  merely 
undertook  to  give  the  tenants  such  rights  as 
were  vested  in  him,  leaving  them  (with  the 
power  to  use  his  name)  to  settle  with  any  per- 
sons who  might  have  a  right  or  interest  entitling 
them  to  object  to  the  formation  of  the  tramway. 
Sinclair  v.  The  Caithness  Flagstone  Quarrying 
Company  (HX.  Sc),  Law  Rep.  6  App.  Cas.  340. 

A  landlord  entered  into  an  agreement  with  a 
tenant,  the  terms  of  which  were  dictated  by  the 
landlord  to  a  person  who  acted  as  his  factor. 
The  agreement  was  then  handed  unsigned  to  the 
tenant,  who  was  present.  The  factor's  name  did 
not  appear  in  the  agreement,  nor  had  he  any 
authority  to  make  the  agreement  for  the  land- 
lord. Subsequently  the  tenant  resiled  from  the 
agreement :—  Held,  affirming  the  decision  of  the 
Court  below,  that  the  writing  was  not  a  valid 
holograph  writ,  and  therefore  the  tenant  could 
resile  from  it.  Quaere,  whether  the  document 
would  be  valid  even  if  kthe  factor  had  been  the 
Bole  negotiator  acting  in  the  landlord's  absence 
and  by  his  instructions.    Ibid. 

Marriage. 

1. — Contract :  provision  to  children  of  prior 
marriage] —The  Courts  will  not  enforce  a  mar- 
riage settlement  in  favour  of  stranger  volunteers 
who  are  not  parties  to  the  contract,  on  the 
ground  that  they  are  not  within  the  consideration 
of  the  marriage.  But  when  the  persons  who  are 
within  the  consideration  of  the  marriage  take 
only  on  terms  which  admit  to  a  participation 
with  them  others  who  would  not  otherwise  be 
within  the  consideration,  then  not  the  matri- 


monial consideration,  but  the  consideration  of 
the  mutual  contract,  extend  to  and  comprehend 
them.  Where  in  an  ante-nuptial  contract  of 
marriage,  the  intention  of  the  owner  of  the  pro- 
perty, a  widow  with  children,  is  to  make  the 
children  of  the  prior  marriage  and  those  pro- 
created of  the  second  marriage  a  single  class, 
the  members  of  which  class  are  to  take  equally 
among  them,  subject  to  a  power  of  apportion- 
ment, it  is  inconsistent  with  this  intention  to 
hold  that  some  of  the  children  take  vested 
interests,  as  they  come  into  existence,  and  that 
others  take  nothing  except  subject  to  a  testa- 
mentary power :  and  in  such  a  case  the  vested 
interest  of  the  children  of  the  earlier  marriage  is 
not  contingent  on  there  being  children  of  the 
second  marriage,  for  the  effect  and  operation  of 
the  deed  must  be  determined  at  the  time  it  was 
executed.  Mackie  v.  Herbertson  (ILL.  Sc),  Law 
Bep.  9  App.  Cas.  803. 

2. — Evidence:  admissibility] — The  law  of 
Scotland  accepts  the  continued  cohabitation  of  a 
man  and  woman  as  spouses,  coupled  with  the 
general  repute  of  their  being  married  persons,  as 
complete  evidence  of  their  having  deliberately 
consented  to  marry ;  but  in  order  to  sustain  that 
inference  their  cohabitation  must  be  within  the 
realm  of  Scotland.  Cohabitation  outside  Scot- 
land will  not  constitute  marriage,  although  it 
may  be  competently  founded  on,  either  as  cor- 
roborative evidence  of  a  ceremony  in  Scotland, 
or  as  evidence  that  a  ceremony  proved  to  have 
taken  place  in  Scotland  was  truly  intended  by 
the  parties  as  a  present  interchange  of  matri- 
monial consent.  B.  married  C.  in  facie  ecclesice 
in  1851,  had  issue,  and  died  in  1872.  In  an 
attempt  by  A.  to  set  up  a  previous  irregular 
Scotch  marriage,  a  witness  gave  evidence  that 
B.  told  him  repeatedly  after  1851  that  A.  was  his 
wife  and  not  C. : — Held,  that  such  evidence  was 
not  admissible.  Dysart  Peerage  Case  (H.L.  Sc), 
Law  Bep.  6  App.  Cas.  489. 

Effect  of  the  statute  37  &  38  Vict.  c.  64  (1874) 
held  not  necessary  to  decide.    Ibid. 

3. — Evidence:  admissibility:  legitimation: 
domicil]— Where  a  marriage  is  proved  to  have 
been  solemnised  de  facto  113  years  ago  by 
people  who  intended  that  it  should  be  a  good 
marriage,  and  it  is  done  bona  fide  and  openly, 
the  maxim  "  Omnia  rite  acta  prcesumuntur  " 
applies.  The  Lauderdale  Peerage,  Law  Bep.  10 
App.  Cas.  692. 

The  marriage  of  a  domiciled  Scotchman 
legitimates  his  children  born  previous  to  the 
marriage,  and  the  children's  right  to  succeed  to 
his  heritable  estate  is  not  prejudiced  by  the 
marriage  taking  place  on  death -bed.    Ibid. 

By  the  law  of  Scotland  statements  of  a  de- 
ceased person  in  relation  to  facts  which  must 
presumably  have  been  within  his  personal 
knowledge,  and  to  which  if  alive  he  could  have 
been  examined  as  a  witness,  may  after  his 
death  be  received  as  secondary  evidence  through 
the  medium  of  writing  or  through  the  medium 
of  a  living  person  who  heard  the  statement. 
Ibid. 
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Where,  therefore,  a  member  of  the  family 
writes  a  note  in  a  manuscript  book  to  the  effect 
that  he  has  sent  original  letters  to  a  certain 
person,  and  they  cannot  be  found,  the  copies 
of  such  letters,  the  handwriting,  and  that  the 
copies  were  from  original  letters,  being  proved, 
the  note  and  the  copies  of  the  letters  are  evi- 
dence of  the  truth  of  the  statements  within  the 
writer's  personal  knowledge  and  appearing  to  be 
so  by  the  letters  themselves.    Ibid. 

So  also  a  statement,  whether  oral  or  written, 
is  not  vitiated  if  made  with  a  purpose  where  the 
object  was  an  obvious  legitimate  one,  and  one 
supporting  and  not  discrediting  the  presumption 
of  truth.  But  the  statement  of  a  deceased  per- 
son is  not  admissible  as  evidence  when  its  terms, 
or  the  circumstances  in  which  it  was  made,  are 
such  as  to  beget  a  reasonable  suspicion  either 
that  the  statement  was  not  in  accordance  with 
the  truth  or  that  it  was  a  coloured  or  one-sided 
version  of  the  truth ;  and  this  rule  should  be 
applied  with  greater  strictness  in  criminal  cases. 
T)ie  Magistrates  of  Aberdeen  v.  More  (1813, 
Hume's  Dec.  502),  QeiU  v.  Geils  (1855,  17  Ct. 
Sess.  Cas.  2nd  series,  897),  Gordon  v.  Grant 
(13  ibid.  1),  Madeline  Smith  (1857,  2  Irving's 
Justiciary  Bep.  653),  Macdonald  v.  The  Union 
Bank  (1864,  2  Ct.  Sess.  Cas.  3rd  series,  963) 
examined.    Ibid. 

A  minute,  of  date  1749,  from  an  original 
unsigned  minute-book  produced  from  the  proper 
custody,  and  kept  in  accordance  with  a  charter 
of  a  society,  is  admissible  evidence.    Ibid. 

A  memorandum  in  a  register  of  a  church  by 
its  deceased  rector,  made  about  108  years  ago, 
though  not  a  contemporaneous  entry  made  in 
the  regular  course  of  the  register,  is  admissible 
as  evidence,  and  goes  to  prove  that  the  rector 
did  the  things  stated  in  the  memorandum. 
Ibid. 

A  change  of  domicil  must  be  a  residence  sine 
animo  revertendi.  A  temporary  residence  for 
the  purpose  of  health,  travel,  or  business  does 
not  change  the  domicil.  Also  (1)  every  pre- 
sumption is  to  be  made  in  favour  of  the  original 
domicil ;  (2)  no  change  can  occur  without  an 
actual  residence  in  a  new  place ;  and  (3)  no  new 
domicil  can  be  obtained  without  a  clear  intention 
of  abandoning  the  old.  A.,  then  ill  of  the 
malady  of  which  he  died,  two  days  before  his 
death  was  married  in  1772  in  New  York  to  B. 
by  C,  an  ordained  clergyman  of  the  Church  of 
England,  then  assistant  minister  of  Trinity 
Church,  New  York.  There  was  produced,  inter 
alia,  in  support  of  the  marriage,  from  the  cus- 
tody of  the  family,  a  certificate  signed  by  C. 
that  he  had  married  A.  and  B.  according  to  the 
rites  of  the  Church  of  England  as  by  law  estab- 
lished, and  an  affidavit  signed  by  the  Mayor  of 
New  York  to  the  effect  that  C.  had  made  oath  of 
the  truth  of  the  statements  in  the  certificate ; 
a  will,  of  date  anterior  to  the  marriage,  by  which 
A.  left  all  his  property  to  B.  and  the  children 
then  born ;  copies  of  letters  shewing  that  one  of 
the  executors  wrote  to  his  co-executor  in  Eng- 
land, a  brother  of  A.,  stating  that  he  was  a 


witness  to  the  ceremony  of  marriage ;  that  B. 
signed  herself  in  A.'s  surname  ;  that  the  children 
were  recognised  and  taken  care  of  by  members 
of  the  family  as  A.'s  children ;  and  also  War 
Office  records  shewing  that  B.  received  a  pension 
as  A.'s  widow.  Held,  that  there  was  ample 
proof  of  a  legal  marriage.    Ibid. 

Per  Lord  Blackburn.— When  English  Bettlers 
go  out  to  a  colony  and  settle  there,  they  carry 
with  them,  as  far  as  may  be  applicable  to  their 
purpose,  all  the  immunities  and  privileges  of 
the  law  of  England  as  the  law  of  England  was 
at  that  time.    Ibid. 

4. — Evidence:  admissibility:  precognitions] 
— In  an  attempt  on  the  part  of  A.  to  set  up 
an  irregular  marriage  according  to  the  law  of 
Scotland  between  herself  and  B.,  statements 
prepared  by  D.,  the  plaintiff,  in  an  action  against 
B.  as  the  alleged  husband  of  A.  for  A.'s  board 
and  lodging;  which  statements  were  signed— 
and  in  one  case  corrected  by  interlineations — by 
deceased  persons,  who,  if  alive,  would  have  been 
competent  witnesses,  were  sought  to  be  used  as 
evidence  : — Held,  that  they  were  not  admissible. 
Dysart  Peerage  Case  (H.L.  So.),  Law  Bep.  6  App. 
Cas.  489. 

Divorce:   condonation  of   adultery,    effect   of. 
See  supra,  Divorce,  1. 

Nullity  of  marriage.    See  supra,  Divorce,  2. 

Mines. 

1.— Coal:  reservation]  —  Where  the  owner 
conveys  lands  to  a  singular  successor  or  other 
person,  reserving  the  "liberty  of  working  the 
coal "  in  these  lands,  he  must  be  taken  to  have 
reserved  the  estate  of  coal  (unless  there  were 
clear  words  in  the  deed  qualifying  that  right  of 
property)  with  which  he  stands  vested  by  in- 
feftment  at  the  date  of  the  conveyance.  The 
Duke  of  Hamilton  (appellant)  v.  Dunlop  and 
another  (respondents)  (H.L.  Sc),  Law  Bep.  10 
App.  Cas.  813. 

2. — Life-rent  and  fiar] — A  testator  directed 
his  trustees  to  pay  to  his  wife  "the  whole 
annual  produce  and  rents  of  the  residue  of  his 
estate  both  heritable  and  movable."  Coal  and 
iron  mines  were  leased  by  the  testator  before 
his  death.  His  trustees  afterwards  leased  others. 
In  a  question  whether  the  wife  was  entitled  to 
the  rents  of  those  opened  after  the  testator's 
death,  —  Held  (affirming  the  decision  of  the 
Court  below),  that  she  was  not  entitled,  and 
that  there  was  nothing  in  the  trust-deed  which 
shewed  that  she  was  to  have  such  a  benefit. 
Also,  the  Trusts  (Scotland)  Act  of  1869  was 
merely  an  Act  to  facilitate  administration  with- 
out disturbing  the  interests  of  the  beneficiaries 
under  the  trusts — that  is,  it  enables  trustees 
who  also  have  the  testator's  authority  to  let 
minerals,  to  let  them  for  the  customary  period 
instead  of  a  lease  for  an  uncertain  period— 
namely,  a  tenancy  for  life.  Whether  the  power 
to  let  minerals  on  long  leases  under  sub-section 
3,  section  2,  of  the  Act  includes  a  power  to  open 
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up  and  let  new  mineral  fields,  not  decided. 
Campbell  v.  Wardlaw  (HX.  Sc.),  Law  Rep.  8 
App.  Cas.  641. 

3.— Support :  right  of  surface-oumer] — On  a 
sale  of  lands  reserving  minerals,  with  power  to 
get  them  if  the  vendor  desires  to  have  the  power 
of  letting  down  the  surface,  he  must  frame  his 
power  so  that  the  Court  may  be  able  to  say 
from  the  titles  that  such  was  clearly  the  inten- 
tion of  the  parties.  A  provision  for  payment  of 
compensation  for  damage  done  by  the  mining 
operations  was  held  to  refer  to  damage  by  acci- 
dent or  negligence  to  the  surface,  and  not  to 
have  the  effect  of  taking  away  or  derogating 
from  the  common  law  right  of  the  owner  of  the 
surface  to  insist  that  the  owner  of  the  minerals 
should  leave  sufficient  supports  to  sustain  the 
surface  uninjured.  The  rule  established  in  Row- 
botham  v.  Wilson  (8  H.L.  Cas.  348)  and  Andrew 
v.  Buchanan  (Law  Rep.  2  HX.  8c.  286)  cited. 
Aspden  v.  Seddon  (44  Law  J.  Sep.  Chanc.  359 ; 
Law  Rep.  10  Ch.  App.  394)  approved,  but  dis- 
tinguished. Dixon  v.  White  (HX.  Sc.),  Law 
Rep.  8  App.  Cas.  833. 

Nuisance. 

Calcining:  damage  to  plantation:  interdict]  — 
Interdict  granted  by  altering  the  terms  of  the 
interlocutor  pronounced  in  the  Court  below  to 
prevent  a  company  from  carrying  on  calcining 
within  one  mile  of  the  pursuer's  lands,  in  the 
same  manner  hitherto  pursued  by  them,  or  in 
any  other  manner  whereby  noxious  vapours 
might  be  caused  to  pass  over  the  pursuer's 
landB,  or  any  part  thereof,  to  the  damage  or 
injury  of  his  plantations  or  estate.  The  Shotts 
Iron  Company  v.  Inglis  (HX.  So.),  Law  Rep. 
7  App.  Cas.  518. 

Partnership. 

1. — Assignation  by  one  partner  of  his  whole 
interest  to  another] — The  contract  of  co-partner- 
ship between  A.,  B.,  and  C.  contained  a  clause 
that  it  should  not  be  in  the  power  of  any  of  the 
partners  to  assign  all  or  any  part  of  their  shares 
or  interest  in  the  capital,  stock,  or  profits  of  the 
concern  to  any  person  or  persons,  or  give  them 
a  right  to  inspect  the  company's  books,  or  to 
interfere  in  any  way  with  the  business;  and 
should  any  such  assignation  be  granted  the 
same  was  declared  of  no  effect  so  far  as  regards 
the  company.  A.  entered  into  an  agreement  by 
which  he  sold  to  B.  his  whole  interest,  but  A.'s 
name  remained  on  the  books,  and  he  signed  all 
deeds  relating  to  the  business  till  his  death 
seven  years  after.  C.  was  not  till  then  informed 
of  the  agreement :— Held,  that  the  articles  of 
co-partnership  did  not  prevent  the  agreement 
being  made,  and  it  was  perfectly  legal.  Cassels 
v.  Stewart  (HX.  Sc),  Law  Rep.  6  App.  Cas.  64. 

2.  —  Articles:  construction:  deceased  part- 
ner's share  :  interest]— By  a  deed  of  partnership 
it  was  provided  that  in  the  event  of  the  death 
of  any  partner,  and  of  the  surviving  partners 
electing  to  continue  the  business,  the  amount  at 


the  credit  of  the  deceasing  partner  as  at  the 
last  balance  "  shall  be  paid  out  to  his  represen- 
tative by  instalments  of  equal  amount  at  six, 
twelve,  <fec,  up  to  sixty  months'  date,  from 
the  date  of  the  surviving  partners  declaring 
their  election,  with  interest  thereon  from  the 
date  of  the  balance  "  :— Held  (Lord  Watson  dis- 
senting), affirming  the  decision  of  the  Court 
below,  that  the  interest  to  be  paid  with  each  in- 
stalment was  interest  calculated  on  the  balance 
of  principal  unpaid  at  that  date,  and  not  in- 
terest upon  the  amount  of  each  instalment. 
Ewing  v.  Ewing  (HX.  Sc),  Law  Rep.  8  App. 
Cas.  822. 

Prescription. 
See  supra,  Highway,  2. 

Presumption  of  Life. 

[Amendment  of  law  as  regards  presumption  of 
life  of  persons  long  absent  from  Scotland.  44 
&  45  Vict,  c  47.] 

Public  Bight. 

1. — Alienation:  road  over  land  held  for  public 
recreation :  constitution  of  new  rights  ana  bur- 
dens]— Magistrates  for  a  burgh  held  land  subject 
to  the  obligation  of  preserving  the  same  for  the 
purposes  of  the  game  of  golf  and  for  the  re- 
creation and  amusement  of  the  inhabitants : — 
Held,  that  it  was  inconsistent  with  that  obliga- 
tion for  the  magistrates  to  alienate  any  part  of 
the  solum,  or  to  abdicate  their  existing  powers 
of  administration,  either  by  granting  private 
easements  to  particular  individuals,  or,  having 
made  the  road,  to  create  a  public  easement  by 
dedicating  it  to  the  public  Paterson  v.  The 
Provost  of  St.  Andrew's  (HX.  Sc),  Law  Rep. 
6  App.  Cas.  833. 

2. — Burgh :  encroachments  by  magistrates  on 
burgh  property :  equitable  jurisdiction :  restitutio 
in  integrum  impossible:  interdict] — A  superior 
Court,  having  equitable  jurisdiction,  has  a  dis- 
cretion in  exceptional  cases  to  withhold  from 
parties  applying  for  it  that  remedy  to  which,  in 
ordinary  circumstances,  they  would  be  entitled 
as  a  matter  of  course.  But  to  justify  the  exer- 
cise of  such  a  discretionary  power  there  must 
be  some  very  cogent  proof.  Orahame  v.  Swan 
(HX.  Sc),  Law  Rep.  7  App.  Cas.  647. 

In  an  action  against  magistrates  of  a  burgh 
to  remove  buildings  wrongfully  erected  by  them 
on  public  ground,  where  the  magistrates  offered 
to  dedicate  to  the  use  of  the  public  a  substituted 
piece  of  ground,  an  interdict  was  refused  on 
grounds  of  public  convenience ;  but  the  pursuer 
was  entitled  to  his  whole  expenses  and  to  have 
the  action  kept  in  Court  until  the  substituted 
ground  had  been  dedicated  in  perpetuity  to  the 
uses  of  the  inhabitants.    Ibid. 

Macnair  v.  Cathcart  (Morr.  Die.  12,832), 
Sanderson  v.  Geddes  (1  Court  Sess.  Cas.  4th 
series,  1198),  Begg  v.  Jack  (3  Court  Sess.  Cas. 
4th  series,  85),  approved,  as  authorities  in 
favour  of   the   equitable   jurisdiction   of   the 
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Court;  bat  see  Lord  Watson  as  to  his  dis- 
approval of  the  result  at  which  the  Court 
arrived  in  Begg  v.  Jack.    Ibid. 

Bailway  Company. 

1. — Broken  bridge  in  navigable  river:  removal 
of  dtbrie  to  satisfaction  of  board  of  trade,  mean- 
ing of:    construction    of  statute]— The  North 
British  Bailway  (New  Tay  Bridge)  Act,  1881,  gave 
the  North  British  Railway  Company  authority  to 
erect  a  new  bridge  over  the  Tay  a  little  higher 
np  the  river  than  one  blown  down  on  the  28th 
of  December,  1879.    Section  21  of  this  Act  pro- 
vided, "  The  company  shall  abandon  and  cause 
to  be  disused  as  a  railway  so  much  of  the  North 
British  Bailway  as  lies  between  the  respective 
points  of  junction  therewith  of  railway  No.  1 
and  railway  No.  2 ;  and  shall  remove  the  ruins 
and  debris  of  the  old  bridge,  and  all  obstruc- 
tions interfering  with  the  navigation  caused  by 
the  old  bridge,  to  the  satisfaction  of  the  Board 
of  Trade."     The  magistrates  of  Perth,  whose 
jurisdiction  extends  down  the  river  to  within 
about  three  miles  of  the  old  bridge,  raised  an 
action   for  declarator  and  implement: — Held, 
(1)  that  the  special  Act  imposed  an    absolute 
obligation  to  remove  the  whole  ruins  and  debris 
of  the  old  bridge ;  and  section  21  did  not  give 
the  Board  of  Trade  a  discretionary  power  to 
dispense  with  the  performance  of  any  part  of  this 
obligation ;  and  it  followed  that  the  respondents 
had  an  interest  to  obtain  a  declarator  as  to  the 
extent  of  the  obligation ;  but  12),  dissenting  from 
the  judgment  of  the  Court  below,  the  obligation 
did   not  become    immediately  prestable ;   and 
(3)  the  import  of  the  expression  "  to  the  satisfac- 
tion of  the  Board  of  Trade"  was,  that  though 
not  bound  to  submit  their  plans  of  removal,  in- 
cluding the  time  and  manner,  yet,  as  a  matter 
of  prudence,  the  company  ought  to  do  so ;  (4) 
that  in  the  circumstances  it  would  be  inexpe- 
dient, though  hardly  incompetent,  to  do  more  now 
than  simply  ordain  the  company  to  remove  the 
whole  ruins  and  debris  in  terms  of  section  21, 
for  to  order   the  removal  "  forthwith "   might 
unduly  hamper  the  discretion  of  the  Board  of 
Trade;    and    if  the    company  were  guilty  of 
undue  delay  in  applying  to  the  Board  of  Trade, 
or  if  they  should  proceed  at  their  own  hand 
so  as   to  cause  obstruction  to  navigation,  or 
if  after  obtaining  the  sanction  of  the  Board 
of   Trade  to  some    scheme    of   removal  they 
failed  to  properly  execute  it  or  any  conditions 
attached,  the  respondents,  on  application  to  the 
Court,  had  an  effective   remedy.     The  North 
British  Railway  Company  v.  The  Provost  of 
Perth  (HJj.  Sc),  Law  Bep.  10  App.  Cas.  579. 

2.  —  Compensation:  lands  injuriously  af- 
fected]— The  6th  section  of  the  Scotch  Railways 
Clauses  Act  of  1845  (similar  in  the  English  Act) 
provides,  inter  alia,  that  the  railway  company 
"shall  make  to  the  owners  and  occupiers  of 
and  all  other  parties  interested  in  any  lands 
taken  ....  or  injuriously  affected  by  the  con- 
struction thereof,  full  compensation  for  the 


value  of  the  lands  so  taken,  and  for  all  damage 
sustained  by  such  owners,"  Ac.  And  it  then 
cites  the  Lands  Clauses  Consolidation  (Scotland) 
Act,  1845,  as  the  machinery  by  which  compen- 
sation is  to  be  adjudged.  In  order  to  found  a 
claim  for  compensation  under  this  section,  some 
special  or  peculiar  damage  must  be  done  to 
the  lands  by  reason  of  the  construction  of  the 
works  which  diminishes  the  value  of  the  lands, 
which  damage  would  have  been  the  Bubject  of 
an  action  at  law  before  the  statute.  The  Cale- 
donian Railway  Company  v.  Walker's  Trustees 
(H.L.  So.),  Law  Bep.  7  App.  Cas.  259. 

Where,  therefore,  an  access  to  private  pro- 
perty by  a  public  highway  or  private  way  is  in- 
terfered with  by  the  construction  of  the  works, 
and  the  value  of  the  property,  irrespective  of 
any  particular  use  which  may  be  made  of  it,  is 
so  dependent  upon  the  existence  of  that  access 
as  to  be  substantially  diminished  by  its  obstruc- 
tion, then  the  owner  is  entitled  to  compensation 
for  such  interference.    Ibid. 

But  no  compensation  is  given  for  damages  if 
the  thing  done  was  one  for  which,  if  done  with- 
out any  statutory  power,  no  action  could  have 
been  maintained ;  nor  when  a  right  of  action, 
which  would  have  existed  if  the  works  had  not 
been  authorised  by  statute,  would  have   been 
merely  personal.    Nor  when  damage  arises,  not 
out  of  the  execution,  but  only  out  of  the  subse- 
quent use  of  the  works.    Nor  for  the  loss  of 
trade  or  custom  by  reason  of  a  work  not  other- 
wise affecting  the  house  in  or  upon  which  the 
trade  has  been  carried  on.    Ibid, 
t   Trustees  were  possessed  of  a  spinning-mill 
ninety  yards  from  an  important  main  thorough- 
fare in  Glasgow,  having  parallel  accesses  on  the 
level  from  two  sides  of  the  mill  to  the  thorough- 
fare.   A  railway  company,  under  their  special 
Act,   cut  off  entirely  one   access,  substituting 
therefor  a   deviated  road  over  a  bridge  with 
steep  gradients.     And  the  other  access  they 
diverted  and  made  less  convenient.    But  none 
of  the  operations  were  carried  on  ex  adverso 
the  premises.    When  the  bill  was  before  Parlia- 
ment the  trustees  were  induced  to  withdraw 
their  opposition  in  consideration  of  an  agree- 
ment by  which  the  company  undertook  that 
in  the  event  of  the  land  of  the  trustees  and  of 
others  being  {.injuriously  affected  by  the  con- 
struction of  any  of  the  works  proposed  by  the 
bill,  their  claim  to  compensation  should  not  be 
barred  by  reason  of  the  company  not  taking 
part  of  their  land.    The  trustees  claimed  com- 
pensation for  the  diminished  value  of  their  pre- 
mises by  reason  of  the  detour  and  gradients : — 
Held  (affirming  the  decision  of  the  Court  below), 
that  though   the  agreement  gave  no  right  to 
compensation,  the  trustees  were  entitled  to  it 
under  the  Railways  and  Lands  Clauses  Consolida- 
tion (Scotland)  Act,  1845.    Ibid. 

Per  Lord  Selborne,  L.C. : — The  obstruction  of 
access  to  a  private  property  by  a  public  road  need 
not  be  ex  adverso,  but  it  must  be  proximate  and 
not  remote  or  indefinite  to  entitle  the  owner  of 
that  property  to  compensation  for  the  loss  of  it. 
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And — It  is  a  question  whether  a  mere  change  of 
gradient  alone  would  be  a  proper  subject  for 
compensation.    Ibid. 

The  Metropolitan  Board  of  Works  v.  McCarthy 
(43  Law  J.  Rep.  C.P.  385  ;  Law  Rep.  7  H.L.  243) 
applied.    Ibid. 

The  Caledonian  Railway  Company  v.  Ogilvy 
(2  Macq.  229)  explained  and  distinguished.  Ibid. 

Chamberlain  v.  The  West  End  of  London  Rail- 
way Company  (2  B.  A  S.  617)  and  Beckett  v.  The 
Midland  Railway  Company  (Law  Rep.  3  C.P.  82) 
approved.  Ricket  v.  The  Metropolitan  Railway 
Company  (Law  Rep.  2  H.L.  175)  examined.  Ibid. 

3.— Land  injuriously  affected:  superior  and 
vassal :  construction  of  feu  contract :  interdict : 
compensation] — Where  there  is  an  implied  obli- 
gation by  a  superior  to  prosecute  a  f euing  scheme 
for  the  benefit  of  the  feuars,  the  feuars  have  a 
vested  interest  de  futuro  in  the  roads  and  streets 
shewn  on  the  feuing  plan,  sufficient  to  sustain  a 
claim  for  compensation  nnder  the  Railways 
Clauses  (Scotland)  Act,  1845.  The  compulsory 
taking  by  a  railway  company  under  their  statu- 
tory powers,  of  part  of  a  superior's  estate,  can- 
not be  regarded  as  equivalent  either  in  fact  or 
law  to  an  exercise  of  a  power  reserved  by  the 
superior  himself.  Fleming  v.  The  Newport 
Railway  Company  (HX.  Sc),  Law  Rep.  8  App. 
Cas.  265. 

The  Solway  Railway  Company  v.  Jackson  (1 
Ct.  Sees.  Cas.  4th  series,  831)  affirmed.    Ibid. 

Henderson  v.  Ninimo  and  Colquhoun  (2  ibid. 
2nd  series,  869)  and  Crawford  v.  Field  (2  ibid. 
4th  series,  20)  distinguished.    Ibid. 

4. — Transfer  of  undertaking :  commencement 
of  payment :  42  <£  43  Vict.  c.  155,  ss.  3,  6] — For 
thirteen  years  down  to  July,  1879,  the  Caledonian 
Railway  Company  had  been  proprietors  of  the 
D.  and  A.  Railway,  and  had  incurred  certain 
liabilities  in  respect  to  payment  of  dividends  to 
preference  and  ordinary  shareholders  of  the  D. 
and  A.  line.  The  preamble  of  the  North  British 
Railway  fD.  and  A.  joint  line),  passed  July,  1879 
(42  &  43  Vict.  c.  civ.),  set  forth  that  it  was  ex- 
pedient that  the  Caledonian  and  North  British 
Companies  should  have  equal  rights  and  powers, 
and  be  subject  to  equal  liabilities  over  and  with 
respect  to  the  D.  and  A.  line.  Section  3  pro- 
vided that  on  and  after  the  1st  of  February, 
1880,  called  the  "vesting  period,"  all  interest 
which  the  Caledonian  possessed  should  be  trans- 
ferred to  the  Caledonian  and  North  British 
jointly  and  in  equal  proportions  in  manner  here- 
inafter provided  by  the  Act.  Section  6  provided 
that  the  consideration  for  the  transfer  of  the 
joint  line  shall  be  as  follows :  "  (1)  From  and 
after  the  vesting  period  the  company  (the  North 
British)  shall  pay  to  the  Caledonian  Railway 
Company  half-yearly  on  the  1st  of  March  and 
1st  of  September  in  each  year  a  sum  equal  to 
one-half  of  the  aggregate  of  the  following  half- 
yearly  payments  for  whioh  the  Caledonian  Rail 
way  Company  are  now  liable  in  respect  of  their 
acquisition  of  the  D.  and  A.  Railway."  The 
Caledonian  Railway  Company  claimed  that  under 
this  section  there  was  a  half-yearly  payment 


amounting  to  5,9031.  15s.  due  on  the  1st  of 
March,  1880 :— Held  (affirming  the  decision  of 
the  Court  below),  that  the  liability  to  make  pay- 
ment in  1880  did  not  arise  till  September,  the 
time  of  payment  applicable  to  the  first  six 
months  following  the  1st  of  February,  1880.  Per 
Lord  Selborne,  L.C. : — The  more  literal  con- 
struction of  a  section  of  a  statute  ought  not  to 
prevail  if  it  is  opposed  to  the  intentions  of  the 
Legislature  as  apparent  by  the  statute,  and  if 
the  words  are  sufficiently  flexible  to  admit  of 
some  other  construction  by  which  that  intention 
will  be  better  effectuated.  TJie  Caledonian  Rail- 
way Company  v.  The  North  British  Railway 
Company  (HX.  Sc),  Law  Rep.  6  App.  Cas.  114. 

Contract  to  stop  passenger  trains.    See  Railway 
Company,  9. 

Registration. 

[Amendment  of  law  regulating  registration  of 
voters  in  Scotland.    48  Vict.  c.  16.] 

Restitutio  in  integrum. 
See  supra,  Public  Right,  2. 

River. 

Navigable  river:  right  of  Clyde  trustees  to 
dredge  foreshore]— The  Clyde  Navigation  Trus- 
tees, being  empowered  by  sections  76  and  84  of 
21  &  22  Vict.  c.  149  to  dredge  the  bed  of  the 
river  Clyde  to  a  depth  of  seventeen  feet,  cannot 
be  interdicted  from  dredging  ground  which  has 
been  declared  the  property  of  the  riparian  owner, 
subject  to  any  right  which  the  public  may  have 
over  it,  and  subject  also  to  any  rights  conferred 
on  the  trustees  by  their  Acts  of  Parliament : — 
Held  so  (affirming  the  decision  of  the  Court  be- 
low), but  without  prejudice  to  the  question  of 
their  liability  to  subsequent  compensation  for 
damage.  Lord  Blantyre  v.  The  Clyde  Naviga- 
tion Trustees  (HX.  Sc),  Law  Rep.  6  App.  das. 
273. 

Bale  of  Goods. 

1. — Article  in  course  of  completion:  bank- 
ruptcy :  delivery  of  article  before  sequestration] 
— By  the  law  of  Scotland  there  must  be  delivery 
to  give  effect  to  a  contract  of  sale,  but  the 
Mercantile  Law  Amendment  (Scotland)  Act,  for 
the  express  purpose  of  assimilating  the  law 
of  Scotland  to  that  of  England  on  such  points, 
enacts:  "Where  goods  have  been  sold,  but 
the  same  have  not  been  delivered  to  the  pur- 
chaser, and  have  been  allowed  to  remain  in  the 
custody  of  the  seller,  it  shall  not  be  competent 
for  any  creditor  of  such  seller  after  the  date  of 
such  sale  to  attach  such  goods  as  belong  to  the 
seller  by  any  diligence  or  process  of  law,  includ- 
ing sequestration,  to  the  effect  of  preventing  the 
purchaser  or  others  in  his  right  from  enforcing 
the  delivery  of  the  same  " : — Held,  that  the  sta- 
tute applied  to  the  case  of  a  contract  for  sale  of 
a  ship  which  was  in  course  of  construction  by 
the  vendor,  and  which  remained  in  his  posses- 
sion and  was  unfinished  at  the  date  of  his  bank- 
ruptcy. McBain  v.  Wallace  (HX.  So.),  Law  Rep. 
6  App.  Cas.  588. 
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Where  there  is  an  absolute  bona  fide  contract 
of  sale  of  an  article,  which  is  not  delivered  before 
the  bankruptcy  of  the  seller,  the  right  of  the  buyer 
under  the  contract  to  have  delivery  cannot  be 
defeated  by  proof  that  the  character  of  buyer 
had  been  conferred  on  him  merely  for  the  pur- 
pose of  his  having  a  security  for  money  intended 
to  be  advanced  by  him.    Ibid. 

2. — Condition  precedent :  implement  of  con- 
dition prevented  :  remedy] — Where  a  contract  of 
sale  and  delivery  makes  acceptance  of  the  thing 
sold  and  payment  of  the  price  conditional  on  a 
certain  thing  being  done  by  the  seller,  if  the 
buyer  prevents  the  possibility  of  the  seller  ful- 
filling the  condition,  the  contract  is  to  be  taken 
as  satisfied.  A.  agreed  to  buy  of  B.  a  digging 
machine,  upon  condition  that  it  should  be  cap- 
able of  excavating  a  given  quantity  of  clay  in  a 
fixed  time  on  a  "properly  opened-up  face"  at 
the  C.  railway  cutting.  The  machine  failed  at 
another  cutting  to  excavate  the  required  quantity, 
and  on  its  being  removed  to  the  "C."  cutting 
and  tried  at  a  face  not  a  "  properly  opened-up 
one,"  and  breaking  down  after  a  few  days*  work, 
A.  refused  to  give  it  any  further  trial  or  to  pay 
the  price  of  the  machine : — Held  (affirming  the 
decision  of  the  Court  below),  that  B.  was  entitled 
to  a  decree  against  A.  for  payment  of  the  price 
of  the  machine.  Mackay  v.  Dick  (HJb.  So.), 
Law  Bep.  6  App.  Cas.  251. 

Sohool  Board. 

[Begulation  of  procedure  of  School  Boards  in 
Scotland  in  the  dismissal  of  teachers.  45  & 
46  Vict.  c.  18.] 

Secretary  for  Scotland. 

Appointment  of  a  Secretary  for  Scotland  and 
Vice-President  of  the  Scotch  Education  De- 
partment.   48  &  49  Vict.  c.  61.] 

Sheriff's  Court. 

[Amendment  of  Sheriff  Court  Houses  Act,  1860. 
47  <fe  48  Viot.  c.  42.] 

See  supra,  Appeal. 

Statutory  Power. 

Damage  to  lands  by  extraordinary  flood :  es- 
cape of  water  from  reservoir :  liability  of  water 
commissioners] — By  the  43rd  section  of  the  Kirk- 
caldy and  Dysart  Waterworks  Act,  1867,  it  was 
provided  that  the  commissioners  under  the  Act 
"  should  be  bound  to  make  good  to  the  Countess 
of  Rothes  and  her  heirs,  Ac,  all  damages  which 
may  be  occasioned  to  her  or  them  by  reason  of 
or  in  consequence  of  any  bursting  or  flow  or 
escape  of  water  from  any  reservoir  or  aqueduct 
or  pipe  or  other  work  connected  therewith" 
which  may  be  constructed  by  the  commissioners. 
The  Countess  is  proprietrix  of  lands  situated  be- 
low the  site  of  one  of  the  reservoirs,  and  during 
an  extraordinary  rainfall  a  great  quantity  of 
water  was  continuously  discharged  from  the  re- 
servoir through  ft  waste  weir  into  the  water- 


course of  a  burn,  and  did  much  damage  to  the 
Countess's  lands.  She  claimed  compensation. 
There  was  no  failure  or  insufficiency  of  the  works, 
and  no  negligence : — Held,  reversing  the  decision 
of  the  Court  below  (Lord  Blackburn  dissenting), 
that,  on  the  construction  of  the  above  clause, 
the  Countess  was  entitled  to  compensation  for 
damage  by  flood  waters  from  the  reservoir,  no 
matter  how  caused.  Per  Lord  Watson :— Sta- 
tutory provisions,  suoh  as  here,  in  a  local  and 
personal  Act  must  be  regarded  as  a  contract 
between  the  parties,  whether  made  by  their 
mutual  agreement  or  forced  on  them  by  the 
Legislature.  The  Countess  of  Both**  v.  The  Kirk- 
caldy Waterworks  Commissioners  (ILL.  So.),  Law 
Bep.  7  App.  Cas.  694. 

Superior  and  Vassal. 

See  supra,  Heritable   Property,  3;    Railway 

Company,  8. 

Support. 

See  supra,  Mines,  8. 

Theatre. 
See  supra,  Heritable  Property,  1. 

Trustee. 

Appropriation  of  legacies :  right  to  indemnity] 
— Where  trustees  under  a  will  had  the  power  to 
sever,  and  had  severed,  two  legacies,  and  had 
placed  them  in  separate  investments  for  behoof 
of  the  respective  beneficiaries, — Held,  that  the 
trustees  had  no  right  to  relief  from  the  invest- 
ments allotted  to  one  set  of  beneficiaries  for  lia- 
bilities incurred  on  those  allotted  to  the  other 
set  of  beneficiaries.  Fraser  v.  Murdoch  (ILL. 
Sc),  Law  Bep.  6  App.  Cas.  855. 

Ex  parte  Garland  (10  Ves.  jun.  110)  followed. 
Ibid. 

Will. 

Holograph  document :  ambiguity] — The  only 
testamentary  instrument  left  by  the  deceased 
was  a  holograph  writing,  signed  and  dated  and 
complete  in  its  testamentary  provisions,  but 
headed  "Notes  of  intended  settlement  by  "  the 
deceased.  The  proof  allowed  threw  no  light  on 
the  intentions  of  the  deceased :— Held  (affirming 
the  decision  of  the  Court  below),  that  the  docu- 
ment was  the  last  will  and  settlement  of  the 
deceased.  A  mere  ambiguity  occurring  in  the 
descriptive  title  written  by  the  testator  cannot 
qualify  the  terms  or  destroy  the  validity  of  the 
document,  when  the  legal  character  and  effect 
of  the  document  taken  by  itself  are  not  doubtful. 
Whyte  v.  PoUok  (H.L.  Sc.),  Law  Bep.  7  App. 
Cas.  400. 

Scotch  assets :  administration  in  England.    See 
supra,  Jurisdiction. 

Will  proved  in  Scotland :  assets  in  England  also. 
See  Pbobate— Grant,  7. 
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SCOTCH  SEQUESTRATION. 
See  Bankruptcy — Adjudication,  2. 

SEA. 

Bodies  cast  on  shore :  liability  of  parish  as  to 
interment:  tidal  navigable  river  at  a  point 
thirty  miles  from  its  month,  held  not  to  be 
"  sea  "  within  48  Geo.  8.  c.  75.  See  Burial,  2. 

SEA  FISHERIES. 

[Amendment  of  the  law  relating  to  sea  fisheries 
by  providing  for  the  protection  of  clam  and 
bait  beds.    44  &  45  Vict.  c.  11.] 

[Sea  Fisheries  (Ireland)  Act,  1883.  Promotion 
of  the  sea  fisheries  of  Ireland.  46  &  47 
Vict.  c.  26.] 

[Sea  and  Coast  Fisheries  (Fund)  Ireland  Act, 
1884.  Provisions  for  better  control  of  funds 
under  control  of  trustees  to  aid  the  sea  and 
coast  fisheries  of  Ireland.  47  &  48  Vict. 
c.  21.] 

[Amendment  of  part  iii.  of  the  Sea  Fisheries 
Act,  1868,  by  extending  the  same  to  cockles. 
47  A  48  Vict.  c.  27.] 

[Sea  Fisheries  Scotland  (Amendment)  Act,  1885. 
Amendment  of  the  law  relating  to  Scottish 
sea  fisheries.    48  &  49  Vict.  c.  70.] 

See  Fishery. 

SEA  WALL. 

Repair  ratione  tenures :  extraordinary  storm : 
liability:  burden  of  proof :  commissioners:  in- 
terest  in  subject-matter] — Where  the  owners  of 
land  fronting  the  sea-shore  are  bound  by  pre- 
scription to  keep  the  sea  walls  in  repair,  the 
ordinary  liability  of  such  owners  is  confined  to 
keeping  the  walls  in  a  sufficient  state  of  repair 
to  resist  the  effect  of  an  ordinary  storm;  but 
evidence  may  be  given  to  shew  further  that  such 
owners  are  liable  by  prescription  to  repair  sea 
walls  even  though  destroyed  by  an  extraordinary 
storm.  Reg.  v.  The  Commissioners  of  Sewers 
for  the  Levels  of  Fobbing  (App.),  54  Law  J.  Rep. 
M.C.  89 ;  Law  Rep.  14  Q.B.  D.  561. 

The  burden  of  proving  such  further  liability 
lies  on  the  Commissioners  of  Sewers,  who,  in 
the  absence  of  such  proof,  must  make  a  rate 
upon  the  whole  level  to  defray  the  costs  of  re- 
pairing damage  done  to  the  sea  walls  by  an 
extraordinary  storm.    Ibid. 

An  order  for  payment  *of  the  costs  of  repair- 
ing a  sea  wall  made  upon  a  frontager  by  the 
Commissioners  of  Sewers,  some  of  whom  are 
the  owners  of  lands  in  the  level,  cannot  be  en- 
forced, upon  the  ground  that  such  commissioners 
are  persons  interested  in  the  making  of  such  an 
order  which  would  relieve  them  from  liability  to 
contribute  as  owners  towards  the  cost  of  repair- 
ing the  wall.    Ibid. 

Judgment  of  the  Queen's  Bench  Division  (re- 
ported 58  Law  J.  Rep.  M.C.  113)  varied.     Ibid. 

Digest,  1881-1885. 


SEAL. 

Contract  under,  when  necessary.  See  Public 
Health  Act,  6-9. 

SEAMAN. 
See  Ship— Offence ;  Wages,  1,  2. 

SEARCH   WARRANT. 

[Power  to  issue,  where  woman  or  girl  is  unlaw- 
fully detained  for  immoral  purposes.  See 
48  &  49  Vict.  c.  69,  s.  10.] 

SEARCHES. 

[Statutory  provisions  for  facilitating  searches  for 
entries  of  judgments,  deeds,  and  other  matters 
or  documents.  Conveyancing  Act,  1882,  45  & 
46  Vict.  c.  39,  s.  2.] 

SECOND  COUSINS. 
See  Will— Class,  4-6. 

SECOND  MORTGAGEE. 
See  Mortgage — Priority,  8. 

SECRET  PROFIT. 
See  Company— Promoter,  2. 

SECURED  CREDITOR. 

Proof  by.  See  Administration,  47;  Bank- 
ruptcy— Secured  Creditor,  3-6;  Company — 
Winding-up,  55,  56. 

SECURITY. 

See  Bill  of  Sale  ;  Mobtoaoe. 

Costs,  for.    See  Costs — Security  for. 

Surety :  right  to  securities.  See  Principal  and 
Surety,  11, 12. 

SENTENCE. 

Ecclesiastical  law:  process.  See  Church  and 
Clergy,  18. 

SEPARATE    ESTATE    OF    MARRIED 

WOMAN. 

See    Husband   and   Wife,    48-67. 

SEPARATE  EXAMINATION. 
See  Partition,  10 ;  Settled  Estates  Act,  8. 

SEPARATION  DEED. 

See  Husband  and  Wife,  68-73. 

Specific  performance  of  agreement  for :  "  usual 
covenants,"  what  are.  See  Specific  Per- 
formance, 14. 

3X 
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SEQUESTRATION-SETTING  ASIDE  AWABD. 


SEQUESTRATION. 

See  1-Jankbuptcy— Sequestration ;  Crubch  and 
Cleboy,  6 ;  Divorce— Sequestration;  Practice 
— Sequestration. 

SERVANT. 
See  Mastbb  and  Sbbvant. 

SERVICE  OF  PROCESS. 
See  Pbactioe — Service. 

SESSIONS. 

See  Justice  of  the  Peace. 

Appeal  by  highway  board  ordered  to  do  repairs 
to  highway.    See  Highway,  10. 

Appeal :  licensing :  refnsal  of  licence.  See 
Alehouse,  13. 

Appeal :  Metropolis  Local  Management  Acts : 
order  for  demolition  of  building.  See  Metro- 
polis, 2. 

Appeal:  order  of  removal:  corroborative  evi- 
dence.   See  Poor  Law,  7. 

Appeal:  rate:  time  for  giving  notice.  See 
Poob  Rate,  8. 

Case  stated.    See  Justice  of  the  Peace,  12. 

SET-OFF. 

1. — Bankruptcy :  composition  and  annulment 
of  bankruptcy] — Where  a  composition  is  ac- 
cepted and  a  bankruptcy  annulled  under  section 
28  of  the  Bankruptcy  Act,  1869,  the  amount  of 
the  composition  on  a  provable  debt  is  substituted 
for  the  debt,  whether  the  creditor  proves  or  not : 
— Held,  therefore,  that  debts  anterior  in  date  to 
a  bankruptcy  which  was  so  annulled  could  not 
be  set  off  against  a  benefit  afterwards  coming  to 
the  debtor  under  the  will  of  the  creditor.  One 
of  the  debts  in  question  was  for  money  lent 
more  than  six  years  before  the  bankruptcy.  The 
Court  refused  to  infer  from  the  date  that  the 
debt  had  at  the  time  of  the  bankruptcy  been 
barred  by  the  Statute  of  Limitations  so  as  to  be 
not  provable.  In  re  OrpeWs  Estate;  Beswick 
v.  Orpen,  50  Law  J.  Rep.  Chano.  25 ;  Law  Rep. 
16  Ch.  D.  202. 

2. — Joint  debt  against  several:  debt  due  to 
co-surety] — To  an  action  on  a  covenant  by  the 
defendant  to  discharge  oertain  liabilities  in- 
curred by  the  plaintiff,  the  defendant  pleaded 
that  he  had  entered  into  the  covenant  jointly 
and  severally  with  one  Wilson,  that  a  debt  ex- 
ceeding the  amount  of  the  plaintiff's  claim  was 
owing  by  the  plaintiff  to  Wilson,  and  that 
Wilson  had  assigned  this  debt  to  himself  and 
the  defendant  in  equal  Bhares  as  tenants  in 
common.  To  one  moiety  of  the  plaintiff's 
claim  the  defendant  claimed  to  set  off  his  share 
of  the  plaintiff's  debt  to  Wilson,  and  to  the 
other  moiety  of  the  plaintiff's  claim  the  defen- 
dant claimed  to  set  off   the   other   share  of 


Wilson's  debt  on  the  ground  that  he  was  en- 
titled to  be  exonerated  by  Wilson  and  to  call  on 
him  to  contribute  in  equal  shares  to  the  pay- 
ment of  the  plaintiff's  claim : — Held,  that  the 
defence  shewed  no  right  of  set-off  or  counter- 
elaim  and  was  no  answer  to  the  plaintiff's  claim. 
Bowyear  v.  Pawson^  50  Law  J.  Rep.  QJJ.  495 ; 
Law  Rep.  6  Q.B.  D.  540. 

3. — Legacy:  assignment:  set-off  for  debt  in- 
curred to  executor] — An  assignee  for  value  of  an 
unpaid  legacy  takes  subject  to  liabilities  attach- 
ing to  the  same  as  part  of  the  assets,  such  as 
costs  of  administering  the  estate,  and  also  sub- 
ject to  a  lien  for  moneys  owing  by  the  legatee 
to  the  estate.  In  re  Knapman's  Estate ;  Knap- 
man  v.  Wreford  (App.),  50  Law  J.  Rep.  Chanc 
629  ;  Law  Rep.  18  Ch.  D.  300. 

The  husband  of  a  feme  covert  legatee  takes 
his  wife's  legacy  subject  to  the  same  liabilities. 
Ibid. 

Where  expenses  in  the  administration,  charge- 
able by  the  executrix  against  the  estate,  had 
been  caused  by  a  legatee's  conduct  and  were  a 
debt  from  him  to  the  executrix, — Held,  that  his 
legacy  was  subject  to  a  lien  in  the  hands  of  the 
executrix  for  the  amount,  to  the  exoneration  of 
the  residuary  and  other  legatees.    Ibid. 

Decision  of  Hall,  V.C.,  affirmed.    Ibid. 

Army  agent  entitled  to,  against  value  of  officer's 
commission.    See  Abmy,  1. 

Bankruptcy,  in.  See  Bankruptcy.  —  Mutual 
Dealings. 

Company:  contract  of  sale  of  goods:  delivery 
of  goods  after  winding  up  in  pursuance  of 
previous  contract.  See  Compact— Winding- 
up,  73. 

Costs,  of,  against  debt.    See  Costs— Set-off. 

Debt  or  damages.  See  Company  —Winding- 
up,  70. 

Lien  of  solicitor:  set-off  not  allowed  so  as  to 
prejudice.    See  Soliottob,  43. 

Pension  of  retired  clerk  cannot  be  set  off  by  in- 
cumbent against  debt  due  to  him.  See  Chubch 
and  Clebot,  20,  21. 

Pleading:  counterclaim.  See  Practice— Plead- 
ing, 12-16,  27,  28. 

Separate  debt,  of,  against  joint  liability  of  di 
rectors  for  misfeasance.  See  Company — Di 
rector,  16. 

Undischarged  bankrupt,  as  against.  See  Bank 
buptcy — Undischarged  Bankrupt,  4. 

Undisclosed  principal,  as  against.  See  Pbin 
opal  and  Agent,  15. 

Unliquidated  damages :  winding-up.  See  Com 
pant — Winding-up,  72. 

Unliquidated  damages :  right  of  set-off  in  bank 
ruptcy  extending  to.  See  Bankbuptcy — Mutual 
Dealings,  6. 

SETTING  ASIDE  AWARD. 
See  Arbitration,  3-5. 


SETTING  ASIDE  SETTLEMENT— SETTLED  LAND  ACT. 
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SETTING  ASIDE  SETTLEMENT. 
See  Settlement,  28,  29. 

SETTLED  ACCOUNT. 

See  Building  Society,  2 ;  Pbactice — Account, 
5  ;  Production  of  Documents,  18. 

SETTLED  ESTATES  ACT. 
Costa. 

Drainage  of  Land. 
Married  Woman,  Content  of. 
Order. 
Petition. 
Sale  ont  of  Court. 

Costs. 

1,— Proceedings  for  protection  of  estates] — 
Trustees  authorised  on  petition  under  the  Trus- 
tee Belief  Act,  8.  30,  to  adopt  proceedings  taken 
by  a  tenant  for  life  in  resisting  claims  of  rights 
of  common  over  the  settled  estates,  and  to  apply, 
money  in  their  handB,  proceeds  of  Bales  and  en- 
franchisements of  the  estate,  towards  payment 
as  between  solicitor  and  client  of  the  costs  in- 
curred by  the  tenant  for  life.  In  re  Earl  de  la 
Warr's  Settled  Estates,  51  Law  J.  Rep.  Chanc. 
407. 

Where  the  Court  is  satisfied  of  the  necessity 
of  proceedings  taken  for  the  protection  of  a  set- 
tled estate,  the  costs  as  between  solicitor  and 
client  can  be  directed  to  be  raised  and  paid 
under  the  Settled  Estates  Act,  1877,  s.  17,  al- 
though no  application  has  been  made  to  the 
Court  previously  to  commencing  such  proceed- 
ings.   Ibid. 

Drainage  of  Land. 

2.— The  Settled  Estates  Act,  1877,  does  not 
empower  the  Court  to  direct  the  carrying  out  of 
schemes  of  drainage  for  agricultural  purposes ; 
but  the  powers  given  by  sections  20  and  21  have 
reference  to  the  development  of  lands  for  the 
purposes  of  a  building  estate.  Order  of  refer- 
ence under  the  Drainage  Aot  (8  &  9  Vict.  o.  56). 
In  re  Poynder's  Settled  Estates;  Dickson-Poyn- 
der  v.  Cook,  50  Law  J.  Bep.  Chanc.  753. 

Married  Woman,  Consent  of. 

3. — A  woman,  married  since  the  passing  of 
the  Married  Women's  Property  Act,  1882,  need 
not,  having  regard  to  sections  1  and  2  of  that 
Act,  be  examined  apart  from  her  husband  as  to 
her  consent  to  an  application  to  the  Court  under 
the  Settled  Estates  Act,  1877,  notwithstanding 
the  provision  of  section  50  of  that  Act  that  such 
examination  shall  be  made.  Riddell  v.  Erring- 
ton,  54  Law  J.  Bep.  Chanc.  293 ;  Law  Bep.  26 
Ch.  D.  220. 

4. — A  married  woman,  married  before  the  1st 
of  January,  1883  (the  commencement  of  the 
Married   Women's   Property  Act,  1882),  who 


applies  to  the  Court  under  the  Settled  Estates 
Act,  1877,  must  still  be  examined  apart  from 
her  husband  as  to  her  consent  pursuant  to  sec- 
tion 50  of  that  Act.  In  re  Harris's  Settled 
Estates,  54  Law  J.  Bep.  Chanc.  208 ;  Law  Bep. 
28  Ch.  D.  171. 

Order. 

6.— Error  apparent  on  face  of  order]— An 
order  made  under  the  Settled  Estates  Act,  1877, 
was  wrong  in  not  naming  the  persons  entitled 
in  remainder,  with  whose  concurrence  and  con- 
sent the  Court  dispensed  in  ordering  a  sale 
under  the  Aot.  Upon  the  purchaser  objecting 
that  the  order  was  improper, — Held,  that  in 
spite  of  that  error  the  purchaser  was  protected 
by  section  70  of  the  Conveyancing  Act.  In  re 
Sail  Dare's  Contract  with  Messrs.  Simeon  and 
Mason  (App.),  51  Law  J.  Bep.  Chanc.  671 ;  Law 
Bep.  21  Ch.  D.  41. 

Petition. 

6. — Legal  estate :  no  beneficial  owner :  trus- 
tees: persons  to  present  petition] — Where  an 
estate  is  vested  in  trustees  and  there  is  not  for 
the  time  being  any  beneficial  owner  of  the  rents 
and  profits,  the  trustees  are  persons  who  may, 
under  the  28rd  section  of  the  Settled  Estates 
Aot,  1877,  apply  to  the  Court  by  petition  in  a 
summary  way  to  exercise  the  powers  conferred 
by  the  Act  Vine  v.  Raleigh,  Law  Bep.  24  Ch. 
D.  238. 

WoUey  v.  Jenkins  (23  Beav.  53)  discussed. 
Ibid. 

Sale  ont  of  Court. 

7. — The  Court  has  no  jurisdiction  to  direct  a 
sale  under  the  Settled  Estates  Aot,  1877,  to  be 
conducted  out  of  Court.  In  re  Harvey's  Settled 
Estate,  Law  Bep.  26  Ch.  D.  123. 

In  re  Adams'  Settled  Estates  (Law  Bep.  9  Ch. 
D.  116)  not  followed.    Ibid. 

8. — A  sale  out  of  Court  will  not  be  allowed 
under  the  Settled  Estates  Acts.  In  re  Dryden's 
Settled  Estates,  50  Law  J.  Bep.  Chano.  752. 

Persons  entitled  to  a  part  only  of  the  rents 
and  profits  may  petition.    Ibid. 

Succession  duty:  sale  by  Court:  purchaser 
discharged  from  liability.  See  Succession 
Duty,  6. 

SETTLED  LAND  ACT. 
Heirlooms. 

Improvements. 

Infant. 

Investment. 

"  Settlement." 

Settlement  by  way  of  Trust  for  Sale, 

Tenant  for  Life. 
Definition. 
Fiduciary  position. 
Lunatic* 
Powers. 
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Trustee  for  Purposes  of  Act. 
Appointment, 
Notice  to. 
Powers, 

[Bales  under  the  Settled  Land  Act  (December, 
1882).    See  52  Law  J.  Rep.  Chano.  ad  init.] 

[Settled  Land  Act,  1882.  Sales,  leases,  and 
other  dispositions  of  settled  land  facilitated, 
and  the  execution  of  improvements  thereon 
promoted.  45  &  46  Vict.  c.  88.  Building 
leases,  as.  8,  10.  Capital  trust  money,  appli- 
cation of,  88.  21-24.  Contracts,  power  for 
tenant  for  life  to  enter  into,  s.  31.  Convey- 
ances by  tenant  for  life,  s.  20.  Copyholds, 
powers  of  tenant  for  life  with  regard  to,  s.  14. 
Costs,  payment  of,  out  of  settled  property, 
s.  47.  Definitions,  s.  2.  Enfranchisements, 
powers  of  tenant  for  life  to  effect,  ss.  3,  4. 
Exchange,  ss.  8,  4.  Forfeiture,  provision 
against,  s.  52.  Heirlooms,  power  for  tenant 
for  life  to  sell,  8.  87.  Improvements,  applica- 
tion of  capital  trust  money  in  effecting,  ss. 
25-29.  Incumbrances,  transfer  of,  s.  5.  In- 
fants, ss.  59,  60.  Investment  or  application 
of  capital  trust  money,  ss.  21-24.  Invest- 
ment of  money  paid  into  Court  under  Lands 
Clauses  Acts  or  other  Acts,  s.  82.  Ireland, 
application  to,  s.  65.  Jurisdiction,  s.  46.  Land 
Commissioners,  constitution  and  powers  of, 
s.  48.  Leases,  provisions  as  to,  ss.  6-12. 
Lunatic  tenant  for  life,  s.  62.  Mansion-house 
and  park,  sale  of,  restricted,  s.  15.  Married 
woman,  position  of,  under  the  Act,  s.  61. 
Minerals  and  surface,  sale  of,  apart  from 
land,  s.  17.  Mining  leases,  ss.  9,  10,  11. 
Mortgage,  power  for  tenant  for  life  to,  8. 18. 
Payment  of  money  into  Court,  s.  46.  Powers 
under  the  Act  not  assignable,  s.  50.  Sales, 
provisions  as  to,  ss.  3-5.  Surrenders,  s.  13. 
Timber,  powers  of  tenant  for  life  to  cut  and 
sell,  s.  35.  Trustees,  appointment  and  powers 
of,  Ac,  ss.  38-45.  Undivided  share,  tenant 
for  life  of,  power  to  concur  in  disposition  of, 
s.  19.] 


Heirlooms. 

[Power  for  tenant  for  life  of  land  to  sell  heir- 
looms settled  on  trust  to  devolve  with  the 
land.    45  <fc  46  Vict.  c.  38,  s.  37.] 

1. — Mansion-house :  ss,  3  and  15]— A  testator 
bequeathed  certain  specified  articles  to  his  trus- 
tees to  be  held  as  heirlooms  and  annexed  to  his 
mansion-house  so  as  to  be  enjoyed  by  the  person 
for  the  time  being  entitled  to  die  said  mansion- 
house.  He  then  devised  his  mansion-house  and 
the  adjacent  lands,  of  which  a  plan  was  indorsed 
on  his  will,  together  with  other  hereditaments, 
to  his  trustees  in  trust  for  his  son  for  life  with- 
out impeachment  of  waste,  and  after  the  death 
of  his  son  in  trust  successively  for  his  grandsons 
born  during  his  lifetime  for  life,  with  remainders 


over  in  strict  settlement.  And  the  testator 
directed  that  during  the  minority  of  any  male 
and  the  minority  and  discoverture  of  any  female 
who  if  of  full  age  would  be  entitled  to  the  pos- 
session thereof,  the  said  mansion-house  and 
premises  should  be  kept  up  as  a  place  of  re- 
sidence for  the  person  for  the  time  being  entitled 
to  the  possession  thereof.  The  said  mansion- 
house  and  lands  delineated  in  the  plan  were 
excepted  from  the  powers  of  leasing  and  sale 
contained  in  the  will.  The  tenant  for  life  desir- 
ing a  sale  of  the  mansion-house  and  adjacent 
lands,  and  the  trustees  withholding  their  con- 
sent, a  summons  was  taken  out  asking  for  a 
sale:— Bacon,  Y.C.,  in  ordering  a  sale  of  the 
mansion-house  and  demesnes,  directed  the  sum- 
mons to  be  amended  by  the  inclusion  of  the 
heirlooms,  and,  the  summons  having  been  so 
amended,  ordered  the  heirlooms  as  well  as  the 
mansion-house  and  demesnes  to  be  sold,  with 
liberty  to  the  tenant  for  life  to  bid  for  the  heir- 
looms. In  re  J.  B.  Brown,  deceased,  53  Law  J. 
Bep.  Chano.  921 ;  Law  Bep.  27  Ch.  D.  179. 

2. — Proceeds  of  sale:  discharge  of  incum- 
brances on  inheritance]— Money  produced  by  the 
sale  of  heirlooms  and  personal  chattels  settled 
in  trust  to  devolve  with  land  until  a  tenant  in 
tail  by  purchase  attains  the  age  of  twenty -one 
years  may  be  applied,  at  the  instance  of  the 
tenant  for  life,  in  the  discharge  of  incumbrances 
affecting  the  inheritance  of  the  settled  land, 
notwithstanding  the  fact  that  the  interest  of  the 
remainderman  is  materially  altered  thereby.  In 
re  The  Duke  of  Marlborough9 s  Settled  Estates ; 
The  Duke  of  Marlborough  v.  Marjoribanks,  54 
Law  J.  Bep.  Chanc.  833  ;  Law  Bep.  30  Ch.  D. 
127.  [Affirmed  on  appeal,  55  Law  J.  Bep. 
Chanc.  339.] 

3. — Title  of  honour:  hereditary  dignity  not 
annexed  to  a  place :  baronetcy] — An  hereditary 
dignity  is  within  section  10,  sub-section  2,  of 
the  Settled  Land  Act,  1882,  which  provides  that 
land  shall  include  incorporeal  hereditaments. 
Therefore  the  Court  has  jurisdiction  under  sec- 
tion 37  to  order  a  sale  of  personal  chattels 
settled  so  as  to  devolve  with  such  a  title.  In  re 
Sir  J.  Rivetl'Carnac's  Will,  54  Law  J.  Bep. 
Chanc.  1074  ;  Law  Bep.  30  Ch.  D.  136. 

The  estate  of  a  baronet  in  his  dignity,  although 
not  annexed  to  a  place,  is  an  estate  in  fee  tail. 
Ibid. 

Improvements. 

[Power  to  apply  capital  trust  money  in  the  exe- 
cution of  improvements  on  settled  land.  45 
&  46  Vict.  o.  38,  ss.  25-29.] 

4. — Charge  for  drainage  loan :  payment  out 
of  capital  moneys] — A  charge  created  prior  to  the 
passing  of  the  Settled  Land  Act,  1882,  by  a 
tenant  for  life  of  settled  land  under  the  Improve- 
ment of  Land  Act,  1864,  for  drainage  or  other 
improvements,  and  which  by  section  66  of  that 
Act  is  made  repayable  by  instalments,  is  "  an 
incumbrance  affecting  the  inheritance  of  the 
settled  land"    within  section  21  (ii.)  of  the 
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Settled  Land  Act,  and  as  such  can  be  purchased 
by  trustees ;  but,  having  regard  to  the  provision 
of  section  66  of  the  Act  of  1864,  cannot  be  dis- 
charged out  of  capital  moneys  arising  under  the 
Settled  Land  Act  so  as  to  relieve  the  tenant  for 
life  from  payment  of  his  instalments.    In  re  Sir 

W.  KnatchbulVs  Settled  Estate  (App.),  54  Law 
J.  Rep.  Chanc.  1168  ;  Law  Rep.  29  Ch.  D.  588. 

If  trustees  purchase  such  an  incumbrance  they 
are  bound  to  require  payment  from  the  tenant 
for  life  of  the  instalments  payable  by  him,  which 
when  received  form  capital.    Ibid. 

So  Held,  affirming  the  decision  of  Pearson,  J., 
54  Law  J.  Rep.  Chanc.  154 ;  Law  Rep.  28  Ch. 
D.  439. 

5. — Mansion-house:  drainage  and  water  sup- 
ply of:   buildings]— A  tenant  for  life  under  a 
settlement  containing  a  discretionary  trust  for 
sale  of  the  settled  estates,  and  also  a  power  to 
sell  certain  settled  heirlooms,  asked  leave  of  the 
Court  under  section  37  of  the  Settled  Land  Act, 
1882,  that  he  might  be  authorised  to  sell  part 
of  the  settled  estates  and  also  a  specified  portion 
of  the  heirlooms  ;  that  the  money  might  be  paid 
to  the  trustees,  and  that  such  part  as  might  be 
necessary  might  be  applied  by  them  in  paying 
for  certain  improvements,  consisting  of  (1)   a 
larger  and  better  supply  of  water  to  a  mansion- 
house  ;  (2)  a  new  and  improved  system  of  drain- 
age of  the  mansion-house;  (3)  rebuilding  of  the 
stables,  which  were  out  of  repair ;  (4)  the  build- 
ing of  an  agent's  house  ;  and  (5)  the  building  of 
two  cottages.    The  trustees  submitted  that  the 
proposed  improvements   (except   the  cottages) 
were  not  within  the  25th  section  of  the  Act  of 
1882 ;    and  that  even  if  they  were,  the  Court 
would  not  supersede  the  power  of  the  trustees 
by  giving  leave  to  the  tenant  for  life  to  sell 
either  the  estate  or  the  heirlooms  : — Held,  that 
the  proposed  outlay  was  all  within  section  25  of 
the   Settled  Land  Act,  1882,   and  would  have 
been  authorised  without  the  statute ;  and  leave 
given  to  the  tenant  for  life  to  sell  both  the 
settled  estates  and  the  heirlooms,  and  for  the 
application  of  the  proceeds  as  prayed.    In  re 
Moughton  Estate,  55  Law  J.  Rep.  Chanc.  87 ; 
Law  Rep.  30  Ch.  D.  102. 

6. — "  Silos  "  :  past  expenditure  :  payment 
out  of  capital :  trustees  :  separate  appearance] — 
The  tenant  for  life  of  a  settled  estate,  after  the 
passing  of  the  Settled  Land  Act,  constructed 
"silos"  upon  the  estate,  and  proposed  to  con- 
struct others.  He  then  applied  to  the  Court  to 
allow  payment  for  the  work  done  and  proposed 
to  be  done  out  of  capital  trust-money  under 
section  25  (xi.)  of  the  Act : — Held,  that  though 
a  "  silo  "  might  come  within  the  term  "  build- 
ings" used  in  the  Act,  yet,  inasmuch  as  the 
construction  of  "  silos  "  was  in  the  nature  of  an 
experiment,  the  expenditure  could  not  be  sanc- 
tioned. In  re  The  Broadwater  Estate  (App.),  54 
Law  J.  Rep.  Chanc.  1104. 

Whether  the  Court  had  power  to  sanction  the 
payment  for  past  expenditure,  qutere.    Ibid. 

On  such  an  application  the  trustees  should 
appear  separately.    Ibid. 


Infant. 

7. — Sale  out  of  court]— In  appointing  trustees 
under  the  Settled  Land  Act,  1882,  to  sell  an 
infant's  estate  (ss.  3,  59,  60),  the  Court  has 
jurisdiction  to  authorise  the  sale  to  be  made  out 
of  Court.  In  re  Price;  Leighton  v.  Price, 
Law  Rep.  27  Ch.  D.  552. 

Investment. 

[Investment  or  application  of  trust  money  under 
the  Act.  45  <k  46  Vict.  c.  38,  ss.  21-24.  In- 
vestment of  money  paid  into  Court  under 
Lands  Clauses  Acts  or  other  Acts.  45  &  46 
Vict.  c.  88,  s.  32.] 

8. — 'Railway  debenture  stock] — The  Settled 
Land  Act,  1882,  s.  32  provides  that  where,  under 
any  special  Act,  money  is  in  Court  liable  to  be 
laid  out  in  the  purchase  of  land  to  be  settled, 
that  money  may  be  invested  as  capital  money 
arising  under  the  Act,  on  the  like  terms,  if  any, 
"  respecting  costs  "  as  if  the  mode  of  investment 
were  authorised  by  the  special  Act : — Held,  that 
the  costs  of  an  interim  investment  in  debenture 
stock  of  such  money,  paid  into  Court  by  the 
Commissioners  of  Sewers  under  their  special 
Act  (which  did  not  authorise  an  investment  in 
debenture  stock),  must  be  paid  by  them  in  like 
manner  as  if  the  mode  of  investment  were 
authorised  by  the  special  Aot.  In  re  Hanbury, 
52  Law  J.  Rep.  Chanc.  687. 

9. — Money  bequeathed  to  trustees  upon  trust 
for  the  purchase  of  land  to  be  settled  in  strict 
settlement,  with  a  direction  for  investment, 
until  a  proper  purchase  is  found,  in  Government 
or  real  securities,  but  not  in  any  other  mode  of 
investment,  may,  under  section  21  of  the  Settled 
Land  Aot,  1882,  be  invested  in  railway  deben- 
ture stock.  In  re  Mackenzie's  Trusts,  52  Law 
J.  Rep.  Chanc.  726 ;  Law  Rep.  23  Ch.  D.  750. 

10. — An  investment  was  made  in  railway 
debenture  stock  of  money  paid  into  Court  under 
the  Lands  Clauses  Consolidation  Aot,  1845,  as 
the  price  of  lands  belonging  to  a  charity.  In  re 
Byron's  Charity,  53  Law  J.  Rep.  Chanc.  64. 


it 


Settlement." 


U. — "  Any  number  of  instruments  "  :  settle- 
ment and  sub-settlement]—By  a  settlement  land 
was  vested  in  trustees,  upon  trust  for  A.  for 
life;    and  after  her    death,  for  the   child   or 
children  of  the  marriage,  as  B.  her  husband 
should  appoint.    Afterwards,  on  the  marriage 
of  a  daughter,  the  land  was  appointed  to  her, 
and  vested  by  her  in  the  trustees  of  her  settle- 
ment, upon  trust  for  herself  and  other  "  persons 
by  way  of  succession  "  : — Held,  that  the  original 
settlement  alone  was  "  the  settlement  "  within 
the  meaning  of  section  2,  sub-section  1,  of  the 
Settled   Land    Act,    1882.     In   re   KnowUs's 
Settled  Estates,  54  Law  J.  Rep.  Chanc.  264 ; 
Law  Rep.  27  Ch.  D.  707. 

Settlement  by  way  of  Trust  for  Sale. 
12. — In   order   to  determine  whether   land 
vested  in  trustees  on  absolute  trusts  for  sale  is 
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within  section  63  of  the  Settled  Land  Act,  1682, 
the  Court  mast  look  simply  at  the  instrument 
which  created  the  trust ;  and  if  at  the  time  when 
a  contract  for  sale  is  entered  into  by  the  trustees 
there  is  no  person  who,  by  virtue  of  the  provi- 
sions of  that  instrument,  is  entitled  to  the  in- 
come of  the  money  arising  from  the  sale,  or  of 
the  land  until  sale,  for  his  life  or  any  other 
limited  period,  section  63  does  not  apply,  but 
the  trustees  can  exercise  the  trust  for  sale  just 
as  they  could  have  done  prior  to  the  passing  of 
the  Act.  In  re  Earle  and  Webster's  Contract, 
Law  Rep.  22  Ch.  D.  144. 

Tenant  for  Lift. 

Definition, 

[See  45  &  46  Vict.  o.  88, 8.  2.] 

13.— Actual  receipt  of  income  not  necessary] 
— In  considering  whether  a  person  is  entitled  to 
the  income  of  settled  land  within  the  meaning 
of  section  58,  sub-section  1,  cl.  ix.  of  the  Act, 
the  limitations  of  the  settlement  must  be  looked 
at,  to  see  who  is  thereby  intended  to  have  the 
income,  without  any  regard  to  the  question 
whether  under  the  particular  circumstances  of 
the  case  there  may  be  no  income  to  receive. 
In  re  C.  B.  Jones's  Settled  Estates  (App.),  53 
Law  J.  Rep.  Chanc.  807 ;  Law  Rep.  26  Oh.  D. 
736.  [Affirming  the  decision  of  Bacon,  V.G.,  62 
Law  J.  Rep.  Chanc.  969 ;  Law  Rep.  24  Ch.  D.  583.] 

14. — Annuitant  or  tenant  for  life]— A  testator 
devised  a  freehold  public-house,  which  he  had 
leased  for  a  term  of  which  about  twenty-four 
years  had  still  to  run,  to  trustees,  upon  trust  to 
permit  his  wife  to  receive  the  rents  for  her  own 
benefit  during  the  remainder  of  the  term  if  she 
should  so  long  live;  and  if  she  should  die 
before  the  end  of  the  term,  then  he  devised  the 
publio-house  to  others  in  remainder ;  but  if  she 
should  live  after  the  end  of  the  term,  then  he 
directed  the  trustees  to  sell  the  property  and 
invest  a  sufficient  part  of  the  proceeds  to  pro- 
vide an  annuity  for  his  wife  equal  to  the  rent 
of  the  property;  and,  subject  thereto,  he  be- 
queathed the  net  residue  of  the  proceeds  of 
sale,  and  also  (after  his  wife's  death)  the 
amount  invested  to  provide  for  the  annuity,  to 
the  same  persons  who  were  to  take  the  property 
in  the  event  of  his  wife's  death  before  the  end 
of  the  term : — Held,  that  the  widow  was  not  a 
tenant  for  life  within  the  Settled  Land  Act, 
1882,  so  as  to  be  able  to  accept  a  surrender  of 
the  existing  lease  of  the  public-house,  and  to 
grant  a  new  one,  in  exercise  of  the  powers  of 
the  Act.  In  re  J.  Hatle's  Settled  Estate,  53 
Law  J.  Rep.  Chanc.  574 ;  Law  Rep.  26  Ch.  D. 
428.  [Affirmed  on  appeal,  54  Law  J.  Rep.  Chanc. 
628 ;  Law  Rep.  29  Ch.  D.  78.] 

15.—  Annuitant  or  tenant  for  life] — Testator, 
by  his  will  dated  the  8th  of  August,  1883, 
limited  an  estate  to  the  use  of  trustees  for  1,800 
years,  and  subject  thereto  to  his  second  son  H.  S. 
for  life,  with  remainders  over  in  strict  settle- 
ment. The  trusts  of  the  term  were  to  raise 
portions  for  younger  sons  and  daughters;  to 


pay  certain  annuities,  including  an  annuity  to 
H.S. ;  to  pay  mortgage  debts ;  and  to  accumu- 
late the  surplus  for  the  payment  off  of  certain 
charges  and  portions.  On  the  death  of  the 
testator,  which  took  place  on  the  16th  of  April, 
1884,  the  trustees  were  to  enter  into  possession, 
and  the  receipt  of  rents  and  profits,  and  to 
exercise  extensive  powers  of  management  over 
the  estate,  and  not  to  give  up  possession  to  any 
person  beneficially  interested.  He  also  gave  the 
trustees  such  other  powers  over  the  estate  as 
were  given  to  a  tenant  for  life  in  possession 
under  the  Settled  Land  Act,  1882,  and  directed 
that  when  all  the  trusts  of  the  term  should  have 
been  fully  satisfied  the  term  should  cease: — 
Held,  that  H.  S.  was  tenant  for  life  within  the 
meaning  of  the  Settled  Land  Act,  1882,  and 
that  his  consent  was  necessary  for  the  exercise 
of  the  powers  of  sale  and  enfranchisement  con- 
tained in  the  will.  In  re  The  Duke  of  Buc- 
cleuch's  (Clitheroe)  Estate,  54  Law  J.  Rep. 
Chanc.  401 ;  Law  Rep.  28  Ch.  D.  378.  [Affirmed 
on  appeal,  55  Law  J.  Rep.  Chanc.  107;  Law 
Rep.  31  Ch.  D.  135.] 

16. — Condition  as  to  residence]— An  estate 
was  devised  to  the  use  of  testator's  son  "  so 
long  as  he  shall  reside  in  my  present  dwelling- 
house,  or  upon  some  part  of  the  estate,  for  not 
less  than  three  months  in  each  year  after  he 
shall  become  entitled  to  the  actual  possession 
thereof; "  and  after  the  death  of  the  son,  pro- 
vided that  he  should  have  complied  with  the 
condition,  to  such  uses  for  the  benefit  of  his 
children  as  he  should  by  will  appoint;  and  in 
default  of  appointment,  or  if  he  should  fail  to 
oomply  with  the  condition,  on  the  determination 
of  his  estate  therein,  to  the  use  of  trustees  on 
trust  for  sale  and  distribution  among  the  son's 
children :— Held,  that  the  son  had  the  powers 
of  a  tenant  for  life  under  the  Settled  Land  Act, 
and  could  Bell  the  estate,  and  that,  notwith- 
standing the  condition  as  to  residence,  he  would 
by  virtue  of  section  51  of  the  Act  be  entitled  to 
the  income  of  the  proceeds  of  sale  during  his 
life.  In  re  Paget' s  Settled  Estates,  55  Law  J. 
Rep.  Chanc.  42  ;  Law  Rep.  30  Ch.  D.  161. 

17. — Person  having  powers  of  tenant  for  life  : 
"in  possession"]— J.  M.,  by  his  will,  devised 
real  estate  to  trustees,  upon  trust  to  pay  the  net 
rents  and  income  to  his  wife  (who  was  one  of 
the  trustees)  for  the  maintenance,  education, 
and  benefit  of  his  son  J.  W.  M.  until  he  should 
attain  twenty-one,  and  without  being  liable  to 
account  to  his  trustees  or  his  son  for  the  same, 
and  upon  his  attaining  that  age,  then  upon 
trust  for  him  absolutely ;  but  if  he  should  die 
under  twenty-one,  without  leaving  issue,  then 
upon  trust  as  to  the  rent  and  income  for  his 
wife  during  life  or  widowhood,  and  after  her 
death  or  second  marriage  upon  trusts  for 
grandchildren  : — Held,  that  the  infant  son  was 
a  person  having  the  powers  of  a  tenant  for  life 
under  the  Settled  Land  Act,  1882,  s.  58,  sub-s.  1 
(ii.).  In  re  Morgan's  Settled  Estate,  53  Law  J. 
Rep.  Chanc  85 ;  Law  Rep.  24  Ch.  D.  114. 

The  words  "in  possession"  in  section  68, 
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sab-section  1,  refer  to  possession  as  contrasted 
with  reversion  or  remainder,  and  not  to  posses- 
sion personally  as  contrasted  with  possession  by 
another  person.    Ibid. 

18.— Persons  having  powers  of  tenant  for 
life  :  discretionary  trust :  forfeiture  in  event  of 
bankruptcy]— The  words  "  entitled  to  possession 
of  settled  land  for  his  life,"  as  used  in  sub-sec- 
tion 5  of  section  2  of  the  Settled  Land  Act, 
1882,  mean  entitled  "  in  possession  "  as  dis- 
tinguished from  entitled  "in  reversion,"  and 
the  words  in  sub-section  6,  "  two  or  more  per- 
sons so  entitled  as  tenants  in  common  or  as 
joint  tenants,"  mean  entitled  "  for  life."  In  re 
Atkinson;  Atkinson  v.  Bruce,  55  Law  J.  Rep. 
Chanc.  49 ;  Law  Rep.  30  Ch.  D.  605.  [Affirmed 
on  appeal,  Law  Bep.  31  Ch.  D.  577.] 

A  testator  devised  real  estate  to  the  use  of 
trustees  in  fee  during  the  life  of  his  son,  on 
trust  to  receive  the  rents,  and,  after  payment  of 
costs  and  outgoings,  to  hold  the  residue  of  the 
rents  upon  the  trusts  thereinafter  mentioned. 
And  after  the  death  of  the  son,  to  the  use  of  his 
first  and  other  sons  successively  in  tail  male, 
with  remainders  over.  And  the  testator  directed 
that  his  trustees  should  during  the  life  of  the 
son  pay  and  apply  the  residue  of  the  rents 
which  should  during  his  life  become  payable  to 
them  in  such  manner  in  all  respects  as  they 
should  think  best  for  the  maintenance,  or  other- 
wise for  the  benefit  of  the  son  and  of  his  wife 
and  his  child  or  children,  or  for  the  benefit  of 
any  one  or  more  of  them,  and  so  that,  in  oase 
the  son  should  at  any  time  assign,  charge,  or 
attempt  to  anticipate  his  interest  under  the  will, 
or  should  do  any  act  whereby,  either  directly  or 
by  operation  of  law,  he  would,  if  absolutely 
entitled  to  such  interest,  be  deprived,  or  liable 
to  be  deprived,  of  the  benefit  or  enjoyment 
thereof,  then  the  trust  thereinbefore  declared  in 
his  favour  should  absolutely  cease,  and  the 
rents  should  thenceforth  during  his  life  be 
applied  by  the  trustees  either  for  the  mainten- 
ance, support,  or  benefit  of  the  son,  or  for  such 
other  purposes  and  in  such  manner  in  all  re- 
spects as  the  trustees  should  in  their  absolute 
discretion  think  fit.  There  being  no  children 
of  the  son,  and  he  not  having  forfeited  his 
interest  under  the  will, — Held,  that  he  and  his 
wife  did  not  together  constitute  a  tenant  for 
life  of  the  estate  by  virtue  of  sub-section  6  of 
section  2  of  the  Settled  Land  Act,  1882,  and 
that  they  had  not,  by  virtue  of  section  58,  the 
powers  of  a  tenant  for  life  under  the  Act.    Ibid. 

Fiduciary  position. 

19.— Semble,  that  if  settled  land  would  be 
depreciated  in  value  on  sale,  by  reason  of  its 
being  subject  to  terminable  charges  payable  by 
the  tenant  for  life,  and  those  charges  being 
treated  by  intending  purchasers  as  equivalent 
to  perpetual  charges,  it  would  not  be  proper  for 
th9  tenant  for  life  to  sell  the  settled  land  under 
the  power  given  him  by  the  Settled  Land  Act, 
since  he  is  required  by  section  53  to  "  have 
regard  to  the  interests  of  all  parties  entitled 


under  the  settlement."  In  re  KnatchbulVs 
Settled  Estates,  54  Law  J.  Bep.  Chanc.  154; 
Law  Bep.  28  Ch.  D.  349. 

Lunatic. 

[See  45  &  46  Vict.  c.  38,  s.  62.] 

20. — Petition  by  committee  for  power  to 
grant  leases :  no  trustees  of  settlement]— Where 
a  tenant  for  life  is  a  lunatic,  and  his  committee 
desires  to  exercise  the  powers  of  leasing  given 
by  the  Settled  Land  Act,  1882,  and  no  trustees 
of  the  settlement  are  in  existence,  new  trustees 
must  be  appointed  for  the  purposes  of  the  Act. 
In  re  Taylor  (App.),  52  Law  J.  Bep.  Chanc.  728. 

Powers. 
[See  45  &  46  Vict.  o.  38,  passim.] 

21. — Sale :  pendency  of  administration  action] 
— The  pendency  of  an  action  by  tenant  for  life 
in  which  a  decree  has  been  made  for  execution 
of  the  trusts  of  a  settlement  does  not  prevent 
him  from  exercising  his  power  of  sale  under  the 
Settled  Land  Act,  1882,  without  the  sanction 
of  the  Court.  Cardigan  v.  Cureon-Howe,  Law 
Bep.  30  Ch.  D.  531. 

22. — Sale :  proviso  in  private  act  restricting 
power  of  trustees  to  sell] — Under  the  settlement 
made  by  a  private  Act,  the  trustees  had  no 
power  to  sell  any  of  the  lands  in  the  parish  of 
C.  until  the  rest  of  the  settled  estates  were 
sold :— Held,  that  the  tenant  for  life  had,  under 
the  Settled  Land  Act,  1882,  a  general  power  to 
Bell  any  of  the  lands  in  the  parish  of  C,  not- 
withstanding the  restriction  contained  in  the 
settlement.  In  re  Ghaytor's  Settled  Estate  Act, 
53  Law  J.  Bep.  Chanc.  312 ;  Law  Bep.  25  Ch.  D. 
651. 

23. — Sale  of  interest  in  remainder  prior  to 
the  act :  trustees  to  whom  notice  can  be  given] — 
The  effect  of  the  Settled  Land  Act,  1882,  is  to 
give  to  a  tenant  for  life  of  settled  land,  subject 
to  his  complying  with  the  provisions  of  the  Act, 
absolute  power  at  his  own  pleasure  to  take  the 
land  out  of  settlement  and  convert  it  into  money. 
Wheelwright  v.  Walker,  52  Law  J.  Bep.  Chanc 
274  ;  Law  Bep.  28  Ch.  D.  752. 

And  this  statutory  power  is  not  affected  by  the 
circumstance  that  prior  to  the  commencement 
of  the  Act  the  estate  or  interest  in  remainder 
was  sold  to  a  bona  fide  purchaser  for  value. 
Ibid. 

But  under  section  2,  sub-s.  8,  and  section  45 
of  the  Act,  in  order  that  the  power  may  be 
exercised,  it  is  necessary  that  there  should  be 
in  existence  trustees  of  the  settlement  either 
expressly  appointed  for  the  purposes  of  the  Act, 
or  else  having,  at  the  time  of  the  sale,  a  present 
and  immediate  power  to  sail  the  settled  land, 
or  to  consent  to  or  approve  of  the  exercise  of 
a  power  of  sale  thereof,  and  that  notice  of  the 
intended  sale  should  be  given  by  the  tenant  for 
life  to  such  trustees.    Ibid. 

Where,  therefore,  lands  were  limited  to  trustees 
upon  trust  for  A.  for  life,  and  after  his  death 
upon  trust  to  sell    and    divide   the   proceeds 
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amongst  his  children,— Held,  that  A.  could  not 
Bell  the  lands  under  the  powers  of  the  Act 
unless  and  until  trustees  had  been  appointed 
under  section  38,  and  notice  given  to  them  as 
required  by  section  45.    Ibid. 

Upon  an  ex  parte  application  the  Court  made 
an  ordBr  that  A.  should  serve  the  assignee  of  the 
only  child  of  A.  with  notice  of  any  application 
by  A.  for  the  appointment  of  such  trustees. 
Ibid. 

Trustee  for  Purposes  of  Act. 

[See  45  &  46  Vict.  c.  38,  ss.  38-45.] 

Appointment. 

24. — Payment  of  money  out  of  court]  —Where 
money  was  paid  into  Court  in  respect  of  a  com- 
pulsory purchase  of  lands  held  by  the  trustees 
of  a  will  which  contained  no  power  of  sale,  and 
the  trustees  were  both  desirous  of  retiring, — 
Held,  that  new  trustees  of  the  settlement  effected 
by  the  will  for  the  purposes  of  the  Settled  Land 
Act,  1882,  should  be  appointed,  and  that  pay- 
ment out  to  the  trustees  so  appointed  should  be 
directed,  they  to  hold  upon  the  trusts  of  the  will. 
In  re  Wright's  Trusts,  63  Law  J.  Rep.  Chanc. 
139 ;  Law  Rep.  24  Ch.  D.  662. 

In  re  Harrow's  Trusts  (53  Law  J.  Rep.  Chano. 
137 ;  Law  Rep.  24  Ch.  D.  717)  followed.    Ibid. 

25. — Solicitor  of  tenant  for  life]—  The  so- 
licitor acting  for  the  tenant  for  life  is  not  a  fit 
person  to  be  appointed  a  trustee  for  the  purpose 
of  receiving  the  notice  required  by  the  Act  to  be 
given  on  a  proposed  sale  by  the  tenant  for  life, 
the  object  of  the  Act  being  that  the  trustees 
should  act  as  a  check  on  the  tenant  for  life. 
In  re  Kemp's  Estate  (App.),  52  Law  J.  Rep.  Chano. 
950 ;  Law  Rep.  24  Ch.  D.  485. 

Nor  does  the  fact  that  such  solicitor  is  a  trustee 
of  the  instrument  constituting  the  settlement 
make  any  difference.    Ibid. 

26. — Tenant  for  life  one  of  trustees ;  payment 
of  money  out  of  court :  declaration  of  trust] — 
Persons  interested  in  settled  land  will  not  usually 
be  appointed  trustees  for  the  purpose  of  the 
Settled  Land  Act,  1882.  In  re  Harrop's  Trusts, 
53  Law  J.  Rep.  Chanc.  137 ;  Law  Rep.  24  Ch.  D. 
717. 

Where  money  was  paid  into  Court  by  a  rail- 
way company  in  respect  of  a  compulsory  pur- 
chase of  land  vested  in  four  trustees  of  a  will 
which  contained  no  power  of  sale,  and  one  of  the 
trustees  was  the  tenant  for  life,— Held,  upon 
petition  by  the  trustees  for  payment  out,  that 
the  three  trustees  other  than  the  tenant  for  life 
should  be  appointed  trustees  of  the  settlement 
effected  by  the  will  for  the  purpose  of  the  Settled 
Land  Act,  1882,  and  that  payment  out  to  the 
three  trustees  so  appointed  should  be  directed, 
they  to  hold  upon  the  trusts  of  the  will.    Ibid. 

The  four  trustees  having  advanced  on  mortgage 
a  large  Bum  of  money  belonging  to  the  estate, 
including  a  sum,  equivalent  to  the  fund  in  Court, 
which  their  bankers  had  permitted  them  tem- 
porarily to  overdraw,— Held,  that  the  three  trus- 
tees appointed  by  the  Court  should  be  at  liberty 


to  pay  the  fund  received  by  them  out  of  Court  to 
the  four  trustees  of  the  will,  upon  the  execution 
by  the  latter  of  a  declaration  of  trust  for  the 
three  trustees  of  so  much  of  the  total  sum 
secured  by  the  mortgage  as  should  be  equivalent 
to  the  proceeds  of  the  fund  paid  out  of  Court. 
Ibid. 

Appointment  of,  when  necessary.    See  No.  23 
supra. 

Notice  to. 

27. — Form  of  notice:  lunatic  tenant  for  life] 
— A  general  notice  by  a  tenant  for  life  of  an 
intention  to  sell  or  lease  all  or  any  part  of  the 
settled  estates,  at  any  time  or  times  when  a 
proper  opportunity  shall  arise,  is  not  a  sufficient 
notice  within  section  45  of  the  Settled  Land  Act, 
1882.  In  re  Ray's  Settled  Estates,  58  Law  J. 
Rep.  Chanc.  205 ;  Law  Rep.  25  Ch.  D.  464. 

A  lunatic  tenant  for  life,  by  his  committee, 
gave  the  trustees  a  general  notice  of  his  inten- 
tion to  sell  or  lease  all  or  any  part  of  the  settled 
estates  as  a  proper  opportunity  should  arise. 
Upon  a  summons  by  the  trustees,  asking  for 
a  declaration  that  this  was  not  a  sufficient 
notice, — Held,  that  as  the  notice  was  insufficient 
within  section  45  of  the  Act,  and  the  committee 
had  served  it  without  obtaining  the  sanction  of 
the  Court  in  lunacy,  he  must  pay  the  costs  of 
the  summons.    Ibid. 

Powers. 

28. — Powers  of  sale  and  leasing :  powers,  how 
far  cumulative  :  consents  necessary :  tenant  for 
life:  trustees:  guardians] — The  effect  of  sec- 
tion 56,  sub-section  1,  of  the  Settled  Land  Act, 
1882,  is  to  reserve  to  the  trustees  of  a  settlement 
the  right  to  exercise  the  powers  conferred  on 
them  by  the  settlement,  and  to  give  them  in 
addition  the  right  to  exercise,  in  accordance 
with  the  Act,  the  powers  conferred  on  them  by 
the  Act,  so  far  as  such  powers  are  larger  than 
the  powers  conferred  on  them  by  the  settlement. 
In  re  The  Duke  of  Newcastle's  Settled  Estates, 
52  Law  J.  Rep.  Chanc.  645 ;  Law  Rep.  24  Ch.  D. 
129. 

The  effect  of  section  56,  sub-section  2,  of  the 
same  Aot  is,  in  any  case  in  which  the  powers 
conferred  on  a  tenant  for  life  by  the  Act  are 
larger  than  the  powers  for  the  same  purposes 
conferred  on  him  by  the  settlement,  to  authorise 
him  to  exercise,  in  accordance  with  the  Act,  the 
larger  powers  conferred  on  him  by  the  Act ;  and 
also  to  render  his  consent  necessary  to  the  exer- 
cise by  the  trustees  of  the  settlement  of  the 
powers  conferred  on  them  by  the  settlement, 
whether  that  consent  is  or  is  not  required  by 
the  settlement.    Ibid. 

The  right  of  the  tenant  for  life  to  give  or 
withhold  such  consent  is  a  power  which,  under 
section  60,  may  be  exercised  on  his  behalf  during 
his  minority  by  the  trustees  of  the  settlement. 
Ibid. 

In  cases  in  which  trustees  are  exercising 
powers  not  conferred  upon  them  by  the  settle- 
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ment,  but  only  by  the  statute,  they  may  do  bo 
without  complying  with  the  conditions  imposed 
by  the  settlement  on  their  exercise  of  analogous, 
but  different,  powers  conferred  by  the  settlement. 
Ibid. 

By  a  settlement  of  land  power  was  given  to 
the  testamentary  guardians  of  an  infant  tenant 
in  tail  in  possession  (who  was  tenant  for  life 
for  the  purposes  of  the  Act  under  section  58), 
during  the  minority,  to  grant  ordinary  leases 
for  twenty-one  years,  building  leases  for  ninety- 
nine  years,  and  mining  leases  for  sixty  years ; 
and  power  was  given  to  the  trustees  of  a  term, 
at  the  request  and  by  the  direction  of  the  guar- 
dians, during  the  minority,  to  sell  or  exchange 
or  enfranchise  parts  of  the  settled  estate;  but 
this  power  did  not  extend  to  sales  of  surface, 
with  a  reservation  of  minerals : — Held,  that 
during  the  minority  the  power  of  leasing  must 
be  exeroised  by  the  guardians  with  the  consent 
of  the  trustees ;  and  the  powers  of  sale,  exchange, 
and  enfranchisement  must  be  exercised  by  the 
trustees  at  the  request  and  by  the  direction  of 
the  guardians,  except  in  the  case  of  sales  of 
surface  reserving  minerals,  in  which  case,  as 
the  power  so  to  sell  was  entirely  statutory,  no 
request  or  direction  was  necessary.    Ibid. 

Semble,  a  difference  between  the  provisions 
of  a  settlement  and  those  of  the  Act,  with 
respect  to  the  person  who  is  to  exercise  a  par- 
ticular power,  is  not  a  "  conflict  relative  to  any 
matter  "  within  section  56,  sub-section  2.    Ibid. 

29. — Sale :  concurrence  of  beneficiaries :  no  life 
interest] — A  testator  devised  his  real  estate  to 
trustees,  upon  trust  to  sell,  and  to  stand  possessed 
of  the  proceeds  of  sale  (after  the  death  of  his 
wife)  in  trust  for  his  children  in  certain  pro- 
portions— the  sons  taking  absolutely,  and  the 
daughters'  shares  being  settled  upon  themselves 
for  life,  with  remainder  to  their  children,  or, 
in  default  of  children,  as  they  should  appoint. 
The  wife  and  all  the  children  were  dead.  In 
February,  1883,  the  trustees  contracted  to  sell 
part  of  the  real  estate : — Held,  that  as  there  was 
not,  at  the  date  of  the  contract  for  sale,  any 
person  entitled  to  the  income  of  the  settled  land 
14  for  his  life,  or  any  other  limited  period,"  under 
the  will  of  the  testator,  "  the  instrument  under 
which  the  trust  arose,"  section  63  of  the  Settled 
Land  Act,  1882,  had  no  application,  and  the 
trustees  could  make  a  good  title,  without  the 
concurrence  of  the  beneficiaries,  just  as  they 
could  have  done  before  the  passing  of  the  Act. 
In  re  Earle,  52  Law  J.  Rep.  Chanc.  828 ;  Law 
Bep.  24  Ch.  D.  144. 

30. — Sale :  consent  of  tenant  for  life :  order 
of  court  for  sale] — Where  land  is  held  by  trustees 
upon  an  express  trust  for  sale,  and  no  discretion 
is  given  them,  the  consent  of  the  tenant  for  life 
is  not  necessary  to  a  sale  by  them  in  pursuance 
of  the  trust ;  but  where  the  trustees  have  a  dis- 
cretion given  them  whether  they  shall  sell  or 
not,  the  Settled  Land  Act  does  not  allow  them 
to  exercise  that  discretion  by  selling  the  land 
unless  the  consent  of  the  tenant  for  life  to  the 
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sale  is  obtained.  Taylor  v.  Poncia,  53  Law  J. 
Bep.  Chanc.  409  ;  Law  Bep.  25  Ch.  D.  646. 

Even  in  a  case  in  which  the  consent  of  the 
tenant  for  life  would  otherwise  be  necessary,  that 
consent  is  rendered  unnecessary  if  there  is  an 
order  of  the  Court  directing  a  sale.    Ibid. 

31. — Settlement  of  personalty :  covenant  to 
settle  after-acquired  property :  real  estate : 
power  of  sale :  number  of  trustees] — A  sum  of 
10,000Z.  was  upon  marriage  settled  on  trust  that 
two  trustees  or  the  survivor  of  them  should  con- 
tinue the  same  upon  its  present  security,  or,  with 
the  consent  of  the  husband  and  wife,  and,  after 
the  death  of  the  survivor  of  them,  of  the  proper 
authority  of  the  trustees  or  trustee,  "  call  in 
and  again  lay  out  the  same  "  upon  the  securities 
authorised,  with  power  to  alter,  vary,  and  trans- 
pose the  investments.  And  the  husband  and 
wife  covenanted  to  settle  after-acquired  real 
and  personal  estate  upon  the  same  trusts  and 
for  the  same  intents  and  purposes,  and  under 
and  subject  to  the  same  powers,  provisoes,  and 
agreements,  as  were  thereinbefore  declared  con- 
cerning the  sum  of  10,0002.,  or  as  near  thereto 
as  the  nature  of  the  property  and  other  circum- 
stances would  admit  of.  Beal  estate  became 
subject  to  this  covenant,  and  the  tenant  for  life 
contracted  to  sell  the  same  under  the  Settled 
Land  Act : — Held,  that  the  trustees  of  the  settle- 
ment had  a  power  of  sale  over  the  real  estate, 
and  were  therefore  trustees  within  the  meaning 
of  section  2,  sub-section  8,  of  the  Settled  Land 
Act.  Held  also,  that  the  power  of  sale  under 
the  settlement  being  vested  in  a  sole  surviving 
trustee,  he  could  give  a  receipt  for  the  purchase- 
money,  under  section  39  of  the  Settled  Land 
Act.  Garnett'Orme  to  Hargreaves,  53  Law  J. 
Bep.  Chanc.  196 ;  Law  Bep.  25  Ch.  D.  595. 

Powers  of  Act  and  of  settlement,  concurrent 
exercise  of.    See  Tenant  fob  Life,  2. 

Trustees  of  will  whether  trustees  for  purposes  of 
Settled  Land  Act.    See  Tenant  for  Life,  1. 
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After-acquired  Property. 

1. — "  Become  entitled  during  the  coverture  "  : 
wedding  presents'] — By  a  marriage  settlement 
executed  the  day  before  and  in  anticipation  of  a 
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marriage  solemnised  on  the  22nd  of  March,  1881, 
it  was  declared  that  all  property  to  which  the 
wife  or  the  husband  in  her  right  at  any  time 
daring  the  coverture  should  become  entitled, 
whether  in  possession,  reversion,  or  otherwise 
(except  jewels,  <fec,  which  were  to  belong  to  the 
wife  for  her  separate  use,  and  except  property 
acquired  at  one  time  not  exceeding  3001.  in 
value),  should  be  settled  upon  certain  trusts.  A 
subsequent  clause  in  the  settlement  referred  to 
the  trusts  thereinbefore  declared  and  contained 
concerning  such  part  of  the  personal  estate  to 
which  the  wife  then  was  or  she  or  the  husband 
in  her  right  should  become  entitled  as  aforesaid  as 
should  consist  originally  of  money.  There  were 
no  trusts  thereinbefore  declared  relating  to  any 
property  to  which  the  wife  was  then  entitled, 
unless  such  property  was  included  in  the  declara- 
tion above  mentioned : — Held,  that  jewels  which, 
being  the  property  of  the  wife  before  the  mar- 
riage, vested  in  the  husband  eo  instanti  of  the 
marriage,  were  property  to  which  he  became 
entitled  in  her  right  during  the  coverture  within 
the  meaning  of  that  settlement,  and  consequently 
by  force  of  the  instrument  belong  to  her  for  her 
separate  use.  Williams  v.  Merrier  (H.L.),  54 
Law  J.  Bep.  Q.B.  148 ;  Law  Rep.  10  App.  Cas.  1. 

2. — Estate  tail] — By  a  marriage  settlement  it 
was  agreed  and  declared  that  if  the  plaintiff,  the 
intended  wife,  then  was  possessed  of  any  real 
property  "  for  any  estate  or  interest  whatsoever 
in  possession,"  then  she  and  her  husband  should 
convey  the  said  real  property  to,  or  otherwise 
cause  the  same  to  be  vested  in,  the  trustees,  to 
hold  upon  the  trusts  of  the  settlement.  At  the 
date  of  the  settlement  the  plaintiff  was  tenant 
in  tail  in  possession  of  real  estate  situate  at  M. ; 
— Held,  that  the  M.  property  was  not  bound  by 
the  settlement.  Hilbers  v.  Parkinson,  53  Law 
J.  Bep.  Ghano.  194  ;  Law  Bep.  25  Ch.  D.  200. 

3. — Exception  of  property  previously  other- 
wise  settled] — A  covenant  in  a  marriage  settle- 
ment by  intended  husband  and  wife  for  settle- 
ment of  after-acquired  property  of  the  wife, 
except  such  as  should  previously  be  otherwise 
settled, — Held,  not  to  embrace  a  fund  coming  to 
the  wife  under  a  bequest  made  to  her  during  the 
coverture  for  her  own  sole  and  separate  use,  and 
free  from  the  debts,  control,  and  engagements  of 
her  husband.  Kane  v.  Kane,  50  Law  J.  Bep. 
Chanc.  72 ;  ^aw  Bep.  16  Ch.  D.  207. 

4. — Exception  of  property  settled  to  wife's 
separate  use] — By  a  settlement  made  in  1862 
upon  the  marriage  of  A.  and  B.  any  property 
"  settled  to  B.'s  separate  use  "  was  excepted  from 
the  agreement  to  settle  after-acquired  property 
contained  in  the  settlement.  C,  who  died  after 
the  commencement  of  the  Married  Women's  Pro- 
perty Act,  1882,  by  her  will  gave  the  residue  of  her 
personal  estate  to  B.  Section  5  of  the  Act  pro- 
vides that  every  woman  married  before  the  com- 
mencement of  the  Act  shall  be  entitled  to  hold 
as  her  separate  property  all  property  her  title  to 
which  shall  accrue  after  the  commencement  of 
the  Act:— Held,  that  as  section  19  of  the  Act 


provides  that  nothing  therein  contained  shall 
affect  any  settlement,  section  5  must  be  omitted 
in  construing  the  agreement ;  and  that  therefore 
the  residuary  bequest  was  not  within  the  excep- 
tion. In  re  Stonor's  Trusts,  52  Law  J.  Bep. 
Chanc.  776 ;  Law  Bep.  24  Oh.  D.  195. 
,  6. — Gift  of  annuity  :  intention  of  donor :  fit- 
ting in  with  trusts  of  settlement] — Where  there  is 
a  covenant  to  settle  after-acquired  property,  the 
intention  of  the  donor  cannot  operate  to  take  a 
gift  out  of  the  operation  of  the  covenant  when, 
but  for  such  expression  of  intention,  the  gift 
would  have  fallen  within  its  operation.  Scholfield 
v.  Spooner  (App.),  53  Law  J.  Bep.  Chanc.  777 ; 
Law  Bep.  26  Ch.  D.  94. 

In  re  Mainwaring's  Settlement  (Law  Bep.  2 
Eq.  487)  only  decides  that  property  does  not  fall 
within  a  covenant  to  settle  after-acquired  pro- 
perty if  it  is  so  given  as  to  be  unable  to  fit  in 
with  the  trusts  of  the  settlement.    Ibid. 

Semble,  if  it  meant  to  decide  more  it  cannot 
be  supported.    Ibid. 

6. — Judicial  separation:  effect  of  decree: 
4<  coverture  "  :  feme  sole]  —  In  a  pre-nuptial 
settlement  there  was  a  covenant  to  settle  all  pro- 
perty whioh  the  wife  or  her  husband  in  her  right 
might  acquire  "during  the  coverture."  The 
wife  obtained  a  decree  for  judicial  separation, 
and  subsequently  became  entitled  to  certain 
sums  of  stock : — Held,  that  under  20  &  21  Vict, 
o.  85,  8.  25,  she  was  absolutely  entitled  to  the 
stock  as  if  she  were  a  feme  sole,  and  that  it  was 
not  bound  by  the  covenant.  Dawes  v.  Creyke, 
54  Law  J.  Bep.  Chanc.  1096 ;  Law  Bep.  30 
Ch.  D.  500. 

7. — Reversionary  interest] — By  a  settlement 
executed  in  contemplation  of  a  marriage  between 
C.  and  W.  certain  stocks  were  settled  by  W.  upon 
the  trusts  therein  declared,  and  it  was  also  thereby 
agreed  and  declared  by  and  among  the  parties 
thereto,  and  the  said  W.  did  thereby  'covenant 
with  the  trustees  of  the  settlement,  that  all  such 
real  and  personal  estates  and  effects  as  the  said 
C.  should  be  at  the  time  of  the  solemnisation  of 
the  said  intended  marriage,  or  as  she,  or  the 
said  W.  in  her  right,  should  during  the  said  in- 
tended coverture  become  seised  or  possessed  of 
or  entitled  to,  should  or  might,  when  and  so 
soon  and  so  far  as  the  rights,  interests,  and 
powers  of  the  said  W.  and  C,  or  either  of  them, 
in  or  over  the  same  would  allow,  be  conveyed, 
assigned,  assured,  and  made  over  respectively 
and  vested  in  the  trustees  of  the  settlement  upon 
the  trusts  therein  declared.  C.  at  the  date  of 
the  marriage  was  entitled  to  a  vested  rever- 
sionary interest  in  certain  personal  property 
under  her  father's  marriage  settlement,  subject 
to  her  mother's  life  interest  therein.  W.  died  in 
1872.  The  mother  died  in  1883 :— Held,  that 
the  covenant  to  settle  property  to  which  C.  was 
entitled  at  the  date  of  the  marriage,  or  might 
afterwards  beoome  entitled  to,  was  not  merely 
the  covenant  of  the  husband,  but  that  the  words 
of  the  covenant  applied  to  both  husband  and 
wife,  and  that  C.'s  vested  reversionary  interest 
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was  bound  by  the  settlement.  In  re  D'Estampes* 
Settlement;  D'Estampcs  v.  Crowe,  53  Law  J. 
Bep.  Chanc.  1117. 

8. — Separate  use] — By  a  marriage  settlement, 
after  a  recital  that  on  the  treaty  for  the  marriage 
it  was  agreed  that  all  real  and  personal  property 
which  during  the  coverture  should  devolve  upon 
or  vest  in  the  wife  or  the  husband  in  her  right 
to  the  value  of  2001.  at  any  one  time  should 
be  settled  upon  the  trusts  thereinafter  declared, 
it  was  witnessed  that  it  was  thereby  agreed  and 
declared  between  and  by  the  parties  thereto,  and 
the  husband  thereby  covenanted  with  the  trus- 
tees, that  if  at  any  time  during  the  coverture  any 
real  or  personal  estate  should  devolve  on  or 
vest  in  the  wife  or  the  husband  in  her  right  to 
the  amount  in  value  of  2002.  at  any  one  time, 
the  husband  would  make,  do,  and  execute,  or 
cause  and  procure  to  be  made,  done,  and  ex- 
ecuted, and  join  and.  concur  in  making,  doing, 
and  executing  all  such  conveyances  as  would 
effectually  vest  such  real  and  personal  estate  in 
the  trustees  upon  the  trusts  therein  declared. 
After  the  marriage  a  deed  was  executed  by  the 
wife's  mother,  under  which,  during  the  cover- 
ture, a  sum  exceeding  200Z.  became  payable  to 
the  wife  for  her  separate  use : — Held,  by  Fry,  J., 
that  this  sum  was  within  the  covenant  and 
must  be  settled.  Held,  by  the  Court  of  Appeal, 
that  as  the  operative  part  of  the  deed  was  clear, 
the  recital  could  not  control  it;  that  as  the 
operative  part  of  the  deed  related  to  acts  to  be 
done  by  the  husband,  the  agreement  and  de- 
claration between  and  by  the  parties  that  those 
acts  should  be  done  did  not  import  a  covenant 
by  any  other  party  that  they  should  be  done, 
and  that  there  was  therefore  no  covenant  by 
any  one  but  the  husband ;  that  the  covenant  by 
him  could  not  be  held  to  relate  to  property  over 
which  he  had  no  power  and  in  which  he  had  no 
interest,  and  that  the  wife  therefore  was  not 
bound  to  bring  into  settlement  property  given  to 
her  separate  use.  Dawes  v.  Tredwell,  Law  Bep. 
18  Ch.  D.  354. 

9. —  Will:  precatory  direction:  "separate 
use11] — By  a  marriage  settlement,  the  husband 
and  wife  covenanted  to  settle  property  to  which 
the  wife  should  become  entitled  for  any  estate 
or  interest  whatsoever.  A  testator  left  a  share 
of  his  residuary  real  and  personal  estate  to 
trustees  on  trust  for  the  wife  for  her  separate 
use  independently  of  any  husband,  with  a  recom- 
mendation that  she  should  dispose  thereof,  or  of 
so  much  thereof  as  he  might  dispose  of  by  will 
for  charitable  purposes,  in  favour  of  charitable 
objects :— Held,  that  such  share  was  bound  by 
the  covenant.  In  re  Allnutt ;  Pott  v.  Brassey, 
52  Law  J.  Bep.  Chanc.  299 ;  Law  Bep.  22  Ch.  D. 
275. 

In  re  Mainwaring's  Settlement  (Law  Bep.  2 
Eq.  487)  distinguished.    Ibid. 

Agreement  for  Settlement. 

10. — Letter  of  intending  husband:  agree- 
ment to  settle  wife's  property] — A  gentleman, 
the  day  before  his  marriage,  wrote  to  the  lady's 


solicitor  as  follows:  "In  the  event  of  my 
marriage  with  MiBS  W.  taking  place  before  the 
settlements  are  ready,  I  agree  to  her  fortune 
being  Bettled  on  herself,  subject,  of  course,  to 
certain  conditions,  chiefly  relating  to  myself  and 
the  children  of  our  marriage  (if  any)."  The 
marriage  took  place  without  a  settlement, — 
Held,  that  the  marriage  must  be  presumed  to 
have  taken  place  on  the  faith  of  the  agreement 
contained  in  the  letter;  and  that  there  must, 
therefore,  be  the  usual  reference  to  chambers  to 
approve  of  a  proper  settlement.  Viret  v.  Viret, 
50  Law  J.  Bep.  Chanc.  69 ;  Law  Bep.  17  Ch. 
D.  365n. 

11. — Rescission  of  agreement  for  marriage] — 
By  an  indenture,  made  in  contemplation  of  the 
marriage  of  A.  and  B.,  it  was  agreed  that  the 
trustees  should  stand  possessed  of  a  sum  of 
stock,  the  property  of  B.,  the  intended  wife, 
which  had  been  transferred  into  their  names, 
upon  trust  for  her  until  the  marriage;  and 
afterwards,  upon  certain  trusts  for  her,  her  hus- 
band, and  their  children.  The  marriage  was 
never  solemnised,  but  A.  and  B.  had  ever  since 
cohabited  together,  and  three  children  had  been 
born.  In  an  action  brought  by  A.  and  B. 
against  the  trustees,  —Held,  that  as  the  agree- 
ment to  marry  had  been  definitely  put  an  end 
to,  the  stock  must  be  transferred  into  the  name 
of  B.  Essery  v.  Cowlard,  53  Law  J.  Bep.  Chanc. 
661 ;  Law  Bep.  26  Ch.  D.  191. 

12. — Subsequent  settlement :  lapse  of  time] — 
The  father  of  a  lady  wrote  to  her  intended 
husband  that  he  and  his  wife  would  settle  on 
their  daughter  2,0002.,  and  that  in  addition  she 
would  have  2,0002.  on  her  mother's  death,  and 
at  least  as  much  on  her  father's  death.  Eleven 
months  afterwards  the  marriage  took  place ;  and 
on  that  occasion  a  formal  agreement  for  a  settle- 
ment of  2,0002.  was  executed,  the  letter  not 
being  in  any  way  referred  to.  The  mother  died 
sixteen  years  and  the  father  died  twenty-five 
years  after  the  marriage.  The  husband  then 
claimed  from  the  father's  estate  4,0002.  under 
the  promises  contained  in  the  letter: — Held, 
that  the  letter  had,  under  the  circumstances, 
been  superseded  by  the  agreement  for  a  settle- 
ment, and  claim  disallowed.  In  re  Badcock ; 
Kingdom,  v.  Tagert,  Law  Bep.  17  Ch.  D.  361. 

Consideration. 

13. — Marriage  consideration,  who  within: 
next-of-kin  of  wife] — By  a  marriage  settlement 
moneys  in  the  funds  were  covenanted  to  be  paid 
to  trustees,  to  be  held  by  them  in  trust  for  the 
wife  for  life,  then  for  the  husband  for  life,  and 
then  for  the  children  of  the  marriage,  and  if  no 
children,  then,  if  the  wife  died  in  the  lifetime 
of  her  husband,  for  such  persons  as  she  should 
by  will  appoint,  and,  in  default  of  appointment, 
for  her  next-of-kin  according  to  the  statute, 
and  if  she  should  survive  him,  upon  trust  for 
her.  The  husband  and  wife  were  separated,  and 
the  wife  had  contracted  debts.  There  were  no 
children  of  the  marriage  and  no  possibility  of 
any :—  Held,  that  the  corpus  of  the  fund  might 
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be  applied  in  payment  of  the  debts  of  the  wife, 
the  next-of-kin  being  mere  volunteers  and  not 
within  the  marriage  consideration.  Paul  v. 
Paul,  50  Law  J.  Rep.  Chanc.  14 ;  Law  Rep.  15 
Gh.  D.  560. 

14.—  Volunteers:  wife1 8  property:  ultimate 
limitation  to  next-of-kin :  declaration  of  trust] 
— By  a  marriage  settlement  personal  property 
of  the  wife  was  settled  (subject  to  the  life  in- 
terest of  the  husband  and  wife),  in  the  event  of 
there  being  no  children,  if  the  wife  should  die 
in  the  lifetime  of  the  husband,  in  trust  for  such 
persons  as  she  should  by  will  appoint,  and  in 
default  of  appointment  for  her  next-of-kin 
according  to  the  statute;  and  if  the  husband 
should  die  in  her  lifetime  for  her  absolutely. 
There  were  no  children  of  the  marriage  and  no 
possibility  of  any.  Upon  petition  by  the  wife 
asking  for  a  division  of  the  fund  between  her- 
self and  her  husband, — Held  (affirming  Fry,  J., 
51  Law  J.  Rep.  Chanc.  5),  that  although  the 
next-of-kin  were  an  unascertained  class  and 
volunteers,  yet  the  trust  in  their  favour  being 
an  executed  trust  was  irrevocable,  and  the 
application  was  refused.  Paul  v.  Paul  (App.), 
51  Law  J.  Rep.  Chanc.  839;  Law  Rep.  20 
Ch.  D.  742. 

Decision  of  Malins,  V.C.,  in  Paul  v.  Paul 
(see  last  case)  overruled.    Ibid. 

Sufficiency  of.    See  No.  30  infra. 

Construction. 
Gift  to  children  or  issue. 

16. — "  Eldest  or  only  son  "] — By  a  deed-poll, 
dated  in  1852,  Sir  C.  D.  (who  died  in  1857) 
appointed  a  fund  to  trustees  upon  trust  for  his 
daughter  Lady  W.  for  life,  and  after  her  death 
"  in  trust  for  the  child,  if  only  one,  or  all  the 
children  except  an  eldest  or  only  son,  if  more 
than  one,"  of  Lady  W.  who  should  attain 
twenty -one  or  marry.  Lady  W.  died  in  1883, 
having  had  four  children  only — namely,  T.  her 
eldest  son,  who  attained  twenty-one  in  January, 
and  died  in  April,  1869 ;  Sir  F.  W.  who  attained 
twenty-one  in  1870 ;  Helena  who  attained 
twenty-one  in  1865,  and  Edith  who  died  in  1864 
an  infant : — Held,  that  the  expression  "  an 
eldest  or  only  son  "  must  be  read  according  to 
its  natural  meaning,  and  that  the  time  for 
ascertaining  the  son  to  be  excluded  was  the  time 
of  vesting,  and  not  the  time  of  distribution; 
and,  as  the  fund  had  vested  in  Helena  (subject 
to  letting  in  other  children)  during  the  lifetime 
of  T.,  the  eldest-born  son,  and  before  he  attained 
twenty- one,  the  excluding  clause  applied  to  him, 
and  could  not  operate  again  so  as  to  exclude 
Sir  F.  W.,  who,  when  he  attained  twenty-one, 
had  become  by  the  death  of  his  elder  brother  "  an 
eldest  son."  Domvile  v.  Wmnington,  53  Law 
J.  Rep.  Chanc.  782  ;  Law  Rep.  26  Ch.  D.  382. 

Mathews  v.  Paul  (3  Swanst.  328)  observed 
upon;    Ibid. 

16. — " Issue":  power  of  appointment] — By 
a  marriage  settlement  certain  funds  were 
assigned  to  trustees,  upon  trust  (after  the  death 


of  the  husband  and  wife)  for  the  issue  of  the 
marriage  as  the  wife  should  by  deed  or  will 
appoint;  and,  for  want  of  such  appointment, 
upon  trust  for  the  issue  of  the  marriage,  if  more 
than  one,  in  equal  shares,  the  sons  at  twenty- 
one,  and  the  daughters  at  twenty-one  or  mar- 
riage ;  and  in  case  there  should  be  but  one 
child  issue  of  the  marriage,  or,  if  more  than 
one,  and  all  but  one  should  die  without  having 
become  entitled,  then  in  trust  for  such  only  or 
surviving  child  at  the  time  thereinbefore  limited 
or  appointed ;  and,  in  case  there  should  not  be 
any  issue  of  the  intended  marriage,  upon  cer- 
tain trusts  therein  mentioned.  The  wife  by  will 
appointed  part  of  the  trust  fund  to  the  five 
children  of  her  late  son  W.  A. :— Held,  that  the 
word  "  issue  "  in  the  power  of  appointment  must 
be  construed  in  its  strictly  technical  meaning, 
and  that  therefore  the  appointment  was  valid. 
In  re  Warren's  Trusts,  53  Law  J.  Rep.  Chanc. 
787  ;  Law  Rep.  26  Ch.  D.  208. 

There  is  no  absolute  rule  that,  because  the 
word  "  issue  "  is  used  in  one  or  more  clauses  of  a 
settlement  as  meaning  "  children  "  only,  it  must 
receive  the  same  construction  in  every  other 
clause.     Ibid. 

17. — Issue  meaning  children] — The  doctrine 
of  Sibley  v.  Perry  (7  Ves.  522)  that  issue  when 
collocated  with  parent  is  used  in  the  restricted 
sense  of  meaning  children  applies  to  a  deed  as 
well  as  a  will.  Barraclough  v.  ShiUito,  53  Law 
J.  Rep.  Chanc.  841. 

The  unreported  case  of  Harrington  v.  Law- 
rence, mentioned  by  Shad  well,  V.C.,  in  Pruen  v. 
Osborne  (11  Sim.  132,  at  p.  138)  followed.    Ibid. 

18. — Power :  gift  in  default  of  appointment] 
— By  a  settlement  dated  in  1833,  personal  estate 
was  assigned  to  trustees  upon  trust  for  A.  for 
life,  and  after  her  death  for  her  husband,  and 
after  the  death  of  the  survivor  for  their  children 
as  therein  mentioned,  and  in  case  there  should 
be  no  such  children  for  B.  for  life,  and  after  his 
decease  for  such  of  his  children  as  he  should 
appoint.  A.  died  in  1876  without  leaving  issue ; 
her  husband  died  in  March,  1880.  B.  died  in 
1863,  having  had  ten  children,  of  whom  three 
predeceased  him,  two  died  after  1863  and  before 
1876,  one  after  1876  and  before  1880,  and  one 
after  March,  1880.  B.  never  exercised  his  power 
of  appointment: — Held,  that  all  B.'s  children 
took  as  tenants  in  common  in  equal  shares. 
Wilson  v.  Duguid,  53  Law  J.  Rep.  Chanc.  52 ; 
Law  Rep.  25  Ch.  D.  244. 

Trusts  by  reference* 

10. — Settlement  of  real  estate  on  "the  like 
trusts  "  with  the  personal  estate  :  next-of-kin  : 
whole  and  half-blood :  heir-at-law]  —  By  a 
marriage  settlement  a  sum  of  3602.  belonging  to 
the  wife  was  settled,  after  the  deaths  of  husband 
and  wife,  and  in  default  of  appointment  by  the 
wife,  upon  the  wife's  next-of-kin  "  of  her  own 
blood  and  family  in  due  course  of  distribution, 
the  same  as  if  she  had  died  a  feme  sole  and 
intestate  possessed  thereof  or  entitled  thereto." 
The  settlement  contained  a  clause  providing 
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that  after-acquired  real  or  personal  property 
of  the  wife  should  be  settled  "  upon  and  for 
the  like  trusts,  intents,  and  purposes  as  were 
thereinbefore  declared  of  and  concerning  the 
said  principal  sum  of  360*.  thereby  assigned." 
The  wife  afterwards  acquired  real  and  personal 
property,  and  died  without  having  exercised  the 
power  of  appointment,  and  the  husband  also 
died : — Held,  that  the  wife's  personal  estate 
passed  to  her  next-of-kin  according  to  the 
Statute  of  Distributions,  the  half-blood  sharing 
equally  with  the  whole-blood ;  and  that  her  real 
estate  passed  to  her  heir-at-law.  Brigg  v.  Brigg, 
54  Law  J.  Bep.  Ghanc.  464. 

Appointment  by  will :  trustee  of  settlement 
directed  to  retain  fund  on  trusts  of  wilL  See 
Powbb,  29. 

Conflict  of  laws :  marriage  of  Englishwoman 
with  foreigner:  settlement,  how  to  be  con- 
strued.   See  Domicil,  6. 

Failure  of  trusts :  resulting  trust  for  settlor. 
See  Tbust— Resulting,  1. 

Real  estate  by  reference  to  trusts  of  personalty  : 
power  of  sale  oyer  real  estate.  See  Settled 
Land  Act,  31. 

Resettlement  and  disentailing  deed:  intention 
only  to  interpolate  charges :  exercise  of  power 
of  sale.    See  Power,  28. 

Restraint  on  anticipation ;  election  to  take 
against  settlement.    See  Election,  3. 

Tenant  for  life  and  remainderman  :  trust  funds 
employed  in  trade :  apportionment  of  profits 
between  capital  and  income.  See  Tenant  fob 
Life,  10. 

Executory. 

Form  of :  life  interest  to  husband :  powers  of  ap- 
pointment.   See  Tbust — Executory. 

Forfeiture  Clause. 

20. — Discharge  of  bankrupt :  reassignment  by 
trustee:  income  accrued  before  reassignment] — 
Under  the  trusts  of  a  marriage  settlement  a  life 
interest  in  property  brought  into  settlement  by 
the  wife  was  given  after  her  death  to  the  hus- 
band, but  the  trust  in  his  favour  was  to  cease  in 
the  event  of  his  bankruptcy  or  liquidation,  and 
there  was  a  gift  over  on  that  event.  In  August, 
1881,  he  filed'a  liquidation  petition,  under  which, 
in  October,  1881,  a  trustee  of  his  property  was 
appointed.  In  January,  1883,  he  obtained  a 
discharge.  In  April,  1884,  the  wife  died.  In 
March,  1885,  the  trustee  assigned  for  value  to 
the  debtor  all  the  property  belonging  to  him  at 
the  commencement  of  the  liquidation,  and  de- 
volving on  him  subsequently  up  to  the  date  of 
the  disoharge,  other  than  that  which  had  been 
already  received  by  the  trustee.  The  liquidation 
was  never  formally  closed,  but  the  trustee  had 
never  made  any  claim  to  the  income  of  the 
settled  fund:— Held,  that  inasmuch  as  before 
the  reassignment  by  the  trustee  to  the  debtor 


income  had  become  due  to  him  which  but  for 
the  forfeiture  clause  the  trustee  might  have  re- 
ceived, the  forfeiture  had  taken  effect.  Robert- 
son v.  Richardson,  Law  Rep.  30  Ch.  D.  623. 

21. — "Forfeited":  effect  of  colonial  insol- 
vency]— By  a  settlement  dated  in  1838  certain 
freehold  hereditaments  in  England  were  vested 
in  trustees  upon  trust  to  pay  the  rents  to  S.  L. 
during  his  life  or  until  he  should  commit  any 
act  of  bankruptcy,  <fcc,  or  should  do  or  commit 
any  act,  or  any  event  should  occur,  whereby  the 
same  rents  or  any  part  thereof,  if  thereby  settled 
absolutely  upon  or  in  trust  for  him,  should 
be  forfeited  to  or  become  vested  in  any  other 
person  or  persons  whomsoever,  with  a  gift  over 
upon  the  happening  of  any  such  event.  In  the 
year  1875,  S.  L.,  who  was  resident  in  New  South 
Wales,  was  adjudged  an  insolvent  by  the  colonial 
Court.  By  the  colonial  statute  all  the  present 
and  future  estate,  real  and  personal,  of  the  in- 
solvent, "  wheresoever  the  same  might  be  known 
or  found,"  was  vested  in  the  Chief  Commis- 
sioners of  Insolvent  Estates  for  the  colony: — 
Held,  that  the  word  " forfeited"  applied  not 
merely  to  property  which  was  actually  taken 
from  a  man  by  reason  of  some  breach  of  condi- 
tion, but  also  to  that  which  became  liable  to  be 
so  taken ;  that  if  the  Chief  Commissioner  had 
applied  to  the  Court  in  this  country,  that  Court, 
under  section  74  of  the  Bankruptcy  Act,  1869, 
would  have  lent  its  assistance  and  made  an 
order  vesting  in  the  Chief  Commissioner  any 
property  of  the  insolvent  in  this  country ;  and 
that  therefore,  by  the  operation  of  the  colonial 
insolvency,  the  interest  of  S.  L.  was  "  forfeited  " 
within  the  meaning  of  the  settlement.  In  re 
Levy's  Trust,  54  Law  J.  Rep.  Chanc.  968 ;  Law 
Rep.  30  Ch.  D.  119. 

22. — Insolvency :  petition  for  liquidation  by 
arrangement] — The  presentation  by  a  partner- 
ship firm  of  a  petition  for  liquidation  by  arrange- 
ment under  the  Bankruptcy  Act,  1869,  followed 
by  the  acceptance  of  a  composition,  held  to 
operate  as  a  forfeiture  by  one  of  the  partners  of 
an  interest  in  hereditaments  settled  upon  him  in 
1862  for  life,  "  or  until  he  should  be  outlawed  or 
declared  bankrupt  or  become  an  insolvent  within 
the  meaning  of  some  Act  of  Parliament  for  the 
relief  of  insolvent  debtors."  Nixon  v.  Verry,  54 
Law  J.  Rep.  Chanc.  736  ;  Law  Rep.  29  Ch.  D.  196. 

Heirlooms. 
See  Heirlooms  ;  Settled  Land  Act,  1-3. 

Investment. 

Railway  debenture  stock,  in,  under  Settled  Land 
Act,  1881.    See  Settled  Land  Act,  8-10. 

Management. 

28. — Real  and  personal  estate :  advance  by 
trustees  to  tenant  for  life  for  the  purpose  of  stock- 
ing farm] — Where  real  and  personal  property 
were  settled  on  the  same  trusts  for  a  tenant 
for  life,  or  until  he  should  charge  or  incumber 
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the  same,  with  remainder  for  his  children,  the 
Court,  under  the  circumstances  of  the  case, 
sanctioned  an  advance  of  1,0002.  out  of  the  per- 
sonal estate  to  the  tenant  for  life  for  the  purpose 
of  stocking  a  farm  which  was  in  hand,  and 
which  the  tenant  for  life  was  proposing  to  farm 
himself,  the  evidence  shewing  that  the  proposed 
advance  was  necessary  for  the  cultivation  and 
preservation  of  the  farm.  In  re  Household; 
Household  v.  Household,  54  Law  J.  Rep.  Chano. 
157 ;  Law  Rep.  27  Ch.  D.  544. 

Larch  trees  blown  down :  mode  of  dealing  with 
proceeds  of  sale.    See  Tenant  fob  Lite,  19. 

Portions. 

See  Portion. 

Powers. 

Extension  of,  by  Settled  Land  Acts  :  powers  how 
to  be  exercised  where  statutory  powers  wider 
than  powers  in  settlement.  See  Settled  Land 
Act,  22,  28. 

Portions :  power  to  charge.    See  Portion,  3. 

When  affected  by  Settled  Land  Acts.  See  Set- 
tled Land  Act,  29. 

Protector  of  Settlement 
See  Fines  and  Recoveries  Act,  2. 

Validity. 

24. — Setting  aside  :  fraudulent  misrepresen- 
tation by  the  intending  wife'] — False  representa- 
tions by  a  wife  before  her  third  marriage, — first, 
that  she  had  obtained  a  divorce  from  her  first 
husband  by  reason  of  his  adultery ;  and,  secondly, 
that  she  had  not  been  guilty  of  adultery  with  her 
second  husband  before  her  marriage  with  him, 
— Held,  not  to  be  such  a  fraud  upon  the  third 
husband  as  to  entitle  him  to  set  aside  a  settle- 
ment made  upon  his  marriage  with  her.  J*,  v.  J., 
53  Law  J.  Rep.  Chano.  1014. 

Fraud  on  creditors.  See  Bankruptcy — Volun- 
tary Settlement,  2 ;  Fraudulent  Conveyance. 

Rectification ;  mistake :  disentailing  deed.  See 
Fines  and  Recoveries  Act,  1. 

Variation  of. 
By  Divorce  Court.    See  Divorce— Settlement. 

Voluntary  Settlement. 

26. — Mortgagor:  sale  by  mortgagee :  persons 
entitled  to  balance  of  proceeds  of  sale] — A  mort- 
gagor, by  a  voluntary  settlement,  after  reciting 
that  he  was  desirous  of  making  a  settlement  of 
the  hereditaments  comprised  in  the  mortgage, 
granted  the  same,  and  all  his  "  estate,  right, 
title,  interest,  claim,  and  demand  in  and  upon 
the  same  premises/1  to  certain  grantees  to  uses, 
to  hold,  subject  to  the  said  mortgage,  upon  the 
trusts  therein  declared.  The  mortgagee,  under 
the  power  of  sale  in  the  mortgage,   sold  the 


property,  and  after  repaying  himself  the  amount 
of  his  principal,  interest,  and  costs,  paid  the 
balance  of  the  proceeds  of  sale  into  Court:— 
Held,  that  the  voluntary  settlement  was  a  com- 
plete disposition  of  the  proceeds  of  sale  of  the 
property  comprised  in  the  mortgage  in  case  the 
mortgagee  should  execute  his  power  of  sale,  and 
that  the  persons  interested  under  the  settlement 
were  entitled  to  the  balance  of  the  proceeds  of 
sale  after  the  satisfaction  of  the  mortgage  debt 
as  against  the  settlor.  In  re  Walhatnpton's 
Estate,  53  Law  J.  Rep.  Chanc.  1000  ;  Law  Rep. 
26  Ch.  D.  391. 

26. — Post-nuptial  settlement :  subsequent 
mortgagee] — By  a  post-nuptial  settlement,  made 
between  a  husband,  his  wife,  and  trustees,  certain 
freehold  and  leasehold  estates,  to  which  the  wife 
was  entitled  absolutely  for  her  separate  use, 
were  settled  on  trusts  for  the  wife  and  husband 
for  their  lives,  with  remainder  to  the  children, 
the  leasehold  estates  being  sub-demised  at  a 
nominal  rent,  and  not  assigned,  to  the  trustees. 
The  husband  and  wife  afterwards  mortgaged  the 
property  without  disclosing  the  settlement: — 
Held,  that  the  settlement  was  void  as  against  the 
mortgagee.  Shurmur  v.  Sedgwick,  53  Law  J. 
Rep.  Chano.  87 ;  Law  Rep.  24  Ch.  D.  597. 

27* — Rectification :  omission  of  usual  power : 
costs  of  trustees] — Where  a  voluntary  settlement 
is  entered  into,  it  is  necessary  not  only  that  the 
settlor  should  comprehend  the  effect  of  what  is 
in  the  deed,  but  also  that  he  should  be  fully 
informed  of  the  omission  from  the  deed  of  any 
usual  powers  and  provisions.  James  v.  Couch- 
man,  54  Law  J.  Rep.  Chanc.  838;  Law  Rep. 
29  Ch.  D.  212. 

The  plaintiff,  upon  attaining  twenty-one 
years,  was  induced  in  the  interests  of  himself 
and  his  family  to  execute  a  voluntary  settlement 
of  the  bulk  of  his  property,  the  trusts  being  in 
favour  of  himself  and  any  future  wife  and  issue, 
with  an  ultimate  trust  in  default  of  issue  for  his 
own  next-of-kin  on  the  paternal  side.  The  effect 
of  the  trusts  was  fully  explained  to  him  before 
executing  the  deed,  but  his  attention  was  not 
called  to  the  fact  that  no  general  power  of  ap- 
pointment was  reserved  to  him  in  default  of  issue 
and  subject  to  his  wife's  life  interest : — Held,  that 
the  plaintiff  was  entitled  to  have  the  settlement 
rectified  by  the  insertion  of  such  a  power.    Ibid. 

Held  also,  following  Everitt  v.  Everitt  (89  Law 
J.  Rep.  Chanc.  777 ;  Law  Rep.  10  £q.406),  that  the 
trustees'  costs  of  defending  an  action  to  rectify 
the  settlement  should  be  a  charge  upon  the 
trust  property.    Ibid. 

28. — Setting  aside :  materiality  of  provisions 
in  settlement] — Where  the  Court  is  asked  to  set 
aside  a  voluntary  settlement,  the  question  to  be 
considered  is  whether  the  settlor  really  under- 
stood what  he  was  about  in  making  the  settle- 
ment, and  the  particular  provisions  in  the 
settlement  are  immaterial,  except  in  so  far  as 
their  character  shews  that  the  settlor  could  not 
have  understood  the  effect  of  the  settlement. 
Button  v.  Thompson  (App.),  52  Law  J.  Rep. 
Chano.  661 ;  Law  Rep.  23  Ch.  D.  278. 
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29. — Setting  aside :  onus :  power  of  revoca- 
tion] — When  a  voluntary  deed  is  impeached,  the 
onus  of  supporting  it  does  not  necessarily  rest 
upon  those  who  set  it  up.  Nor  is  a  voluntary 
deed  of  settlement  voidable  by  the  settlor  merely 
because  it  does  not  contain  a  power  of  revocation. 
Henry  v.  Armstrong,  Law  Rep.  18  Ch.  D.  668. 

30. — Valuable  consideration:  bargain:  27 
EUz.  c.  4] — By  a  post-nuptial  settlement  certain 
freeholds  which  previously  belonged  as  to  one 
portion  to  the  wife  for  life  with  remainder  to  the 
husband  in  fee,  and  as  to  the  other  portion  to 
the  wife  in  fee,  were  resettled  by  the  husband 
and  wife  upon  trust  for  the  wife  for  life,  with 
remainder  to  the  husband  for  life,  with  other 
remainders  over.  The  deed  recited  the  title  to  the 
freeholds  and  the  desire  of  the  parties  for  the  re- 
settlement : — Held,  that,  as  between  the  husband 
and  wife,  there  was  dear  evidence  of  a  bargain, 
and  the  deed  was  for  valuable  consideration,  and 
therefore  not  void  under  27  Eliz.  c.  4.  Schreiber 
v.  Dirikel,  54  Law  J.  Rep.  Chanc.  241. 

Leaseholds:  settlement  of,  whether  voluntary. 
See  Leasehold,  2. 

Transfer  of  stock  into  joint  names.    See  Trust 
— Resulting,  2. 

Validity  of,  under  bankruptcy  law.    See  Bank- 
ruptcy— Voluntary  Settlement. 


SETTLEMENT  OF  POOR. 
See  Poor  Law,  9-23. 

SETTLING  DAY. 
See  Stock  Exchange,  5. 

SEVERANCE. 
Joint  tenanoy.    See  Joint  Tenant. 

SEWER. 

Metropolis  Management  Acts :  power  to  open 
pavement  to  make  branch  drains.  See  Me- 
tropolis, 13. 

Nuisance  by  user  of:  injunction  against  local 
authority,  when  granted.   See  Nuisance,  8-10. 

Statutory  power  to  construct  sewer:  implied 
right  of  access.    See  Lands  Clauses  Act,  7. 

Support:  right  of  local  authority  to  support 
for  sewer :  compensation  to  landowner.  See 
Public  Health  Act,  4. 

Vesting  of,  in  local  authority.  See  Public 
Health  Act,  26,  27. 


SEWERING  AND  PAVING  WORKS. 

Expenses  of.  See  Metropolis,  14-16 ;  Public 
Health  Act,  28-40;  Towns  Improvement 
Clauses  Act. 


SEWERS,  COMMISSIONERS  OF. 

City  of  London,  Commissioners  of  Sewers  of: 
statutory  powers :  street  improvements.  See 
London. 

Jurisdiction:  orders:  sea  wall:  liability  to 
repair :  evidence  :  extraordinary  storm.  See 
Sea  Wall. 

SHANNON. 

[Statutory  provision  with  respect  to  the  main- 
tenance of  certain  piers  and  other  works  in 
the  estuary  of  the  river  Shannon.  48  <fc  49 
Vict.  c.  41.] 

SHARES,  SHAREHOLDER. 
See  Company — Shares. 


SHELLEY'S  CASE. 

Devise :  estate  tail.     See  Will— Estate  or  In- 
terest, 6. 


SHERIFF. 


Costi  and  Charges. 

Duties. 

Liability. 


Costs  and  Charges. 


1. — "  Costs  of  execution  " ;  "poundage  M] — 
The  "  costs  of  execution  "  mentioned  in  section 
46,  sub-section  1,  of  the  Bankruptcy  Act,  1883, 
do  not  include  the  sheriff's  "  poundage."  In  re 
William  and  John  Ludford;  Official  Receiver 
v.  The  Sheriff  of  Warwickshire,  53  Law  J.  Hep. 
Q.B.  418 ;  Law  Rep.  13  Q.B.  D.  495  (nom.  In  re 
Ludmore). 

Semble,  "  poundage "  is  included  in  the 
"  costs  of  execution  "  mentioned  in  sub-section  2 
of  the  same  section.    Ibid. 

2. — Fees  of  sheriffs  officer:  recovery  from 
solicitor  of  execution  creditor]— - A  sheriff's  officer, 
who  has  executed  a  writ  of  fieri  facias,  cannot 
maintain  an  action  for  his  fees  against  the  soli- 
citor of  the  execution  creditor,  where  the  so- 
licitor has  done  nothing  more  than  deliver  the 
writ  to  the  sheriff  for  execution.  Mayberry  v. 
Mansfield  (9  Q.B.  Rep.  754 ;  16  Law  J.  Rep.  Q.B. 
102)  followed ;  Brewer  v.  Jones  (10  Exch.  Rep. 
655 ;  24  Law  J.  Rep.  Exch.  143)  overruled.  JRoyle 
v.  Busby  &  Sons  (App.),  50  Law  J.  Rep.  Q.B.  196 ; 
Law  Rep.  6  Q.B.  D.  171. 

3.— Possession-money :  sheriffs  lien  on  goods 
seised]— k  plaintiff,  having  obtained  judgment 
for  722.,  issued  a  writ  of  elegit,  under  which  the 
sheriff  seized  the  defendant's  goods.  W.  gave 
notice  that  he  claimed  the  goods,  and  the  sheriff 
took  out  an  interpleader  summons.  The  goods 
were  sold  under  an  order,  and  511.,  the  proceeds, 
were  paid  into  Court.  Chitty,  J.,  under  the 
summary  jurisdiction  given  by  section  14  of  the 
Common  Law  Procedure  Act,  1860,  barred  W.'s 
claim,  and  ordered  him  to  pay  the  sheriff's  costs, 
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possession-money,  and  expenses  of  the  inter- 
pleader ;  and  at  the  same  time  directed  the  512. 
to  be  paid  out  to  the  execution  creditor  : — Held 
(by  Cotton,  L.J.,  and  Bowen,  L.J. ;  Fry,  L.J., 
dissenting),  that  the  sheriff  was  not  a  "  party  " 
within  sections  14  and  17  of  the  Common  Law 
Procedure  Act,  and  therefore  that  the  order  of 
Chitty,  J.,  was  not  final  as  against  him. '  Held 
also  (by  Cotton,  L. J.f  Bowen,  L.J.,  and  Fry,  L.J.), 
that  the  sheriff  was  entitled  to  an  order  for  pay- 
ment of  his  possession-money  against  the  execu- 
tion creditor,  who  had  a  right  over  against  W., 
the  unsuccessful  claimant.  Smith  v.  Darlow ; 
Wilson,  claimant  (A pp.),  53  Law  J.  Bep.  Chanc. 
696 ;  Law  Bep.  26  Ch.  D.  605. 

Appeal :  interpleader :  appearance  unnecessary. 
See  Bill  of  Sale,  29. 

Duties. 

4. — Equitable  interest:  duty  of  sheriff  to 
seize]— 'Where  a  sheriff,  having  seized  goods 
under  a  writ  of  fi.  fa.,  withdrew  without 
interpleading,  and  returned  nulla  bona  on 
finding  that  they  were  assigned  under  a  bill 
of  sale  to  another  person,  and  where  in 
the  event  the  goods  proved  to  be  worth  more 
than  the  sum  for  which  they  were  so  as- 
signed,— Held,  that  the  execution  creditor  could 
not  maintain  an  action  against  the  sheriff,  for 
that  section  13  of  the  Common  Law  Proce- 
dure Act,  1660,  does  not  give  the  sheriff  power 
to  seize  such  an  equitable  interest  of  the  execu- 
tion debtor  as  alone  existed  in  this  case.  Scar- 
lett v.  Hanson  (App.),  53  Law  J.  Bep.  Q.B.  62 ; 
Law  Bep.  12  Q.B.  D.  213. 

b— Several  writs:  sale:  execution  upon 
judgment  exceeding  20Z.] — Section  46,  sub-section 
2,  of  the  Bankruptcy  Act,  1883,  does  not  render 
void  an  execution  upon  a  judgment  for  a  sum 
exceeding  202.,  where  the  sheriff,  within  fourteen 
days  after  the  sale  of  the  goods,  is  served  with 
notice  of  a  bankruptcy  petition  having  been 
presented  against  the  debtor,  upon  which  the 
debtor  is  subsequently  adjudicated  bankrupt; 
but  merely  provides  that,  instead  of  handing  the 
proceeds  of  the  execution  over  to  the  execution 
creditor,  the  sheriff  shall  hand  them  over  to  the 
trustee  in  the  bankruptcy.  The  duty  of  a 
sheriff  who  has  several  writs  of  execution  to 
execute  is  to  execute  first  that  writ  which  is 
first  delivered  to  him ;  and  when  he  has  Bold 
enough  to  satisfy  that  writ,  to  sell  under  the 
next  in  order.  Therefore,  if  the  proceeds  of  the 
sale  of  the  goods  of  a  debtor  are  not  enough  to 
satisfy  the  earlier  writs  in  the  hands  of  the 
sheriff,  there  can  be  no  sale  under  the  subsequent 
writs.  In  re  Pearce ;  ex  parte  Crosthwaite,  54 
Law  J.  Bep.  Q.B.  316 ;  Law  Bep.  14  Q.B.  D.  966. 

Where  a  sheriff  is  entrusted  with  the  execution 
of  several  write  against  the  goods  of  a  debtor, 
the  proceeds  of  which  are  not  enough  to  satisfy 
all  the  writs,  the  duty  of  the  sheriff  is  to  pay 
the  amounts  of  the  several  writs  in  the  order  of 
priority  in  point  of  time,  making  the  payments 
in  the  case  of  judgments  for  less  than  202.  to  the 


execution  creditors,  and  in  the  case  of  judgments 
for  more  than  202.  to  the  trustee  of  the  debtor, 
if  within  fourteen  days  after  sale  notice  is  served 
upon  the  sheriff  of  a  bankruptcy  petition  upon 
which  the  debtor  is  adjudged  bankrupt.    Ibid. 

Cases  decided  under  6  Geo.  4.  o.  16,  s.  108, 
and  Ex  parte  Lovering ;  in  re  Peacock  (43  Law 
J.  Bep.  Bankr.  58  ;  Law  Bep.  17  Eq.  452)  dis- 
tinguished.   Ibid. 

Notice  of  petition  in  bankruptcy :  sale  occupying 
more  than  one  day :  proceeds  of  such  sale. 
See  Bankruptcy — Assets,  8. 

Notice  of  winding-up  order.  See  Company — 
Winding-up,  55. 

Possession:  execution  creditor  failing  to  with- 
draw sheriff.    See  Judgment  Creditor. 

Sale  of  goods  by  private  contract :  discretion  of 
Court :  ex  parte  application  by  execution  cre- 
ditor.   See  Bankruptcy — Execution. 

Liability. 

6. — Wrongful  seisure :  action] — Under  a  writ 
of  fi.  fa,  against  a  son  the  sheriff  seized  goods 
of  his  father,  in  whose  house  the  son  lived.  The 
Bon  had  in  fact  no  goods  there,  except  some 
wearing  apparel.  The  writ  was  indorsed  with  a 
statement  that  the  son  lived  at  a  certain  address, 
which  was  in  fact  the  father's  house,  though  the 
indorsement  did  not  state  this.  The  father  gave 
verbal  notice  to  the  bailiff  that  he  claimed  the 
goods,  and  the  next  day  the  sheriff  issued  an 
interpleader  summons.  Meanwhile  the  rather 
had  commenced  an  action  against  the  sheriff 
alone,  claiming  an  injunction  to  restrain  him 
from  remaining  in  possession,  and  Hall,  V.C., 
without  requiring  notice  to  be  given  to  the  exe- 
cution creditor,  granted  the  injunction.  The 
sheriff  appealed,  and  meanwhile  the  execution 
creditor,  on  the  hearing  of  the  interpleader  sum- 
mons, had  admitted  that  the  goods  seized  were 
the  father's.  No  misconduct  on  the  part  of  the 
sheriff  was  proved : — Held,  that  the  action  was 
premature ;  that  the  father  ought  to  have  waited 
to  see  the  result,  of  the  interpleader  proceedings ; 
and  that  he  -must  bear  his  own  costs  of  the 
motion  for  the  injunction  in  both  Courts.  Held 
also,  that  the  Vice-chancellor  ought  not  to  have 
granted  the  injunction  without  hearing  the  exe- 
cution creditor,  who  should  have  been  made  a 
party  to  the  action,  or  at  any  rate  served  with 
notice  of  it.  HUliard  v.  Hanson  (App.),  Law 
Bep.  21  Ch.  D.  69. 

7. — Wrongful  seizure:  action:  interpleader] 
— On  the  20th  of  August  the  sheriff,  under  a  fi* 
fa.  against  A.,  took  possession  of  B.n's  furniture 
in  A.'s  house.  Both  before  and  after  seizure  B. 
gave  formal  notice  to  the  sheriff  that  the  furni- 
ture was  his,  and  on  the  23rd  issued  the  writ  in 
this  action  against  the  sheriff  for  an  injunction 
and  damages.  On  the  25th  of  August  the  sheriff 
issued  an  interpleader  summons,  under  which 
an  issue  was  directed  and  an  order  made  for  the 
sheriff  withdrawing  frompossession  on  payment 
of  100Z.  into  Court.     The  sheriff  accordingly 
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withdrew  from  possession  on  the  1st  of  Septem- 
ber. B.'s  title  was  afterwards  admitted  by  the 
judgment  creditor,  and  the  100L  paid  out  of 
Court  to  B.  B.  now  brought  this  action  to  trial 
against  the  sheriff  for  damages  and  costs: — 
Held,  that  the  sheriff  had  not  exceeded  the  scope 
of  his  duty  in  retaining  possession  till  ordered 
to  withdraw  under  the  interpleader  order,  and 
that  the  action  must  be  dismissed,  but  without 
costs,  on  the  ground  that  the  sheriff  might  have 
applied  to  the  Judge,  under  the  interpleader 
order,  to  dispose  of  the  matters  in  question  be- 
tween him  and  the  plaintiff.  Aylwin  v.  Evans, 
52  Law  J.  Bep.  Chanc.  105. 

Protection  of  sheriff :  action  of  trespass :  inter- 
pleader.   See  Interpleader,  11. 

Wrongful  seizure :  liability  of  execution  creditor : 
direction  to  sheriff  to  seize  goods.  See  Soli- 
citor, 2. 

SHERIFF'S  COURT. 
See  Scotch  Law— Appeal. 


SHIP. 
Bill  of  Lading. 

Construction  and  effect* 

Execution  in  sets. 

Bottomry. 

Charter-party. 

Collision. 

Damage. 

Fog. 

Foreign  ship. 

Launch. 

Liability  of  shipowner. 

Limitation  of  liability. 

Regulations  for  preventing  collisions  at  sea. 

Regulations  of  river  conservancy. 
Humber. 
Tees. 
Thames. 
Demurrage. 
Detention. 
Foreign  Ship. 
Freight. 

General  Average. 
Lien. 
Master. 
Mortgage. 
Necessaries. 
Offences. 
Owner. 

Pilot. 

Compulsory  pilotage. 
Pilotage  or  salvage. 
Digest,  1881-1685. 


Salvage. 

Towage. 

Transfer. 

Wages. 

Wreck. 

[Merchant  Shipping  (Expenses)  Act,  1882. 
Amendment  of  the  law  with  respect  to  charges 
on  and  payments  to  the  Mercantile  Marine 
Fund,  and  to  expenses  of  prosecutions  for 
offences  committed  at  sea.  45  &  46  Vict.  c.  55.] 

[Merchant  Shipping  (Colonial  Enquiries)  Act, 
1882.  45  &  46  Vict.  c.  76.  Appeal  from  Co- 
lonial Courts,  s.  6.  Certificates,  suspension 
or  cancellation  of,  s.  5.  Colonial  Courts, 
jurisdiction  of,  to  enquire  into  charges  of  mis- 
conduct or  incompetency  and  shipping  casual- 
ties outside  limits  of  colony,  s.  3.  Colonial 
legislative  authorities,  power  to  authorise 
enquiries,  s.  4.] 


Abandonment  of  Ship. 
See  infra,  Freight,  1. 

Assignment. 

See  infra,  Transfer. 

Average. 
See  infra,  General  Average. 

Barratry. 
See  Insurance,  Marine,  13. 

Bill  of  Lading. 

Construction  and  effect. 

1. — Delivery  of  goods :  overside  delivery :  goods 
landed  on  dock  quay] — The  plaintiffs  were  con- 
signees of  goods  under  a  bill  of  lading  by  the 
terms  of  which  the  goods  were  "  to  be  delivered 
from  the  ship's  tackles."  The  cargo  was  a 
general  one,  and  the  plaintiffs  having  failed  to 
take  delivery  of  their  goods  at  the  time  when 
the  ship  began  to  discharge,  the  whole  of  it  was 
landed  on  the  quay  in  the  East  and  West  India 
Docks  and  there  sorted.  When  the  sorting  had 
been  completed,  the  plaintiffs  were  informed  that 
the  goods  were  ready  for  delivery ;  and  if  they 
had  then  taken  delivery  they  would  have  re- 
ceived them  free  of  charge.  The  goods  were  not 
removed  for  thirteen  days,  during  which  time 
the  dock  company  held  them  for  charges,  which 
the  plaintiffs  paid,  and  now  sought  to  recover 
from  the  shipowners : — Held,  that  the  plaintiffs 
were  not  entitled  to  recover,  as  it  was  their  duty 
to  take  delivery  of  the  goods  within  a  reasonable 
time  after  they  knew  that  they  could  receive 
them.  Held  also,  that  the  plaintiffs  were  not 
entitled  to  twenty-four  hours'  notice  in  writing, 
under  the  Merchant  Shipping  Act  Amendment 
Act,  1862  (25  &  26  Vict.  c.  63),  s.  67,  sub-s.  7,  of 
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the  shipowner's  readiness  to  make  delivery — 
that  sub-section  relating  to  the  case  of  a  vessel 
discharging  overside  where  the  necessity  to 
land  for  sorting  does  not  arise.  Held  farther, 
that  section  67  of  the  Merchant  Shipping  Act 
Amendment  Act  includes  cases  in  which  the 
owner  of  goods  is  not  in  default,  but  from  any 
cause  fails  to  obtain  delivery.  The  Clan  Mac- 
donald,  52  Law  J.  Rep.  P.,  D.  &  A.  89 ;  Law  Rep. 
8  P.  D.  178. 

2. — Excepted  perils :   collision :    negligence  : 
action  of  tort :  measure  of  damages] — The  plain- 
tiffs shipped  goods  on  board  one  of  the  defen- 
dants' ships,  the  Kroon  Prins,  under  a  bill  of 
lading,  which  was  in  the  English  language,  and 
described  the   defendants    by   their    corporate 
name,  and  which  excepted,  amongst  other  things, 
"  collision  and  accidents,  loss  or  damage  from 
any  act,  neglect,  or  default  whatsoever  of  the 
pilots,  master,  or  mariners,  or  other  servants  of 
the  company  in  navigating   the    ship."     The 
goods  were  lost  by  the  Kroon  Prins  coming  into 
collision  on  the  high  seas  with  the  Atjeh,  which 
also  belonged  to  the  defendants ;  and  the  jury 
found  that,  though  both  ships  were  in  fault,  the 
chief  blame  was  to  be  attached  to  the  Atjeh. 
The  defendant  company,  which  was  composed 
entirely  of  English  shareholders,  in  addition  to 
being  registered  in  England  as  a  limited  com- 
pany, was  also  registered  in  Holland  as  a  Dutch 
company,  which  was  in  fact  a  bare  trustee  of 
the  ships  for  the  English  company.    The  ships 
also  were  registered  as  Dutch  ships,  and  carried 
the  Dutch  flag.    Such  registration  was  for  the 
purpose  of  trading  to  and  from  Dutch   ports. 
The  ships  were  not  registered  under  the  Mer- 
chant Shipping  Acts  as  British  ships.    In  an 
action  to  recover  the  value  of  the  goods,  based, 
first,  on  the  contract  to  carry  safely  contained 
in  the  bill  of  lading ;   and  secondly,  in  tort, — 
Held,  that,  so  far  as  the  action  was  based  on 
contract,  the  defendants,  as  owners  of  the  Kroon 
Prins,  were  relieved  from  liability  for  the  negli- 
gence of  their  servants  on  board  that  ship  by 
reason  of  the  exceptions  in  the  bill  of  lading, 
which  was  an  English  contract,  and  must  be  con- 
strued  accordingly;   also  that  the  defendants 
were  not  liable  either  expressly  or  impliedly 
under  the  bill  of  lading,  which  had  reference 
only  to  the  carrying  ship  the  Kroon  Prins,  for 
the  negligence  of  their  servants  on  board  the 
Atjeh.    Held  also,  that  the  defendants,  as  owners 
of  both  the  ships,  were  liable  in  tort,  and  that 
the  action,  viewed  as  an  action  of  tort,  came 
within  section  25,  sub-section  9,  of  the  Judica- 
ture Act,  1873 ;  and  the  Admiralty  rule  as  to 
dividing  the  loss  when  both  ships  in  collision 
are  to  blame  was  applicable,  so  that  the  defen- 
dants, as  owners  of  both  ships,  would  have  been 
liable  for  the  whole  amount  of  the  loss ;  but  that 
as  they  were  exonerated  by  the  exception  in  the 
bill  of  lading  from  the  share  of  the  loss  occa- 
sioned by  the  negligence  of  those  navigating  the 
Kroon  Prins,  they  were  only  liable  for  the  other 
half  of  the  loss  occasioned  by  the  negligence  of 


those  on  board  the  Atjeh.  The  Chartered  Mer- 
cantile Bank  of  India,  London,  and  China  v. 
The  Netherlands  India  Steam  Navigation  Com- 
pany  (Lim.)  (App.),  52  Law  J.  Rep.  Q.B.  220 ; 
Law  Rep.  10  Q.B.  D.  521. 

Held  also  (per  Brett,  L. J.),  that  both  the  ships 
were  English  and  not  Dutch  ships,  notwithstand- 
ing that  they  were  registered  in  Holland  as  Dutch 
ships  and  carried  the  Dutch  flag,  inasmuch  as 
the  nationality  of  a  ship  depends  upon  the  ques- 
tion of  ownership.    Ibid. 

Judgment  of  the  Queen's  Bench  Division  (51 
Law  J.  Rep.  Q.B.  393;  Law  Rep.  9  Q.B.  D.  118) 
reversed.    Ibid. 

3. — Exception :  perils  of  the  sea"]  — The  plain- 
tiffs shipped  a  cargo  on  board  the  K.t  a  sailing 
vessel,  of  which  the  defendants  were  the  owners, 
for  carriage  from  Caen  to  London,  under  a  bill 
of  lading  which  only  excepted  perils  of  the  sea. 
The  K.,  while  sailing  up  the  Thames,  came  into 
collision  with  a  steamer  which  was  coming  down, 
and  was  sunk.  In  an  action  to  recover  the  value 
of  the  cargo  which  was  lost,  the  jury  found  that 
the  collision  was  caused  by  the  K.  starboarding 
her  helm,  but  that  there  was  no  negligence  on 
her  part.  There  was  no  finding  as  to  the  steamer : 
— Held,  that  the  loss  was  not  occasioned  by  a 
peril  of  the  sea,  inasmuch  as  it  had  not  been 
shewn  that  the  collision  was  not  caused  by  the 
negligence  of  the  steamer ;  and  a  collision  caused 
by  the  negligence  of  one  of  two  vessels  is  not  a 
peril  of  the  sea.  Woodley  &  Co.  v.  Michell  & 
Co.  (App.),  52  Law  J.  Rep.  Q.B.  325  ;  Law  Rep. 
11  Q.B.  D.  47. 

4. — Exceptions :  warranty  of  seaworthiness : 
cargo-owners :   unseaworthiness'] — A    steamship 
which  had  broken  her  main  shaft  was  salved  by 
another  steamship  belonging  to  the  same  line. 
The  breakdown  was  caused  by  a  latent  defect  in 
the  shaft,  without  negligence  on  the  part  of  the 
owners  or  their  servants.    In  a  salvage  action 
brought  by  the  owners,  master,  and  crew  of  the 
salving  ship  against  the  owners  of  cargo  on 
board  the  salved  ship,— Held, first,  that  the  ship 
was  unseaworthy  when  she  started  on  the  voyage. 
Secondly,  that  the  implied  warranty  of  sea- 
worthiness in  the  bill  of  lading  was  an  absolute 
warranty  that  the  ship  should  be  reasonably  fit 
to  perform  the  voyage,  and  not  merely  that  the 
shipowner  would  do  his  best  to  make  her  so. 
Thirdly,  that  the  exceptions  in  the  bill  of  lading, 
"  all  and  every  the  dangers  and  accidents  of  the 
seas,  rivers,  and  canal,  and  of  navigation  of  what- 
ever nature  or  kind,"  had  not  the  effect  of  limit- 
ing the  warranty  of  seaworthiness,  but  that  such 
exceptions  only  protected  the  shipowner  from 
liability  to  the  owner  of  oargo  for  loss  or  damage 
sustained  by  the  latter  through  "dangers  or 
accidents  "  happening  to  a  seaworthy  vessel. 
Held  further,  that  the  owners  of  the  salved  ship 
were  liable  to  reimburse  the  defendants  any 
salvage  that  might  be  awarded.    The  Qlenfruin, 
54  Law  J.  Rep.  P.,  D.  &  A.  49 ;  Law  Rep.  10 
P.  D.  103. 
5. — Indorsement:  property  in  goods:  liability 
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for  freight :  bills  of  lading  act  (18  &  19  Vict  c. 
Ill),  *.  1] — Where  the  owner  of  goods  at  sea  in- 
dorsed the  bill  of  lading  in  blank  to  secure  an 
advance,  intending  that  the  indorsement  should 
operate  merely  as  a  pledge,  "  the  property  in  the 
goods  did  not  pass  "  to  the  indorsee,  within  the 
meaning  of  18  &  19  Vict.  c.  Ill,  s.  1,  so  as  to 
render  him  liable  in  an  action  by  the  shipowner 
for  the  freight : — So  held,  reversing  the  judgment 
of  the  Court  of  Appeal  (53  Law  J.  Rep.  Q.B. 
399  ;  Law  Rep.  13  Q.B.  D.  519),  on  appeal  from 
Field,  J.  (52  Law  J.  Rep.  Q.B.  428 ;  Law  Rep.  10 
Q.B.  D.  363).  Sewell  v.  Burdick  (H.L.),  54  Law 
J.  Rep.  Q.B.  156  ;  Law  Rep.  10  App.  Cas.  74. 

Semble  {per  Lord  Blackburn),  an  assignee  of 
a  bill  of  lading  by  way  of  mortgage  is  not,  as 
such,  liable  to  be  sued  for  the  freight.    Ibid. 

Per  the  Lord  Chancellor, — The  indorsee  by 
way  of  security,  though  not  having  "the  pro- 
perty "  passed  to  him  absolutely  and  for  all  pur- 
poses by  the  mere  indorsement  and  delivery  of 
the  bill  of  lading  while  the  goods  are  at  sea,  has 
a  title  by  means  of  which  he  is  enabled  to  take 
the  position  of  full  proprietor  upon  himself,  with 
its  corresponding  burdens,  if  he  thinks  fit ;  and 
he  actually  does  so  as  between  himself  and  the 
shipowners  if  and  when  he  claims  and  takes  de- 
livery of  the  goods  by  virtue  of  that  title.    Ibid. 

Judgment  in  The  Freedom  (38  Law  J.  Rep. 
Adm.  25 ;  Law  Rep.  3  P.  C.  594)  observed  upon. 
Ibid. 

6. — Liability  of  shipowner :  damage  to  cattle : 
ship  not  reasonably  fit  for  carriage]— The  plain- 
tiff shipped  on  board  the  defendants'  steamer 
some  cattle  to  be  carried  from  London  to  New 
York,  upon  the  terms  of  a  bill  of  lading,  by  which 
it  was  agreed  "  that  the  defendants,  their  agents 
or  servants,  should,  as  respects  the  cattle  in 
question,  be  in  no  way  responsible  for  either  their 
escape  from  the  steamer,  or  for  accidents,  dis- 
ease, and  mortality,  and  that  under  no  circum- 
stances should  they  be  held  liable  for  more  than 
51.  for  each  of  the  animals. "  It  appeared  that 
the  defendants'  ship  had  had  on  board,  on  the 
voyage  immediately  preceding  that  by  which 
the  plaintiff's  cattle  were  carried,  certain  cattle 
affected  with  foot  and  mouth  disease,  which  the 
plaintiff's  cattle  caught,  owing  to  the  negligence 
of  the  defendants'  servants  in  not  properly 
cleansing  and  disinfecting  the  ship  before  the 
cattle  were  received  on  board  and  the  bill  of 
lading  signed.  The  plaintiff  in  consequence 
sustained  damage  amounting  to  more  than  61. 
for  each  of  the  said  cattle :— Held,  that  the 
stipulation  in  the  bill  of  lading  related  to  the 
carriage  of  the  cattle  upon  the  voyage,  and  in  no 
way  affected  the  primary  obligation  of  the  ship- 
owner to  provide  a  ship  reasonably  fit  for  their 
reception  on  board.  Tattersall  v.  The  National 
Steamship  Company  (Li?n.)t  53  Law  J.  Rep. 
Q.B.  332  ;  Law  Rep.  12  Q.B.  D.  297. 

Incorporation  of  terms  of  charter-party.    See 
infra,  Demurrage,  2. 

Indorsement  of:    stoppage  in    transitu*     See 
Sale  of  Goods,  8. 


Execution  in  sets. 

7. — Indorsement  of  one  set :  delivery  on  pro- 
duction of  unindorsed  bills] — Goods  shipped  to 
C,  as  owner,  were  before  arrival  pledged  by 
him  to  the  plaintiffs  as  security  for  an  ad- 
vance. The  bill  of  lading  was,  as  is  customary, 
in  three  sets,  "  the  one  being  accomplished  the 
rest  to  stand  void,"  and  made  the  goods  de- 
liverable to  "  C.  or  assigns,"  freight  payable  in 
London.  C.  indorsed  one  copy  of  the  bill  of 
lading,  marked  "first,"  to  the  plaintiffs,  and 
also  gave  them  a  letter  of  charge  making  the 
bill  of  lading  a  collateral  security  for  the  ad- 
vance, and  empowering  them  to  sell  the  goods 
represented  by  the  bill  of  lading  should  default 
be  made  in  the  repayment  of  the  advance.  The 
vessel  went  on  arrival  into  the  dock  of  the  de- 
fendants. C.  duly  entered  the  goods  at  the 
Custom  House,  and  they  were  afterwards,  at  the 
request  of  C,  landed  and  deposited  with  the  de- 
fendants, the  freight  being  unpaid.  The  mani- 
fest, a  copy  of  which  the  captain  lodged  with 
the  defendants,  authorised  the  defendants  to 
deliver  the  goods  to  the  holders  of  the  bill  of 
lading.  On  the  following  day  the  captain  lodged 
with  the  defendants  a  stop-order  for  freight, 
pursuant  to  the  Merchant  Shipping  Act,  1862. 
C.  then  produced  and  gave  to  the  defendants, 
unindorsed,  the  second  part  of  the  bill  of  lading ; 
the  defendants  then  entered  C.  as  the  proprietor 
of  the  goods.  C.  paid  the  freight,  the  stop  was 
taken  off,  and  the  defendants  delivered  the  goods 
to  W.,  on  the  production  by  him  of  a  delivery 
order  from  C.  C.  shortly  after  went  into  liquida- 
tion, when  the  plaintiffs,  producing  the  indorsed 
bill  of  lading,  in  vain  demanded  the  goods  of  the 
defendants.     In  an  action  for  conversion, — Held 

g>y  the  Court  of  Appeal — Bramwell,  L.J.,  and 
aggallay,  L.J. ;  dissentiente  Brett,  L.J.),  that 
the  defendants  were  not  liable.  (By  Bramwell, 
L.J.)  That  the  property  in  the  goods  did  not  pass, 
but  that  there  was  a  pledge  of  them  with  a  right 
of  redemption  in  C. ;  that  the  duty  of  the  de- 
fendants was  the  same  as  that  of  the  shipowner 
would  have  been  had  the  goods  remained  on 
board;  that  the  plaintiffs  assented  to  C.'s  re- 
taining the  other  parts  of  the  bill  of  lading,  and 
to  the  receipt  by  the  defendants  of  the  goods,  to 
hold,  after  freight  paid,  to  the  order  of  C,  so  that 
there  was  no  conversion.  (By  Baggailay,  L.J.) 
That  the  property  in  the  goods  passed  by  the 
delivery  of  the  indorsed  bill  of  lading ;  that  the 
landing  of  the  goods  was  the  result  of  an  arrange- 
ment between  the  shipowner,  C,  and  the  defen- 
dants ;  that  the  Merchant  Shipping  Act  did  not 
effect  that  the  defendants  thereafter  held  the 
goods  for  the  plaintiffs,  but  that  they  received 
them  to  hold  to  an  order  of  C,  and  that,  in  the 
absence  of  any  notice  of  title  in  any  one  else,  the 
defendants  were  bound  to  deal  with  them  as 
directed  by  the  ostensible  owner.  (By  Brett, 
L.J.)  That  the  defendants  were  liable;  that  C. 
by  indorsing  the  bill  of  lading  to  the  plaintiffs 
passed  the  legal  property  to  the  plaintiffs,  only 
reserving  to  himself  an  equity  of  redemption; 
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that  the  shipowner  was  therefore  bound  to  de- 
liver to  the  plaintiffs,  subject  to  the  provisions 
of  the  Merchant  Shipping  Act  as  to  warehousing 
the  goods;  that  the  defendants  were,  as  such 
warehousemen,  bound  to  hold  the  goods  till 
freight  was  paid,  and  then  to  deliver  to  the 
plaintiffs  as  holders  of  the  bill  of  lading.  Glyn, 
Mills,  Currie  &  Co.  v.  The  East  and  West  India 
Dock  Company  (App),  50  Law  J.  Rep.  Q.B.  62; 
Law  Rep.  6  Q.B.  D.  475. 

On  appeal  to  the  House  of  Lords, — Held, 
that  the  defendants  were  not  bound  to  enquire 
whether  any  of  the  sets  had  been  indorsed,  but 
were  justified  in  delivering  to  the  holder  of  one 
set  in  the  absence  of  notice  of  the  previous  in- 
dorsement of  another.  Glyn,  Mills,  Currie  <£ 
Co.  v.  The  East  and  West  India  Dock  Company 
(H.L.),  52  Law  J.  Rep.  Q.B.  146 ;  Law  Rep.  7 
App.  Gas.  591. 

8- — Validity  of  tender  of  two  of  three  sets  : 
contract :  sale]  —  The  plaintiffs  contracted  in 
London  with  the  defendants  for  the  sale  of  goods 
to  be  delivered  at  Philadelphia,  payment  to  be 
made  in  net  cash  in  London  in  exchange  for 
bills  of  lading  of  each  cargo  or  shipment.  The 
goods  having  been  shipped  in  Russia,  the  plain- 
tiffs tendered  in  London  to  the  defendants  two 
duly  indorsed  copies  of  a  tripartite  bill  of  lading, 
the  other  copy  not  having  been  dealt  with.  The 
defendants  refused  to  accept  these  two  copies. 
The  plaintiffs  then  procured  the  third  copy  from 
Russia,  and  six  days  after  the  first  tender  they 
tendered  all  three  copies  to  the  defendants,  who 
refused  to  accept  them,  on  the  ground  that  it 
was  too  late  then  to  forward  them  in  time  to 
deliver  them  in  America  before  the  arrival  of  the 
ship  with  the  goods.  In  an  action  for  non- 
acceptance  of  the  goods, — Held,  that  the  tender 
of  the  two  copies  of  the  bill  of  lading  was  a 
valid  tender,  that  the  defendants  were  bound  to 
accept  the  goods  and  to  make  payment  in 
accordance  with  the  contract.  Sanders  Bros. 
v.  Maclean  A  Co.  (App.),  52  Law  J.  Rep.  Q.B. 
481 ;  Law  Rep.  11  Q.B.  D.  327. 

Beard  of  Trade. 
Detention  of  ship.    See  infra,  Detention. 

Bottomry. 

1. — Authority  of  master :  report  of  registrar 
and  merchants :  deductions  made  in  terras]— The 
master  of  a  ship  is  the  agent  of  the  owner  to 
pledge  his  credit  only  in  the  case  of  necessity, 
and  to  the  extent  of  that  which  is  necessary  to 
enable  the  ship  to  complete  her  voyage,  and  he 
cannot  by  giving  a  bottomry  bond  for  an  exces- 
sive amount  fix  the  owner  with  liability  for  any 
thing  beyond  that  which  is  necessary.  (Affirm- 
ing the  Court  below,  53  Law  J.  Rep.  P.,  D.  &  A. 
44.)  The  Pontida  (App.),  53  Law  J.  Rep.  P.,  D. 
&  A.  78 ;  Law  Rep.  9  P.  D.  102. 

The  validity  of  a  bottomry  bond  having  been 
established,  the  question  whether  the  items  are 
excessive  is  to  be  decided  by  the  Registrar  and 
merchants.    Ibid. 


The  fact  that  the  person  whe  advanoes  the 
money  may  have  made  reasonable  enquiries  into 
the  circumstances  of  the  case  does  not  render 
the  owner  liable  for  exoesBive  or  unreasonable 
charges.    Ibid. 

2.— Contract  of  bottomry]  —  The  plaintiffs 
advanced  600Z.  to  A.,  the  owner  of  rive  sixth 
shares  in,  and  sole  managing  owner  of,  a  foreign 
ship  then  in  England,  and  an  agreement  was 
drawn  up  which  stated  that  the  advance  was 
made  for  necessaries  supplied,  and  that  A.  under- 
took to  return  the  whole  amount  so  advanced  on 
the  return  of  the  ship,  and  also  authorised  the 
plaintiffs  to  effect  an  insurance  on  the  ship  to 
cover  the  advance : — Held  (Brett,  M.R.,  dubi- 
tante),  that  the  agreement  was  not  a  contract  of 
bottomry,  for  it  created  no  charge  on  the  ship, 
but  left  the  plaintiffs  to  recover  the  advance 
from  A.  personally.  The  Heinrich  Bjorn  (App.), 
54  Law  J.  Rep.  P.,  D.  &  A.  33  ;  Law  Rep.  10 
P.  D.  44. 

3. — Foreign  ship:  communication:  maritime 
law  and  law  of  the  flag]  —The  master  of  a  foreign 
ship  has  power  to  bind  the  owner  of  cargo  put 
on  board  his  ship  by  his  bottomry  bond,  provided 
that  it  has  been  duly  executed  according  to  the 
law  of  the  ship's  flag.  The  rule  of  law,  that 
the  cargo  is  not  bound  by  a  bottomry  bond 
executed  by  the  master  without  previous  com- 
munication with  the  cargo-owners,  will  not  be 
enforced  where  it  is  shewn  that,  by  the  law  of 
the  ship's  flag,  non-communication  does  not  in- 
validate the  bond.  Judgment  of  Sir  R.  Philli- 
more  (51  Law  J.  Rep.  P.,  D.  &  A.  7)  reversed.  The 
Gaetano  4  Maria  (App.),  51  Law  J.  Rep.  P.,D.  &  A. 
67 ;  Law  Rep.  7  P.  D.  137. 

Building. 

Contract  for  building  ship :  power  for  buyer,  in 
event  of  bankruptcy  of  builder,  to  use  his 
materials  to  complete  the  ship.  See  Bank- 
ruptcy—Act  of  Bankruptcy,  4. 

Cargo. 

Deck  cargo,    See  infra,  General  Average,  2,  3. 

Delay  in  delivery.    See  Damages,  6. 

Discharge  of  cargo.  See  infra,  Charter-party, 
2-4. 

Freight.    See  infra,  Freight. 

Measurement :  custom.  See  infra,  Charter- 
party,  9. 

Sale  :  authority  of  master.    See  infra,  Master,  1. 

Salvage:  liability  of  ship-owner.  See  infra, 
Salvage,  4. 

Charter-party. 

1. — Condition  precedent :  excepted  perils  :  ar- 
rival at  loading-place  by  a  certain  date]— By  a 
charter-party  it  was  agreed  that  a  steamer 
should  proceed  to  three  safe  loading  places 
between  C.  and  M.  as  ordered,  and  proceed  with 
cargo  to  H.  or  L.  (dangers  and  accidents  of  the 
seas  excepted).    Then  followed  this  proviso — 
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"Should  the  steamer  not  be  arrived  at  first 
loading  port  free  of  pratique  and  ready  to  load 
on  or  before  a  certain  day,  charterers  have  the 
option  of  cancelling  or  confirming  this  charter- 
party."  The  vessel  arrived  off  the  first  loading 
port  two  days  before  the  day  named,  but  the 
sea  and  weather  prevented  any  communication 
with  the  shore,  and  she  was  unable  to  get 
pratique  on  the  day  named  in  the  charter-party, 
but  was  compelled  by  stress  of  weather  to  put 
into  V.,  where  the  charterers'  agent  cancelled 
the  charter-party :— Held,  that  the  arrival  of  the 
steamer  at  the  first  loading  place  free  of  pratique 
by  the  day  named  was  a  condition  precedent 
the  non-fulfilment  of  which  entitled  the  char- 
terers to  exercise  the  option  of  cancelling  the 
charter-party;  and  that  the  clause  excepting 
dangers  and  accidents  of  the  seas  applied  only 
to  the  voyage.  Held  further,  that  it  is  not  mis- 
direction for  the  Judge  to  tell  the  jury  his  own 
opinion  on  the  issue  before  them.  Smith  v. 
Dart  dt  Sons,  54  Law  J.  Rep.  Q.B.  121 ;  Law  Rep. 
14  Q.B.  D.  105. 

2.— Discharge  of  cargo :  "  if  sufficient  water" : 
demurrage:  bill  of  lading:  holier  by  way  of 
security] — A  condition  in  a  charter-party  that 
the  ship  shall  "  discharge  in  a  dock  as  ordered 
on  arriving,  if  sufficient  water,  or  so  near  there- 
unto as  she  may  safely  get,  always  afloat," 
means  that  she  is  to  discharge  in  the  dock 
ordered,  if  there  is  sufficient  water  at  the  time 
of  giving  the  order.  Allen  v.  Coltart,  52  Law  J. 
Rep.  Q.B.  686  ;  Law  Rep.  11  Q.B.  D.  782. 

3. — Discharge  of  cargo:  "safe  port,  or  as 
near  thereunto  as  she  can  safely  get,  and  always 
lay  and  discharge  afloat "  :  evidence  of  custom 
at  port  of  discharge]— When  it  is  agreed  by  a 
charter-party  that  a  ship  shall  proceed  to  a 
"safe  port,  or  as  near  thereunto  as  she  can 
safely  get,  and  always  lay  and  discharge  afloat," 
the  master  is  not  bound,  if  ordered  to  a  port 
which  can  only  be  entered  by  first  discharging 
part  of  the  cargo,  to  allow  such  an  amount  to 
be  taken  out  as  will  enable  her  to  enter  the 
port,  even  if  the  lighterage  can  be  done  in  a 
place  and  under  circumstances  which  will  not 
expose  the  vessel  to  danger ;  and  in  such  a  case 
evidence  that  the  custom  of  the  port  is  to 
lighten  vessels,  when  necessary,  before  entering 
the  port  is  not  admissible.  The  Alhambra 
(App.),  50  Law  J.  Rep.  P.,  D.  &  A.  36;  Law 
Rep.  6  P.  D.  68. 

4. — Discharge  of  cargo :  "  so  near  thereunto 
as  she  may  safely  get " ;  block  in  dock  named 
in  charter-party]— A  ship  was  chartered  to  pro- 
ceed to  "London  Surrey  Commercial  Docks  or 
so  near  thereunto  as  she  may  safely  get  and  lie 
always  afloat."  On  arrival  outside  the  dock 
admittance  could  not  be  obtained  owing  to  the 
dock  being  already  full.  The  master  then  went 
to  Deptford  Buoys,  the  nearest  place  where  the 
Bhip  could  lie  with  safety,  and  called  upon  the 
charterer  to  take  delivery  there.  On  the  char- 
terer refusing  to  do  so,  the  master  discharged 
the  goods  by  lighters  on  the  wharves  of  the 
Surrey  Commercial  Docks.    In  an  action  by  the 


shipowner  for  demurrage  and  charges, — Held, 
first,  that  the  place  of  discharge  being  named 
by  both  parties  in  the  charter-party,  neither 
was  bound  to  provide  for  the  admittance  of  the 
ship  or  liable  for  its  exclusion ;  secondly,  that 
the  ship  had  not  completed  its  primary  contract 
to  proceed  to  London  Surrey  Commercial  Docks 
by  merely  arriving  outside  the  dock  gates ;  but, 
thirdly,  that  it  had  carried  out  the  alternative 
contract  to  go  as  near  thereunto  as  it  could 
safely  get,  and  that  the  charterer  was  therefore 
liable  for  demurrage.  Dahl  v.  Nelson,  Donkin 
&  Co,  (H.L.),  50  Law  J.  Rep.  Chano.  411 ;  Law 
Rep.  6  App.  Cas.  38. 

6. — Final  sailing:  last  port]—  Where  a  ship 
has  left  her  port,  ready  for  her  voyage,  and  for 
the  purpose  of  proceeding  on  her  voyage,  with- 
out intending  to  come  back,  she  must  be  taken 
to  have  "  finally  sailed,"  although  she  may  after- 
wards have  been  driven  back  by  stress  of 
weather.  Price  v.  Livingstone  (App.),  53  Law  J. 
Rep.  Q.B.  118 ;  Law  Rep.  9  Q.B.  D.  679. 

A  charter-party  provided  that  the  ship  should 
take  in  a  cargo  at  P.  Dock,  Cardiff,  and  proceed 
to  Bombay,  and  that  an  advance  of  one  third  of 
the  freight  should  be  made  to  the  owners  within 
eight  days  "  from  final  sailing  of  the  vessel  from 
her  last  port  in  the  United  Kingdom."  The 
ship  took  in  her  cargo  and  was  towed  seven  or 
eight  miles  out  at  sea,  where,  owing  to  bad 
weather,  she  anchored.  She  was  afterwards 
driven  from  her  anchorage  and  drifted  back 
into  the  port  of  Cardiff.  The  cargo  was  jetti- 
soned, and  she  afterwards  took  in  another.  The 
ship  had  never  been  beyond  the  limits  of  the 
port  of  Cardiff,  as  defined  for  fiscal  purposes, 
though  she  had  left  the  port  in  its  ordinary 
commercial  .sense : — Held,  that  she  had  "  finally 
sailed  from  her  last  port."    Ibid. 

6. — Final  sailing  of  ship  from  last  port] — 
The  word  "  port "  in  a  charter-party  is  to  be 
understood  in  its  popular,  or  business,  or  com- 
mercial sense ;  it  does  not  in  such  a  document 
necessarily  mean  the  port  as  defined  for  revenue 
or  pilotage  purposes.  Tests  for  determining  the 
business  meaning  of  the  word  "  port "  considered. 
A  charter-party  provided  that  a  ship  should  load 
a  cargo  of  coals  at  Cardiff,  and  then  proceed  to 
Bombay,  the  freight  to  be  paid  two  thirds  in 
cash  M  ten  days  after  the  final  sailing  of  the 
vessel  from  her  last  port  in  Great  Britain,"  and 
the  remainder  in  cash  on  delivery  of  the  cargo. 
The  ship  loaded  the  coals  in  the  Bute  Docks,  at 
Cardiff,  and,  having  cleared  at  the  Custom 
House,  started  on  her  voyage  to  Bombay.  She 
proceeded  down  the  artificial  channel  leading 
from  the  docks  to  the  river  Taff,  and,  when 
about  300  yards  beyond  the  junction  of  the 
channel  with  the  river,  she  came  into  collision 
with  a  steamer,  and  was  so  much  injured  that 
she  was  compelled  to  return  the  next  day  to 
the  docks  for  repairs :— Held,  that  at  the  time 
of  the  collision  the  ship  was  not  outside  the 
limits  of  the  port,  in  the  popular,  business,  or 
commercial  sense  of  the  word;  that,  conse- 
quently, she  had  not  finally  sailed  from  her  last 
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port ;  and  that  no  freight  was  payable.  Sailing- 
ship  "  Oarsion  "  Company  v.  Richie  (App.),  Law 
Rep.  1&Q.B.  D.  580. 

7.— Lay  days :  "  at  all  times  of  tide  " ;  "  al- 
ways afloat  "]— A  charty -party  provided  for 
delivery  of  cargo  ex  H.  at  S.  "  or  t>o  near  thereto 
as  she  may  safely  get  at  all  times  of  tide  and 
always  afloat "  : — Held,  that  the  lay  days  began 
to  run  on  notice  to  the  receivers  that  the  vessel 
had  arrived  at  the  nearest  place  to  S.  to  which 
she  could  get  in  the  then  state  of  tide.  Horsley 
v.  Price,  52  Law  J.  Bep.  Q.B.  603 ;  Law  Rep. 
11  Q.B.  D.  244. 

8.  —  Lay  days:  "frost  preventing  loading"] 
— By  the  terms  of  the  charter-party  the  ship 
was  to  proceed  to  the  port  of  loading  and  there 
load  a  cargo  of  iron  in  the  customary  manner 
from  the  agents  of  the  freighters.  Cargo  to  be 
supplied  as  fast  as  steamer  can  receive.  Time 
to  commence  from  the  vessel  being  ready  to 
load,  and  ten  days  on  demurrage  over  and  above 
the  said  lay  days  at  402.  per  day:  "except  in 
case  of  hands  striking  work,  or  frosts  or  floods, 
or  any  other  unavoidable  accidents  preventing 
the  loading ;  in  which  case  owners  to  have  the 
option  of  employing  the  steamer  in  some  short 
voyage  trade  until  receipt  of  written  notice  from 
charterers  that  they  are  ready  to  resume  em- 
ployment without  delay  to  the  ship."  On  the 
ship's  arrival  the  loading  was  commenced,  but 
shortly  afterwards  was  wholly  stopped  for  five 
days  through  frost :— Held,  by  Pollock,  B.,  that 
the  exception  in  the  charter-party  did  not  apply 
only  to  cases  in  which  the  commencement  of 
the  loading  was  prevented  through  any  of  the 
specified  causes,  but  that  it  applied  also  where 
delay  in  supplying  cargo  occurred  after  the 
loading  had  commenced,  and  therefore  that  the 
freighters  were  not  liable  to  demurrage.  Cover- 
dale  v.  Grant,  Law  Bep.  8  Q.B.  D.  600. 

9. — Measurement  of  cargo:  custom] — By  a 
charter-party  it  was  agreed  that  "  a  ship  should 
load  a  cargo,  and  proceed  to  a  port  in  Great 
Britain,  and  deliver  the  same  on  being  paid 
freight  at  and  after  the  rate  of  355.  per  180 
English  cubic  feet  taken  on  board,  as  per 
Gothenburg  custom  "  : — Held,  that  the  freight 
was  to  be  ascertained  by  measuring  the  cargo 
according  to  the  method  used  at  Gothenburg, 
and  not  according  to  the  method  used  at  the 
port  of  discharge.  The  Skandinav  (App.),  51 
Law  J.  Rep.  P.,  D.  &  A.  93. 

Collision :  loss  of  time :  liability  to  pay  freight. 
See  Insurance,  Marine,  10. . 

Construction:   deck  cargo  at  merchants1  risk. 
See  infra,  General  Average,  3. 

Construction :  demurrage.  See  infra,  Demurrage. 

Construction :  freight.    See  infra,  Freight,  2. 

Collision. 

Damage. 

1. — Apportionment  of  damage :  both  vessels  to 
blame:  limited  liability:  set-off] — In  an  Ad- 
miralty action  for  damages  caused  by  a  collision, 
the  House  of  Lords  had  held  both  ships  to  be  in 


fault,  and  condemned  each  in  a  moiety  of  the 
damage  caused  to  the  other.  The  present  re- 
spondents brought  an  action,  under  section  514 
of  the  Merchant  Shipping  Act,  1854,  against  the 
present  appellants  and  others  to  limit  the 
amount  of  their  liability,  and  brought  into 
Court  the  amount  of  their  statutory  liability. 
The  appellants*  vessel  had  sustained  the  greater 
damage :— Held,  that  the  appellants  were  en- 
titled to  set  off  the  damages  due  from  them  to 
the  respondents  against  the  damages  due  to 
them  from  the  respondents,  and  to  prove  for 
the  balance  against  the  fund  in  Court  The 
Stoomvaart  Maatschappy  Nederland  v.  The 
Peninsular  and  Oriental  Steam  Navigation 
Company  (H.L.),  52  Law  J.  Bep.  P.,  D.  A  A.  1 ; 
Law  Bep.  7  App.  Cas.  795. 

The  true  result  of  the  Admiralty  rule  is  that 
in  a  case  in  which  both  ships  are  to  blame  only 
one  of  them  is  really  liable  in  damages  to  the 
other,  such  damages  representing  a  moiety  of 
the  difference  of  the  aggregate  loss  beyond  the 
point  at  which  one  balances  the  other.    Ibid. 

Chapman  v.  The  Royal  Netherlands  Steam- 
ship Company  (48  Law  J.  Bep.  Chanc.  449; 
Law  Bep.  4  P.  D.  157)  overruled.    Ibid. 

2. — Apportionment  of  damage :  infringement 
of  rule  as  to  lights] — In  a  case  of  collision  one 
ship  was  found  to  blame,  and  the  other  to  have 
infringed  the  rules  relating  to  lights;  no  evi- 
dence was  offered  on  the  part  of  the  latter  ship 
that  the  infringement  of  the  rule  could  not  have 
contributed  to  the  collision :— Held,  that  the 
ordinary  rule  of  the  Admiralty  applied,  and  that 
the  damages  should  be  apportioned  between  the 
two  ships.  The  China  Mercliants*  Steam  Navi- 
gation Company  v.  Walter  Lloyd  Bignold ;  The 
Hochung  ;  The  Lapwing,  51  Law  J.  Bep.  P.C. 
92  ;  Law  Bep.  7  App.  Cas.  512. 

3. — Measure  of :  cargo] — The  JST.,  which  was 
on  a  voyage  under  charter  from  Cardiff  to  Bom- 
bay with  coals,  was  run  into  by  the  B.  shortly 
after  leaving  Penarth  Docks.  The  K.t  which 
was  considerably  damaged,  returned  to  Cardiff, 
where  her  cargo  was  taken  out  of  her  in  order 
that  she  might  be  repaired.  The  owners  of  the 
cargo  proposed  that  the  coals,  which  were  also 
damaged,  should  be  sold  and  a  fresh  cargo 
shipped.  The  shipowner,  however,  refused  to 
ship  a  fresh  cargo  except  "  on  fresh  terms  as  to 
freight,  <&c,"  and  the  charterer,  without  en- 
quiring what  the  fresh  terms  would  be,  reshipped 
the  damaged  cargo,  which  was  carried  to  Bom- 
bay:— Held,  that  the  shipowner,  having  a  lien 
on  the  cargo  for  freight,  was  entitled  to  insist 
on  the  original  cargo  being  reshipped  if  it  was 
capable  of  being  carried  to  its  destination,  and 
that  the  cargo-owner  was  not  entitled  to  insist 
on  its  delivery  without  payment  of  freight. 
Held  further,  that  it  was  the  duty  of  the  cargo- 
owner  to  have  ascertained  on  what  "  terms  as 
to  freight,  Ac."  the  ship-owner  would  consent  to 
ship  a  fresh  in  lieu  of  the  damaged  cargo,  so  as 
to  be  able  to  form  a  judgment  as  to  which 
would  be  the  best  course  to  diminish  the  loss 
for  whomever  it  might  ooncern.    Held  further, 
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thai  in  order  to  ascertain  the  amount  to  be  paid 
by  the  owners  of  the  wrong-doing  ship,  it  was 
necessary  to  estimate  what  the  increased  freight 
would  have  been  before  comparing  the  loss  on 
the  damaged  cargo  at  Bombay  with  the  loss 
which  would  have  arisen  on  the  sale  of  the 
cargo  at  Cardiff  and  shipping  a  fresh  one.  The 
Blenheim,  54  Law  J.  Rep.  P.,  D.  &  A.  81 ;  Law 
Rep.  10  P.  D.  167. 

4. — Measure  of:  fishing-boat] — A  fishing- 
boat  was  run  down  by  a  vessel,  and  was  in 
consequence  prevented  for  some  time  from 
continuing  her  fishing  operations,  and  she 
obtained  judgment  against  the  vessel.  The 
Registrar  estimated  part  of  the  damage  sus- 
tained by  the  fishing-boat  at  a  sum  which  he 
arrived  at  by  considering  the  value  of  the  fish 
caught  by  other  boats  during  the  absence  of  the 
plaintiff's  vessel, — Held,  a  proper  mode  of  esti- 
mating these  damages.  The  Risoluto,  52  Law 
J.  Rep.  P.,  D.  &  A.  46  ;  Law  Rep.  8  P.  D.  100. 

6. — Measure  of:  salvage  action:  commission 
for  foztZ]— Commission  paid  for  bail  in  a  salvage 
action,  brought  in  respect  of  services  rendered 
to  a  vessel  which  has  been  damaged  by  collision, 
cannot  be  recovered  as  damages  from  the 
owners  of  the  wrong-doing  ship.  The  British 
Commerce,  68  Law  J.  Rep.  P.,  D.  &  A.  72 ;  Law 
Rep.  9  P.  D.  128. 

Advanced  freight:  increased  value  of  goods  at 
port  of  destination.    See  infra,  Freight,  8. 

Delay  in  delivery  of  cargo.    See  Damages,  6. 

Excepted  perils :  negligence.    See  supra,  Bill  of 
Lading,  2. 

Unearned  freight :  right  to  damages  in  respect 
of.    See  Insurance,  Marine,  7. 

Fog. 

6. — Speed  of  sailing-ship :  fog-horn]— Though 
no  absolute  rule  can  be  laid  down,  it  is  the  duty 
of  a  sailing-ship  in  a  fog,  where  she  may  expect 
to  meet  numerous  vessels,  to  go  at  as  low  rate 
of  speed  as  is  consistent  with  keeping  good 
steerage  way.  The  Zadok,  58  Law  J.  Rep. 
P.,  D.  A  A.  72 ;  Law  Rep.  9  P.  D.  114. 

The  fact  that  a  fog-horn  which  is  proved  to 
have  been  sounded  is  not  heard  on  board  an 
approaching  vessel  is  not  necessarily  proof  of 
negligence  on  the  part  of  those  on  board  that 
vessel.    Ibid. 

And  see  Nob.  22-26  infra. 

Foreign  ship. 

7. — Action  for  loss  of  life :  notice  to  board  of 
trade :  contributory  negligence :  damage  done  by 
any  ship] — In  an  action  under  Lord  Campbell's 
Act  for  loss  of  life  occasioned  by  a  collision, — 
Held,  first,  that  section  512  of  the  Merchant 
Shipping  Act,  1854,  does  not  apply  to  cases  of 
loss  of  life  caused  by  a  foreign  ship.  Secondly, 
that  the  breach  of  the  rules  for  preventing  col- 
lisions, to  which  the  deceased  was  privy,  and  for 
which  the  Court  would  be  bound  to  hold  the 
ship  to  blame  under  the  17th  section  of  the 
Merchant  Shipping  Act,  1873,  constitutes  legal 


contributory  negligence  on  the  part  of  the  de- 
ceased, even  where  there  is  no  reason  to  believe 
that  such  breach  of  the  regulation  actually  con- 
tributed to  the  accident.  Thirdly,  that  con- 
tributory negligence  on  the  part  of  the  deceased 
did  not  debar  the  plaintiff  from  recovering  any 
damages,  but  that,  according  to  the  rule  ob- 
taining in  cases  of  collision,  the  plaintiff  was 
entitled  to  recover  a  moiety  of  the  damage  she 
had  sustained.  The  Vera  Cruz  (App.),  53  Law 
J.  Rep.  P.,  D.  <fc  A.  33 ;  Law  Rep.  9  P.  D.  88. 

Per  the  Court  of  Appeal. — The  Admiralty 
Court  has  no  jurisdiction  to  entertain  an  action 
in  rem  to  recover  damages  under  Lord  Camp- 
bell's Act  for  loss  of  life  caused  by  a  collision  at 
sea.    Ibid. 

8. — Liability  of  owners :  lex  fori :  general 
maritime  law] — The  liability  of  foreign  owners 
sued  in  a  British  Court  in  respect  of  a  collision 
on  the  high  seas  is  governed  by  general  maritime 
law,  which  is  administered  in  such  Court,  and 
not  by  the  lex  loci  of  the  country  under  the  flag 
of  which  the  ship  is  sailing.  Therefore  the 
allegation  that  by  Spanish  law  the  owners  of  a 
ship  were  not  personally  liable  for  the  default 
(if  any)  of  the  master  and  crew  of  such  ship, — 
Held,  on  demurrer,  not  to  be  a  valid  ground  of 
defence.  The  Leon,  50  Law  J.  Rep.  P.,  D.  &  A. 
59 ;  Law  Rep.  6  P.  D.  148. 

Launch. 

9. — Negligence :  warning]— The  steamship 
Bentinck,  while  proceeding  down  the  river 
Mersey,  came  into  collision  with  the  George 
Roper,  which  was  being  launohed  from  the  de- 
fendants* ship-building  yard.  There  were  two 
tugs  out  in  the  river  in  attendance  on  the 
launch,  each  flying  a  burgee :— Held,  that  the 
tugs  ought  to  have  been  decorated  with  flags, 
and  that  those  in  charge  of  the  launch  did  not 
discharge  the  duty  that  lay  on  them  of  taking 
the  utmost  precaution  to  prevent  injury  to  pass- 
ing vessels.  The  George  Roper,  52  Law  J.  Rep. 
P.,  D.  &  A.  69 ;  Law  Rep.  8  P.  D.  119. 

The  Andalusian  (46  Law  J.  Rep.  P.,  D.  &  A. 
77 ;  Law  Rep.  2P.D.  231)  followed.    Ibid. 

Liability  of  shipowner. 
10. — Failure  of  steam  steering  gear] — The 
steamship  E.  while  proceeding  down  the  river 
Thames  came  into  collision  with  a  brig  which 
was  moored  alongside  a  wharf.  The  cause  of 
the  collision  was  the  failure  of  the  steam  steer- 
ing gear  on  board  the  E.  The  same  steering 
gear  had  failed  in  an  exactly  similar  manner  a 
few  days  before  as  the  E.  was  on  her  inward 
voyage.  It  was  then  disconnected,  and  the  hand 
gear  used  on  the  way  up  the  river.  On  the 
ship's  arrival  the  machinery  was  taken  to  pieces 
and  examined,  but  nothing  was  found  wrong 
with  it,  nor  was  the  cause  of  the  failure  ascer- 
tained : — Held,  that  the  owners  of  the  E.  were 
not  liable  unless  the  damage  was  caused  by  the 
negligence  of  themselves  or  their  servants.  Held 
further,  that,  having  regard  to  what  had  hap- 
pened on  the  inward  voyage,  to  trust  the  control 
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of  the  ship  to  the  same  steering  gear  in  the 
crowded  and  intricate  navigation  of  the  Thames 
constituted  negligence.  The  European,  54  Law 
J.  Rep.  P.,  D.  <fe  A.  61 ;  Law  Rep.  10  P.  D.  99. 

11. — Removal  of  wrecks  act,  1877,  s.  4  ;  evi- 
dence]— A  steamship  belonging  to  the  defendants 
was  wrecked  and  sunk  in  mid-channel  in  the 
Thames  by  a  collision,  in  which  she  was  at 
fault.  One  of  her  officers  sent  a  message  by  the 
captain  of  a  tug  to  inform  the  harbour-master 
of  the  wrecking  of  the  ship,  and  the  harbour- 
master in  reply  said  he  would  send  and  see  to 
the  wreck.  He  did  not  do  so,  and  soon  after- 
wards the  ship  of  the  plaintiffs  came  into  col- 
lision in  the  dark  with  the  wreck.  Evidence  of 
what  passed  between  the  officers  of  the  defen- 
dants' ship  and  the  harbour-master  was  ten- 
dered and  rejected,  and  the  defendants  were  held 
liable  to  the  plaintiffs  in  an  action  for  damages : — 
Held  (reversing  the  judgment  of  Sir  R.  Philli- 
more,  51  Law  J.  Rep.  P.,  D.  &  A.  55),  that  the 
evidence  tendered  ought  to  have  been  admitted; 
that  there  was  no  evidence  of  negligence  on  the 
part  of  the  defendants,  and  that  they  were  not 
liable.  The  Douglas  (App.),  51  Law  J.  Rep. 
P.,  D.  <ft  A.  89 ;  Law  Rep.  7  P.  D.  151. 

12. — Sailing  rule:  non-observance  of:  party 
in  default] — Where  there  has  been  a  departure 
from  any  important  rule  of  navigation,  and  the 
absence  of  observance  can  by  any  possibility 
have  contributed  to  a  collision,  the  party  in  de- 
fault cannot  be  excused.  Emery  v.  Cichero. 
The  Arklow,  53  Law  J.  Rep.  P.C.  9 ;  Law  Rep. 
9  P.C.  136. 

Compulsory  pilotage:   liability  of  owner.    See 
No.  34  infra,  and  Pilot,  1,  2,  5,  6. 

Costs  where  both  vessels  found  to  blame.    See 
No.  13  infra. 

Negligence :  perils  of  the  sea.    See  supra,  Bill 
of  Lading,  3. 

Lights. 

See  Nos.  28-31  infra. 

Limitation  of  liability. 

18. — Both  ships  to  blame :  compulsory  pilot] — 
Section  54  of  the  Merchant  Shipping  Amend- 
ment Act,  1862,  which  limits  the  liability  of  a 
shipowner  to  a  certain  amount  per  ton,  does  not 
apply  to  a  case  where  two  ships  are  to  blame 
for  a  collision,  and  where  the  owners  of  one  ship 
are  relieved  from  all  liability  by  the  owners  of 
the  other,  under  section  388  of  the  Merchant 
Shipping  Act,  1854,  on  the  ground  that  the 
damage  done  to  the  other  ship  was  caused  by 
the  fault  of  a  compulsory  pilot ;  but  under  the 
Admiralty  rules,  inasmuch  as  both  ships  are  to 
blame,  the  owners  of  the  ship  so  relieved  from 
liability  are  only  entitled  to  be  paid  by  the 
owners  of  the  other  ship  a  moiety  of  the  damage 
caused  to  their  ship.  The  Hector  (App.),  52  Law 
J.  Rep.  P.,  D.  A  A.  51 ;  Law  Rep.  8  P.  D.  218. 

14.— Deduction  in  respect  of  crew  space] — If 
at  the  time  of  a  collision  the  deduction  in  re- 
spect of  crew  space  authorised  by  30  &  31  Vict. 


c.  124,  s.  9  has  not  been  made  from  the  registered 
tonnage,  and  does  not  appear  on  the  register, 
the  owners  cannot  afterwards  limit  their  liability 
on  the  basis  of  a  deduction  made  subsequently 
to  the  collision,  but  the  register  as  it  existed  at 
the  time  of  the  collision  is  conclusive.  The  John 
Ormston,  50  Law  J.  Rep.  P.,  D.  <ft  A.  76. 

15. — In  an  action  by  the  owners  of  a  German 
steamship  for  limitation  of  liability  the  plaintiffs 
sought  to  deduct  from  the  tonnage  of  the  ship 
an  enclosed  space  on  the  upper  deck  solely  ap- 
propriated to  the  berthing  of  the  crew  : — Held, 
that  the  plaiutiffs  were  entitled  to  make  such 
deduction  under  the  Merchant  Shipping  Act, 
1854  (17  &  18  Vict.  c.  104),  without  having  com- 
plied with  the  provisions  of  section  9,  sub- 
section 5,  of  the  Merchant  Shipping  Act,  1867 
(30  &  31  Vict.  c.  124).  The  Palermo,  54  Law  J. 
Rep.  P.,  D.  &  A.  46 ;  Law  Rep.  10  P.  D.  21. 

16. — "  Improper  navigation  "] — Where  a  col- 
lision at  sea  is  caused  through  the  breakdown  of 
the  steering  gear,  owing  to  a  nut  being  impro- 
perly fixed,  through  the  negligence  not  of  the 
crew  but  of  engineers  employed  by  the  owners 
ashore,  "  the  damage  is  caused  by  the  improper 
navigation  of  the  ship  "  within  sub-section  4  of 
section  54  of  the  Merchant  Shipping  Act,  1862, 
and  the  owners  are  entitled  to  a  judgment  for 
limitation  of  liability.  (Affirming  the  judgment 
of  the  Court  below,  53  Law  J.  Rep.  P.,  D.A1 4.) 
The  Warkworth  (App.),  53  Law  J.  Rep.  P.,  D.  & 
A.  65 ;  Law  Rep.  9  P.  D.  145. 

Per  Brett,  M.R. — The  section  applies  to  all 
damage  wrongfully  done  by  the  ship  to  another 
ship  while  the  damaging  ship  is  being  navigated, 
where  the  wrongful  act  is  due  to  the  negligence 
of  any  person  for  whose  negligence  the  owner  is 
responsible,  unless  it  occurred  with  the  privity 
of  the  owner.    Ibid. 

17. — Liability  of  owners  of  wrongdoing  ship 
for  charges  of  raising  sunken  cargo :  removals  of 
wreck  act,  1877] — When  a  ship  which  is  to  blame 
for  a  collision  is  sunk  in  consequence  of  it,  the 
owners  thereof  are  not  entitled  to  obtain  from 
the  owners  of  the  cargo  laden  on  board  the  cost 
of  salving  it  by  raising  it.  When  the  Thames 
Conservancy  raises  a  ship  and  cargo  sunk  by 
collision,  under  the  authority  of  the  Removals 
of  Wreck  Act,  1877  (40  <fe  41  Vict.  c.  16),  s.  4, 
the  shipowner  is  not  entitled  to  recover  from 
the  cargo-owner  any  proportion  of  the  cost  in- 
curred in  raising  the  cargo,  even  if  he  has 
limited  his  liability  in  respect  of  damage  by  the 
collision.  The  Etirick,  50  Law  J.  Rep.  P.,  D.  &  A 
65 ;  Law  Rep.  6  P.  D.  127. 

Regulations  for  preventing  collisions  at  sea. 

18. — Approaching  ships :  risk  of  collision] — 
In  accordance  with  the  18th  sailing  rule,  under 
Order  in  Council,  August  14,  1879,  it  is  the  duty 
of  those  in  charge  of  a  steamship  in  motion, 
when  they  perceive  that  a  risk  of  collision  is  in- 
volved, to  reverse  their  engines  and  bring  their 
ship  to  a  standstill  on  the  water.  Maclaren  v. 
La  Compagnie  Franqaise  de  Navigation  a  Vapeur 
(H.L.  Sc),  Law  Rep.  9  App.  Cas.  640. 
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19.— Crossing  skips}—  Two  steamships,  the 
A.  and  the  £.,  were  on  crossing  courses  at  about 
right  angles,  the  A.  having  the  B.  on  her  star- 
board hand,  so  that  it  became  the  duty  of  the 
A.,  under  article  16  of  the  Begulations  for  Pre- 
venting Collisions  at  Sea,  to  keep  out  of  the  way 
of  the  B.  She  did  not  do  so,  and  the  ships 
being  then  a  quarter  of  a  mile  apart,  the  B. 
whistled  and  slackened  her  speed,  the  A.  kept 
on  her  course,  and  when  the  two  ships  were 
within  300  yards  of  each  other,  the  B.  stopped 
and  reversed,  but  a  collision  took  place :— Held, 
that  the  B.  was  partly  to  blame  for  the  collision, 
as  she  ought  to  have  stopped  and  reversed 
sooner ;  that  the  provisions  of  articles  16  and 
18  of  the  Begulations  for  Preventing  Collisions 
at  Sea  apply  to  the  time  when  a  risk  of  collision 
can  be  avoided,  and  not  to  the  time  when  the 
risk  is  already  fixed ;  and  that  in  the  circum- 
stances of  this  case  the  B.  was  not  justified  in 
waiting  till  the  two  vessels  were  within  900 
yards  of  each  other  before  she  stopped  and  re- 
versed, for  that  the  provision  in  article  22  as  to 
a  vessel  keeping  her  course  does  not  refer  to  the 
speed  at  which,  but  to  the  direction  in  which,  a 
vessel  is  going.  The  Beryl  (App.),  53  Law  J. 
Bep.  P.,  D.  <ft  A.  75  ;  Law  Rep.  9  P.  D.  137. 

20. — Crossing  and  overtaking  ships]  —  A 
steamship  which  is  overtaking  as  well  as  cross- 
ing the  course  of  another  is  bound  to  keep  out 
of  the  way,  under  the  provisions  of  article  20 ; 
and  article  16  does  not  apply.  The  Seaton,  53 
Law  J.  Rep.  P.,  D.  &  A.  15 ;  Law  Rep.  9  P.  D.  1. 

21. — Departure  from  rules  to  avoid  immediate 
danger]  —In  order  to  take  a  vessel  out  of  article 
18  and  bring  her  within  article  23  of  the  Re- 
gulations for  Preventing  Collisions  at  Sea,  the 
departure  from  article  18,  which,  under  the  pro- 
visions of  36  <fe  37  Vict.  o.  85,  s.  17,  must  be  read 
with  article  23,  must  not  only  be  reasonable, 
but  the  only  chance  of  avoiding  an  immediate 
danger.  The  Benares  (App.),  53  Law  J.  Rep. 
P.,  D.  &  A.  2 ;  Law  Rep.  9  P.  D.  16. 

The  Khedive  (Law  Rep.  5  App.  Cas.  876)  ex- 
plained.   Ibid. 

22. —Fog:  approaching  ships]— Where  in  a 
dense  fog  those  in  charge  of  a  steamship  hear  a 
whistle  or  fog-horn  on  either  bow,  which  when 
repeated  shews  that  the  other  vessel  is  approach- 
ing and  is  in  the  neighbourhood  of  their  vessel, 
it  becomes  necessary,  in  order  to  obey  artiole  18, 
for  them  to  stop  and  reverse  their  engines.  The 
John  Mclntyre  (App.),  53  Law  J.  Rep.  P.,  D.  A 
A.  115 ;  Law  Rep.  9  P.  D.  135. 

28. — Fog :  approaching  ships]—  Where,  in  a 
dense  fog,  a  steamer  heard  the  whistle  of  another 
steamer  in  close  proximity,  and  thereupon  the 
engines  were  slowed,  but  not  stopped  and  re- 
versed, and  a  collision  ensued, — Held,  an  in- 
fringement of  article  18  of  the  Regulations  for 
Preventing  Collisions  at  Sea.  The  Kirby  Hall, 
52  Law  J.  Rep.  P.,  D.  <fe  A.  31 ;  Law  Rep.  8 
P.  D.  71. 

24. — Fog:  approaching  ships:  moderate 
speed :  steamship :  sailing  ship] — It  is  the  duty 
of  the  officer  in  charge  of  a  vessel,  who  in  a 
Digest,  1881-1885. 


dense  fog  hears  a  succession  of  whistles  which 
shews  that  another  vessel  is  approaching,  to  obey 
article  13  in  the  case  of  a  sailing  vessel  by  re- 
ducing her  sail,  and  also  article  18  in  the  case 
of  a  steamer  by  bringing  her  to  as  near  a  stand- 
still as  possible  without  losing  command  over 
her,  and  when  the  other  vessel  has  approached 
near  to  stop  and  reverse,  even  though  he  does 
not  know  the  exact  direction  in  which  the  other 
vessel  is  approaching.  The  Dordogne  (App.), 
54  Law  J.  Rep.  P.,  D.  A  A.  29 ;  Law  Rep.  10 
P.  D.  6. 

25. — Fog  :  approaching  ships  :  officer  in 
charge  :  duty  of] — Where  an  officer  in  charge  of 
a  ship  which  is  approaching  another  ship  sees 
that  such  ship  has  performed  some  manoeuvre 
which  should  indicate  to  him  that  there  is  risk 
of  collision,  he  is  bound,  under  article  18  of  the 
Regulations  for  Preventing  Collisions  at  Sea,  to 
act  in  order  to  avoid  that  risk,  and  not  only 
to  slacken  speed,  but  also  to  stop  and  reverse. 
The  Stanmore  (App.),  54  Law  J.  Rep.  P.,  D.  <fe  A. 
89 ;  Law  Rep.  10  P.  D.  134. 

28. — Fog:  fog-horn]  —  A  barque,  provided 
only  with  a  fog-horn  sounded  by  means  of  the 
breath,  came  into  collision,  during  a  fog,  with  a 
Bteamship.  The  fog-horn  was  duly  sounded 
before  the  collision,  and  was  heard  by  those  on 
board  the  steamship,  and  those  on  board  the 
steamship  neglected,  for  some  time  after  they 
heard  the  fog-horn,  to  stop  or  reverse  the 
engines.  The  steamship  was  held  to  blame. 
The  barque  -was  held  to  be  deemed  in  fault  for 
not  using  a  fog-horn  to  be  sounded  by  me- 
chanical means,  as  required  by  article  12  of  the 
Regulations  for  Preventing  Collisions  at  Sea, 
1879.  The  circumstance  that  the  barque  left 
port  a  few  days  before  the  regulations  came  into 
force  was  held  not  to  afford  any  valid  excuse  for 
the  neglect  of  those  in  charge  of  her  to  furnish 
her  with  a  fog-horn  to  be  sounded  by  mechanical 
means.     The  Love  Bird,  Law  Rep.  6  P.  D.  80. 

27. — Inevitable  accident:  costs] — Where  a 
collision  occurred  during  a  gale  of  extraordinary 
violence,  and  a  ship,  being  driven  from  her 
moorings,  was  unable  to  pnt  up  her  side  lights, — 
Held,  that  the  collision  was  the  result  of  an 
inevitable  accident,  and  that  the  circumstances 
made  a  departure  from  the  regulations  neces- 
sary. But  the  suit,  under  the  circumstances, 
was  dismissed  without  costs.  The  Buckhurst, 
51  Law  J.  Rep.  P.,  D.  &  A.  10 ;  Law  Rep.  6 
P.  D.  152. 

28.— Lights:  fishing-smach :  globular  Ian- 
tern]— A  fishing-smack,  trawling  with  a  globular 
lantern  exhibited  from  her  weather  crosstree, 
was  run  down  by  a  steamer  which  was  over- 
taking her :— Held,  that  the  smack  was  to  blame 
for  neglecting  to  shew  a  light  from  her  stern, 
and  thereby  infringing  article  11.  The  Paciflcf 
53  Law  J.  Rep.  P.,  D.  &  A.  67 ;  Law  Rep.  9  P.  I>. 
124. 

29. — Lights :  flare  light]— A  ship  does  not 
by  carrying  a  fixed  white  binnacle  light  in  such 
a  position  as  to  be  reflected  astern  comply  with 
the  provision  of  article  11  of  the  Regulations 

4A 


n 


546 


SHIP,  Collision. 


for  Preventing  Collisions  at  Sea,  which  provides 
that  a  ship  which  is  being  overtaken  by  another 
shall  shew  from  her  stern  to  such  last-mentioned 
ship  a  white  light  or  a  flare-up  light.  The 
Breadalbane,  Law  Rep.  7  P.  D.  186. 

SO —Lights :  flare  lights]— A,  sailing  vessel, 
having  a  steamship  approaching  on  her  star- 
board bow  at  night,  burnt  flare-up  lights  to 
attract  her  attention :— Held,  that  the  burning 
of  a  flare  is  not  forbidden  by  article  2  of  the 
regulations.  Held  further,  that  whether  a  vessel 
is  to  blame  or  not  for  shewing  a  flare-up  light 
must  depend  upon  whether  or  not  the  exhibition 
of  the  flare  is  calculated  to  mislead.  The  Mer- 
chant Prince,  54  Law  J.  Bep.  P.,  D.  &  A.  79  ; 
Law  Bep.  10  P.  D.  189. 

31.— Lights :  steam  trawler  with  trawl  down : 
fishing  vessels  "  attached  to  their  nets  and 
stationary  "]— By  article  9  of  the  Regulations  of 
1863  for  Preventing  Collisions  at  Sea,  "  Fishing 
vessels  and  open  boats  when  at  anchor,  or 
attached  to  their  nets  and  stationary,  shall  ex- 
hibit a  bright  white  light."  The  Dunelm  (App.), 
58  Law  J.  Rep.  P.,  D.  &  A.  81 ;  Law  Rep.  9 
P.  D.  164. 

To  be  "stationary"  within  the  meaning  of 
the  article,  a  fishing  vessel  must  not  have  more 
way  on  than  is  necessary  to  keep  herself  under 
command  whilst  attached  to  her  nets.  If  it  is 
necessary  even  for  the  purpose  of  rendering  her 
fishing  more  effective  that  she  should  have  more 
way  on,  she  is  not  "  stationary,"  and  must  carry 
the  lights  of  a  vessel  under  way.    Ibid. 

A  steam  trawler  with  her  trawl  on  the  ground 
was  making  two  and  a  half  knots  through  the 
water  and  four  and  a  half  knots  over  the  ground, 
and  was  carrying  no  side  lights,  but  merely  the 
white  light  prescribed  by  article  9.    She  came 
into  collision  with  the  defendants'  steamer : — 
Held,  that  article  9  was  applicable  to  trawlers, 
but  that  the  trawler  in  question  was  not  "  sta- 
tionary "  within  the  meaning  of  the  artiole,  and 
should  have  carried  the  lights   of  a  steamer 
under  way.    Ibid. 
Judgment  of  Butt,  J.,  affirmed.    Ibid. 
32. — Narrow  channel] — The  Strait  of  Messina 
is  a  narrow  channel  within  the  meaning  of 
article  21  of  the  Admiralty  Regulations  for  Pre- 
venting Collisions  at  Sea ;  as  to  what  particular 
width  or  length  will  constitute  a  narrow  channel, 
jquaBre :— Held,  that  the  A.  L,  by  infringing  the 
said  article  occasioned  the  collision  which  after- 
wards happened,  and  failed  to  establish  that  the 
B.  by  anything  which  she  did  contributed  to  it 
or  could  in  any  way  have  avoided  it.    Held, 
that  the  R.'s  helm  having  been  put  hard  aport 
in  a  way  which  if  successful  would  have  put  her 
on  such  a  course  as  would  have  determined  the 
risk  of  collision,  the  duty  of  reversing  her  engines 
did  not  arise  till  it  was  discovered  that  the 
vessel,  owing  to  the  action  of  a  current,  was  not 
obeying  her  helm.    Sdcluna  v.  Stevenson ;  The 
Rhondda,  Law  Rep.  8  App.  Cas.  549. 

33. — Sailing  vessel  hove-to  on  port  tack] — A 
vessel  hove-to  on  the  port  tack  is  within  the 
provisions  of  article  12,  and  is  therefore  bound 


to  keep  out  of  the  way  of  a  vessel  close-hauled 
on  the  starboard  tack.  The  Rosalie*  50  Law  h 
Rep.  P.,  D.  &  A.  8. 

Regulations  of  river  conservancy. 
Humber.] 

34.— Compulsory  pilotage] — The  steamship 
JR.,  in  tow  of  a  steamtug  which  was  turning  her 
in  the  river  Humber,  was,  under  the  directions 
of  a  pilot,  who  was  on  board  her  by  compul- 
sion of  law,  exhibiting,  in  addition  to  her  mast- 
head light  and  red  and  green  side  lights,  an 
anchor  light  which  was  hoisted  at  the  main 
peak.  In  these  circumstances  she  was  run  into 
by  the  steamship  E. :— Held,  that  the  exhibition 
of  the  anchor  light  was  a  breach  of  the  Humber 
Rules  which  might  by  possibility  have  con- 
tributed to  the  collision ;  and  that,  the  Humber 
Rules  having  been  "made  under"  the  Merchant 
Shipping  Act,  1862,  the  R.  must  be  held  to  blame 
under  section  17  of  the  Merchant  Shipping  Act, 
1873.  Held,  further,  that  the  master  of  the  B. 
was  responsible  for  such  breach  of  a  statutory 
regulation  as  to  lights,  and  that  the  owners 
could  not  therefore  escape  liability  on  the  ground 
of  compulsory  pilotage.  The  Ripon,  54  Law  J. 
Rep.  P.,  D.  &  A.  56 ;  Law  Rep.  10  P.  D.  65. 

Tees.] 

35. — "Maximum  speed  of  six  miles  per 
hour"]— The  22nd  clause  of  the  by-laws  of  the 
river  Tees,  which  provides  that  no  steamship 
shall  be  navigated  on  any  part  of  the  river  Tees 
at  a  higher  rate  of  speed  than  six  miles  per  hour, 
is  to  be  construed  as  prohibiting  a  steamship 
proceeding  against  the  tide  being  navigated  at  a 
greater  speed  than  six  miles  per  hour  over  the 
ground.  Decision  of  the  Admiralty  Division 
(Law  Rep.  7  P.  D.  49)  reversed.  The  R.  L. 
Alston  (App.),  Law  Rep.  8  P.  D.  5. 

Thames.] 

36. — Coming  to  points]— A  steamship  coming 
out  of  a  dock,  above  the  pitch  of  one  of  the 
points  specified  in  rule  23  of  the  Rules  for  the 
Navigation  of  the  Thames,  but  on  the  bend  of 
the  river  forming  the  point,  and  proceeding 
down  the  river  against  the  tide,  came  into  col- 
lision off  the  point  with  another  steamship 
wtiioh  was  coming  up  with  the  tide:— Held, 
that  under  the  circumstances  rule  23  did  not 
apply.  The  Margaret,  52  Law  J.  Rep.  P.,  D.  $ 
A.  65;  Law  Rep.  8  P.  D.  47.  [Afl&rmed  by  the 
House  G/f  'Lords,  54  Law  J.  Rep.  P.,  D.  &  A.  18 ; 
Law  Rep.  9  App.  Cas.  873.] 

The  fybra  (see  next  case)  distinguished.  Ibid. 

37.— Coming  to  points :  porting]  — The  22nd 
and  23rd  rules  for  tne  navigation  of  the  Thames 
are  not  inconsistent,  and  the  intention  is  that 
when  the  23rd  rule  (as  to  passing  a  point) 
applies,  the  case  for  the  22nd  (as  to  porting) 
shall  not  arise,  but  if  the  case  does  arise  the 
rule  will  apply.  A  steam  vessel  coming  down 
the  Thames  against  tide  to  a  point  on  the  north 
shore,  and  being  nearer  to  mid-channel  than  to 
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the  north  shore,  eased,  and  then  seeing  danger 
of  collision  with  a  vessel  coming  np  with  tide, 
starboarded  and  reversed.  The  other  vessel  was 
coming  up  with  the  tide  also  near  the  north 
shore,  and  rounded  the  point  under  a  port  helm ; 
seeing  the  other  vessel,  she  ported  hard,  and 
stopped,  but  a  collision  occurred: — Held,  that 
under  the  circumstances  the  22nd  rule  applied, 
and  that  the  vessel  which  had  starboarded  was 
to  blame.  By  Jessel,  M.B.,  and  Brett,  L.J. 
(Cotton,  L.J.,  doubting),  that  under  the  23rd 
rule  the  vessel  navigating  against  tide  is  to  wait 
until  she  has  been  passed  by  the  other  vessel, 
and  not  merely  until  the  other  vessel  has  passed 
the  point.    The  Libra,  Law  Rep.  6  P.  D.  189. 

38. — Infringement  of  rule :  liability] — A  ship 
will  not  be  held  to  blame,  under  the  provisions 
of  the  17th  section  of  the  Merchant  Shipping 
Act,  1873,  for  an  infringement  of  one  of  the 
Thames  Rules  where  such  infringement  does 
not  actually  contribute  to  the  collision.  The 
Harton,  53  Law  J.  Bep.  P.,  D.  &  A.  25 ;  Law 
Rep.  9  P.  D.  44. 

39. — A  dumb  barge,  by  the  negligent  navi- 
gation of  those  on  board,  came  into  contact 
with  a  schooner  moored  at  anchor  in  a  proper 
place  in  the  river  Thames.  The  schooner  had 
her  anchor  hanging  over  her  bow  with  the 
stock  above  water,  contrary  to  the  20th  by-law 
of  the  Thames  Conservancy  Rules.  The  anchor 
made  a  hole  in  the  barge,  and  caused  damage  to 
her  cargo.  But  for  the  improper  position  of  the 
anchor  neither  the  barge  nor  her  cargo  would 
have  received  any  damage : — Held,  that  the 
owners  of  the  barge  could  maintain  an  action  of 
damage  against  the  schooner ;  but  that,  as  there 
had  been  contributory  negligence  on  the  part  of 
those  on  the  barge,  the  plaintiffs  were  only  en- 
titled to  half  the  damage  sustained.  The  Mar- 
garet (App.),  50  Law  J.  Rep.  P.,  D.  &  A.  67 ;  Law 
Rep.  6  P.  D.  76,  on  appeal  from  Sir  R.  Philli- 
more,  50  Law  J.  Rep.  P.,  D.  &  A.  3. 

40. — Notwithstanding  the  heading  prefixed 
to  the  Thames  Navigation  Rules,  following  rule 
16,  the  application  of  rule  23  is  not  confined  to 
"  the  Thames  between  Yantlet  Creek  and  a  line 
drawn  from  Blackwall  Point  to  Bow  Creek." 
Cayzer,  Irvine  4b  Co.  v.  The  Catron  Company ; 
The  Margaret  (HX.),  54  Law  J.  Bep.  P.,  D.  &  A. 
18 ;  Law  Bep.  9  App.  Cas.  873,  reversing  the 
judgment  of  the  Court  of  Appeal,  53  Law  J. 
Rep,  P.,  D.  <fe  A.  17 ;  Law  Rep.  9  P.  D.  47,  and 
restoring  the  judgment  of  Butt,  J.,  52  Law  J. 
Rep.  P.,  D.  &  A.  65 ;  Law  Rep.  8  P.  D.  126. 

In  the  absence  of  express  statutory  provision 
to  that  effect,  a  ship  which  has  committed  a 
breach  of  navigation  rules  is  not  on  that  ac- 
count to  blame  for  a  collision  which  ensues  if 
the  breach  has  not  in  fact  contributed  to  the 
accident.    Ibid. 

41. — Signals  for  assistance :  stopping  and  re- 
versing']— A  vessel  whioh  has  been  in  collision 
with  another  is  bound,  in  order  to  comply  with 
the  provisions  of  section  16  of  the  Merchant 
Shipping  Act,  1878,  to  answer  signals  made  by 
the  vessel  with  which  she  has  been  in  collision. 


even  where  she  is  unable,  owing  to  the  damage 
she  has  herself  sustained,  to  stand  by  the  other 
ship.  The  Emmy  Haase,  53  Law  J.  Rep.  P., 
D.  &  A.  43  ;  Law  Rep.  9  P.  D.  81. 

The  officer  in  charge  of  a  steamship  which  is 
approaching  another  so  as  to  involve  risk  of 
collision  is  not  required  to  stop  and  reverse  his 
engines  instantaneously,  but  some  short  time 
must  be  allowed  him  in  which  to  judge  what 
course  he  ought  to  adopt  in  the  circumstances. 
Ibid. 

Between  ships  belonging  to  same  owners :  appli- 
cation of  rule  as  to  division  of  loss  when  both 
ships  in  collision  are  to  blame.  See  supra, 
Bill  of  Lading,  2. 

Jurisdiction  and  practice.  See  Admiralty — 
Costs,  2,  12;  Damage;  Judgment;  Jurisdic- 
tion, 2 ;  Parties. 

Salvage  services  rendered  by  two  ships  in  col- 
lision.   See  infra,  Salvage,  10. 

Demurrage. 

1. — Bill  of  lading :  holder  by  way  of  security 
only]— Liability  for  demurrage  under  a  bill  of 
lading  imposed  on  the  holder  by  way  of  security 
only  who  presented  the  bill  and  demanded  de- 
livery. Allen  v.  CoUartt  52  Law  J.  Rep.  Q.B. 
686 ;  Law  Bep.  11  Q.B.  D.  782. 

2.— Bill  of  lading:  incorporation  of  terms 
of  charter-party:  cesser  clause]— Goods  were 
shipped  on  board  the  plaintiff's  ship  under  two 
bills  of  lading,  by  which  they  were  made  deli- 
verable at  the  port  of  discharge  to  the  defen- 
dants or  their  assigns,  "they  paying  freight  and 
all  other  conditions  as  per  charter-party."  The 
charter-party,  whioh  was  entered  into  by  the 
defendants  as  charterers  for  account  of  another 
party,  stipulated  for  payment  of  freight  and 
demurrage,  and  also  that  the  liability  of  the 
defendants  as  charterers  should  cease  as  soon 
as  the  cargo  was  on  board,  the  vessel  holding  a 
lien  upon  the  cargo  for  freight  and  demurrage. 
In  an  action  against  the  defendants,  as  con- 
signees of  the  goods,  for  demurrage  incurred  at 
the  port  of  discharge, — Held,  that  as  the  cesser 
clause  in  the  charter-party  was  inconsistent  with 
the  contract  contained  in  the  bill  of  lading,  it 
could  not  be  incorporated  into  the  bill  of  lading, 
and,  consequently,  that  the  defendants  ^  as  con- 
signees were  not  absolved  from  liability  for 
demurrage  incurred  at  the  port  of  discharge. 
Oullichsen  v.  Stewart  Brothers  (App.),  53  Law 
J.  Rep.  Q.B.  173 ;  Law  Bep.  13  Q.B.  D.  817. 

Judgment  of  the  Queen's  Bench  Division  (52 
Law  J.  Bep.  Q.B.  648  ;  Law  Bep.  11  Q.B.  D.  186) 
affirmed.    Ibid. 

8.— Calculation  of:  loading  and  unloading 
at  fixed  daily  rate :  right  to  include  wJwle  time 
occupied  in  loading  and  unloading] — By  charter- 
party  between  the  plaintiff  and  the  defendants 
it  was  agreed  that  the  plaintiff's  ship  should 
proceed  to  Bilbao  and  there  load  a  full  and  com- 
plete, or  part,  cargo  of  iron  ore,  and  deliver  the 
same  at  Middlesborough.    4I  400-500  tons  per 
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working  day  (Sundays  and  holidays  excepted)  to 
be  allowed  the  charterers  for  loading,  and  300 
discharging,  all  demurrage  over  and  above  the 
said  days  at  the  rate  of  2s.  per  hour  for  every 
100  tons  cargo.  The  lay  days  to  commence  day 
after  arrival,  and  being  ready  to  load  or  dis- 
charge respectively.  The  captain  to  have  a  lien 
on  the  cargo  for  freight  or  demurrage."  "If 
the  ship  is  loaded  at  other  than  Portugalette 
or  Lucana  shipping  staithes,  the  loading  and 
discharging  to  be  at  the  rate  of  300  tons  per 
working  day."  The  vessel  having  loaded  at  a 
place  other  than  those  last  mentioned  at  a  rate 
less  than  300  tons  per  working  day,  proceeded 
to  Middlesborough,  where  she  discharged  her 
cargo  at  a  higher  rate  per  day : — Held,  that,  in 
calculating  the  demurrage,  the  days  for  loading 
and  unloading  must  be  kept  separate,  and  that 
the  charterers  had  no  right  to  add  together  the 
whole  number  of  days  occupied  in  loading  and 
unloading  for  the  purpose  of  ascertaining  the 
average  amount  of  work  done  each  day.  Mar- 
sJiall  v.  Bolckow,  Law  Rep.  6  Q.B.  D.  231. 

4. — Completion  of  voyage  :  charterer's  option 
to  order  ship  to  one  of  several  places  in  dock] — 
By  the  terms  of  her  charter-party  a  ship  was 
to  load  a  cargo,  "  and  therewith  proceed  to 
Dieppe  and  deliver  the  same  alongside  con- 
signee's or  railway  wharf,  or  into  lighters,  or 
any  vessel  or  wharf  where  she  may  safely  de- 
liver, as  ordered."  The  ship  arrived  in  the  dock 
at  Dieppe,  and  was  ordered  to  discharge  at  the 
railway  wharf,  but,  in  consequence  of  all  the 
discharging  berths  being  occupied,  she  was  not 
berthed  at  the  railway  wharf  until  twenty-four 
hours  after  her  arrival  in  the  dock.  In  an  ac- 
tion by  shipowner  against  charterers  for  demur- 
rage,— Held,  that  the  case  was  covered  by  Nelson 
v.  Dahl  (supra,  Charter-party,  4),  for  that  the 
fact  that  here  the  charter-party  gave  an  option 
to  the  charterer  with  respect  to  the  place  of 
destination  did  not  prevent  the  principle  of  that 
case  from  applying;  that  the  voyage  was  not 
completed,  and  the  lying  time  did  not  commence 
under  the  charter-party  until  the  ship  was 
berthed  at  the  railway  wharf,  and  therefore  that 
the  defendants  were  not  liable  to  pay  demurrage 
for  delay  in  respect  of  the  period  which  elapsed 
between  the  ship's  arrival  in  the  dock  at  Dieppe 
and  her  being  berthed.  Murphy  v.  Coffin  &  Co., 
Law  Rep.  12  Q.B.  D.  91. 

Davies  v.  McVeagh  (48  Law  J.  Rep.  Ezch.  686 ; 
Law  Rep.  4  Ex.  D.  265)  considered.    Ibid. 

5. — Detention  by  frost :  construction  of  char- 
ter-party]— By  a  charter-party  it  was  agreed  that 
a  ship  should  proceed  to  Cardiff  East  Bute  Dock 
and  there  load  from  the  agents  of  the  freighters 
a  cargo  of  iron ;  the  cargo  was  to  be  supplied  as 
fast  as  steamer  could  receive  at  all  hatchways ; 
"  time  to  commence  from  the  vessel  being  ready 
to  load,  .  .  .  and  ten  days  on  demurrage  over 
and  above  the  said  lay  days  at  401.  per  day 
(except  in  case  of  hands  striking  work,  or  frosts 
or  floods,  or  any  other  unavoidable  accidents 
preventing  the  loading,  ...  in  which  case  the 
owners  to  have  the  option  of  employing  the 


steamer  in  some  short  voyage  trade  until  receipt 
of  written  notice  from  charterers  that  they  are 
ready  to  resume  employment  without  delay  to 
the  ship)."  The  ship  arrived  in  dock  and  com- 
menced loading ;  but  subsequently  canals  through 
which  part  of  the  cargo  had  to  pass  became 
blocked  with  ice,  and  in  consequence  a  stoppage 
occurred  of  five  days  in  the  loading.  The  frost 
would  not  have  prevented  the  loading  had  the 
cargo  been  ready  at  the  dock,  but  the  cargo  could 
not  have  been  brought  to  the  dock  otherwise 
than  by  the  canals  without  unreasonable  ex- 
pense : — Held,  that  there  was  no  frost  "  prevent- 
ing the  loading  "  within  the  exception,  and  that 
the  charterers  were  liable  for  demurrage.  Grant 
&  Co.  v.  Coverdale,  Todd  d  Co.  (H.L.),  53  Law  J. 
Rep.  Q3.  462 ;  Law  Rep.  9  App.  Cas.  470. 

6. — Detention  by  frost :  construction  of  char- 
ter-party]— It  was  agreed  by  charter-party  be- 
tween the  plaintiff  and  the  defendants  that  the 
plaintiff's  ship  should  proceed. to  Cardiff  East 
Bute  Dock,  and  there  load  from  the  agents  of 
the  freighters  a  full  and  complete  cargo  of  about 
1,700  tons  of  rail  iron ;  detention  by  frost,  floods, 
riots,  and  strikes  of  workmen,  accidents  to  ma- 
chinery or  quarantine,  not  to  be  reckoned  as  lay 
days.    There  are  two  docks  at  Cardiff — the  East 
and  West  Bute  Docks — which  are  connected  by 
a  short  canal,  and  also  by  a  railway  which  runs 
along  the  quays  round  both  of  the  docks.    The 
West,  but  not  the  East,  Bute  Dock  was  con- 
nected by  a  junction  canal  with  another  canal 
— the  G.  Canal.    There  are  five  or  six  manu- 
facturers of  rail  iron  at  Cardiff,  all  of  whom, 
with  the  exception  of  C.  &  Co.,  have  wharves 
either  in  the  East  or  West  Bute  Docks,  and 
who  were  accustomed  to   load  vessels  in  the 
East  Bute  Dock  either  from  the  quays  or  from 
lighters  alongside  the  vessels.    C.  &  Co.,  the 
agents  of  the  freighters,  had  their  wharf  for 
the  deposit  of  iron  on  the  G.  Canal,  and,  in 
order  to  load  a  vessel  in  the  East  Bute  Dock, 
were  accustomed  to  bring  their  iron  in  lighters 
from  their  wharf  on  the  G.  Canal  along  the 
junction  canal  into  the  West  Bute  Dock,  thence 
along  the  short  canal  into  the  East  Bute  Dock, 
where  the  vessel  to  be  loaded  was  berthed.    The 
whole  cargo  of  iron  was  deposited  at  C.  &  Co.'s 
wharf  in  anticipation  of  the  arrival  of  the  plain- 
tiff's ship.    On  her  arrival  the  ship  was  berthed 
in  the  East  Bute  Dock,  but  the  loading  by  means 
of  lighters  was  interrupted  for  fifteen  days  by  a 
frost  which  covered  with  ice  the  junction  canal 
leading  from  C.  &  Co.'s  wharf  to  the  West  Bute 
Dock.    In  an  action  for  demurrage, — Held,  that 
the  exception  as  to  detention  by  frost  applied 
only  when  the  iron  had  arrived  at  the  place 
named  in  the  charter-party  where  the  ship  was 
to  be  loaded — namely,  the  East  Bute  Dock ;  and 
the  defendants,  therefore,  would  not  be  pro- 
tected from  liability  to  pay  demurrage  where  the 
detention  was  occasioned  by  frost  which  rendered 
impassable  the  junction  canal  leading  from  C. 
&  Co.'s  wharf  into  the  West  Bute  Dock ;  for  the 
conveyance  of  the  iron  in  lighters  through  the 
canal  was  not  part  of  the  act  of  loading.    Kay 


SHIP,  Demurrage,  Detention. 


549 


▼.  Field  &  Co.  (App.),  52  Law  J.  Rep.  Q.B.  17  ; 
Law  Rep.  10  Q.B.  D.  241. 

Hudson  v.  Edc  (37  Law  J.  Rep.  Q.B.  166)  dis- 
tinguished.   Ibid. 

7. — Failure  of  charterers  to  provide   quay 
berth:  "such  ready  quay  berth  as  ordered  by 
charterers  "J  —A  charter-party  contained  a  clause 
that  the  plaintiffs'  ship  should  load  a'  complete 
cargo  at  T.  and  then  proceed  to  London  or  Tyne 
Dock  "  to  Buch  ready  quay  berth  as  ordered  by 
charterers,"  and  there  deliver  to  the  affreighter 
or  assigns ;  demurrage  to  be  at  the  rate  of  302. 
per  running  day.    On  arrival  of  the  ship  at  the 
Milwall  Docks,  London,  a  delay  occurred  by 
reason  of  there  being  no  quay  berth  ready  to  re- 
ceive her.     She  discharged  part  of  the  cargo 
into  lighters,  and  the  remainder  when  she  got 
into  a  quay  berth.    The  plaintiffs  claimed  a  lien 
on  the  cargo  in  respect  of  such  delay,  and  de- 
posited the  cargo  with  the  dock  company  with 
notice  not  to  deliver  the  same  until  payment 
of  the  amount  claimed.    The  defendants,  who 
were  the  owners  of  the  cargo  by  virtue  of  cer- 
tain delivery  orders  from  the  charterers  or  their 
assigns,    claimed    delivery  of    the    cargo,  and 
having  paid  to  the  company  the  amount  claimed 
by  the  plaintiffs  gave  the  company  notice  not  to 
part  with  the  same  as  they  disputed  the  plain- 
tiffs'   lien:— Held,   that   the  defendants  were 
liable  for  the  amount   claimed,  as  the  word 
"ready"  was  introduced  into  the  charter-party 
for  the  protection  of  the  plaintiffs,  and  that  the 
defendants  were  in  the  same  position  as  the 
charterers,  who  under  the  charter-party  were 
bound  to  name  a  quay  berth  to  receive  the  ship 
as  soon  as  she  was  ready  to  proceed  there. 
Harris  v.  Jacobs,  Marcus  <£  Co.  (App.),  54  Law 
J.  Rep.  Q.B.  492 ;  Law  Rep.  15  Q.B.  D.  247. 

8. — Lay  days:    usual  place  of  discharge: 
custom  to  lighten  vessel  at  entrance  to  port  before 
proceeding  to  place  of  discharge] — By  charter- 
party  it  was  agreed  that  the  plaintiff's  steamship 
should  proceed  to  Cronstadt  and  load  a  cargo  of 
wheat,  and  therewith  proceed  to  a  port  in  the 
English  or  Bristol  Channel  as  ordered,  "  or  so 
near  thereto  as  she  may  safely  get  at  all  times 
of  tide  and  always  afloat,  and  deliver  the  same. 
Eight  running  days,  Sundays  excepted,  to  be 
allowed  the  merchants,  if  the  ship  be  not  sooner 
despatched,  for  loading  and    discharging   the 
steamer,  and  ten  days  on  demurrage  if  required 
over  and  above  the  laying  days,  at  252.  per  day." 
The  steamer  arrived  at  Cronstadt,  occupied  six 
running  days  in  loading  a  cargo  of  4,325  quarters 
of  wheat,  and  was  ordered  to  Gloucester,  Bristol 
Channel,  for  discharge.    She  arrived  at  Sharp- 
ness Dock  in  the  Bristol  Channel  on  the  13th  of 
November.    Sharpness  Dock  is  within  the  port 
of  Gloucester,  and  about  seventeen  miles  from 
the  basin  within  the  city  of  Gloucester,  where 
grain  cargoes  are  usually  discharged  if  the  bur- 
then of  the  ship  will  admit.    The  steamer  was 
ready  to  commence  the  discharge  of  her  cargo 
on  the  13th,  but  could  not  get  nearer  to  Glou- 
cester than  Sharpness  until  part  of  her  cargo 
was  first  discharged  at  Sharpness.    On  the  14th 


and  loth  of  November  the  consignees  discharged 
into  lighters  1,585  quarters  of  the  cargo,  and  then 
required  the  master  to  take  the  steamer  through 
the  canal  to  a  place  of  discharge  within  the 
basin  at  Gloucester.     The  master  proceeded, 
and  arrived  in  the  basin  on  the  17th.    On  the 
18th  the  residue  of  the  cargo  was  discharged 
and  the  vessel  returned  to  Sharpness,  where  she 
arrived  on  the  19th.    In  an  action  for  demurrage 
evidence  was  given  of  a  custom  of  the  port  of 
Gloucester,  according  to  which  the  usual  place 
of  discharging  grain  cargoes  was  at  the  basin 
within  the  city,  and  when  vessels  with  grain 
cargoes  destined    for  Gloucester    were  of    too 
heavy  a  burthen  to  come  up  the  canal  they 
were  lightened  at  Sharpness,  and  during  the 
discharge  at  Sharpness  of  so  much  of  the  cargo 
as  it  was   necessary  to  discharge  in  order  to 
enable  the   vessel   to  proceed  by  the  canal  to 
Gloucester  Basin  the  lay  days  counted,  but  the 
time  occupied  by  coming  up  the  canal  to  dis- 
charge at  Gloucester  Basin  and  by  returning  to 
Sharpness  was  not  counted :— Held,  first,  that 
the  custom  was  reasonable,  as  the  effect  of  it 

-  was  not  to  detain  the  ship  longer  than  if  she 
had  been  wholly  discharged  at  Sharpness; 
secondly,  that  it  was  not  inconsistent  with  the 
express  provision  in  the  charter-party  as  to 
running  days,  for  the  proper  inference  from  the 
facts  was  that  the  discharge  of  the  vessel,  except 
for  the  purpose  of  lightening  her,  did  not  com- 
mence until  she  arrive  within  Gloucester  Basin. 
That,  therefore,  the  time  occupied  by  the  vessel 
in  going  from  Sharpness  to  the  basin  and  in 
returning  to  Sharpness  ought  to  be  excluded 
from  the  lay  days,  and  that  the  plaintiffs  were 
entitled  to  one  day's  demurrage  only.  Caffarini 
v.  Walker  (Ir.  Rep.  9  C.L.  431 ;  Ir.  Rep.  10  C.L. 
250)  and  Mcintosh  v.  Sinclair  (Ir.  Rep.  11  C.L. 
456)  considered.  Nielsen  v.  Wait,  Law  Rep.  14 
Q.B.  D.  516. 

9. — "Prompt  despatch"  :  delay  in  loading: 
cargo :  insufficient  supply]— A  charter-party  pro- 
vided that  the  ship  should  proceed  to  a  port,  and 
there  load  from  the  factors  of  the  charterers  a 
cargo  of  "coal,  taking  her  turn  with  other 
steamers,"  and  receive  "prompt  despatch  in 
loading."  The  charterers  employed  the  persons 
at  the  port  of  loading  who  were  employed  to 

-  load  other  ships,  and  the  ship  was  loaded  in  her 
turn,  but,  by  reason  of  an  insufficient  supply  of 
coal,  the  ship  was  delayed: —Held,  that  the 
charterers  were  responsible  for  the  delay.  Elliott 
v.  Lord,  52  Law  J.  Rep.  P.C.  23. 

Lay  days,  when  beginning  to  run.    See  supra, 
Charter-party,  7. 

Detention. 

Duty  of  board  of  trade  to  provisionally  detain 
ship  apparently  unsafe:  reasonable  and  pro- 
bable cause  for  detention]— By  39  &  40  Vict.  c. 
80,  8.  6,  the  Board  of  Trade  are  empowered  to 
provisionally  detain,  for  the  purpose  of  being 
surveyed,  any  British  ship,  in  any  port  in  the 
United  Kingdom,  which,  by  reason  of  certain 
defects  mentioned  in  the  section,  is  unfit  to  pro- 
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ceed  to  sea  without  serious  danger  to  human  life, 
having  regard  to  the  nature'  of  the  service  for 
which  she  is  intended.  By  sub-section  1,  the 
Board,  if  they  have  reason  to  believe,  on  com- 
plaint or  otherwise,  that  a  British  ship  is  unsafe, 
may  provisionally  detain  her  for  the  purpose  of 
being  surveyed  ;  and  by  sub-section  9,  the  Board, 
on  receiving  the  report  of  Buch  survey,  may 
either  release  the  ship,  or,  if  in  their  opinion  she 
is  unsafe,  order  her  to  be  finally  detained,  either 
absolutely  or  until  the  performance  of  such  con- 
ditions as  the  Board,  under  the  provisions  of  the 
statute,  may  think  necessary  to  impose  for  the 
protection  of  human  life : — Held,  that  the  exist- 
ence of  the  conditions  which  render  a  ship  unsafe 
mentioned  in  section  6,  although  a  condition 

Srecedent  to  a  perfect  right  in  the  Board  to 
etain  a  ship  either  provisionally  or  finally,  is 
not  a  condition  precedent  to  a  duty  on  the  part 
of  the  Board  to  provisionally  detain  a  ship- 
and  the  Board  are  bound  to  provisionally  detain 
a  ship  if  they  have  reason  to  believe  that  she  is 
nnsafe,  notwithstanding  that  in  the  result  it  may 
be  proved  that  Buch  detention  was  in  fact  unjus- 
tifiable as  against  the  owner  because  the  ship 
was  not  unsafe  within  the  meaning  of  the  sec- 
tion. Held  also,  that  a  ship,  although  unsafe  in 
fact,  cannot  be  justifiably  detained  either  provi- 
sionally or  finally  under  section  6,  unless  Bhe  is 
unsafe  for  one  of  the  reasons  therein  stated. 
Held  also,  that  the  consideration  whether  a  ship 
is  safe  or  unsafe  within  the  meaning  of  section 
6  extends  to  the  homeward  as  well  as  to  the 
outward  voyage.  Thompson  v.  Farrer  (App.),  51 
Law  J.  Bep.  Q.B.  534 ;  Law  Bep.  9  Q.B.  D.  372. 
By  section  10,  the  Board  of  Trade  are  made 
liable  in  damages  to  the  owner  of  a  ship  which 
has  been  provisionally  detained,  "  if  it  appears 
that  there  was  not  reasonable  and  probable  cause, 
by  reason  of  the  condition  of  the  ship  or  the  act 
or  default  of  the  owner,"  for  such  detention : — 
Held,  that  the  question  of  "  reasonable  and  pro- 
bable cause  "  waB  one  to  be  decided,  not  by  the 
Judge,  but  by  the  jury,  with  the  assistance  of 
expert  evidence ;  and  that  the  proper  question 
to  be  left  to  the  jury  was  not  whether  it  was 
reasonable  in  the  Board  of  Trade  to  detain  a  ship 
for  survey  without  a  direct  affirmation  by  the 
surveyors  that  she  was  unsafe,  but  whether  the 
facts  in  connection  with  the  ship,  which  would 
have  been  apparent  to  a  person  of  ordinary  skill 
who  had  had  and  had  used  all  means  of  examin- 
ing and  enquiring  about  her,  would,  in  the 
opinion  of  the  jury,  have  given  such  person 
reasonable  and  probable  cause  so  far  to  suspect 
the  safety  of  the  ship  on  her  outward  and  home- 
ward voyage  as  to  give  him  reasonable  and  pro- 
bable cause  to  detain  her  for  survey.  Held  also, 
that  evidence  of  the  previous  history  of  the  ship 
as  to  her  antecedent  behaviour  was  admissible 
at  the  trial  of  an  action  for  damages  ;  and  that 
the  Board  of  Trade  at  the  trial  might  give  evi- 
dence of  deficiencies  in  the  ship  other  than  those 
stated  in  the  notice  of  detention,  provided  that 
fair  notice  thereof  was  given  to  the  shipowner 
before  the  hearing.    Ibid. 


Fishing  Boats. 
[Amendment  of  the  Merchant  Shipping  Acts, 
1854  to  1880,  with  respect  to  fishing  vessels 
and  apprenticeship  to  the  sea-fishing  service 
and  otherwise.    46  <fc  47  Vict.  c.  41.] 

Foreign  Ship. 
Collision]— Section  512  of  the  Merchant  Ship- 
ping Act,  1854,  does  not  apply  to  oases  of  loss 
of  life  caused  by  a  foreign  ship.  The  Vera  Cruz 
(App.),  53  Law  J.  Bep.  P.,  D.  <fc  A.  83  ;  Law  Bep. 
9  P.  D.  88. 

Admiralty  jurisdiction:  action  for  wages  and 
wrongful   dismissal.    See  Admiralty — Juris- 
diction, 6. 
Maritime  lien.    See  infra,  Necessaries,  8. 
Pilotage  in  river  Thames.    See  infra,  Pilot,  4. 

Freight 

1. — Abandonment  of  ship] — A  ship,  destined 
for  B.,  with  a  cargo,  was  abandoned  as  a  derelict, 
brought  by  salvors  into  an  intermediate  port, 
and  there  arrested  on  behalf  of  the  salvors.  On 
a  motion  by  the  cargo-owners  to  release  the 
cargo  at  that  port,  on  giving  bail, — Held  (by  the 
Court  of  Appeal,  affirming  the  judgment  of  Sir 
B.  Phillimore),  that  the  owners  were  entitled  to 
have  the  cargo  released,  and  were  not  liable  to 
pay  any  freight  to  the  shipowner,  for  that  the 
abandonment  of  the  ship  as  a  derelict  entitled 
the  owner  of  the  cargo  to  treat  the  contract  of 
affreightment  as  being  at  an  end.  The  CitojAppX 
61  Law  J.  Bep.  P.,  D.  &  A.  1 ;  Law  Bep.  7  P.  D.  o. 

2. — Charter-party :  lien :  inconsistent  clauses] 
— Certain  goods  were  shipped  on  board  the  de- 
fendant's ship  under  a  bill  of  lading  by  which 
they  were  made  deliverable  at  the  port  of  dis- 
charge to  the  plaintiffs,  the  consignees,  the 
freight  to  be  payable  on  delivery  at  the  rate  of 
225.  6d.  per  ton,  and  all  other  expenses  were  to 
be  borne  by  the  reoeivers,  "  and  other  conditions 
as  per  charter-party.* '  The  charter-party,  which 
provided  for  payment  of  freight  at  the  rate  of 
11.  lis.  3d.  per  ton,  contained  a  clause  giving 
the  shipowner  "an  absolute  lien  on  the  cargo 
for  freight,  dead  freight,  demurrage,  lighterage 
at  port  of  discharge,  and  average."  There  was 
a  further  clause  under  which  the  captain  was  to 
Bign  bills  of  lading  at  any  rate  of  freight,  "  but 
should  the  total  freight  as  per  bills  of  lading  be 
under  the  amount  estimated  to  be  earned  by  this 
charter,  the  captain  to  demand  payment  of  any 
difference  in  advance."  When  the  ship  arrived 
at  the  port  of  discharge,  the  shipowner  claimed 
payment  of  the  freight  specified  in  the  charter- 
party,  and  the  plaintiffs,  the  consignees,  in 
order  to  obtain  delivery  of  the  cargo,  which  had 
been  detained  by  the  defendant  under  sections  193 
and  194  of  the  Mersey  Docks  Acts  Consolidation 
Act,  1858,  were  compelled  to  pay  the  difference 
between  the  freight  specified  in  the  bill  of  lading 
and  the  charter-party  freight.  In  an  action  to 
recover  the  amount  so  paid, — Held,  that  the 
shipowner  had  no  right  of  lien  for  the  charter- 
party  freight,  inasmuch  as  the  clause  in  the 
charter-party  as  to  the  payment  of  freight  was 
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inconsistent  with  the  contract  as  to  the  payment 
of  freight  contained  in  the  bill  of  lading,  and 
therefore  could  not  be  incorporated  into  the  bill 
of  lading,  and  that  the  plaintiffs  were  only  liable 
for  the  amount  of  freight  specified  in  the  bill  of 
lading.  Gardner  d  Sons  v.  Trechmann  (App.),  54 
Law  J.  Rep.  Q.B.  515 ;  Law  Hep.  15  QJB.  D.  154. 

3. — Collision :  advanced  freight :  increased 
value  of  goods  at  port  of  destination]—  S.  V.  &  Co. 
shipped  at  Liverpool  on  board  their  own  ship, 
the  A.y  a  cargo  of  their  own  ooals  to  be  carried 
to  Valparaiso.  The  plaintiffs  advanced  money 
to  S.  V.  A  Co.,  taking  as  security  bill  of  lading, 
on  which  was  indorsed  a  receipt  for  1,0002.  on 
account  of  freight  and  policy  of  insurance  on 
"  advanced  freight."  The  A.  was  sunk  on  her 
voyage  by  the  T.t  whose  owners  admitted  their 
liability  for  the  collision.  In  an  action  by  the 
plaintiffs  against  the  owners  of  the  T*  for  com- 
pensation for  loss  of  "  advanced  freight,"— Held, 
that  the  plaintiffs  were  entitled  to  recover.  The 
Thyatira,  52  Law  J.  Rep.  P.,  D.  A  A.  85 ;  Law 
Rep.  8  P.  D.  155. 

4. — General  ship:  lien:  notice  of  charter- 
party] — When  a  person  without  notice  of  any 
charter-party  between  the  shipowner  and  the 
charterer  ships  goods  on  board  a  vessel  which  is 
advertised  as  a  general  ship  by  the  charterer 
only,  such  goods  are  not  subject  to  a  lien  which 
may  be  reserved  by  the  charter-party  to  the  ship- 
owner in  respect  of  overdue  freight ;  and  under 
Such  circumstances  an  intending  shipper  is  not 
bound  to  enquire  as  to  the  existence  of  a  charter- 
party.  The  Stomoway,  51  Law  J.  Rep.  P.,  D. 
A  A.  27. 

Peek  v.  Larsen  (40  Law  J.  Rep.  Ghano.  763 ; 
Law  Rep.  12  Eq.  378)  approved.    Ibid. 

Final  sailing  from  last  port.    See  supra,  Charter- 
party,  5,  6. 
Liability  for.    See  supra,  Bill  of  Lading,  5. 

Loss  of  time  by  collision  justifying  refusal  to  pay 
freight.    See  Insubance,  Marine,  10. 

General  Average. 

1. — Damage  by  water  used  to  extinguish  fire] 
—The  act  of  pouring  water  into  a  ship  in  order 
to  extinguish  a  fire  in  the  hold,  and  so  save  both 
ship  and  cargo  from  destruction,  is  a  general 
average  act  which  entitles  the  owner  of  cargo 
which  has  been  damaged  by  the  water  to  a  general 
average  contribution.  The  WhUecross  Wire  and 
Iron  Company  (Lim.)  v.  Savill  (App.),  51  Law 
J.  Rep.  Q.B.  426 ;  Law  Rep.  8  Q.B.  D.  653. 

2.— Deck  cargo  :  jettison  :  contribution] — 
The  defendants,  shipowners,  contracted  with  the 
plaintiff  to  carry  his  cattle,  on  deck,  from  New 
York  to  Portsmouth.  No  custom  to  carry  cattle 
on  deck  existed.  During  the  voyage  the  ship 
encountered  heavy  weather,  and  the  master 
made  a  proper  and  necessary  jettison  of  the 
cattle: — Held  (reversing  the  judgment  of  the 
Queen's  Bench  Division),  that  the  plaintiff  was 
not  entitled  to  contribution  from  the  defendants 
in  respect  of  his  loss  either  by  way  of  general 
average  on  ship,  freight,  and  cargo,  or  as  a  par- 


ticular right  to  contribution  from  the  defendants 
alone.  Wright  v.  Marwood;  Gordon  v.  Mar- 
wood  (App.),  50  Law  J.  Rep.  QJJ.  648 ;  Law  Rep. 
7  Q.B.  D.  62. 

3. — Deck  cargo :  merchant's  risk :  jettison : 
contribution]— The  plaintiffs,  as  charterers  o 
a  vessel  of  which  the  defendants  were  owners, 
shipped  a  deck  cargo  of  timber  under  a  charter- 
party  which  contained  a  stipulation  that  "the 
vessel  should  be  provided  with  a  deck  cargo,  if 
required,  at  full  freight,  but  at  merchant's  risk." 
During  the  voyage  a  portion  of  the  deck  cargo 
was  necessarily  and  properly  jettisoned  in  order 
to  save  the  ship  and  the  rest  of  the  cargo : — 
Held,  that  the  stipulation  did  not  exclude  the 
right  of  the  charterers  to  recover  general  average 
from  the  shipowners  for  the  loss  sustained :  for 
the  jettison  was  effected  by  the  master,  acting 
in  the  interest  of  all  concerned,  and  not  as  ser- 
vant of  the  shipowners.  Burton  A  Co.  v.  English 
A  Co.  (App.),  53  Law  J.  Rep.  Q.B.  133 ;  Law  Rep. 
12  Q«B.  D.  218. 

Judgment  of  the  Queen's  Bench  Division  (52 
Law  J.  Rep.  Q.B.  386 ;  Law  Rep.  10  Q.B.  D.  426) 
reversed.    Ibid. 

4.— Port  of  refuge :  expense  of  reloading  cargo] 
A  vessel  having  Buffered  a  particular  average 
loss,  the  captain,  acting  properly  for  the  safety 
of  the  common  adventure,  put  into  a  port  of 
refuge  and  unloaded  the  cargo.  The  vessel  was 
then  repaired,  reloaded,  and  completed  her 
voyage: — Held  (affirming  the  decision  of  the 
Court  of  Appeal,  53  Law  J.  Rep.  QJ3.  385  ;  Law 
Rep.  13  Q.B.  D.  69,  reversing  a  previous  decision 
of  Lopes,  J.,  52  Law  J.  Rep.  QJB.  397 ;  Law  Rep. 
11  Q.B.  D.  616),  that  the  expense  of  reshipping 
the  cargo  was  not  chargeable  to  general  average. 
Svensden  v.  Wallace  Brothers  (H.L.),  54  Law  J. 
Rep.  Q.B.  497 ;  Law  Rep.  10  App.  Cas.  404. 

Whether  the  expenses  incurred  for  pilotage 
and  other  charges  in  leaving  port  were  the  sub- 
ject of  general  average  was  not  decided.    Ibid. 

5. — Salvage :  liability  of  cargo-owners  to  con- 
tribution: authority  of  master] — A  shipowner 
who  has  paid  a  salvage  claim  without  action 
brought  by  the  salvors  may  maintain  an  action 
for  general  average  contribution  against  the 
owner  of  the  cargo.  But  in  such  suit  the  fact 
that  the  shipowner  had  by  contract  made  by 
himself  or  his  master  become  bound  to  pay  the 
sum  actually  paid  is  not  conclusive  as  to  the 
whole  amount  being  chargeable  to  general  average. 
It  is  a  question  of  fact  to  be  decided  at  the  trial 
whether  any,  and,  if  any,  what  sum  is  charge- 
able. Anderson,  Tritton  A  Co.  v.  The  Ocean 
Steamship  Company  (HI.),  54  Law  J.  Rep.  Q.B. 
192 ;  Law  Rep.  10  App.  Cas.  107. 

Decision  of  the  Court  of  Appeal  (53  Law  J. 
Rep.  Q.B.  161 ;  Law  Rep.  13  Q.B.  D.  651)  re- 
versed.   Ibid. 

General  Ship. 
See  supra,  Freight,  4. 

Lay  Days. 

See  supra,  Charter-party,  7,  8 ;  Demurrage,  8. 
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Lien. 

1. — Artificer' 8  lien :  contract  to  take  bills  in 
payment :  possession  :  negotiation  of  acceptance] 
— Engineers  contracted  with  the  debtor,  the 
owner  of  a  barge,  to  supply  steam  machinery  to 
the  vessel,  at  the  docks  of  a  dock  company,  for  the 
price  of  1,0501.  to  be  paid  by  approved  bills —one 
at  three  months  for  260J.  when  the  boiler  and 
engine  should  be  placed  in  the  vessel,  one  at 
three  months  for  2602.,  and  one  at  six  months 
for  530/.,  when  the  vessel  should  have  made  a 
trial  trip.  The  vessel  having  been  taken  to  the 
docks,  was  there  entered  in  the  name  of  one  of 
the  engineers;  and,  whilst  shipwrights  and  other 
agents  of  the  debtor  were  occasionally  or  con- 
stantly on  board,  the  vessel  remained  in  the 
possession  of  the  engineers  till  the  boat  was 
ready  to  make  a  trial  trip.  In  the  interim  the 
engineers  had  been  paid  3602.,  partly  in  cash  and 
partly  by  the  debtor's  acceptance,  which  they 
discounted.  On  the  day  appointed  for  the  trial 
trip  the  debtor  filed  a  liquidation  petition,  and 
a  receiver  took  possession  of  the  vessel.  A  few 
days  afterwards  the  debtor's  acceptance  was 
dishonoured:— Held,  that  the  lien  of  the  engi- 
neers for  the  unpaid  price  for  the  machinery 
and  their  labour  was  not  affected  by  their  having 
agreed  to  take  bills  in  payment,  nor  by  the 
nature  of  the  possession,  nor  by  their  having 
discounted  the  debtor's  acceptance.  Ex  parte 
Willoughby ;  in  re  Westlake,  Law  Rep.  16  Ch. 
D.  604. 

2.— Necessaries]  —The  Vice-Admiralty  Courts 
Act,  1863  (26  Vict.  c.  24),  s.  10,  does  not  create  a 
maritime  lien  with  respect  to  necessaries  sup- 
plied to  a  ship  in  the  Possession  therein  men- 
tioned. Laws  v.  Smith;  The  Rio  Tinto,  53 
Law  J.  Rep.  P.O.  54 ;  Law  Rep.  9  App.  Cas.  356. 

3. — Priority :  damage  :  wages  earned  subse- 
quently to  collision] — The  owners  of  a  vessel 
who  have  recovered  judgment  against  a  foreign 
ship  in  an  action  for  damage  by  collision  have  a 
prior  right  against  the  proceeds  of  such  ship  to 
seamen  who  have  recovered  judgment  against 
the  same  ship  for  wages  earned  subsequently  to 
the  collision.  So  held,  affirming  the  decision  of 
Sir  R.  Phillimore  (51  Law  J.  Rep.  P.,  D.  &  A.  77 ; 
Law  Rep.  8  P.  D.  39).  The  Elin  (App.),  52  Law 
J.  Rep.  P.,  D.  <fe  A.  55 ;  Law  Rep.  8  P.  D.  129. 

4.— Priority:  solicitor:  Italian  law:  ex- 
penses of  sending  creto  home] — In  a  salvage 
action  against  an  Italian  ship,  the  ship  was 
abandoned  to  the  underwriters  and  sold  by  the 
Court.  A  solicitor  who  appeared  for  the  under- 
writers preserved,  within  the  meaning  of  23  & 
24  Vict.  c.  127,  s.  28,  part  of  a  fund  remaining 
in  Court,  the  balance  of  the  proceeds  of  the  sale. 
The  Italian  Government  had  paid  the  expenses 
of  sending  the  crew  of  the  ship  home  to  Italy, 
which  expenses,  by  Italian  law,  are,  in  case  of 
shipwreck  and  abandonment  by  the  owners, 
made  payable  out  of  the  salvage,  after  payment 
of  certain  expenses  :— Held,  that  the  claim  of  the 
Italian  Government  was  entitled  to  be  satisfied 
out  of  the  fund  in  Court  in  priority  to  that  of 


the  solicitor.     The  Livietta,  52  Law  J.  Rep. 
P.,  D.  &  A.  81 ;  Law  Rep.  8  P.  D.  209. 

5.  —  Wages:  shipwrights:  costs]  —  Several 
actions  were  brought  by  different  plaintiffs 
against  a  foreign  ship,  which  was  sold  at  the 
instance  of  one  of  the  plaintiffs  and  the  proceeds 
brought  into  Court : — Held,  that  the  plaintiff, 
at  whose  instance  the  proceeds  were  bo  made 
available  for  the  other  claimants,  was  entitled 
to  be  paid  his  costs  out  of  the  fund  in  Court,  up 
to  and  inclusive  of  the  sale  of  the  ship,  in 
priority  to  other  claimants.  Held  also,  that  the 
lien  of  seamen  takes  priority  over  the  common 
law  possessory  lien  of  a  shipwright,  for  wages 
earned  before  the  shipwright's  lien  attached, 
for  subsistence  money  from  the  date  of  leaving 
the  service  of  the  ship  till  the  return  home  of 
the  seamen,  and  for  the  cost  of  their  passage 
home.  The  Immacolata  Concezione,  53  Law  J. 
Rep.  P.,  D.  &  A.  19 ;  Law  Rep.  9  P.  D.  S7. 

Freight,  for.    See  supra,  Freight,  4. 

Master,  of,  for  disbursements.    See  infra,  Mas- 
ter, 4. 

Limitation  of  liability. 
See  supra,  Collision,  13-17. 

Master. 

1. — Authority  :  sale  of  cargo]—  Purchasers  of 
cargo    from  a  master  cannot  justify   the  sale 
unless  it  is  established  that  the  master  used  all 
reasonable  efforts  to  have  the  goods  conveyed  to 
their  destination,  and  that  he  could  not  by  any 
means  available  to  him  carry  the  goods,  or  pro- 
cure the  goods  to  be  carried,  to  their  destination 
as  merchantable  articles,  or  could  not  do  so  with- 
out an  expenditure  clearly  exceeding  their  value 
after  their  arrival  at  their  destination.    Where, 
therefore,  a  master  sold  a  wrecked  vessel  and 
cargo,  and  several  witnesses  deposed  that  in 
their  opinion  no  person  could  have  been  induced 
to  undertake  the  salvage;   while  others  gave 
their  opinion  that  offers  to  save  the  cargo  could 
have  been  obtained  if  a  large  percentage  of  the 
net  proceeds  had  been  offered,  and  there  was 
also  a  good  deal  of  evidence  to  shew  that,  in  the 
opinion  of  persons  on  the  spot,  the  course  which 
had  been  adopted  of  selling  the  wreck  and  cargo 
was  the  most  advisable  one  in  the  interest  of 
all  parties  concerned: — Held,  by  the  Court  of 
Appeal   (affirming  the  decision  of  the  Master 
of  the  Rolls),  that  no  such  necessity  was  proved 
to  have  existed  as  would  make  the  master  the 
agent  of  the  owners  of  the  cargo  to  effect  a  sale, 
and  that  the  sale  was  void.  The  Atlantic  Mutual 
Insurance  Company  v.  Huth  (App.),  Law  Rep. 
16  Ch.  D.  474. 

2. — Authority :  salvage  agreement :  claim  by 
crew :  costs  of  action]  — The  master  of  a  Bhip 
rendering  salvage  services  has  authority  to  bind 
his  crew  as  well  as  his  owners  by  an  agreement 
with  the  master  of  the  vessel  to  which  the 
services  are  rendered  as  to  the  amount  to  be 
paid  for  such  services.  The  Nasmyth,  54  Law 
J.  Rep.  P.,  D.  <ft  A.  63 ;  Law  Rep.  10  P.  D.  41. 

3.  -  -  Certificate :  suspension  or  cancellation  of] 
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An  error  of  judgment  on  the  part  of  the  master 
of  a  vessel  at  a  moment  of  great  difficulty  and 
danger  does  not  amount  to  a  wrongful  act  or 
default,  within  the  meaning  of  section  242  of 
the  Merchant  Shipping  Act,  1854,  so  as  to 
justify  the  suspension  or  cancellation  of  the 
master's  certificate.  The  Famenoth,  Law  Rep. 
7  P.  D.  207. 

4.— Certificate :  suspension :  powers  of  wreck 
commissioner] — Although  the  wreck  commis- 
sioner or  other  authority  holding  a  formal  in- 
vestigation into  a  shipping  casualty  under  the 
Merchant  Shipping  Acts  must,  if  he  deals  with 
the  certificate  of  an  officer,  give  his  decision  in 
open  Court,  yet  he  may  subsequently,  in  his 
report  to  the  Board  of  Trade,  state  reasons  for 
his  decision  not  mentioned  by  him  when  he  de- 
livered judgment.  The  Kestrel,  Law  Rep.  6 
P.  D.  182. 

6- — Disbursements :  lien :  necessaries  :  laches] 
— A  master  has,  under  the  Admiralty  Court  Act, 
1861  (24  Vict.  c.  10,  s.  10),  a  maritime  lien  for 
his  disbursements.  A  liability  to  pay  a  debt 
incurred  for  necessaries  supplied  to  the  ship 
confers  the  same  rights  on  the  master  as  an 
actual  payment  by  him  when  the  res  is  in  the 
hands  of  the  Court.  The  Fairport,  52  Law  J. 
Bep.  P.,  D.  <ft  A.  21 ;  Law  Rep.  8  P.  D.  48. 

Where  bills  were  given  by  a  master  on  the 
3rd  of  April  and  4th  of  May,  1880,  and  the 
drawees  of  such  bills  subsequently  became  in- 
solvent, and  judgment  on  the  bills  was  obtained 
against  the  master  in  July,  1881,  and  he  issued 
a  writ  against  the  ship  on  the  23rd  of  November, 
1881,  and  the  owners'  solicitors  then  gave  an 
undertaking  to  put  in  bail, — Held,  that  there 
was  no  laches  which  would  prevent  the  plaintiff 
from  maintaining  the  action.    Ibid. 

6. — Ship:  misconduct:  wages:  forfeiture] — 
The  master  of  a  ship  who  had  been  engaged  by 
the  owner  to  serve  as  master  for  the  period  of  a 
year,  in  disobedience  to  the  orders  of  the  mort- 
gagee in  possession,  but  with  the  sanction  of  the 
mortgagor,  took  the  ship  to  sea  with  the  man 
put  in  possession  by  the  mortgagee  on  board. 
The  master  was  subsequently  dismissed  by  the 
mortgagee.  In  an  action  against  the  ship  for 
wages  and  compensation  for  wrongful  dismissal, 
Held,  that  the  master  had  been  guilty  of  mis- 
conduct, and  was  not  entitled  as  against  the 
mortgagee  to  any  compensation.  The  Fairport, 
54  Law  J.  Rep.  P.,  D.  <fe  A.  3 ;  Law  Rep.  10 
P.  D.  13. 

Authority :    bottomry  loan.      See   supra,  Bot- 
tomry, 1,  8. 

Authority  to  bind  owner  to  pay  salvage  for  cargo. 
See  infra,  Salvage,  4. 

Withholding  seaman's  certificate :  liability  for. 
See  infra,  Offences,  1. 

Merohant  Shipping  Acts. 

41  Crimping."    See  infra,  Owner,  2. 

Delivery  of  goods.    See  supra,  Bill  of  Lading,  1. 

Detention  of  ship.    See  supra,  Detention. 
Digest,  1881-1885. 


Limitation  of  liability.    See   supra,  Collision, 
13-17. 

Pilotage.    See  infra,  Pilot. 

Salvage.    See  infra,  Salvage. 

Transfer.    See  infra,  Transfer. 

Withholding   seaman's   certificate.    See   infra, 

Offences,  1. 

Mortgage. 

Charter-party]— A  mortgagee  cannot  object  to 
a  charter-party  being  carried  out  upon  the  ground 
that  the  effect  of  so  doing  will  be  to  remove  the 
ship  from  the  jurisdiction  of  the  Court,  and  thus 
make  it  diffcult  for  him  to  enforce  his  security. 
The  Fanchon,  50  Law  J.  Rep.  P.,  D.  &  A.  4. 

Costs :  right  of  mortgagee  to.    See  Admibalty — 
Costs,  4. 

Mortgagee :  disobedience  by  master  to  orders  of. 
See  supra,  Master,  6. 

Navigation. 

See  supra,  Collision. 

Necessaries. 

1. — Advances:  premiums  of  insurance] — A., 
the  owner  of  a  foreign  ship  then  in  England, 
owed  the  plaintiffs  3982.  on  a  balance  of  account, 
and,  requiring  a  further  advance,  offered  to  give 
them  a  lien  on  the  Bhip.  It  was  estimated  that 
the  necessary  disbursements  of  the  ship  would 
amount  to  8502.  The  plaintiffs  handed  in  a 
cheque  for  this  sum,  as  if  for  necessaries,  which 
he  immediately  returned  to  them,  the  ship  being 
actually  disbursed  by  certain  ship  brokers  out 
of  the  inward  freight.  The  plaintiffs  made  a 
further  advance  of  200Z.  to  A.,  and  an  agreement 
was  drawn  up,  in  which  it  was  stated  that  the 
plaintiffs  had  advanced  a  sum  of  about  600Z.  for 
44  necessaries  supplied."  The  plaintiffs  effected 
an  insurance  on  the  ship  to  cover  advances.  In 
an  action  for  necessaries, — Held,  first,  that  the 
premiums  of  insurance  could  not  be  recovered ; 
secondly,  that  the  plaintiffs  were  entitled  to  re- 
cover so  much  of  the  8502.  as  was,  in  fact,  ex- 
pended on  necessaries ;  thirdly,  that  the  advance 
of  200Z.  could  not  be  recovered.  The  Heinrich 
Bjorn,  52  Law  J.  Rep.  P.,  D.  <ft  A.  83 ;  Law  Rep. 
8  P.  D.  151. 

2.— Authority  of  part  owner  to  pledge  other 
owner's  credit :  managing  owner] — The  Act  89 
&  40  Vict.  c.  80,  s.  36  requires  the  name  and 
address  of  the  managing  owner  for  the  time 
being  of  every  British  ship  to  be  registered  at 
the  custom-house  of  the  ship's  port  of  registry. 
In  accordance  with  this  provision  W.,  in  1877, 
being  the  registered  owner  of  certain  shares  in  a 
ship,  caused  himself  to  be  entered  as  managing 
owner.  Subsequently,  in  1879,  the  defendant 
became  registered  owner  of  certain  other  shares 
in  the  same  ship,  and  agreed  to  sell  them  to  W. 
for  cash,  informing  W.  that  he  had  no  intention 
of  navigating  the  ship,  and  would  not  take  any 
part  in  her  management.  W.  thereupon  agreed 
that  the  vessel  should  not  leave  port  till  the  cash 
was  paid.  Shortly  after,  W.f  without  the  de- 
fendant's knowledge,  ordered  necessaries  for  the 
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ship  from  the  plaintiffs,  and  sent  the  ship  to 
tea.  The  defendant  had  no  interest  in  the  ad- 
venture, of  which  he  knew  nothing,  nor  was  he 
aware  of  the  entry  in  the  register  of  W.  as 
managing  owner,  which  still  remained  uncan- 
celled. The  plaintiffs  had  inspected  the  register 
before  supplying  the  necessaries,  and  found  the 
defendant's  name  as  part  owner.  W.  shortly 
after  went  into  liquidation.  On  action  brought 
to  recover  the  price  of  the  necessaries  from  the 
defendant,— Held,  that  W.  had  not  in  fact  au- 
thority to  bind  the  defendant,  and  that  the  fact 
of  the  entry  on  the  register  of  W.  as  managing 
owner  remaining  uncancelled,  was  not  a  holding 
out  by  the  defendant  of  W.  as  his  managing 
ownef,  or  as  clothed  with  authority  to  bind  any 
other  owners  than  those  who  had  in  fact  en- 
trusted to  him  the  management  of  the  ship. 
Frazer  &  Co.  v.  CuthberUon,  50  Law  J.  Rep.  Q.B. 
277 ;  Law  Rep.  6  Q.B.  D.  93. 

8. — Foreign  ship :  maritime  lien] —Section  6 
of  3  <&  4  Vict.  c.  65  does  not  create  a  maritime 
lien  for  necessaries  supplied  to  a  foreign  ship,  no 
suoh  lien  having  been  recognised  prior  to  the 
passing  of  the  Act ;  and  nnder  that  section  a 
material  man  has  no  right  to  seize  the  ship  till 
action  brought.  The  Heinrich  Bjorn  (App.),  54 
Law  J.  Rep.  P.,  D.  <*  A.  33 ;  Law  Rep.  10  P.  D.  44. 

The  Ella  A.  Clark  (Br.  &  L.  32)  overruled. 
Ibid. 

The  Two  Ellens  (41  Law  J.  Rep.  Adm.  33) 
commented  on.    Ibid. 

Action  for :  jurisdiction  of  County  Court.    See 
County  Court,  12. 

Lien  for.    See  supra,  Lien,  2 ;  Master,  4. 

Offences. 

1. — Master  withholding  seaman's  certificate  : 
compensation :  right  of  action  apart  from  statute] 
— The  Merchant  Shipping  Act,  1854,  ss.  172  and 
524,  imposes  a  penalty  not  exceeding  102.  upon 
any  master  of  a  ship  who  fails  to  sign  and  give 
a  certificate  of  discharge  to  a  seaman  specifying 
the  period  of  his  service  and  the  time  and  place 
of  his  discharge,  Buoh  penalty  to  be  applied,  if 
the  Justices  think  fit,  in  compensating   any 

Serson  for  any  wrong  or  damage  which  he  may 
ave  sustained  by  the  act  or  default  in  respect 
of  which  such  penalty  is  imposed.  The  plain- 
tiff, a  seaman,  brought  an  action  against  the 
defendant,  a  master  of  a  ship,  for  damages  sus- 
tained through  the  defendant's  withholding  a 
certificate  of  discharge : — Held,  that  the  action 
was  not  maintainable,  inasmuch  as  the  duty  was 
created  for  the  first  time  by  17  &  18  Vict.  c.  104, 
s.  172,  and  a  particular  remedy  was  conferred 
by  that  statute.  Vallance  v.  Falls,  53  Law  J. 
Bep.  Q.B.  459 ;  Law  Rep.  13  Q.B.  D.  109. 

2.— Neglect  of  seaman  to  join  ship] — The 
Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c. 
104),  s.  243,  which  enables  a  seaman  who  neglects 
without  reasonable  cause  to  join  his  ship  to  be 
punished  upon  proceedings  before  a  Court  of 
summary  jurisdiction  with  imprisonment  and 
forfeiture  of  part  of  his  wages— by  implication 


takes  away  any  other  remedy  against  the  seaman 
for  the  breach  of  contract,  and  the  shipowner 
cannot  where  the  amount  which  he  claims  does 
not  exceed  10J.  take  proceedings  for  the  recovery 
of  damages  under  the  Employers  and  Workmen 
Act,  1875  (38  A  89  Vict.  c.  90),  s.  4.  The  Great 
Northern  Steamship  Fishing  Company  v.  Edge- 
hill,  Law  Rep.  11  Q.B.  D.  225. 

Supply  of  apprentice  by  unlicensed  person.  See 
infra,  Owner,  2. 

Owner. 

1. — Co-ownership :  managing  owner :  com- 
mission]— A  vessel  was  chartered  for  twelve 
months,  and  during  the  currency  of  the  charter 
the  charterers  made  default  in  certain  payments, 
and  the  charter  lapsed.  The  vessel  was  re- 
chartered  by  a  voyage  charter  from  E.  to 
England.  During  the  performance  of  this  voy- 
age the  defendant  purchased  a  share  in  this 
vessel : — Held,  on  objection  to  the  registrar's 
report  in  a  co-ownership  action,  that  the  defen- 
dant was  not  liable  to  bear  any  of  the  losses 
occasioned  by  the  time  charter.  Held  also, 
that  a  part  owner,  being  the  manager  of  a  ship, 
is  entitled  to  remuneration  for  his  services,  but 
that  there  is  no  fixed  rate  applicable.  The 
Meredith,  Law  Rep.  10  P.  D.  69. 

2. — "Owner":  equitable  owner:  supply  oj 
apprentice  by  unlicensed  person :  "  crimping  "] — 
A.  made  a  bona  fide  contract  for  the  purchase  of 
one  sixty-fourth  share  in  a  British  ship  and 
paid  a  deposit  thereon.  Subsequently,  and  before 
any  transfer  of  the  share,  he  supplied  an  ap- 
prentice to  the  ship,  not  being  licensed  nnder 
section  146  of  the  Merchant  Shipping  Act,  1854. 
The  Board  of  Trade  summoned  him  for  a  penalty 
under  section  147  :—  Held,  that  he  was  not  liable, 
as  he  was  "  owner  "  within  the  exception  in  sub- 
section 1  of  section  147,  which  by  virtue  of  sec- 
tion 3  of  the  Merchant  Shipping  Amendment 
Act,  1862,  was  to  be  read  as  including  equitable 
owner.  Hughes  v.  Sutherland,  50  Law  J.  Rep. 
Q.B.  567  ;  Law  Rep.  7  Q.B.  D.  160. 

Managing  owner :  entry  on  registry :  authority 
of  part  owner  to  pledge  other  owner's  credit. 
See  supra,  Necessaries,  2. 

Pilot. 

Compulsory  pilotage. 

1.— Collision :  damage  caused  by  default 
of  pilot :  Hull  pilot  act]— A  foreign  schooner 
while  proceeding  to  her  berth  in  the  Humber 
Dock  to  unload  her  cargo  came  into  collision 
with  a  fly-boat  and  sank  her.  The  schooner 
was  bound  for  the  Prince's  Dock,  and  at  the 
time  of  the  collision  was  under  the  charge 
of  a  pilot  duly  licensed  under  the  Hull  Pilot  Act, 
who  had  taken  her  over  whilst  moored  off  the 
Island  Pier,  to  which  point  she  had  been  taken 
by  another  pilot  who  had  piloted  her  from  the 
sea ;  and  one  lump  sum  was  paid  for  the  services 
rendered  by  the  two  pilots: — Held,  that  the 
owners  of  the  schooner  were  exempted  from 
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liability  for  the  damage  done  to  the  fly-boat, 
because  the  schooner  was  in  charge  of  a  pilot 
whoBe  services  were  rendered  compulsory  by  the 
provisions  of  the  Hull  Pilot  Act.  Held  also. 
Upon  the  facts,  that  there  was  no  want  of 
reasonable  care  on  the  part  of  the  crew  of  the 
schooner  in  carrying  out  the  orders  of  the  pilot, 
the  damage  to  the  fly-boat  having  been  caused 
by  the  default  of  the  pilot  who  was  on  board 
the  schooner  by  compulsion  of  law.  The  Rig- 
borgs  Mmde  (App.),  52  Law  J.  Kep.  P.,  D.  <ft  A. 
74 ;  Law  Rep.  8  P.D.  132. 

2. — Collision  with  pier :  negligence  of  pilot} — 
The  74th  section  of  the  Harbours,  Docks,  and 
Piers  Glauses  Act,  1847,  which  Act  is  incorporated 
with  the  New  Brighton  Pier  Act,  1864,  save  and 
so  far  as  any  of  the  clauses  and  provisions  of 
the  two  Acts  are  inconsistent,  declares  that  the 
owner  of  every  vessel  shall  be  answerable  to  the 
undertakers  of  every  pier  to  which  the  Harbours, 
Bocks,  and  Piers  Clauses  Act,  1847,  is  applied, 
for  any  damage  done  to  such  pier,  but  provides 
that  nothing  therein  contained  shall  extend  to 
impose  any  liability  for  such  damage  upon  the 
owner  of  any  vessel  where  such  vessel  shall  at 
the  time  when  Buch  damage  is  caused  be  in 
oharge  of  a  duly  licensed  pilot  whom  such  owner 
or  master  is  bound  by  law  to  employ.  By  the 
89th  section  of  the  New  Brighton  Pier  Act,  1864, 
it  is  enacted  that  if  any  person  having  the  care 
of  any  ship  shall  wilfully  or  carelessly  cause, 
permit,  or  suffer  any  damage  or  injury  to  be  done 
to  the  New  Brighton  Pier,  then  and  in  every 
such  case  the  owners  of  every  such  ship  shall  be 
answerable  and  liable  to  make  satisfaction  to  the 
New  Brighton  Pier  Company  for  all  such  damage 
or  injury.  A  steamship  came  into  collision 
with  and  did  damage  to  the  New  Brighton  Pier, 
and  to  recover  for  the  damage  so  done  the  New 
Brighton  Pier  Company  brought  an  action 
against  the  steamship.  The  owners  of  the  steam- 
ship alleged  in  their  statement  of  defence  that  at 
the  time  the  damage  was  done  the  steamship  was 
in  oharge  of  a  pilot  employed  by  compulsion  of 
law ;  that  the  collision  was  not  caused  or  con- 
tributed to  by  the  negligence  of  the  defendants 
or  any  other  persons  than  the  pilot  of  the  steam- 
ship, and  that  the  damage  was  not  permitted  or 
suffered  by  any  persons  having  the  care  of  the 
steamship  within  the  meaning  of  the  New 
Brighton  Pier  Act,  1864.  The  plaintiffs  de- 
murred to  these  allegations  in  the  statement  of 
defence : — Held,  that  the  provisions  of  the  New 
Brighton  Pier  Act,  1864,  did  not  preclude  the 
defendants  from  setting  up  the  defence  of  com- 
pulsory pilotage,  and  that  the  demurrer  must  be 
overruled.  The  Clan  Gordon,  Law  Rep.  7  P.  D. 
190. 

8. — Duty  of  vessels  anchored  in  track  of 
launch :  the  Mersey  docks  consolidation  act,  1858  ; 
meaning  of  "proceed  to  sea  "] — A  barque  was  at 
anchor  in  the  Mersey  in  the  way  of  the  C,  a 
vessel  about  to  be  launched.  The  launch  was 
delayed  as  long  as  was  prudent,  but  the  barque 
not  having  been  got  out  of  the  way  in  time  was 
struck  by  the  C.  in  coming  off  the  ways  and  both 


vessels  were  damaged.  Reasonable  notice  had 
been  given  of  the  launch,  and  a  steam-tug  had 
been  sent  by  those  superintending  the  launch  to 
tow  the  barque  out  of  danger,  and  would  have 
done  bo  in  time  to  have  prevented  the  collision 
but  for  the  obstinacy  of  those  on  board  the 
barque: — Held,  that  the  barque  was  alone  to 
blame  for  the  collision.  The  barque  had  been 
towed  out  of  dock  into  the  river  the  previous  day 
in  order  that  she  might  proceed  to  sea  before 
daybreak  on  the  morning  on  which  the  collision 
happened.  But  an  accident  having  happened 
to  the  mainyard  of  the  barque  she  was  unable  to 
proceed  to  sea  as  intended,  and  at  the  time  of 
the  collision  was  waiting  in  the  river  to  have 
repairs  executed.  She  had  on  board  of  her  a 
duly  licensed  Mersey  pilot : — Held,  that  she  was 
not  at  the  time  of  the  collision  proceeding  to  sea 
within  the  meaning  of  the  Mersey  Docks  Con- 
solidation Act,  1858,  section  139,  and  that  the 
pilot  on  board  her  was  not  at  the  time  employed 
by  compulsion  of  law.      Rodrigues  v.  Melhuish 

ilO  Exch.  Rep.  110)  followed.  The  Cachapool, 
jaw  Rep.  7  P.  D.  217. 

4. — Foreign  vessel:  Thames]  —  Pilotage  is 
compulsory  in  the  Thames  on  foreign  vessels 
carrying  passengers  and  bound  for  a  port  between 
Boulogne  and  the  Baltic,  and  such  vessels  are 
not  exempt  from  compulsory  pilotage  by  virtue 
of  the  Order  in  Council  of  the  18th  of  May,  1854, 
which  order  enlarges  the  operation  of  6  Geo.  4, 
c.  125,  s.  59,  in  regard  only  to  British  vessels. 
A  pilotage  rate  is  not  a  due  within  the  meaning 
of  24  &  25  Vict,  c  47,  and  therefore  is  not 
abolished  by  that  Act.  The  Vesta,  51  Law  J. 
Rep.  P.,  D.  &  A.  25  ;  Law  Rep.  7  P.  D.  240. 

5. — Pilotage  district :  passing  through :  load- 
ing  or  discharging] — A  steamship,  while  on  a 
voyage  between  two  places  outside  a  pilotage 
district,  entered  a  port  within  such  a  district  in 
order  to  take  in  coal  for  the  voyage,  and  while 
there  was  in  charge  of  a  duly  licensed  pilot : — 
Held,  that  the  ship  was  bound  when  so  loading 
in  such  a  district  to  employ  a  pilot,  that  the 
words  "loading  or  discharging"  in  25  &  26 
Vict.  c.  63,  s.  41  are  not  confined  to  loading  or 
discharging  cargo,  and  that  the  owners  of  the 
ship  were  not  liable  for  a  collision  caused  by  the 
negligence  of  the  pilot.  The  Winston  (App.), 
53  Law  J.  Rep.  P.,  D.  &  A.  69 ;  Law  Rep.  9 
P.  D.  85. 

6. — Suez  Canal  regulations]  — By  article  4  of 
the  Regulations  for  the  Navigation  of  the  Suez 
Canal  every  ship  above  100  tons  is  bound  to 
take  on  board  one  of  the  company's  pilots ;  but 
by  the  same  article  the  responsibility  for  the 
management  of  the  ship  rests  solely  on  the 
captain.  A  collision  occurred  in  the  canal  between 
two  steamers,  the  W.  H.  and  G.  2kf.,  and  was 
caused  solely  by  the  negligence  of  the  pilot  on 
board  the  O.  M.  In  an  action  for  damages 
against  the  O.  M., — Held,  by  the  Court  of  Appeal 
(affirming  the  judgment  of  Sir  R.  Phillimore, 
61  Law  J.  Rep.  P.,  D.  &  A.  17 ;  Law  Rep.  7  P.  D. 
52),  that  the  owners  of  the  G,  M.  were  nbt 
exempt  from  liability  on  the  ground  of  compul- 
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sory  pilotage.  The  Guy  Mannering  (App.),  51 
Law  J.  Rep.  P.,  D.  «fc  A.  67 ;  Law  Rep.  7  P.  D. 
132. 

7. — Towage  :  responsibility  of  pilot  for  tug] — 
Where  a  s:eam-tug,  towing  a  vessel  on  board  of 
which  is  a  pilot  whose  employment  ia  compul- 
sory, without  orders  from  such  pilot  adopts  a 
wrong  manoeuvre,  the  owners  of  the  ship  are 
responsible  for  the  consequences,  as  the  pilot 
cannot  be  perpetually  giving  orders  as  to  the 
steering  of  the  tug.  The  Sinquasi,  50  Law  J. 
Hep.  P..  D.  &  A.  5. 

8. — Towage :  steam-tug  bound  to  obey  pilot] 
— Where  a  vessel  is  under  the  charge  of  a 
licensed  pilot,  the  employment  of  whom  is  com- 
pulsory, and  is,  at  the  same  time,  in  tow  of  a 
steam-tug,  the  latter  is  bound  to  obey  the  orders 
of  the  pilot.  In  case  of  a  mischief  occurring  to 
the  vessel,  occasioned  directly  by  the  conduct 
of  the  steam-tug,  the  tug  (which  had  not  noticed 
the  pilot's  signal)  cannot,  in  an  action  brought 
by  the  owners  of  the  vessel  for  damage,  set  up, 
as  a  legal  defence,  contributory  negligence,  upon 
the  ground  that  if  the  pilot,  when  the  mischief 
was  about  to  happen,  had  himself  done  a  certain 
thing,  the  mischief  might  possibly  have  been 
avoided.  Spaigkt  v.  Tedcastle  (H.L.),  Law  Rep. 
6  App.  Cas.  217. 

Bland  v.  Ross  {The  Julia)  (Lush.  231 ;  14  Moo. 
P.C.  210)  commented  on  and  approved.    Ibid. 

Breach  of  regulations  by  master:  liability  for. 
See  supra,  Collision,  34. 

Limitation  of   liability:    damage  by  fault  of 
pilot.    See  supra,  Collision,  13. 


Pilotage  or  salvage. 

0. — A  ship  bound  for  Barrow-in-Furness  was 
driven  by  a  violent  storm  to  leeward  of  her  port 
into  Morecambe  Bay.  She  could  not  beat  to 
windward,  but  was  being  driven  towards  dan- 
gerous sands.  Her  captain  and  crew  were 
ignorant  of  the  locality,  and  unless  guided  to 
some  part  of  the  bay  where  she  might  take  the 
ground  or  lie  in  safety  she  would  inevitably 
have  been  lost.  Some  pilots,  seeing  her  peril, 
put  to  sea,  at  considerable  danger  to  their  own 
lives,  and  being  unable,  through  the  height  of 
the  sea,  to  board  the  ship,  they  led  her,  by  pre- 
ceding her  and  signalling,  to  a  safe  anchorage 
in  the  bay.  The  ship  had  a  pilot  signal  flying 
when  the  pilots  put  off.  No  mention  was  made 
from  the  ship  of  any  port  to  which  she  should 
be  steered,  and  she  had  not  suffered  any  damage 
to  her  hull,  spars,  or  sails :  —Held,  that  the 
services  rendered  by  the  pilots  were  salvage,  and 
not  pilotage,  services.  Akerblom  v.  Price, 
Potter,  Walker  &  Co.  (App.),  60  Law  J.  Rep. 
Q.B.  629 ;  Law  Rep.  7  Q.B.  D.  129. 

Bale. 

Authority  of  master  to  sell  cargo.     See  supra, 
Master,  1. 


Salvage. 
Agreement. 
Authority  of  master.    See  supra,  Master,  2. 

Agreement  set  aside  where  sum  to  be  paid  ex- 
orbitant.   See  Admiralty — Costs,  7. 

Reward. 

1. — Apportionment]  — In  a  suit  for  salvage 
reward  in  respect  of  towing  a  disabled  vessel  into 
safety,  the  Court  awarded  4,000/.,  of  which 
3,000/.  was  apportioned  to  the  owners.  The 
Kenmure  Castle,  Law  Rep.  7  P.  D.  47. 

2. — Assessment :  evidence  :  loss  of  profits : 
damage  to  salvors]— Evidence  of  the  amount  of 
loss  of  profits  and  of  the  damage  sustained  by  a 
salving  vessel  in  consequence  of  the  performance 
of  salvage  services  is  admissible :  such  loss 
and  damage  being  ingredients  to  be  taken  into 
consideration  when  making  a  salvage  award. 
The  Sunniside,  52  Law  J.  Rep.  P.,  D.  <fe  A.  76; 
Law  Rep.  8  P.  D.  137. 

3. — Assessment :  rules  of  admiralty] — In  the 
assessment  of  salvage  regard  must  be  had  to 
the  value  of  the  property  saved.  If  the  value  is 
ample,  losses  voluntarily  incurred  by  the  salvor 
should  be  transferred  to  the  owner  of  the  property 
saved ;  and,  in  addition  to  this,  the  salvor  should 
receive  compensation  for  his  exertion  and  for  the 
risk  of  not  receiving  any  compensation  in  the  event 
of  the  service  proving  ineffectual.  Bird  v.  Gibb ; 
The  De  Bay,  52  Law  J.  Rep.  P.C.  57 ;  Law  Rep. 
8  App.  Cas.  559. 

4. — Cargo :  shipowner] — The  R.,  with  cargo 
on  board,  being  in  distress,  was  towed  into  port 
by  the  steamship  G.  The  following  document 
was  signed  by  the  respective  masters : — "  At  my 
request  the  captain  of  the  steamship  G.  of 
Cardiff  will  tow  my  ship  the  steamship  R.  of 
London  to  St.  Nazaire,  that  being  the  nearest 
port  for  repairs.  The  matter  of  compensation 
to  be  left  for  arbitrators  at  home  to  be  appointed 
by  the  respective  owners."  In  an  action  by  the 
salvors  against  the  owners  of  the  R.  in  respect 
of  salvage  services  to  the  cargo  on  board  the  R., 
— Held,  that  there  was  no  primary  liability  on 
the  shipowner  to  pay  for  salvage  of  cargo,  and 
that  the  document  signed  by  the  captains  in  no 
way  altered  the  position  of  the  parties.  Held 
further,  that  there  was  no  duty  to  the  salvors 
imposed  upon  the  shipowner  to  take  a  bond 
from  the  consignees  of  cargo  to  secure  the  pay- 
ment of  any  sum  due  for  such  salvage  services. 
The  Raisby,  54  Law  J.  Rep.  P.,  D.  &  A.  65; 
Law  Rep.  10  P.  D.  114. 

6.— Contribution:  bullion] — Each  part  ot 
salved  property  must  contribute  towards  the 
salvage  awarded  according  to  its  value,  and 
there  is  no  difference  in  this  respect  between 
bullion  and  any  other  kind  of  property.  The 
Emma  (2  W.  Rob.  315 ;  3  Notes  of  Cas.  172) 
overruled.  The  Longford,  50  Law  J.  Rep.  P«t 
D.  &  A.  28 ;  Law  Rep.  6  P.  D.  60. 

6.— Jurisdiction  of  justices  :  "  ship  "  :  "  ship 
or  boat  stranded  or  otherwise  in  distress  on  the 
shore  of  any  sea  or  tidal  water"] — A  hopper 
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used  for  dredging  purposes,  not  fitted  with  oars 
or  other  means  of  propulsion,  and  generally 
moved  by  towing,  is  a  "  ship  "  within  the  mean- 
ing of  the  Merchant  Shipping  Act.  Such  a 
vessel,  adrift  about  three  miles  from  the  Boston 
shore,  with  no  one  on  board,  is  a  "  ship  in  dis- 
tress on  the  shore  of  a  sea  or  tidal  water/'  and 
the  Justices  have  jurisdiction  to  award  salvage 
to  those  who  rescue  her.  Judgment  of  Sir  R. 
Phillimore  (51  Law  J.  Rep.  P.,  D.  A  A.  20) 
reversed.  The  Mac  (App.),  51  Law  J.  Rep.  P., 
D.  A  A.  81 ;  Law  Rep.  7  P.  D.  126. 

7.— Bight  to:  derelict]— A.  derelict  ship  was 
boarded  by  a  party  of  five  men,  who  navigated 
her  for  four  days  and  then  signalled  a-  passing 
ship  for  help.  On  their  signal  being  answered 
they  abandoned  the  derelict  ship  and  took 
refuge  on  board  the  other  ship.  The  latter  ship 
put  some  hands  on  board  the  derelict  and 
towed  and  stood  by  her  until  further  help  was 
obtained  and  she  was  got  into  harbour:— Held, 
that  no  salvage  was  earned  by  the  party  who 
first  boarded  the  derelict.  The  Killeena,  51 
Law  J.  Rep.  P.,  D.  A  A.  11 ;  Law  Rep.  6  P.  D. 
193. 

8. — Right  to :  life  salvage  :  ship  lost :  special 
contract:  non-performance  of  condition]— The 
R.  having  been  damaged  in  a  collision  with  ice, 
and  being  in  distress,  signalled  to  the  M.  L. 
for  assistance.  The  master  of  the  M.  L.,  at 
the  request  of  the  master  of  the  i?.,  signed  the 
following  agreement :  —  "It  is  hereby  agreed 
between  the  master  of  the  M.  L.  and  the  master 
of  the  R.y  that  the  above-mentioned  steamer 
M.  L.  agrees  to  stay  by  me  until  I  am  in  a  safe 
position  to  get  to  port,  for  the  sum  of  1,2002." 
The  master  of  the  R,  signed  the  agreement  on 
behalf  of  himself  and  the  owners  of  the  R. 
The  M.  L.  remained  by  the  R.  for  some  hours, 
and  ultimately  took  her  master  and  crew  on 
board.  Shortly  afterwards  the  R.  sank  .-—Held, 
that  as  the  R.  was  lost,  and  there  was  no  fund 
out  of  which  salvage  could  be  paid,  the  owners 
of  the  M.  L.  were  not  entitled,  according  to  the 
law  of  the  Admiralty  Division,  to  recover  salvage 
for  saving  the  lives  of  the  master  and  crew  of 
the  R.  Held  also,  that  neither  the  owners  nor 
the  master  of  the  R.  were  liable  under  the 
agreement,  as  the  condition  to  stay  by  the  R. 
until  she  was  in  a  safe  position  to  get  to  port  had 
not  been  performed.  Held  also,  that  the  meaning 
of  the  words  "  until  I  am  in  a  safe  position  "  was 
that  the  M.  L.  should  stay  by  the  R.  until  she 
was  in  a  safe  position  to  get  to  port.  The  Renpor 
(App.),  62  Law  J.  Rep.  P.,  D.  A  A.  49 ;  Law  Rep. 
8  P.  D.  115. 

The  E.  U.  (1  Spink.  63)  and  The  Undaunted 
(Lush.  90)  considered.    Ibid. 

9. — Right  to :  misconduct  of  salvors :  for- 
feiture of  right] — A  vessel  with  her  cargo  was 
saved  from  a  position  of  danger  by  salvors,  but, 
instead  of  being  taken  into  a  secure  berth,  was 
anchored  where  it  was,  in  the  opinion  of  the 
Court,  negligent  and  unskilful  to  place  her. 
The  vessel  afterwards,  from  the  force  of  a  gale 
which  came  on,  dragged  her  anchor  and  sank. 


Considerable  expense  was  incurred  in  raising 
her,  and  the  cargo  was  seriously  damaged: — 
Held,  that  as  the  misconduct  of  the  salvors  re- 
sulted in  a  loss  which  was  not  clearly  less  than 
that  from  which  the  vessel  had  been  saved,  the 
salvors  were  not  entitled  to  salvage  reward. 
Tlie  Yan  Yean,  62  Law  J.  Rep.  P.,  D.  A  A.  67  ; 
Law  Rep.  8  P.  D.  147. 

10.— Right  to :  service  rendered  to  two  vessels 
in  collision  with  each  other] — A  screw  steamship 
drifted,  during  a  gale  of  wind,  across  the  bows 
of  a  ship  at  anchor  in  the  Mersey,  and  with  her 
propeller  caught  the  anchor  chains  of  the  ship, 
and  the  two  vessels  were  held  together  in  a  po- 
sition dangerous  to  both.  A  steam -tug  went  to 
the  assistance  of  the  ship,  and  held  her  whilst 
her  chains  were  slipped,  and  towed  her  clear  of 
the  steamship  :— Held,  that  the  owners,  master, 
and  crew  of  the  tug  were  entitled  to  recover 
salvage  reward  from  the  owners  of  the  steam- 
ship.    The  Vandyck,  Law  Rep.  7  P.  D.  42. 

U..— Right  to :  services  interrupted]—  Services 
which  contribute  to  the  ultimate  safety  of  a 
vessel  in  distress,  if  interrupted  before  comple- 
tion without  default  of  the  salvors,  are  entitled 
to  some  remuneration,  not  only  where  a  vessel 
has  been  saved  from  a  position  of  imminent 
peril,  but  also  in  a  case  where  the  vessel  is 
brought  into  a  position  of  greater  comparative 
safety  than  that  in  which  she  was  when  she 
asked  for  assistance.  The  Camellia,  53  Law  J. 
Rep.  P.,  D.  A  A.  12 ;  Law  Rep.  9  P.  D.  27. 
Award :   amount :  appeal.     See    Admiralty — 

Appeal,  3. 
Costs  of  action.    Sea  Admiralty— Costs,  6-10. 

General  average  contribution  by  cargo-owner  in 
respect  of  salvage  paid  by  ship-owner.  See 
supra,  General  Average,  5. 

Lien :  Italian  law :  expenses  of  sending  crew 
home.    See  supra,  Lien,  4. 

Misconduct  of  salvors.  See  Admiralty— Sal- 
vage,  1. 

Owner  of  cargo  or  owner  of  ship  whether  liable. 
See  supra,  Bill  of  Lading,  4. 

Pilot :  extraordinary  services  rendered  by.  See 
supra,  Pilot,  9. 

Pleading  in  action  for.  See  Admiralty — Plead- 
ing, 1,  3. 

Repairs  to  salving  ship :  costs  of :  evidence  of, 
when  receivable.    See  Admiralty— Salvage,  2. 

Seamen. 

Certificate :  withholding :  right  of  action.     See 

supra,  Offences,  1. 
Neglect  to  join  ship.    See  supra,  Offences,  2. 
Wages,  right  to.    See  infra,  Wages. 

Seaworthiness. 
Warranty  of.    See  supra,  Bill  of  Lading,  4. 

Towage. 

Negligence :  contract  exempting  owners  of  tug 
from  liability]  —Where  the  owners  of  a  tug  gave 
notice  that  they  would  not  be  answerable  for 
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any  loss  or  damage  occasioned  to  any  vessel, 
boat,  or  craft,  while  in  tow  of  the  tug,  by  any 
negligence  or  default  of  them  or  their  servants, 
and  such  notice  formed  part  of  the  contract  be- 
tween the  plaintiff  and  the  defendants, — Held, 
affirming  the  decision  of  the  Judge  of  the  Admi- 
ralty (52  Law  J.  Rep.  P.,  D.  A  A.  18 ;  Law  Rep.  8 
P.  D.  56),  that  the  owners  of  the  tug  were  not 
liable  for  the  loss  of  the  plaintiff's  vessel  while 
being  towed  by  the  defendant's  tug,  although 
the  tug  took  in  tow  more  vessels  than  she  could 
manage,  and  more  than  were  allowed  by  the 
regulations  made  under  the  Piers  and  Harbours 
Act,  1847  (10  &  11  Vict.  c.  27),  and  the  Yar- 
mouth Port  Act,  1866.  Cole  v.  The  Great  Yar- 
mouth Steam-Tug  Company;  TJie  United  Service 
(App.),  53  Law  J.  Rep.  P.,  D.  &  A.  1 ;  Law  Rep. 
9  P.  D.  3. 

Pilot :  responsibility  for  tug.  See  supra,  Pilot,  7. 

Steam-tug    bound  to  obey  pilot.      See  supra, 
Pilot,  8. 

Towage    contract,    whether    binding  on    ship- 
owners.   See  supra,  General  Average,  5. 

Transfer, 

1. — Registration :  toritten  agreement  to  trans- 
fer]— An  agreement  in  writing  to  transfer  a  ship 
does  not  require  to  be  registered  under  the  Mer- 
chant Shipping  Act,  1854  (17  <fe  18  Vict.  c.  104), 
s.  55,  nor  need  the  special  description  of  the 
ship  sold  required  by  that  section  to  be  inserted 
in  a  bill  of  sale  transferring  the  ship  be  con- 
tained in  such  agreement.  The  plaintiff  agreed 
in  writing  with  the  defendant  to  sell,  and  the 
defendant  agreed  to  purchase,  a  yacht  belonging 
to  the  plaintiff  for  the  sum  of  2,600Z.,  whereof 
the  plaintiff  was  the  registered  owner,  on  con- 
dition that  the  defendant  should  be  at  liberty 
to  rescind  the  said  agreement  should  the  yacht 
prove  unsound.  The  defendant  refused  to  carry 
out  his  part  of  the  agreement,  and  the  plaintiff 
brought  an  action  against  the  defendant  for 
specific  performance,  or,  in  the  alternative, 
2,6002.,  and  for  damages  for  breach  of  oontract. 
The  defendant  pleaded  that  the  agreement,  if 
any  was  made,  was  not  a  bill  of  sale,  nor  was 
it  registered,  nor  did  it  contain  a  sufficient  de- 
scription of  the  yacht,  as  required  by  the  Mer- 
chant Shipping  Act,  1854.  The  plaintiff  de- 
murred :  —Held,  that  section  55  of  the  Merchant 
Shipping  Act,  1854,  applies  to  the  actual  instru- 
ment by  which  the  ship  is  to  be  transferred  and 
not  to  an  agreement  to  transfer.  Batthyany  v. 
BoucJiy  50  Law  J.  Rep.  Q.B.  421. 

2. — Sale  by  licitation]—  The  sale  of  a  British 
ship  by  licitation  is  not  a  transmission  of  a  ship 
"  by  any  lawful  means  other  than  by  a  transfer, 
according  to  the  provisions  of  this  Act,"  within 
the  meaning  of  section  58  of  the  Merchant 
Shipping  Act,  1854,  and  a  registrar  of  British 
ships  is  not  bound  to  register  as  owners  the 
purchasers  of  a  ship  upon  such  a  Bale.  Chas- 
teauneuf  v.  Capeyron,  61  Law  J.  Rep.  P.O.  37  ; 
Law  Rep.  7  App.  Cas.  127. 


Wages. 


X.— Forfeiture  of  wages :  habitual  drunken- 
ness)—k  master  who  is  proved  to  have  been 
habitually  and  grossly  drunk  on  a  voyage  may 
thereby  forfeit  the  whole  of  his  wages.  The 
Macleod,  50  Law  J.  Rep.  P.,  D.  &  A.  6. 

2.— Insubordination :  power  of  owners  to  dis- 
miss officers]— The  owners  of  a  vessel  have  a 
right  to  dismiss  an  officer  who  directly  or  in- 
directly promotes  insubordination,  and  such 
officer  has  no  right  to  wages  otherwise  due  to 
him  by  agreement  after  such  dismissal.  The 
Marina,  50  Law  J.  Rep.  P.,  D.  &  A.  33. 

Lien  for  damage    by  collision:    priority   over 
wages  of  seamen.    See  supra,  Lien,  5. 

Master :  misconduct.    See  supra,  Master,  6. 

Practice  in  action  for.    See  Admiralty — Juris- 
diction, 5,  6. 

Suit  for,  by  several  seamen,  when  maintainable. 
See  Admiralty— Jurisdiction,  5. 

Wreck. 

Board  of  trade  enquiry :  right  of  appeal  by 
owner]— No  right  of  appeal  is  given  by  42  &  43 
Vict.  c.  72,  s.  2,  to  the  owner  of  a  ship  from  the 
decision  of  the  Wreck  Commissioner  upon  an 
investigation  into  a  shipping  casualty.  The 
Golden  Sea,  61  Law  J.  Rep.  P.,  D.  &  A.  64 ;  Law 
Rep.  7  P.  D.  194. 
Liability  of   wrongdoing  ship    for  charges  ot 

raising  sunken  wreck.   See  supra,  Collision,  17. 

SHOOTING,  RIGHT  OF. 
Interest  in  land.    See  Frauds,  Statute  of,  2. 
Rateable  value  of  land.    See  Poor  Rates,  17. 

SHORTHAND  NOTES. 
Costs  of  taking.    See  Costs— Shorthand  Notes. 
Creditors'  meeting :  presence  of  shorthand-writer. 
See  Bankruptcy — Examination,  1. 

Production:  right  of  opposite  party  to.  See 
Practice — Production  of  Documents,  17. 

Publication  of  lecture  in  shorthand  he1*  an 
infringement  of  copyright  of  lecturer.  See 
Copyright,  15. 

SIGNATURE. 
Acknowledgment  of :  will.    See  Probate,  1. 
Forged  bill  of  exchange :  estoppel.    See  Scotch 
Law— Bill  of  Exchange,  3. 

SIGNIFICAVIT. 
Writ  of.    See  Church  asd  Clergy,  9. 

SILO. 
Expenditure  by  tenant  for  life :  improvement 
See  Settled  Lakd  Act,  6. 


SITE-SLANDER. 
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SITE. 

[Places  of  Worship  Sites  Amendment  Act,  1882. 
Amendment  of  the  Places  of  Worship  Sites 
Act,  1873  (45  &  46  Vict.  c.  21).J 


SLANDER. 

1. — Injunction :  jurisdiction :  discretion] — 
The  Court  has  jurisdiction  to  restrain  by  injunc- 
tion a  person  from  making  oral  statements  as 
well  as  written  statements  calculated  to  injure 
another  person  in  his  business ;  but  with  regard 
to  oral  statements  such  jurisdiction  will  be 
exercised  with  great  caution.  Hermann  Loog  v. 
Bean  (App.),  53  Law  J.  Rep.  Chanc.  1128. 

2. — Innuendo:  doubtful  meaning:  witness: 
jury]— In  an  action  of  slander,  if  the  declara- 
tion contain  innuendoes,  a  plaintiff  cannot  sub- 
stitute for  them  a  prefatory  averment  in  the 
same  declaration  imputing  motives  to  the  de- 
fendant. If  words  complained  of  have  two 
meanings,  one  imputing  suspicion,  and  the 
other  guilt,  the  question  in  which  sense  the 
words  were  used  is  for  the  jury,  and  a  witness 
to  whom  the  words  were  addressed  cannot  be 
asked  in  what  sense  he  understood  them.  Sim- 
mons v.  Mitchell,  50  Law  J.  Rep.  P.O.  11 ;  Law 
Rep.  6  App.  Cas.  156. 

8.— Particulars:  names  of publishers :  slander 
by  aqent] — In  an  action  of  slander  in  which  pub- 
lication by  a  third  person,  at  the  request  and  by 
the  direction  of  the  defendant,  is  alleged,  par- 
ticulars of  the  names  of  the  alleged  publishers 
may  be  ordered.  Bradbury  v.  Cooper,  63  Law 
J.  Rep.  Q3.  558 ;  Law  Rep.  12  Q3.  D.  94. 

4.— Privilege :  counsel :  advocate]— The  pro- 
tection given  by  the  law  to  an  advocate  with  re- 
spect to  defamatory  words  uttered  by  him  as  an 
advocate  in  the  course  of  a  judicial  enquiry  with 
reference  to  the  subject-matter  of  that  enquiry 
is  absolute  and  unqualified.  No  action,  there- 
fore, can  be  maintained  against  him  for  such 
words,  even  though  they  are  irrelevant  and  are 
spoken  maliciously  and  without  reasonable  cause. 
Munster  v.  Lamb  (App.),  52  Law  J.  Rep.  Q.B. 
726;  Law  Rep.  11  Q.B.  D.  588. 

5. — Privilege :  parliamentary  committee :  pro- 
tection of  witness] — A  witness  summoned  to  give 
evidence  before  a  select  committee  of  the  House 
of  Commons  is  privileged  as  to  anything  he  may 
say  while  under  examination  by  the  committee, 
and  no  action  will  lie  for  any  slander  uttered 
by  him  under  such  circumstances.  Ooffin  v. 
Donelly,  50  Law  J.  Rep.  Q.B.  308;  Law  Rep. 
6  QJ3.  D.  307. 

0.— Title,  slander  of:  rival  patentees:  ab- 
sence of  mala  fides :  damages :  injunction] — 
To  support  an  action  for  damages  in  the  nature 
of  an  action  for  slander  of  title,  it  is  not  enough, 
when  the  defendant  has  property  of  his  own  in 
defence  of  which  the  alleged  slander  is  uttered, 
that  the  statements  should  be  injurious  and 
untrue,  but  there  must  be  something  from  which 
the  Court  can  infer  an  intention  on  the  part  of 
the  defendant  mala  fide  to  injure  the  plaintiff. 


Halsey  v.  Brotherhood  (App.),  51  Law  J.  Rep. 
Chanc.  283 ;  Law  Rep.  19  Ch.  D.  386. 

The  plaintiff,  who  was  a  manufacturer  of 
steam  engines  and  a  patentee,  by  his  statement 
of  claim  alleged  that  the  defendant,  who  was 
a  rival  manufacturer,  and  also  a  patentee,  had 
during  a  course  of  years  injured  the  plaintiff's 
trade  by  systematically  threatening  with  legal 
proceedings  persons  proposing  to  deal  with  the 
plaintiff.  The  defendant  had  not  followed  up 
his  threats  by  actually  taking  any  legal  proceed- 
ings, but  the  plaintiff  did  not  allege  that  the 
threats  were  made  otherwise  than  bona  fide  in 
defence  of  the  defendant's  supposed  rights  as  a 
patentee.  The  action  was  framed  as  an  action 
for  damages,  but  the  plaintiff  amongst  other 
relief  asked  for  an  injunction.  At  the  trial  of 
the  action,  Jessel,  M.R.,  without  going  into  evi- 
dence, gave  judgment  for  the  defendant  in  the 
nature  of  a  nonsuit.  On  appeal, — Held  (affirm- 
ing the  decision  of  Jessel,  M.R.),  that  as  the 
allegations  in  the  statement  of  claim  contained 
no  charge  of  mala  fides  they  were  not  sufficient 
to  support  an  action  for  damages ;  and  that,  as 
they  contained  no  charge  that  the  defendant 
threatened  and  intended  to  continue  the  course 
of  conduct  complained  of,  they  were  not  suffi- 
cient to  support  an  action  for  an  injunction. 
Held  also  (affirming  the  decision  of  Jessel,  M.R.), 
that  as  the  action  was  framed  as  an  action  for 
damages  it  was  not  convenient  to  have  it  turned 
into  an  action  for  an  injunction  by  giving  leave 
to  amend.    Ibid. 

Wren  v.  Weild  (38  Law  J.  Rep.  Q.B.  327; 
Law  Rep.  4  Q.B.  730)  approved.    Ibid. 

7. — Words  imputing  criminal  act] — An  action 
for  slander  will  lie  for  imputing  to  the  plaintiff 
a  criminal  offence,  although  the  offence  be  not 
the  subject  of  an  indictment.  Webb  v.  Bevan, 
52  Law  J.  Rep.  Q.B.  544 ;  Law  Rep.  11  Q.B.  D. 
609. 

8. — Words  not  actionable  without  special 
damage] — The  plaintiff,  in  a  statement  of  claim 
in  an  action  for  damages  for  slander  for  de- 
famatory words,  not  in  themselves  actionable, 
spoken  of  him  by  the  defendant,  alleged  that  the 
defendant  was  a  member  of  a  club  for  which  the 
plaintiff  had  been  rejected,  that  there  had  been 
a  proposal  to  alter  the  rules  as  to  the  election  of 
members  to  the  club,  that  after  this  proposal 
had  been  made  the  defendant  had  falsely  and 
maliciously  spoken  the  words  complained  of,  by 
which  he  "induced  or  contributed  to  induce  a 
majority  of  the  members  of  the  club  to  retain  " 
certain  regulations  under  which  the  plaintiff 
had  been  rejected  when  a  candidate  for  member- 
ship of  the  club,  "and  thereby  prevented  the 
plaintiff  from  again  seeking  to  be  elected  to  the 
said  club,"  whereby  he  "  lost  the  advantage 
which  he  would  have  derived  from  again  be- 
coming a  candidate  with  a  chance  of  being 
elected,"  and  suffered  in  his  reputation  and 
credit.  On  demurrer  to  this  statement  of  claim, — 
Held,  that  the  words  not  being  in  themselves 
actionable,  the  statement  of  claim  did  not  dis- 
close any  cause  of  action,  for  that  there  was  no 
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allegation  of  any  sufficient  legal  special  damage ; 
nor  was  the  alleged  damage  the  natural,  direct, 
and  reasonable  consequence  of  the  words  spoken. 
Chamberlain  v.  Boyd  (App.),  52  Law  J.  Rep. 
Q.B.  277 ;  Law  Bep.  11  Q.B.  D.  407. 

Publication  abroad  with  damage  in  England: 
service  of  writ  out  of  jurisdiction.  See  Prac- 
tice— Service,  15. 

SLATE   MINES   (GUNPOWDER)  ACT. 

[Power  to  Secretary  of  State  to  exempt  slate 
mines  from  section  2,  sub-Bection  2,  of  the 
Metalliferous  Mines  Regulation  Act,  1872,  35 
&  36  Vict.  o.  77.    See  45  A  46  Viot.  o.  3.] 

SMALL  BANKRUPTCIES. 
See  Bankruptcy. 

SOLICITING  CUSTOMERS. 
See  Goodwill,  2-15 ;  Pabtnebshtp,  12. 

SOLICITOR. 
Articled  Clerk. 

Authority. 

Bill  of  Costa. 

Certificate. 

Duty. 

Liability. 

Company,  officer  of. 
Fiduciary  relation. 
London  agent. 
Misrepresentation. 
Notice. 
Partners. 
Third  party,  to. 

Lien. 

Documents. 

Property  recovered  or  preserved. 
Privilege. 
Retainer. 
Striking  off  Roll. 
Unqualified  Person. 


[Solicitors'  Remuneration  Act,  1881.  Provision 
for  the  making  of  General  Orders  to  prescribe 
and  regulate  the  remuneration  of  solicitors  in 
conveyancing  and  other  non-contentious  busi- 
ness, s.  2.  Any  General  Order  under  the  Act 
may  authorise  and  regulate  the  taking  by  a 
solicitor  from  his  client  of  security  for  future 
remuneration,  to  be  ascertained  by  taxation  or 
otherwise,  and  the  allowance  of  interest,  s.  5. 
General  Orders  to  be  laid  before  Parliament, 
and  to  be  subject  to  disallowance  on  address, 
s.  6.  As  long  as  any  General  Order  under  the 
Act  is  in  operation,  the  taxation  of  bills  of 


costs  to  be  regulated  thereby,  s.  7.  Power  for 
solicitor  and  client  to  agree  on  form  and 
amount  of  remuneration,  such  agreements  to 
be  in  writing  signed  by  the  person  to  be 
bound  thereby,  or  by  his  agent  in  that  behalf, 
s.  8.  Attorneys  and  Solicitors  Act,  1870,  not 
to  apply  to  any  business  to  which  this  Act 
relates,  s.  9.    44  A  45  Vict.  c.  44.] 

[General  Order  in  pursuance  of  the  Act,  52  Lav 
J.  Rep.  Chanc.  ad  init.] 

[Colonial  Attorneys'  Relief  Act  Amendment  Act, 
47  &  48  Viot.  e.  24.] 


Appeal. 

Right  of  solicitor  to  appeal  from  order  directing 
him  to  pay  costs  personally.  See  Practice — 
Appeal,  15. 

Right  of  solicitor  to  appeal  from  order  striking 
him  off  rolls.    See  Pbactxck — Appeal,  31. 

Articled  Clerk. 

1. — Return  of  premium] — A  solicitor,  on  taking 
an  articled  clerk  for  a  term  of  five  years,  on 
which  occasion  a  premium  of  150Z.  was  paid  by 
the  clerk's  father,  covenanted  for  himself,  his 
heirs,  executors,  and  administrators,,  to  teach 
and  instruct  the  clerk,  or  cause  him  to  be  taught 
and  instructed,  in  the  profession  of  a  solicitor. 
Three  years  after  the  clerk  entered  into  the 
solicitor's  employment  the  solicitor  died,  and 
the  clerk's  father  sued  his  executors  for  the 
return  of  some  part  of  the  premium -.—Held, 
that  no  part  of  the  premium  could  be  ordered  to 
be  returned,  the  contract  being  only  for  the 
solicitor's  life.  Ferns  v.  Carr,  54  Law  J.  Rep. 
Chanc.  478 ;  Law  Rep.  28  Ch.  D.  409. 

Whincup  v.  Hughes  (40  Law  J.  Rep.  C.P. 
104 ;  Law  Rep.  6  C.P.  78)  followed.  Hirst  v. 
Tolson  (2  Mac.  &.  G.  134 ;  19  Law  J.  Rep.  Chanc. 
441)  not  followed.    Ibid. 

Authority. 

2. — Execution:  direction  to  sheriff] — The 
defendant  having  recovered  judgment  against 
one  Law,  issued  by  his  solicitors  a  writ  of  fL  fa. 
to  the  sheriff  to  levy  execution.  The  sheriff 
being  in  doubt  as  to  whether  Law  was  partner 
in  a  certain  brewery  business,  asked  for  infor- 
mation of  the  defendant's  solicitors.  In  an- 
swer to  the  sheriff's  enquiry  the  solicitors'  clerk 
answered  that  Law  had  a  share  in  the  brewery, 
and  that  the  sheriff  had  better  seize  there. 
Afterwards  the  sheriff  seized  some  goods  at  the 
brewery,  which  turned  out  to  be  the  property  of 
the  plaintiff,  who  thereupon  brought  an  action 
of  trespass  against  the  defendant : — Held,  that 
there  was  no  evidence  to  go  to  the  jury  that  the 
solicitors'  clerk  had  directed  the  sheriff  to  seize 
the  goods.  Real  v.  Smith,  51  Law  J.  Rep.  Q3. 
487 ;  Law  Rep.  9  Q.B.  D.  340  (nom.  Smith  V. 
Real). 


■ 


SOLICITOB. 


561 


Held,  further,  by  Pollock,  B.,  and  Manisty,  J. 
(Stephen,  J.,  dissenting),  that  a  solicitor,  acting 
for  an  execution  creditor,  has  no  implied  au- 
thority to  direct  the  sheriff  to  seize  particular 
goods  in  pursuance  of  a  writ  of  execution.    Ibid. 

&.— Sale:  authority  to  receive  deposit  from 
auctioneer] — In  an  administration  action  real 
estate  was  sold  under  an  order  of  the  Court,  and 
the  purchaser's  deposit  was  paid  by  cheque 
drawn  payable  to  the  auctioneer  or  his  order. 
Before  the  result  of  the  sale  had  been  certified, 
B.,  a  member  of  the  firm  of  solicitors  who  had 
the  conduct  of  the  sale,  wrote  in  the  name  of 
his  firm,  and  obtained  from  the  auctioneer  the 
cheque  with  an  indorsement  over  to  the  firm  in 
order  that  the  money  might  be  paid  into  Court. 
B.,  unknown  to  his  partners,  cashed  the  cheque 
and  absconded:— Held  (affirming  the  decision 
of  Baoon,  V.C.,  61  Law  J.  Bep.  Chanc.  64),  that 
it  was  fairly  within  the  scope  of  a  solicitor's  au- 
thority to  apply  to  the  auctioneer  for  the  amount 
of  the  deposit  for  the  purpose  of  paying  it  into 
Court,  even  before  the  result  of  the  sale  had 
been  certified ;  and,  therefore,  that  B.'s  co- 
partners were  liable  to  make  good  the  defalca- 
tion. Biggs  v.  Bree  (App.),  51  Law  J.  Bep. 
Chanc  263. 

4. — Solicitor  on  record :  duration  of  au- 
thority: service] — So  long  as  a  judgment  re- 
mains unworked  out  there  remains  a  duty  on 
the  solicitor  on  the  record  of  the  plaintiff  to  pro- 
secute the  judgment,  and  on  the  solicitor  on  the 
record  of  the  defendant  to  resist  any  improper 
attempts  to  enforce  the  judgment  as  against  his 
client,  and  consequently  so  long  must  service  on 
the  solicitor  on  the  record  be  treated  as  good 
service.  De  la  Pole  v.  Dick  (App.),  54  Law  J. 
Bep.  Chanc.  940 ;  Law  Bep.  29  Ch.  D.  851. 

Nor  can  anything  done  as  between  the  soli- 
citor and  his  client  affect  the  right  of  the  opposite 
party  of  serving  the  solicitor  on  the  record,  if 
there  is  a  continuing  duty  and  obligation  on 
such  solicitor.    Ibid. 

Whether  the  authority  of  the  solicitor  on  the 
record  as  between  himself  and  the  opposite 
party  to  the  action  subsists  so  long  as  the  right 
of  appeal  in  such  opposite  party  exists — qusre. 
Ibid. 

Constructive  notioe.  See  Mortgage — Priority, 
12,  IS. 

Contributory :  solicitor  of,  not  authorised  to  sue 
in  name  of  company  to  recover  assets  for  pay- 
ment of  costs.    See  Company — Winding-up,  5. 

Defence  put  in  by  fraud  of  solicitor :  withdrawal 
of,  allowed.    See  Practice — Pleading,  3. 

Duty  of  solicitor  representing  creditor  at  ex- 
amination of  debtor  to  produce  written  autho- 
rity.   See  Bankruptcy — Examination,  2. 

Payment  of  interest  on  mortgage  by  client.  See 
Limitations,  Statute  of,  20. 

Payment  of  purchase-money  to  solicitor  of  trus- 
tees.   See  Vendor  and  Purchaser,  27. 

Digest,  1881-1885. 


Railway  company :  authority  of  solicitor  to  bind 
company  by  acceptance  of  notice.  See  Lands 
Clauses  Act,  14. 

Bill  of  Costs. 

See  Costs— Bill  of  Costs. 

Bankrupt  client:  right  of  solicitor  to  expenses 
of  opposing  bankruptcy  proceedings.  See 
Bankruptcy — Assets,  4. 

Highway :  diversion  of :  costs  of  independent  so- 
licitor retained  by  highway  board  not  recover- 
able by  board  as  "  expenses."  See  Highway,  3. 

Profit  costs :  right  of  solicitor  to,  acting  for  him- 
self as  mortgagee.    See  Costs— Taxation,  30. 

Recovery  of :  costs  of  third  counsel.  See  Costs 
—  Taxation,  14. 

Shorthand  notes  :  duty  of  solicitor  to  point  out 
unusual  expenses  to  client.  See  Costs — Short- 
hand Notes,  3. 

Solicitor  trustee  of  will,  authorised  by  testator 
to  charge  for  non-professional  business :  extra 
charge  allowed.    See  Costs — Taxation,  32. 

Taxation  of  bill.    See  Costs — Taxation. 

Certificate. 

6. — Renewal] — Where  a  solicitor  has  neglected 
for  a  whole  year  to  renew  his  certificate,  the 
Master  of  the  Bolls  only  has  power  to  order  the 
registrar  of  certificates  (the  Incorporated  Law 
Society)  to  grant  him  a  certificate  for  the  cur- 
rent year.  The  right  of  a  solicitor  who  has  neg- 
lected to  renew  his  certificate  to  apply  for  a 
fresh  one  is  not  a  "  right  acquired  or  accrued  " 
within  40  &  41  Vict.  c.  25,  s.  23,  Proviso  (B). 
In  re  Chaffers ;  ex  parte  The  Incorporated  Law 
Society,  Law  Bep.  15  Q.B.  D.  467. 

Duty. 

6. — Conflicting  interests:  negligence:  breach 
of  duty]  — A.  employed  B.  as  his  solicitor  in  an 
action  against  C.  The  learned  Judge  on  the 
trial  reserved  his  judgment,  intimating  that  there 
would  certainly  be  a  verdict  for  A.  as  regarded 
part  of  his  claim,  but  as  to  the  balance  he  would 
consider  the  matter.  In  the  interval  and  before 
judgment  actually  given,  D.,  a  former  client  of 
B.'s,  consulted  him  professionally  whether  he 
could  safely  leave  in  C.'s  possession  property 
bought  by  him  of  C,  which  was  nearly  all  C.'s 
property,  and  on  B.'s  advice  a  bill  of  sale  was 
executed  by  C.  in  D.'s  favour.  When  judgment 
was  given,  C.  filed  a  petition  for  liquidation  of 
his  affairs,  and  in  consequence  of  the  bill  of  sale 
A.  only  received  a  dividend  under  the  liquidation 
proceedings  on  his  judgment :— Held  (on  appeal 
by  Special  Case),  that  there  was  a  right  of  action 
on  the  ground  of  negligence  if  B.  acted  in  ignor- 
ance of  his  duty ;  or  on  the  ground  of  miscon- 
duct and  breach  of  duty  if  he  were  aware  of  it. 
Barber  v.  Stone,  50  Law  J.  Bep.  Q.B.  297. 

7. — Conflicting  interests :  solicitor  acting  in 
opposition  to  former  client]— The  jurisdiction  of 
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the  Court  to  restrain  a  solicitor  who  has  acted 
in  one  proceeding  from  acting  in  a  subsequent 
proceeding  for  the  party  opposed  to  his  former 
client  is  not  confined  to  the  case  where  the  soli- 
citor  has  discharged  himself,  bat  extends  to  the 
case  where  he  has  been  discharged  by  the  client. 
Little  v.  The  KingswoodandParkfleld  Collieries 
Company,  51  Law  J.  Rep.  Chanc.  498  ;  Law  Rep. 
20Ch.D.733.  V 

The  decisions  of  the  Irish  Courts  to  that  effect 
in  Hutchins  v.  Hutchins  (1  Hogan's  Reports, 
315)  and  Biggs  v.  Head  (Sausse  A  Scully,  335) 
approved  and  adopted.    Ibid. 

Semble,  the  true  test  to  be  applied  in  such 
cases  is  to  consider  whether  the  second  proceed- 
ing so  flows  out  of  or  is  connected  with  the  first, 
as  that  the  solicitor  must  be  presumed  to  be  in 
possession  of  information  bearing  upon  the  mat- 
ter in  dispute.    Ibid. 

The  principle  of  Cliolmondeley  v.  Clinton  (19 
Ves.  261)  considered  and  explained.    Ibid. 

Appointment  by  solicitor  trustee  of  his  own  son, 
a  solicitor,  to  be  trustee.  See  Tbustee— Ap- 
pointment, 1. 

liability. 

Company,  as  officer  of. 

8. — A  solicitor  is  not  an  officer  of  the  com- 
pany, within  the  meaning  of  section  165  of  the 
Companies  Act,  1862,  so  as  to  be  amenable  to 
the  jurisdiction  of  that  section.  In  re  The  Great 
Wheal  Polgooth  Company  (Lim.),  63  Law  J. 
Rep.  Chanc.  42. 

Fiduciary  relation. 

9.— Advances  by  solicitor  to  buy  up  incum- 
brances :  rate  of  interest]  —  The  plaintiff  had 
mortgaged  her  life  interest  in  certain  leasehold 
property  to  various  persons.  In  the  year  1880, 
the  defendant,  who  was  then  acting  as  her  soli- 
citor, in  order  to  release  her  from  embarrass- 
ment, bought  up  several  of  the  incumbrances 
with  his  own  money,  and  took  a  transfer  of  them 
to  himself  :— Held  (in  an  action  for  redemption 
brought  by  the  plaintiff  against  the  defendant), 
that  the  defendant  must  be  allowed  interest  at 
the  rate  of  five  per  cent,  on  the  moneys  he  had 
actually  advanoed.  Macleod  v.  Jones,  58  Law 
J.  Rep.  Chanc.  634 ;  Law  Rep.  24  Ch.  D.  289. 

There  is  no  rigid  rule  as  to  the  rate  of  interest 
which  the  Court  will  allow  in  such  cases.    Ibid. 

10.— Liability  :  mortgage :  power  of  sale]— 
In  a  mortgage  to  a  solicitor  by  his  client  there 
was  a  power  of  sale  without  qualification.  It 
was  not  explained  to  the  mortgagor  that  it  was 
usual  to  insert  a  proviso  that  the  power  should 
not  be  exercised  unless  interest  was  in  arrear  for 
three  months  or  notice  to  pay  off  had  been  given : 
— Held,  that  the  power  could  not  be  properly 
exercised  as  against  the  mortgagor,  though  three 
months'  interest  was  in  arrear.  Craddock  v. 
Bogers,  63  Law  J.  Rep.  Chanc.  968. 

11. — Mortgage:  sale:  unqualified  power  of 
sale :  notice :  appropriation  of  rents  to  interest] 
—A  solicitor  advanced  money  to  a  client  upon 


a  second  mortgage  which  contained  an  unquali' 
fied  power  of  sale  not  requiring  notice  to  be 
given  or  interest  to  be  three  months  in  arrear, 
and  did  not  explain  to  the  client  that  the  power 
of  sale  was  in  an  unusual  form.  He  entered 
into  possession  of  the  rents  and  subsequently 
sold  without  giving  notice  to  the  client :— Held 
(affirming  Fry,  J.,  50  Law  J.  Rep.  Chanc.  181 ; 
Law  Rep.  16  Ch.  D.  393),  that  the  insertion  of 
the  unqualified  power  of  sale  without  explana- 
tion was  a  breach  of  duty ;  and  the  Court  being 
satisfied,  upon  an  examination  of  the  accounts 
supplied  by  the  mortgagee  to  the  mortgagor,  that 
the  rents  were  therein  treated  as  having  been 
by  arrangement  applied  in  payment  of  interest, 
and  that  there  was  no  interest  in  arrear  at  the 
date  of  sale,  the  sale  was  held  improper  and  the 
solicitor  liable  in  damages  in  respect  of  it.  Cock- 
burn  v.  Edwards  (App.),  51  Law  J.  Rep.  Chanc. 
46 ;  Law  Rep.  18  Ch.  D.  449. 

Held  (reversing  Fry,  J.),  that  the  plaintiff  was 
not  entitled  to  the  estimated  costs  of  making 
a  new  investment ;  nor  to  the  difference  between 
"solicitor  and  client"  and  " party  and  party11 
costs  of  the  action,  by  way  of  damages.    Ibid. 

12. — Mortgage  :  settled  account :  lapse  of 
time] — Accounts  between  a  mortgagee  solicitor 
and  his  client  the  mortgagor  stated  and  signed 
more  than  thirty  years  ago  were  opened  on 
grounds  that  the  client  had  no  independent 
advice  and  signed  without  examination  or  ex- 
planation, that  the  accounts  contained  improper 
items,  and  that  a  third  person  was  put  forward 
as  the  mortgagee.  Ward  v.  Sharp,  63  Law  J. 
Rep.  Chanc  313. 

Agreements  giving  a  solicitor,  the  mortgagee 
of  a  colliery,  commission  on  sales  of  coke  and 
coal  were  set  aside ;  and  agreements  giving  him 
lump  Bums  as  commission  in  the  purchase  of 
additions  to  the  colliery  were  directed  to  stand 
for  what  it  should  be  found  on  enquiry  ought  to 
be  allowed,  on  the  ground  that  suoh  agreements 
were  obtained  from  the  client  under  pecuniary 
pressure  and  without  independent  advice.    Ibid. 

IS.— Purchase  by  solicitor  in  administration 
action] — C.  was  the  solicitor  of  an  executor,  the 
defendant  in  a  creditor's  administration  action. 
A  life  interest,  part  of  the  estate,  was  put  up  for 
sale,  and  C.  obtained  leave  to  bid.  The  interest 
was  sold,  after  an  abortive  auction,  to  C.  by 
private  contract : — Held,  that  the  sale  could  not 
be  set  aside  by  reason  of  non-disclosure  by  C.  of 
circumstances  affecting  the  value  of  the  life  in- 
terest. Boswell  v.  Cooks,  52  Law  J.  Rep.  Chanc 
465  ;  Law  Rep.  23  Ch.  D.  302.  [Reversed  on  ap- 
peal by  Court  of  Appeal,  54  Law  J.  Rep.  Chanc. 
347  ;  Law  Rep.  27  Ch.  D.  424  ;  but  on  appeal  to 
the  House  of  Lords  the  judgment  of  the  Court 
of  Appeal  was  reversed.] 

The  trustee  of-  an  estate  in  bankruptcy  had 
a  large  claim  against  an  insolvent  estate.  Before 
the  claim  was  admitted  he  joined  in  the  purchase 
of  assets  of  the  latter  estate :— Held,  that  the 
sale  oould  not  be  set  aside.    Ibid. 

14. — Receiving  money  for  investment]— k  so-  • 
lioitor  who  receives  money  from  a  olient  for  the 
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purpose  of  investment  on  a  mortgage  of  specified 
property,  and  who  takes  a  mortgage  of  that  pro- 
perty in  his  own  name,  is  a  trustee  of  the  secu- 
rity for  his  client  to  the  extent  of  the  money 
received,  and  this  equitable  title  will  prevail 
over  a  subsequent  deposit  of  the  mortgage  deed 
by  the  solicitor  by  way  of  equitable  security. 
Harpham  v.  Shaddock  (App.),  Law  Rep.  19  Ch. 
D.  207. 

15. — Retainer  by  administrator] — A  member 
of  a  firm,  solicitors  to  the  plaintiff  in  an  ad- 
ministration action,  was  administrator  to,  and 
creditor  of,  the  intestate  in  the  action:-— Held, 
that  he  could  not  retain  money  belonging  to  the 
estate  which  had  come  to  his  hands  after  a  re- 
ceiver had  been  nominated  but  had  not  given 
security.  In  re  Birt ;  Birt  v.  Burt,  52  Law  J. 
Rep.  Ghanc.  397 ;  Law  Rep.  22  Gh.  D.  604. 

London  agent. 

16. — Claim  to  retain  on  general  lien  against 
country  agent:  summary  jurisdiction]— A.  Lon- 
don solicitor  received,  as  agent  for  a  country 
solicitor,  a  debt  and  costs  recovered  in  an  ac- 
tion brought  through  him  by  a  client  of  the 
latter.  The  country  solicitor  was  at  this  time 
indebted  to  his*  London  agent  on  a  general 
account  in  an  amount  equal  to  the  sum  so 
received;  but  he  had  no  claim  against  the 
client: — Held  (affirming  the  judgment  of  the 
Queen's  Bench  Division,  60  Law  J.  Rep.  Q.B. 
541 ;  Law  Rep.  7  Q.B.  D.  155),  that  the  Court 
would,  on  the  application  of  the  client,  order 
the  London  agent  to  pay  the  amount  of  the  debt 
to  her,  for  that  he  could  not  claim  to  retain  it 
in  satisfaction  of  the  general  account  between 
himself  and  the  country  solicitor,  and  that  in 
such  a  case  the  Court  would,  although  there 
was  no  suggestion  of  fraud,  exercise  its  summary 
jurisdiction  over  one  of  its  officers.  In  re 
Johnson  (a  solicitor) ;  ex  parte  Edwards  (App.), 

51  Law  J.  Rep.  Q.B.  108 ;  Law  Rep.  8  Q.B.  D. 
262. 

Misrepresentation. 

17. — Death  of  solicitor:  personal  action]— 
A  client,  in  1869,  entrusted  money  to  a  solicitor 
to  invest  on  mortgage  of  land,  trusting  to  repre- 
sentations by  the  solicitor  (who  acted  for  both 
parties)  that  the  property  was  of  fee-simple 
tenure,  and  free  from  incumbrances.  The  mort- 
gagor died  in  1879,  and  the  solicitor  died  in 
1881,  when  the  client  discovered  that  part  of  the 
property  was  only  leasehold  for  lives,  and  also 
that  the  solicitor  held  a  prior  mortgage  on  part 
of  the  lands.  In  an  action  to  make  the  solicitor's 
estate  liable  for  the  deficiency  of  the  security, — 
Held,  that  though  on  the  evidence  the  solicitor 
would  have  had  no  defence  to  the  action  if 
brought  in  his  lifetime,  yet  it  was  not  maintain- 
able againBt  his  executors.  Held  also,  that  the 
solicitor's  mortgage  must  be  postponed  to  the 
plaintiff's    mortgage.    Young   v.    Wallingford, 

52  Law  J.  Rep.  Ghanc.  590. 


Notice. 

18. — Where  a  solicitor,  who  acted  for  a  man 
and  his  wife,  from  what  he  was  told  by  the  man, 
believed  that  there  had  been  no  settlement  on 
their  marriage,  but  his  clerk  had  been  told  by 
the  wife  that  there  had  been  a  settlement  (which 
was  the  fact),  and  communicated  the  statement 
to  the  solicitor,  who  did  not  believe  it, — Held, 
that  the  solicitor  could  not  be  held  to  have  had 
such  notice  of  the  settlement  as  to  be  treated  as 
constructively  a  trustee,  and  therefore  liable  for 
the  money  which  had  passed  through  his  hands. 
Notice  to  raise  a  constructive  trust  is  different 
from  notice  to  an  actual  trustee.  Cotliay  v. 
Sydenham  (2  Bro.  C.  C.  391)  discussed.  Wil- 
liams v.  Williams,  Law  Rep.  17  Ch.  D.  437. 

Partners. 

19. — Books :  notice  :  negotiable  securities : 
liability  of  partner] — It  is  not  the  business  of 
solicitors  to  keep  negotiable  securities  for  their 
clients.  Cleather  v.  Twisden,  53  Law  J.  Rep. 
Chanc.  365 ;  Law  Rep.  24  Ch.  D.  731. 

But  where  one  member  of  a  firm  of  solicitors 
appropriated  bonds  entrusted  to  him  as  member 
of  the  firm  for  safe  custody,  and  reference  to  the 
transaction  appeared  in  the  partnership  books, 
the  other  partners  were  held  liable.    Ibid. 

Third  party,  to. 

20. — Action  by  cestui  que  trust] — In  an  action 
by  a  cestui  que  trust  against  his  trustees  for 
administration,  the  solicitors  of  the  trustees 
were  joined  as  defendants.  It  was  alleged  that 
grossly  exorbitant  sums  had  been  allowed  in  the 
accounts  as  costs  to  the  trustees'  solicitors,  and 
the  relief  asked  for  against  them  was  that  their 
bills  might  be  taxed.  The  solicitors  demurred : 
— Held  (affirming  the  decision  of  the  Court  of 
the  County  Palatine  of  Lancaster),  that  such  an 
action  could  not  be  maintained  by  a  third  party, 
cestui  que  trust,  against  solicitors,  and  that  the 
proper  remedy  was  by  petition  under  the  Soli- 
citors Act,  1843,  s.  39.  No  leave  to  amend 
was  given.  In  re  Spencer;  Spencer  v.  Hart 
(App.),  51  Law  J.  Rep.  Chanc.  271. 

Action :  solicitor  not  liable  to  be  joined  as  party 
merely  for  purposes  of  discovery  or  costs.  See 
Practice — Parties,  20. 

Attachment  against :  non-compliance  with  order 
for  payment  of  money.    See  Arrest,  10. 

Order  on  solicitor  to  pay  costs  personally :  right 
of  appeal.    See  Costs— Jurisdiction,  3. 

Sheriff's  fees  :  right  to  recover,  from  solicitor  of 
execution  creditor.    See  Sheriff,  2. 

Tenant  for  life,  solicitor  of,  not  to  be  appointed 
trustee  for  purposes  of  Settled  Land  Acts. 
See  Settled  Land  Act,  25. 

Lien. 

Documents. 
21. — Administrator  de  bonis  non,  as  against : 
privity  of  estate]— Where  a  solicitor  has  acted 
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professionally  for  a  testator  and  for  his  executor 
or  administrator,  and  papers  belonging  to  the 
estate  have  oome  into  his  possession,  and,  after 
the  death  of  the  executor  or  administrator,  an 
administrator  de  bonis  non  has  been  appointed, 
the  administrator  de  bonis  non  is  not  entitled 
to'reclaim  from  the  solicitor  the  papers  in  his 
possession  without  first  paying  the  costs  due  to 
him,  not  only  in  respect  of  work  done  for  the 
testator,  but  also  in  respect  of  work  done  for 
the  executor  or  administrator.  In  re  Watson, 
53  Law  J.  Rep.  Chanc.  305. 

There  is  a  privity  of  estate  between  an  execu- 
tor or  administrator  and  a  subsequent  adminis- 
trator de  bonis  non,  and  the  liabilities  of  the 
estate  pass,  with  the  benefits  of  it,  to  the  admin- 
istrator de  bonis  non.    Ibid. 

22. — Change  of  solicitor :  administration  ac- 
tion}— The  solicitor  for  the  parties  to  an  ad- 
ministration action  will  not  on  a  change  of 
solicitor  be  allowed  to  assert  his  lien  for  costs 
on  papers  in  his  possession  in  such  a  way  as  to 
embarrass  the  proceedings  in  the  action.  On 
the  contrary  he  must  produce  the  papers  when 
they  are  required  for  the  carrying  on  of  the  pro- 
ceedings. In  re  Broughton ;  Broughton  v. 
Broughton,  Law  Rep.  23  Ch.  D.  169. 

23. — Company* s  books]—  The  solicitor  of  a 
company  cannot  acquire  a  lien  for  costs  upon 
such  books  of  the  company  as  under  the  articles 
of  the  company  or  the  provisions  of  the  Com- 
panies Acts  ought  to  be  kept  at  the  registered 
office  of  the  company.  In  re  The  Anglo- Maltese 
Hydraulic  Dock  Company  (Lim.),  64  Law  J.  Rep. 
Chanc.  730. 

24. — Company :  loinding-up :  share  register] 
— On  the  18th  of  September,  1882,  a  petition 
was  presented  for  winding  up  a  company, 
which  was  dismissed  in  the  Court  below,  but  on 
which  a  winding-up  order  was  made  by  the 
Appeal  Court  on  the  7th  of  February,  1883. 
Before  the  18th  of  September  the  register  of 
shareholders,  the  minute-book,  and  certain  ori- 
ginal applications  for  shares  of  shareholders 
in  the  company  and  allotment  notes,  came  into 
the  possession  of  B.,  the  solicitor  of  the  com- 
pany, in  the  ordinary  course  of  business.  After 
the  18th  of  September,  but  before  the  winding-up 
order  was  made,  other  books  of  the  company 
came  into  the  possession  of  B.  in  the  same  way. 
The  liquidator  did  not  employ  B.  in  the  winding- 
up,  and  applied  for  delivery  over  of  all  books, 
&c,  in  B.'s  possession.  B.  claimed  a  lien  on  all 
the  books,  <fec,  for  costs  due  to  him  from  the 
company  incurred  both  before  and  after  the  18th 
of  September.  Chitty,  J.,  ordered  all  the  books, 
<fec,  to  be  delivered  up,  subject  to  the  solicitor's 
lien : — Held  (affirming  Chitty,  J.),  that  as  to 
the  register  of  members,  having  regard  to  section 
32  of  the  Companies  Act,  1862,  and  as  to  the 
minute-book,  having  regard  to  the  constitu- 
tion of  the  company  and  the  articles  of  associa- 
tion, the  directors  could  not  create  a  lien  on 
those  books  so  as  to  interfere  with  the  liquida- 
tion. Quaere,  whether  the  solicitor  could  have 
any  lien  at  all  on  these    books.    Held  also, 


following  Belaney  v.  Ffrench  (43  Law  J.  Rep. 
Chanc.  312 ;  Law  Rep.  8  Chano.  918),  that  as 
to  the  documents  which  came  into  his  posses- 
sion after  the  presentation  of  the  petition,  the 
solicitor,  having  received  them  with  notice  of 
the  rights  of  other  persons  interested  in  the 
liquidation,  could  not  claim  a  lien  on  them  so 
as  to  interfere  with  the  liquidation.  Held  also, 
(reversing  Chitty,  J.),  that  as  to  the  application 
for  shares  and  allotment  notes,  the  solicitor 
could  resist  delivery  on  the  ground  of  his  lien. 
Belaney  v.  Ffrench  and  Broughton  v.  Broughton 
(Law  Rep.  23  Ch.  D.  169)  distinguished  on  this 
point.  In  re  The  Capital  Fire  Insurance  As- 
sociation (Lim.) ;  ex  parte  Beall  (App.),  53  Law 
J.  Rep.  Chane.  71 ;  Law  Rep.  24  Ch.  D.  408. 

25.— Inspection :  subpoena  duces  tecum] — A 
solicitor  being  called  as  a  witness  by  the  plain- 
tiff under  a  subpcena  duces  tecum,  to  produce 
her  marriage  settlement,  to  which  she  was  a 
party,  for  her  inspection, — Held,  that  he  could 
not  refuse  to  do  so  by  reason  of  his  lien  for  the 
unpaid  costs  of  preparing  it.  Fowler  v.  Fowler, 
50  Law  J.  Rep.  Chano.  686. 

26. — Mortgagees'  solicitor  subsequently  acting 
for  mortgagor]  —A  solicitor  was  entrusted  with 
the  custody  of  title-deeds  as  solicitor  for  mort- 
gagees. He  subsequently  acted  as  solicitor  for 
the  mortgagor,  who  became  indebted  to  him  in 
costs  on  that  account.  The  mortgage  had  not 
been  paid  off,  but  the  mortgagor's  trustee  in 
bankruptcy  was  prepared  with  the  money.  Upon 
a  claim  by  the  solicitor  to  a  lien  upon  the  deeds 
for  his  costs  against  the  mortgagor, — Held,  that 
he  had  no  lien.  In  re  Long ;  ex  parte  Fuller, 
50  Law  J.  Rep.  Chanc.  448 ;  Law  Rep.  16  Ch.  D. 
617. 

27. — Mortgagor  and  mortgagee,  solicitor  act- 
ing for]  —A  solicitor  acting  for  mortgagee  as 
well  as  mortgagor  in  the  preparation  of  a  mort- 
gage thereby  loses  his  lien  on  the  title-deeds  in 
his  possession  for  costs  due  to  him  from  the 
mortgagor,  even  though  the  costs  were  incurred 
prior  to  the  mortgage  and  the  title-deeds  never 
left  the  solicitor's  office.  In  re  Nicholson ;  ex 
parte  Quinn  (Bankr.),  63  Law  J.  Rep.  Chanc. 
302. 

Semble,  In  re  Messenger;  ex  parte  Calvert 
(45  Law  J.  Rep.  Bankr.  134 ;  Law  Rep.  3  Ch.  D. 
317)  is  not  good  law.    Ibid. 

28.  —  Summary  jurisdiction :  delivery  of 
documents]  —  The  Court  will  not  summarily 
order  a  solicitor  to  deliver  up  a  deed  to  his 
client  unless  it  be  clearly  shewn  not  only  that 
his  solicitor  has  no  lien  upon  it,  but  also  that  he 
is  holding  it  for  the  applicant  alone  and  as  his 
solicitor.  Ex  parte  Cobeldick  (App.),  Law  Rep* 
12  Q.B.  D.  149. 

Property  recovered  or  preserved. 
29. — Charging  order:  jurisdiction  of  judge 
in  chambers]  —  The  defendant  having  paid  t 
money  into  Court  in  the  action,  the  plaintiff's 
solicitors  declined  to  proceed  with  the  action 
except  on  terms  to  which  the  plaintiff  would 
not  assent.     Thereupon  the  plaintiff  retained 
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fresh  solicitors  and  obtained  an  order  for  a 
change  of  solicitors.  After  the  order  was  made 
the  solicitor  obtained  a  Judge's  order  at  chambers 
charging  the  money  in  Court  with  his  costs  in 
the  action : — Held,  by  Grove,  J.,  and  Lindley,  J., 
(1)  that  when  an  action  is  pending  a  Judge  at 
chambers  has  jurisdiction  to  make  such  an 
order;  (2)  that  the  money  in  Court  was  "  property 
recovered  or  preserved  "  within  23  &  24  Vict, 
c.  127,  s.  28 ;  (3)  that  the  order  was  valid  though 
the  plaintiff's  solicitor  had  ceased  to  be  such 
when  it  was  made  ;  (4)  that  though  he  had  dis- 
charged himself  from  the  position  of  plaintiff's 
solicitor,  yet,  as  he  had  not  done  so  wrongfully 
or  improperly,  the  order  was  right.  Clover  v. 
Adams,  Law  Rep.  6  QJ3.  D.  622. 

30. — Charging  order :  priority] — The  amount 
of  the  debt  and  costs  recovered  by  a  plaintiff  in 
an  action  had  been  levied,  and  were  in  the  hands 
of  the  sheriff,  when  a  judgment  creditor  of  the 
plaintiff  took  out  a  garnishee  summons  to  attach 
this  money.  After  the  summons  was  taken  out, 
but  before  any  order  was  made  thereon,  the 
solicitor  who  had  acted  for  the  plaintiff  in  the 
action,  the  proceeds  of  the  judgment  in  which  it 
was  sought  to  attach,  obtained  under  23  &  24 
Vict.  c.  127,  s.  28,  from  a  Judge  at  chambers,  an 
order  charging  in  his  favour  the  money  in  the 
hands  of  the  sheriff.  The  judgment  creditor 
applied  to  set  this  order  aside  : — Held,  affirming 
the  judgment  of  the  Queen's  Bench  Division 
(53  Law  J.  Rep.  Q.B.  527 ;  Law  Rep.  13  Q.B.  D. 
543),  that  the  charging  order  had  priority  and 
ought  not  to  be  set  aside,  that  the  judgment 
creditor  who  had  taken  out  the  garnishee  sum- 
mons was  not  a  bona  fide  purchaser  for  value 
within  23  &  24  Vict.  c.  127,  b.  28,  and  that  the 
word  "  property  "  in  that  section  included  both 
the  debt  and  the  costs  recovered  in  the  action. 
Dallow  v.  Oarrold;  ex  parte  Adams  (App.),  54 
Law  J.  Qep.  QJB.  76  ;  Law  Rep.  14  Q.B.  D.  543. 

31. — Charging  order:  right  to] — The  Attor- 
neys and  Solicitors  Act,  1860,  is  intended  for  the 
benefit  and  protection  of  solicitors  only,  and  the 
Court  will  not  sanction  the  use  of  it  for  the  pur- 
pose of  enabling  parties  to  an  action  to  charge 
the  property  recovered  or  preserved  in  the  action 
with  the  payment  of  costs  for  which  they  them- 
selves are  liable  and  which  they  are  able  to  pay. 
Harrison  v.  The  Cornwall  Minerals  Railway 
Company,  53  Law  J.  Rep.  Chanc.  596. 

32. — Charging  order :  time  for  application] 
— R.,  a  solicitor  who  had  acted  in  an  action  fox 
administration,  and  in  which  the  administration 
judgment  had  been  given,  but  who  had  since 
ceased  to  act  as  such  solicitor,  obtained  an  order 
directing  taxation  of  his  costs,  and  charging 
them  on  the  interests  of  his  former  clients  in  a 
fund  in  Court  representing  the  estate  under  ad- 
ministration. These  interests  were  reversionary, 
the  tenant  for  life  of  the  fund  being  still  alive. 
R.  applied  to  the  Court  for  leave  to  raise  and 
pay  these  costs  by  sale  of  the  interests  so  charged. 
The  hearing  on  further  consideration  had  not 
taken  place,  nor  had  the  chief  clerk's  certificate 
been  made : — Held  (affirming  Bacon,  V.C.),  that 


the  application  was  premature  ;  that  before  the 
hearing  on  further  consideration  the  time  had 
not  arrived  for  payment  of  the  costs  in  the 
cause,  or  for  separating  such  costs  from  others 
which  might  fall  within  another  category.  In 
re  Green;  Green  v.  Green  (App.),  54  Law  J. 
Rep.  Chanc.  54 ;  Law  Rep.  26  Ch.  D.  16. 

33. — Compromise  by  parties  without  inter- 
vention of  solicitor] — An  order  will  not  be  made 
upon  a  defendant  to  pay  to  the  plaintiff's  solici- 
tor the  costs  of  an  action  for  seamen's  wages 
which  has  been  settled  by  the  parties  without 
the  intervention  of  the  plaintiff's  solicitor,  unless 
he  can  clearly  establish  collusion  between  the 
parties  to  deprive  him  of  his  costs.  The  Hope 
(App.),  52  Law  J.  Rep.  P.,  D.  <fe  A.  63  ;  Law  Rep. 
8  P.  D.  144. 

34. — Discharge  of  solicitor  before  trial  of 
action]— A  solicitor  by  whose  instrumentality  a 
judgment  for  payment  of  a  sum  of  money  to  his 
client  is  obtained,  is  not  the  less  entitled  to  a 
lien  on  the  money  for  his  costs  because  he  ceased 
to  be  the  solicitor  before  the  trial.  In  re  Wads- 
worth;  Rhodes  v.  Sugden,  54  Law  J.  Rep. 
Chanc.  639 ;  Law  Rep.  29  Ch.  D.  517. 

Charging  order  made  in  such  case  subject  to 
any  lien  of  the  existing  solicitors.    Ibid. 

36. — Partnership  action:  priority  of  lien 
over  creditors  of  partnership] — Where  in  a  part- 
nership action  a  receiver,  who  was  appointed  at 
the  instance  of  the  plaintiff,  realised  the  assets 
and  paid  into  Court  a  fund  representing  the  pro- 
ceeds of  such  realisation, — Held,  that  the  soli- 
citors of  the  plaintiff  were  entitled  to  a  lien  on 
the  fund  for  their  costs  in  priority  to  the  cre- 
ditors of  the  partnership.  Jackson  v.  Smith; 
ex  parte  Digby,  53  Law  J.  Rep.  Chanc.  972. 

Hamer  v.  Giles  (48  Law  J.  Rep.  Chanc.  508  ; 
Law  Rep.  11  Ch.  D.  942)  explained.    Ibid. 

Held  also,  that  in  the  absence  of  evidence  that 
the  plaintiff  was  himself  unable  to  pay  the 
costs,  the  order  ought  not  to  direct  the  costs  to 
be  raised  out  of  the  fund,  but  merely  give  liberty 
to  the  solicitors  to  apply  as  to  raising  them. 
Ibid. 

Semble,  the  Court  in  such  a  case  would  not 
make  an  order  declaring  the  lien  in  the  absence 
of  the  creditors.  But  where  one  of  the  creditors 
was  present  and  the  case  was  argued  on  his  be- 
half the  Court  appointed  him  to  represent  all 
the  creditors.    Ibid. 

38. — Petition :  costs  :  order  LI,  rule  1  (a)] — 
A  petition  to  enforce  a  solicitor's  lien  for  costs 
is  a  further  proceeding  after  trial  within  the 
meaning  of  Order  LI.  rule  1  (a).  Judgment  was 
given  against  a  plaintiff  who  claimed  money 
lent  by  A.  to  B. :— Held,  that  A.'s  solicitor's 
lien  on  the  fund  was  prior  to  B.'s  right  to  costs. 
Porter  v.  West,  60  Law  J.  Rep.  Chanc.  231. 

37. — Policy :  notice] — A  solicitor's  lien  on  a 
policy  of  assurance  is  not  lost  by  want  of  notice 
to  the  assurance  company,  against  assignees  who 
give  notice.  The  West  of  England  Bank  v. 
Batchelor,  51  Law  J.  Rep.  Chanc.  199. 

38. — "  Preserved  " ;  money  paid  into  court] — 
Where  a  sum  of  money  is  paid  by  a  party  into 
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Court  as  security  lor  costs  of  an  adverse  party 
and  to  abide  the  event  of  the  action,  and  in  the 
event  the  money  becomes  returnable  to  the 
party  who  paid  it  by  reason  of  his  succeeding  in 
the  action,  such  money  is  not  money  "  pre- 
served "  within  the  meaning  of  23  &  24  Vict, 
c.  127,  s.  28.  In  re  Wadstoorth;  Rhodes  v. 
Sugden,  54  Law  J.  Rep.  Chanc.  639  ;  Law  Rep. 
29  Ch.  D.  517. 

39. — "Preserved1* :  money  paid  into  bank- 
ruptcy court  to  abide  result  of  a  counter-claim] 
— In  an  action  in  the  High  Court  the  defendant 
counter-claimed  for  money  due  from  the  plain- 
tiff, and  also  took  proceedings  in  bankruptcy 
against  the  plaintiff.  The  bankruptcy  proceed- 
ings were  stayed,  on  payment  of  300J.  into  the 
Bankruptcy  Court  to  abide  the  result  of  the 
action.  The  aotion  and  all  matters  in  dispute 
were  referred,  and  an  award  made  in  the  plain- 
tiff's favour.  The  plaintiff's  solicitor  applied 
for  a  charging  order  on  the  300Z.  for  his  costs. 
The  Divisional  Court  declined  to  make  the 
order,  on  the  ground  that  it  had  no  power  to  do 
so,  and  also  that  no  sufficient  merit  had  been 
shewn.  Pierson  v.  The  Knutsford  Estate  Com- 
pany (App.),  53  Law  J.  Rep.  QJ3.  181;  Law 
Rep.  13  Q.B.  D.  666. 

Semble,  per  Grove,  J. — That  the  charge,  if 
made,  would  take  priority  over  a  mortgage, 
although  such  mortgage  had  been  made  with 
the  cognisance  of  the  solicitor  to  prevent  his 
client  becoming  bankrupt.    Ibid. 

Held  (by  the  Court  of  Appeal),  that  the  money 
was  not  "  property  preserved  "  within  the  mean- 
ing of  section  28  of  23  &  24  Vict.  c.  127,  inas- 
much as  the  right  to  it  depended  on  the  discre- 
tion of  the  Bankruptcy  Court,  which  might  be 
affected  by  circumstances  outside  the  litigation. 
Ibid. 

40. — "Recovered  or  preserved1* :  extent  of 
charge] —Under  section  28  of  the  Act  23  &  24 
Vict.  c.  127,  the  Court  can  declare  a  solicitor 
entitled  to  a  charge  for  costs  on  the  whole  of 
the  property  recovered  or  preserved  through  his 
instrumentality,  and  not  merely  on  his  own 
client's  interest  in  that  property.  Charlton  v. 
Charlton,  52  Law  J.  Rep.  Chanc.  971. 

Berrie  v.  Howitt  (39  Law  J.  Rep.  Chanc.  319 ; 
Law  Rep.  9  Eq.  1)  not  followed.    Ibid. 

41. —  "Recovered  or  preserved11 :  interest 
chargeable :  infant] — The  charge  to  which  the 
Court  is  empowered,  by  section  28  of  the  Attor- 
neys and  Solicitors  Act,  1860,  to  declare  a 
solicitor  entitled  for  his  costs  upon  the  property 
recovered  or  preserved,  is  not  confined  to  the 
interest  in  that  property  of  the  person  who  em- 
ploys the  solicitor,  unless  it  is  only  that  par- 
ticular interest  which  is  recovered  or  preserved, 
but  extends  to  the  whole  property  recovered  or 
preserved.  Greer  v.  Young  (App.),  52  Law  J. 
Rep.  Chanc.  915 ;  Law  Rep.  24  Ch.  D.  545. 

The  fact  that  an  infant  is  interested  in  pro- 
perty recovered  or  preserved  does  not  prevent 
the  Court  from  declaring  a  charge  upon  that 
property;  but  the  infant  should  be  properly 
represented  before  the  Court  at  the  time  when 


the  application  for  the  charging  order  is  made. 
Ibid. 

Berrie  v.  Howitt  (39  Law  J.  Rep.  Chanc.  119  ; 
Law  Rep.  9  Eq.  1)  overruled.    Ibid. 

42.—  " Recovered  or  preserved":  payment 
into  court  by  defendant  and  defence  of  rum- 
liability  :  intervention  of  trustee  in  bankruptcy] 
— An  undischarged  bankrupt  brought  an  action 
for  services  rendered  by  him  as  an  architect 
since  his  bankruptcy,  and  for  damages  for  wrong- 
ful dismissal.  The  defendant  denied  the  whole 
claim,  but  paid  3602.  10s.  into  Court  to  avoid 
further  litigation.  The  plaintiff  having  taken 
out  a  summons  that  the  fund  in  Court  might  be 
paid  out  to  him,  his  trustee  in  bankruptcy  then 
intervened  and  claimed  the  fund,  and  was,  on 
his  application,  which  was  resisted  by  the  bank- 
rupt and  his  solicitor,  made  a  co-plaintiff  in  the 
aotion.  The  bankrupt's  solicitor  then  took  out 
a  summons  for  a  charging  order  on  the  fund  in 
Court,  under  the  28th  section  of  the  Solicitors 
Act,  I860,  for  all  his  costs  in  the  action  :— Held 
(reversing  the  decision  of  Fry,  J.),  that  the  fund 
in  Court  was  property  "  recovered  or  preserved  " 
through  the  instrumentality  of  the  solicitor, 
within  the  meaning  of  the  28th  section  of  the 
Solicitors  Act,  1860 ;  and  that  he  was  entitled  to 
a  charge  thereon  for  his  costs  of  the  aotion 
properly  incurred  down  to  the  time  when  the 
trustee  in  bankruptcy  intervened.  Emden  v. 
D'Oyley  Carte  (App.),  51  Law  J.  Rep.  Chanc. 
371 ;  Law  Rep.  19  Ch.  D.  811. 

43.— Set-off  not  allowed  so  as  to  prejudice 
Zien]— Whether  ruie  14  of  Order  LXV.  of  the 
Rules  of  Court,  1883,  does  or  does  not  apply  to 
the  case  of  cross-judgments  in  distinct  actions 
between  the  same  parties,  the  allowing  a  set-off 
for  damages  or  costs  between  parties  is  a  matter 
in  the  discretion  of  the  Court.  Edwards  v.  Hope 
(App.),  54  Law  J.  Rep.  Q.B.  879 ;  Law  Rep.  14 
Q.B.  D.  922. 

A  plaintiff  sued  for  the  price  of  goods ;  the  de- 
fendant alleged  that  the  time  of  credit  had  not 
expired,  and  judgment  was  entered  for  her,  her 
costs  being  taxed  at  481.  8s.  l(kZ.  The  plaintiff 
sued  again  after  the  time  of  credit  had  expired, 
and  recovered  judgment  for  571.  14s.  4d.,  the 
price  of  the  goods,  and  for  costs,  which  were 
taxed  at  12Z.  5s.  $d. :— Held,  affirming  the  judg- 
ment of  the  Queen's  Bench  Division,  that  the 
plaintiff  ought  only  to  be  allowed  to  set  off  the 
amount  of  the  costs  of  the  second  aotion  against 
the  costs  due  by  him  to  the  defendant  in  the 
first  action,  so  as  to  preserve  the  lien  of  the 
defendant's  solicitor  on  the  costs  recovered  by 
her  in  the  first  action.    Ibid. 

London  Agent 

Production  of  documents  at  office  of.    See  Prac- 
tice—Production  of  Documents,  30. 

Partnership. 

Business :  goodwill :  dissolution  of  partnership : 
goodwill  not  partnership  asset.   See  Pabtnxb- 
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Privilege. 

44. — Bight  of  audience]— Solicitors  have,  by 
virtue  of  the  reservation  in  the  Bankruptcy  Act, 
1883,  section  151,  right  of  audience  in  the  High 
Court  on  appeals  from  the  County  Courts  in 
bankruptcy :— So  held  by  the  Queen's  Bench 
Division.  In  re  Barnett ;  ex  parte  Reynolds  db 
Co.  (App.),  54  Law  J.  Bep.  QJ3.  354 ;  Law  Bep. 
15  Q.B.  D.  169. 

Arrest :  privilege  from.    See  Arrest,  11. 

Professional  confidence :  criminal  law :  consul- 
tation of  accused  with  solicitor  in  furtherance 
of  criminal  purpose.    See  Evidence,  6. 

Third  party,  communication  by,  to  solicitor  not 
privileged.  See  Practice — Production  of 
Documents,  11. 

Retainer. 

45.—  Sufficiency  and  extent  of  agency:  writ 
bearing  name  of  London  agents  only] — A  re- 
tainer to  a  country  solicitor  does  not  operate  as 
a  retainer  to  his  London  agents.  Therefore, 
where  a  retainer  had  been  given  by  a  client  to  a 
country  solicitor,  and  his  London  agents  had 
issued  a  writ  joining  such  client  as  plaintiff  and 
indorsed  with  their  names  as  solicitors  and  not 
with  the  name  of  the  country  solicitor,  the 
plaintiff  was  held  to  be  entitled  to  have  her 
name  struck  out  as  plaintiff.  Wray  v.  Kemp, 
53  Law  J.  Bep.  Chano.  1020 ;  Law  Bep.  26  Ch. 
D.  169. 

*  An  illiterate  woman,  administratrix  of  her 
deceased  husband's  estate,  part  of  which  had 
been  mortgaged  to  a  mortgagee  who  had  realised 
after  the  husband's  death,  gave  a  retainer  as 
follows : — "  I  hereby  authorise  you  to  act  as  my 
solicitor  in  the  administration  of  my  late  hus- 
band's estate,  and  authorise  you  to  investigate 
the  accounts  of  the  mortgagee,  and  take  such 
steps  as  you  may  think  fit  in  my  behalf" : — 
Held,  that  the  retainer  was  not  sufficient  to 
justify  the  issue  of  a  writ  against  the  mortgagee 
claiming  an  account.    Ibid. 

Will :  declaration  that  person  is  to  be  employed 
as  solicitor.    See  Trust— Declaration,  3. 

Service. 

Service  on  solicitor,  when  sufficient.  See  Ar- 
rest, 15. 

Striking  off  Boll. 

46. — Jurisdiction:  court  of  appeal]  —  On 
the  hearing  of  an  appeal  from  a  decision  in 
the  County  Palatine  Court,  the  attention  of  the 
Court  of  Appeal  was  called  to  the  evidence 
given  by  a  solicitor  in  the  Court  below,  from 
which  it  appeared  that  he  had  been  guilty  of 
gross  misconduct  in  his  character  of  solicitor 
with  regard  to  a  mortgage  on  which  a  question 
arose  in  the  action.  The  Court  of  Appeal 
directed  the  Official  Solicitor  to  take  proceedings 
against  him.  The  Official  Solicitor  moved  the 
Court  for  an  order  calling  on  the  solicitor  to 
explain  his  conduct  or  that  he  should  be  struck 


off  the  roll.  The  solicitor  took  no  notice  of  the 
application : — Held,  that  the  Court  had  juris- 
diction to  entertain  the  application ;  but,  having 
regard  to  the  circumstances  of  the  case,  and 
that  the  solicitor  had  not  taken  out  a  certificate 
for  several  years,  the  Court  did  not  order  him 
to  be  struck  off  the  roll,  or  suspend  him,  but 
granted  an  injunction  restraining  him  from 
renewing  his  certificate  without  the  leave  of  the 
Court.  In  re  Whitehead  (App.),  54  Law  J.  Bep. 
Chanc.  796 ;  Law  Bep.  28  Ch.  D.  614. 

Unqualified  Person. 

47. — Adjournment  of  case]— On  the  hearing 
of  a  motion  by  a  sheriff  in  the  Court  of  Bank- 
ruptcy for  an  interpleader  order,  one  of  the 
claimants  was  represented  by  the  managing 
clerk  of  his  solicitors,  who  was  not  himself  a 
solicitor.  The  Registrar,  supposing  him  to  be 
a  solicitor,  allowed  him  to  cross-examine  the 
witnesses  on  the  other  side,  but  when  he  dis- 
covered the  mistake  he  declined  to  hear  him  as 
an  advocate,  and  decided  against  his  client,  and 
he  afterwards  refused  an  application  by  the 
client  for  a  rehearing : — Held,  that  the  Begistrar 
ought  to  have  adjourned  the  case  to  give  the 
client  an  opportunity  of  being  represented  by 
counsel  or  a  solicitor,  and  that  the  client  was 
entitled  to  a  rehearing.  Ex  parte  Streeter;  in 
re  Morris  (App.),  Law  Bep.  19  Ch.  D.  216. 

48. — Attachment]  —  An  unqualified  person 
who  acts  as  a  solicitor  commits  an  offence 
against  6  A  7  Vict.  c.  73,  s.  2,  though  he  acts 
in  the  name  and  with  the  consent  of  a  duly 
qualified  solicitor.  Attachment  granted  against 
a  person  so  acting.  Abercrombie  v.  Jordan, 
Law  Bep.  8  Q3.  D.  187. 

49. — Attachment :  findings  of  master] — Every 
person  who  acts  as  a  solicitor  contrary  to  s.  2 
of  6  A  7  Vict.  c.  73,  is  liable  to  attachment  for 
contempt  of  Court  under  23  &  24  Vict.  c.  127, 
s.  26,  whether  he  so  acts  in  the  name  of  any 
other  person  or  in  his  own  name,  unless  such 
person  be  duly  qualified.  Although  the  Court 
will  generally  adopt  the  findings  of  the  Master 
as  to  such  conduct,  his  report  is  not  conclusive. 
In  re  Walter  Simmons,  Law  Bep.  15  Q.B.  D.  348. 

50.  —  Certificate:  stamp:  solicitor  with 
country  certificate  acting  in  London]-- A  so- 
licitor holding  a  certificate  stamped  with  the 
duty  charged  under  the  Stamp  Act,  1870,  if  the 
solicitor  "practises  or  carries  on  his  business  " 
beyond  ten  miles  from  the  General  Post  Office 
in  London,  which  is  lower  than  the  duty  charged 
if  the  solicitor  "  practises  or  carries  on  his  busi- 
ness "  within  those  limits,  attended  a  taxation 
of  oosts  at  the  central  office  of  the  Supreme 
Court: — Held,  that  by  that  single  act  he  had 
not,  contrary  to  section  59,  acted  or  practised 
without  a  duly  stamped  certificate.  In  re  Hor~ 
ton,  51  Law  J.  Bep.  QJ3.  309 ;  Law  Bep.  8  Q.B. 
D.  434. 

61. — Proctor :  proceedings  to  obtain  probate  : 
action  for  penalties]— The  defendants,  law  sta- 
tioners, not  qualified  to  act  as  solicitors    or 
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proctors,  received  from  solicitors  in  London  and 
in  the  country  wills  to  copy  and  engross,  and, 
acting  on  instructions  from  the  solicitors,  took 
the  wills  and  engrossments,  and  other  docu- 
ments necessary  for  obtaining  probate,  to  the 
Probate  Registry  at  Somerset  House,  and  after- 
wards paid  the  fees  and  received  the  probate. 
The  solicitors'  names  were  used,  and  any  diffi- 
culty which  arose  was  referred  to  them.  The 
defendants  charged  the  solicitors  a  messenger's 
fee  only  for  the  time  of  the  clerk  employed  in 
attending  at  the  Probate  Registry :— Held  (affirm- 
ing the  decision  of  the  Court  of  Appeal,  51  Law 
J.  Rep.  Q.B.  249 ;  Law  Rep.  9  Q3.  D.  1),  that 
the  defendants  did  not  act  as  proctore  within 
the  meaning  of  23  &  24  Vict.  c.  127,  s.  26.  The 
Law  Society  of  the  United  Kingdom  v.  Waterlow. 
The  Same  v.  Skinner  (executor  of  Blake,  who 
carried  on  business  as  Shaw  &  Blake)  (HX.), 
52  Law  J.  Rep.  QJ3.  674 ;  Law  Rep.  8  App.  Cas. 
407. 

Action  by  person  not  a  solicitor  for  remuneration 
in  respect  of  County  Court  proceedings,  not 
maintainable.    See  County  Court,  8. 

SOLICITORS  ACT. 
See  Costs— Taxation,  8. 

SOLICITORS*   REMUNERATION  ACT. 
See  Costs— Taxation. 

SOUTH  AFRICA. 

Church  of.  See  Colonial  Law— Cape  of  Good 
Hope,  2. 

SOUTH  WALES. 

[South  Wales  Bridges  Act,  1881.    44  Vict.  c.  14.] 

[South  Wales  Turnpike  Roads  Amendment  Act, 
1882.    45  &  46  Vict.  c.  67.] 

SPECIAL  ACT. 
See  Statute,  1. 

SPECIAL  CASE. 
See  Practice— Special  Case. 

SPECIAL  REFEREE. 
See  Practice — Reference,  6. 

SPECIALTY  DEBT. 

Breach  of  trust :  devastavit :  waiver.  See 
Laches,  2. 

Retainer :  heir-at-law  or  devisee.  See  Adminis- 
tration, 41. 

SPECIFIC  APPROPRIATION. 

Bill  of  exchange  :  specific  appropriation  of  secu- 
rities to  meet.    See  Bill  or  Exchange,  9-12. 

Right  to  follow  trust  funds  into  hands  of  agent. 
See  Bankruptcy— Order  and  Disposition,  11. 


SPECIFIC  LEGACY. 
See  Will— Specific  Gift. 

SPECIFIC  PERFORMANCE. 
Action. 
Compensation  or  Abatement. 

Contract  specifically  enforceable. 
Evidence. 
Fraud  on  public. 
Lease,  agreement  for. 
Misrepresentation. 
Mistake. 

Part  performance. 
Sale  of  medical  practice. 
Separation  deed. 
Title,  defective. 
Uncertainty  or  ambiguity. 

Action. 

1.  —  Amendment  :  alternative  claim  for 
damages :  readiness  to  perform  contract]— The 
plaintiff  claimed  specific  performance  of  a  con- 
tract for  the  purchase  of  a  business  by  the  de- 
fendant, or,  in  the  alternative,  damages.  The 
statement  of  claim  contained  an  allegation, 
which  was  denied  by  the  defendant,  that  the 
plaintiff  "is  and  always  has  been  ready  and 
willing  to  perform  the  contract  so  far  as  it  is  to 
be  performed  by  him."  The  plaintiff,  after 
action  brought,  sold  the  property  the  subject- 
matter  of  the  contract,  but  neither  before  nor  at 
the  hearing  of  the  .action  did  he  ask  to  amend 
by  striking  out  the  claim  for  specific  perform- 
ance:—Held,  that  the  action  being  for  specific 
performance,  and  the  plaintiff  by  his  own  act 
having  made  performance  impossible,  he  was 
not  ready  and  willing  to  perform  the  same  at 
the  time  of  the  hearing  of  the  action,  and  that 
as  he  had  not  applied  to  amend  the  claim  at  the 
proper  time— namely,  either  before  the  hearing 
or  before  the  case  was  opened  at  the  hearing- 
leave  to  amend  would  not  be  granted.  Hipgrave 
v.  Case  (App.),  54  Law  J.  Rep.  Chanc.  399 ;  Law 
Rep.  28  Ch.  D.  366. 

2.  —  Damages ;  misrepresentation :  Cairns' 
act] — In  a  purchaser's  action  for  specific  per- 
formance a  plaintiff  oannot  recover  damages  for 
breach  of  contract  unless  he  establishes  mis- 
representation on  the  part  of  the  defendant. 
The  object  and  intention  of  Lord  Cairns'  Act 
(21  A  22  Vict.  c.  27),  which  gives  the  Court 
jurisdiction  to  award  damages  in  substitution 
for  specific  performance  in  all  cases  in  which 
the  Court  has  jurisdiction  to  entertain  an  appli- 
cation for  specific  performance,  was  not  to  give 
any  new  right  to  damages,  but  to  prevent  the 
mischief  arising  from  two  distinct  methods  of 
procedure  which  previously  to  the  time  of  its 
passing  were  in  existence.  In  no  case  where 
damages  could  not  previously  have  been  re- 
covered at  law  can  they  now  be  obtained  under 
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Lord  Cairns'  Act.  The  Rock  Portland  Cement 
Company  (Lim.)  v.  Wilson,  52  Law  J.  Rep. 
Chanc.  214. 

Semble,  in  a  contract  for  a  lease  the  words 
"  immediate  possession  if  required  "  do  not  fix 
the  commencement  of  the  term.    Ibid. 

3. — Damages :  rescission  after  decree  :  form 
of  order:  costs] — After  a  decree  for  specific 
performance  of  a  contract,  if  the  party  in  whose 
favour  the  decree  has  been  made  is  unable  or 
neglects  to  carry  the  decree  into  effect,  the  person 
against  whom  the  decree  was  made  is  entitled 
to  an  order  for  rescission  of  the  contract,  re- 
taining the  benefit  of  any  direction  as  to  costs 
of  the  action,  but  not  to  damages  or  to  occupa- 
tion rent.  He  is  also  entitled  to  the  costs  of 
obtaining  the  order  for  rescission.  Hutching* 
v.  Humphreys,  54  Law  J.  Rep.  Chanc.  650. 

Henty  v.  Schroder  (48  Law  J.  Rep.  Chanc. 
792 ;  Law  Rep.  12  Ch.  D.  666),  Foligno  v.  Martin 
(16  Beav.  586  ;  22  Law  J.  Rep.  Chanc.  502),  and 
Watson  v.  Cox  (42  Law  J.  Rep.  Chanc  279; 
Law  Rep.  15  Eq.  219)  explained  and  followed. 
Ibid. 

Sweet  v.  Meredith  (4  Giff.  207 ;  22  Law  J. 
Rep.  Chanc.  147)  not  followed.    Ibid. 

Costs :  possessory  title  shewn.  See  Vendor  and 
Purchaser,  39. 

Licence  to  assign :  vendor  not  having  obtained 
licence,  whether  competent  to  sue.  See 
Vendor  and  Purchaser,  37. 

Trial  without  jury.    See  Practice— Trial,  11. 

Compensation  or  Abatement. 

4. — By  an  agreement  in  writing  the  defendant 
agreed  to  grant  a  lease  of  certain  premises  to 
the  plaintiffs,  as  yearly  tenants,  at  the  rent  of 
200Z.,  with  an  option  to  take  a  lease  for  seven, 
fourteen,  or  twenty-one  years.  The  plaintiffs 
went  into  possession  under  the  agreement,  and 
exercised  their  option  by  asking  for  a  lease  for 
twenty-one  years,  when,  on  examining  the  title, 
it  was  for  the  first  time  discovered  that  the 
defendant  was  only  entitled  to  one  moiety  of  the 
premises,  the  other  moiety  being  vested  in  her 
infant  son  by  descent.  The  plaintiffs  claimed  a 
lease  of  the  defendant's  moiety  at  half  the 
agreed  rent,  and  damages :  —Held,  that  the  plain- 
tiffs were  entitled  to  a  lease  on  these  terms, 
but  without  any  enquiry  as  to  damages,  as  there 
was  no  evidence  of  damage  hitherto  sustained. 
Burrow  v.  Scammell,  51  Law  J.  Rep.  Chanc. 
296;  Law  Rep.  19  Ch.  D.  175. 

Contract  specifically  enforceable. 

Evidence. 

6. — A  contract  was  made  by  several  writings 
of  different  dates.  One  such  writing  was  not 
proved : — Held,  that  specific  performance  of  the 
contract  as  shewn  by  the  agreements  proved 
could  not  be  granted,  nor  damages  for  breach  of 
contract  given.  Post  v.  Marshy  50  Law  J.  Rep. 
Chanc.  287 ;  Law  Rep.  16  Ch.  D.  395. 

Digest,  1881-1885. 


Fraud  on  public. 

6.— Specific  performance  and  damages  for 
breach  of  a  contract  in  respect  of  publishing  a 
book  were  refused  on  the  ground  that  the  plain- 
tiff had  insisted  on  a  title-page  false  in  respect 
of  authorship,  for  which  the  defendant  had  not 
contracted.  Post  v.  Marsh,  50  Law  J.  Rep. 
Chanc.  287  ;  Law  Rep.  16  Ch.  D.  395. 

7.—  Lease,  agreement  for :  "proper  clauses  "  : 
clause  against  underletting] — By  an  agreement 
in  writing  (contained  in  two  letters)  the  defen- 
dant agreed  to  grant  to  the  plaintiff,  a  brewer,  a 
lease  of  a  public -house  for  a  certain  term,  at  a 
certain  rent,  "  a  proper  lease  to  be  drawn  up 
with  all  proper  clauses,  and  approved  of  by  " 
the  defendant  and  his  solicitor.  Afterwards  the 
defendant  refused  to  grant  a  lease  unless  it  con- 
tained a  clause  against  underletting.  In  an 
action  to  enforce  specific  performance  of  the 
agreement, — Held,  that  the  clause  was  not  a 
"  proper  clause";  jdiat  the  defendant  was  bound 
to  grant  a  lease  without  putting  in  any  such 
clause ;  and  specific  performance  decreed.  Eadie 
v.  Addison,  52  Law  J.  Rep.  Chanc.  80. 

Agreement  for  lease  by  mortgagor :  assertion  of 
paramount  title  by  mortgagee.  See  Mortgage 
— Possession,  7. 

Misrepresentation. 

8. — Particulars  of  sale]  —A  misstatement,  in 
the  particulars  of  sale,  of  the  length  of  the  term 
for  which  a  tenant  of  the  vendor  holds  a  portion 
of  the  property,  is  not  (in  the  absence  of  any 
evidence  as  to  whether  such  misstatement  is  to 
the  advantage  of  the  purchaser  or  not)  such  a 
misrepresentation  as  will  enable  him  to  resist 
specific  performance.  Ooddard  v.  Jeffreys,  51 
Law  J.  Rep.  Chanc.  57. 

Seven  cottages,  let  to  weekly  tenants,  were 
put  up  for  sale,  and  described  as  "producing 
731.  lis.  a  year."  When  the  particulars  were 
issued  the  cottages  did  not  produce  this  rental. 
Before  the  sale  the  vendors  had  entered  into  a 
contract  to  do  certain  repairs,  and  had  given 
notice  to  the  tenants  that  their  rents  would  be 
raised,  and  before  the  day  fixed  for  completion 
repairs  were  done,  and  the  rents  were  raised  3d. 
a  week  :  so  that,  on  the  day  of  completion,  the 
statement  in  the  particulars  was  quite  accurate  : 
— Held,  that  this  was  not  such  a  misrepresenta- 
tion as  would  enable  a  purchaser  to  resist 
specific  performance.    Ibid. 

9. — Value:  investigation  by  party  seeking 
relief] — A.,  a  solicitor,  inserted  an  advertisement 
in  a  law  paper  stating  that  he  had  a  moderate 
practice  with  extensive  connections  in  a  populous 
town,  and  that  being  shortly  about  to  retire  he 
would,  in  the  first  place,  take  into  partnership 
an  efficient  lawyer  who  would  not  object  to  pur- 
chase his  suburban  residence  for  1.600Z.  B., 
another  solicitor,  answered  the  advertisement, 
and  in  personal  interviews  A.  represented  his 
business  as  bringing  in  about  300Z.  a  year.  A. 
had  no  regularly  kept  accounts,  but  B.  inspected 
such  papers  as  there  were  relating  to  his  busi- 
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ness,  and  these  appeared  to  shew  business  done 
to  the  gross  amount  of  about  2002.  a  year.  B. 
then  entered  into  partnership,  and  contracted  to 
buy  the  house  for  1,600 J.  Afterwards,  finding 
the  business  to  be  worthless,  he  refused  to  com- 
plete the  purchase  of  the  house.  In  an  action 
by  A.  for  specific  performance,  with  a  counter- 
claim by  B.  for  rescission  of  the  contract,  Fry,  J., 
drew  the  inference  that  B.  had  not  relied  upon 
the  representations  made  by  A.,  but  had  taken 
the  house  trusting  by  his  own  skill  to  develop 
the  business,  and  held,  that  as  B.  had  had  the 
means  of  investigating  the  value  of  the  business, 
but  had  carelessly  and  inefficiently  availed  him- 
self of  it,  he  was  not  entitled  to  relief.  But  on 
appeal, — Held,  that  when  a  person  has  been 
induced  to  enter  into  a  contract  by  representa- 
tions which  turn  out  to  be  untrue,  it  is  no 
answer  to  his  claim  for  rescission  of  the  con- 
tract to  say  that  if  he  had  used  due  diligence 
he  would  have  discovered  the  untruth  of  the 
representations.  And  Held  also,  that  where 
misrepresentations  have  in  fact  been  made,  the 
inference  ought  not  to  be  drawn  that  the  party 
seeking  relief  did  not  rely  upon  them  ;  but  that 
(in  order  to  exclude  relief)  it  must  be  shewn 
either  that  the  party  seeking  relief  had  know- 
ledge contrary  to  the  representations  made,  or 
that  he  stated  explicitly  that  he  did  not  rely 
upon  them.  Held,  therefore,  that  B.  was  en- 
titled to  have  the  contract  rescinded.  Redgrave 
v.  Hurd  (App.),  51  Law  J.  Rep.  Chanc.  113; 
Law  Rep.  20  Ch.  D.  1. 

Attwood  v.  Small  (6  CI.  &  F.  232)  considered 
and  explained.    Ibid. 

Mistake. 

10. — Circumstances  under  which  a  purchaser 
can  resist  specific  performance  on  the  ground 
of  mistake  considered.  Goddard  v.  Jeffreys,  51 
Law  J.  Rep.  Chanc.  57. 

11. — Where  a  written  agreement  has  been 
signed,  though  it  is  in  some  cases  a  defence  to 
an  action  for  specific  performance  according  to 
its  terms  that  the  defendant  did  not  understand 
it  according  to  what  the  Court  holds  to  be  its 
true  construction,  the  fact  that  the  plaintiff  has 
put  an  erroneous  construction  upon  it,  and  in- 
sisted that  it  included  what  it  did  not  include, 
does  not  prevent  there  being  a  contract,  nor 
preclude  the  plaintiff  from  waiving  the  question 
of  construction  and  obtaining  specific  perform- 
ance according  to  what  the  defendant  admits  to 
be  its  true  construction.  Preston  v.  Luck,  Law 
Rep.  27  Ch.  D.  497. 

And  see  Vendor  and  Purchases,  7. 

Part  performance. 

12. — Where  an  agreement  has  been  in  part 
performed  the  Court  struggles  to  overcome  a 
difficulty  in  the  way  of  its  specific  performance 
arising  from  vagueness  in  its  terms.  Hart  v. 
Hart,  50  Law  J.  Rep.  Chanc.  697 ;  Law  Rep. 
18  Ch.  D.  670. 


Sale  of  medical  practice. 

13. — A  correspondence  took  place  between 
the  plaintiff,  a  medical  man,  and  his  agent  on 
the  one  hand,  and  the  defendant  on  the  other, 
as  to  the  sale  of  the  plaintiff's  practice  and  a 
lease.  The  terms  as  to  the  length  of  the  intro- 
duction to  the  patients  which  the  defendant 
was  to  have  were  not  defined,  and  a  formal 
agreement  was  prepared  but  never  signed.  Dif- 
ferences arose  as  to  the  repair  of  the  house,  the 
lease  of  which  was  to  be  sold  with  the  practice, 
and  the  defendant  refused  to  carry  out  the 
agreement : — Held  (affirming  the  decision  of 
Bacon,  V.C.),  that  the  sale  of  a  medical  practice 
was  really  the  sale  of  the  introduction  to  the 
patients ;  and  that  as  to  this,  there  had  been 
negotiations  only,  and  no  concluded  agreement 
of  which  the  Court  could  enforce  specifio  per- 
formance. May  v.  Thomson  (App.),  51  Law  J. 
Rep.  Chanc.  917  ;  Law  Rep.  20  Ch.  D.  705. 

Quaere,  whether  an  agreement  for  the  sale  of 
a  medical  practice  is  capable  of  being  specifically 
enforced.    Ibid. 

Separation  deed. 

14.  —  Provision  for    reference   in   case  of 
difference:  "usual  covenants"  :  "dum  casta" 
clause:    mutuality:  agreement  for  custody  of 
children  by  mother] — Specific  performance  was 
granted  in  the  Chancery  Division  of  an  agree- 
ment come  to  by  way  of  compromise  at  the 
trial  of  a  petition  for  divorce,  and  which  pro- 
vided for   the  execution  of  a  deed  of  separa- 
tion and  the  dismissal  of    the   petition;   no 
proceedings  having  in  fact  been  taken  under 
the  petition  between  the  date  of  the  compromise 
and  the  trial  of  the  action  for  specific  perform- 
ance.   Where  an  agreement  has  been  in  part 
performed,  the  Court  struggles  to  overcome  a 
difficulty  in  the  way  of  its  specific  enforcement 
arising  from  vagueness  in  the  terms.   The  terms 
of   an  agreement  being  sufficiently  denned  to 
present  a  concluded  contract  in  all  essentials, 
it  may  be  enforced  by  the  Court,  although  com- 
prising a  provision  for  reference  to  named  per- 
sons in  case  of  difference  in  working  out  the 
terms.    Oourlay  v.  The  Duke  of  Somerset  (19 
Ves.  429)  and   Tillett  v.   The  Charing  Cross 
Bridge  Company  (26  Beav.  419 ;  28  Law  J.  Rep. 
Chanc.  863)  distinguished  and  explained.    An 
agreement  between  husband  and  wife,  providing 
{inter  alia)  for  the  execution  of  a  deed  of  se- 
paration, with  usual  covenants,  and  for  an  al- 
lowance to  the  wife,  and  that  in  case  of  differ- 
ence in  working  out  the  terms  of  the  agreement 
the  matter  should  be  referred  to  A.  and  B.,  was 
decreed  to  be  specifically  performed.    The  judg- 
ment directed  the  deed  to  be  settled  by  the 
Judge  in  case  the  parties  differed.    Held  also, 
that "  usual  covenants  "  did  not  include  a  "  dum 
casta"  clause,  or   provision  that  misconduct 
on  the  wife's  part  should  cause  a  forfeiture  of 
the  allowance.    Held  further,  that  the  term  as 
to  "  usual  covenants  "  imported  that  a  trustee 
should  be  found  by  the  wife,  and  therefore  that 
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the  agreement  was  not  in  that  respect  unen- 
forceable at  her  suit  for  vagueness  or  want  of 
mutuality.  Hart  v.  Hart,  60  Law  J.  Rep.  Chanc. 
697 ;  Law  Rep.  18  Ch.  D.  670. 

Observations  on  the  effect  of  the  statute  86 
Vict.  c.  12  with  regard  to  provisions  for  the  cus- 
tody of  children  in  a  deed  of  separation.    Ibid. 

Title,  defective. 

VS.— Breach  of  trust]  —The  Court  refuses  to 
enforce  specific  performance  of  a  contract 
which  is  a  breach  of  trust  equally  at  the  suit 
of  the  vendors  as  of  the  purchasers.  Dunn  v. 
Flood  (App.),  54  Law  J.  Rep.  Chanc.  370 ;  Law 
Rep.  28  Ch.  D.  586. 

16.— Defeasible  title]—  The  Court  will  not  en- 
force a  contract  for  sale  at  the  instance  of  the 
vendor  when  it  is  in  the  power  of  a  third  person 
to  destroy  the  title.  Brewer  v.  Broadwood,  52 
Law  J.  Rep.  Chanc.  136;  Law  Rep.  22  Ch. 
D.  105. 

An  action  by  the  vendor  for  the  specific  per- 
formance of  a  contract  to  purchase  a  building 
agreement  for  a  lease  was  dismissed  where  the 
conditions  of  the  agreement  on  the  part  of  the 
builder  had  not  been  complied  with.    Ibid. 

[And  see  Vendor  and  Purchaser,  86-39,  48.] 

Uncertainty  or  ambiguity. 

17. —  Specific  performance  of  an  agreement 
"  subject  to  a  contract  to  be  settled,"  or  "  sub- 
ject to  a  proper  contract,"  will  not  be  enforced. 
Harvey  v.  The  Principal  and  Ancients  of  Bar- 
nard's Inn,  50  Law  J.  Rep.  Chanc.  750. 

18. — Where  a  contract  in  writing  is  unam- 
biguous, the  Court  must  construe  it  indepen- 
dently of  the  ideas  of  the  parties  as  to  its 
meaning ;  but  where  it  is  in  terms  ambiguous, 
the  Court  will  not  allow  one  of  the  parties  to  it 
to  obtain  specifio  performance  of  it  on  the  foot- 
ing of  a  construction  contrary  to  that  which  he 
had  hitherto  always  placed  upon  it.  Marshall 
v.  Berridge  (App.),  51  Law  J.  Rep.  Chanc.  329 ; 
Law  Rep.  19  Ch.  D.  233. 


SPECIFICATION. 
See  Patent,  20-23. 

SPIRITS. 

[Alteration  of  duties  on  spirits  imported.  Cus- 
toms and  Inland  Revenue  Act,  1881  (44  Vict, 
o.  12),  s.  7.] 

[Allowances  on  British  spirits  exported  or  used 
in  warehouse.  Customs  and  Inland  Revenue 
Act,  1885  (48  &  49  Vict.  o.  51),  s.  3.] 

SPORTING,  RIGHT  OF. 
Interest  in  land.    See  Frauds,  Statutb  or,  2. 
Rateable  value  of  land*    See  Poor  Rates,  17. 


STAGE-CARRIAGE. 

Licence  in  name  of  manager:  right  to  use 
name] — An  omnibus  company,  under  the  pro- 
visions of  the  statute  and  rules  for  the  regu- 
lation of  metropolitan  stage-carriages,  procured 
licences  of  their  vehicles  to  be  granted  to  the 
plaintiff  as  their  manager,  and  his  name  ac- 
cordingly appeared  on  the  number-plates  affixed 
to  the  vehicles.  The  plaintiff  ceased  to  be  such 
manager  : — Held,  that  he  was  entitled  to  an  in- 
junction to  restrain  the  company  from  con- 
tinuing to  use  his  name  upon  the  number 
plates.  Hodges  v.  The  London  Trams  Omnibus 
Company,  Law  Rep.  12  Q.B.  D.  105. 

STAGE  PLAY. 
See  Theatre. 

STAMP. 

[Provisions  as  to  probate  and  legacy  duties  and 
duties  on  accounts.    44  Vict.  o.  12,  ss.  26-48.] 

[Provisions  as  to  stamp  duty  on  superannuation 
annuities.  45  &  46  Vict.  c.  72,  s.  8.  Exemp- 
tion of  certain  drafts  and  receipts  for  public 
purposes,  s.  9.  Assimilation  of  certain  adhe- 
sive stamps  for  stamp  and  postage  duties, 
s.  18.] 

[Prohibition  of  fictitious  stamps.  Post  Office 
(Protection)  Act,  1884  (47  &  48  Vict.  c.  76), 
ss.  6,  7.] 

[Exemption  from  stamp  duty  of  statutory  de- 
claration forming  part  of  application  for 
patent.  Revenue  Aot,  1884  (47  &  48  Vict. 
c.  62),  s.  9.  Amendment  of  83  &  34  Vict. 
c.  97,  as  respects  stamped  certificates  for 
solicitors  of  public  departments  and  their 
clerks,  s.  10.] 

[Grant  of  duty  on  property  of  corporate  and 
unincorporate  bodies  by  way  of  compensation 
to  the  revenue  in  respect  of  such  property  es- 
caping liability  to  probate,  legacy,  or  succession 
duties.  Customs  and  Inland  Revenue  Act, 
1885  (48  A  49  Vict.  c.  51),  ss.  11-20.  Stamp 
duty  on  securities  to  bearer  given  in  respect  of 
loans  raised  by  any  company  or  corporation, 
and  transferable  by  delivery,  and  on  foreign 
securities  transferable  by  delivery,  s.  21.] 

1. — Charter-party  executed  abroad] — A  char- 
ter-party wholly  executed  abroad  may  be  stamped 
within  two  months  after  it  has  been  first  re- 
ceived in  the  United  Kingdom,  as  provided  by 
section  15  of  the  Stamp  Act,  1870.  The  Belfort, 
53  Law  J.  Rep.  P.,  D.  &  A.  88 ;  Law  Rep.  9 
P.  D.  215. 

Semble,  that  such  a  charter-party  must  be 
stamped  with  an  impressed  and  not  an  adhesive 
stamp.    Ibid. 

2.— Debenture  or  promissory  note] —Instru- 
ments were  issued  by  a  company,  not  under 
seal,  and  headed  "debentures,'1  by  which  the 
oompany  undertook  to  pay  at  a  specified  date 
"  one  hundred  pounds,  the  amount  of  this  de- 
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benture,"  to  A.,  or  order,  and  interest  in  the 
meantime  at  a  given  rate  "  to  the  holder  of  this 
debenture,"  upon  presentation  and  delivery  of 
the  coupons  which  were  annexed  to  the  instru- 
ment : — Held,  that  such  instruments  were  liable 
to  be  stamped  as  debentures  under  83  &  34 
Yict.  c.  97,  and  not  as  promissory  notes.  The 
British  Indian  Steam  Navigation  Company  v. 
The  Commissioners  of  Inland  Revenue,  50  Law 
J.  Rep.  Q.B.  517  ;  Law  Rep.  7  Q.B.  D.  165. 

3.  —  Mortgage-deed]  —  A  mortgage-deed  of 
leaseholds  by  demise  made  in  1879  was  stamped 
merely  with  a  10s.  deed  stamp.  On  a  sale  by 
the  mortgagor,  it  being  arranged  that  the  mort- 
gagees were  to  be  paid  out  of  the  purchase- 
money  and  to  join  in  the  assignment  to  the 
purchaser,— Held  (affirming  Jessel,  M.R.),  that, 
notwithstanding,  the  purchaser  was  entitled  to 
have  the  mortgage-deed  stamped  with  the  full 
ad  valorem  duty  stamp.  Whiting  to  Loomes 
(App.),  50  Law  J.  Rep.  Ghanc.  463 ;  Law  Rep. 
17  Ch.  D.  10. 

4. — Settlement] — An  order  of  the  Court  making 
a  settlement  should  bear  the  usual  settlement 
stamp.  In  re  Oowan ;  Cowan  v.  Goioan,  50  Law 
J.  Rep.  Chanc.  248 ;  Law  Rep.  17  Ch.  D.  778. 

Resolutions  for  liquidation :  return  of  duty : 
Court  has  no  power  to  order,  on  refusal  of 
registration.  See  Bankruptcy — Liquidation,  9. 

Solicitor :  certificate :  practising  in  London.  See 
Solicitor,  50. 

Unstamped  deed:  objection  to  title  on  ground 
of  deed  being  unstamped.  See  Vendor  and 
Purchaser,  49. 

STANNARIES  COURT. 

The  practice  of  the  Stannaries  Court  is  the 
same  as  that  of  the  High  Court  of  Justice,  that 
the  mere  fact  of  a  petition  is  not  enough  to 
justify  an  order  for  inspection  of  books.  But  if 
grounds  are  shewn,  the  petition  may  properly 
be  ordered  to  stand  over  to  allow  the  petitioner 
to  enforce  his  right  as  a  shareholder  to  inspec- 
tion. The  right  of  inspection  under  section  22 
of  the  Stannaries  Act,  1855,  is  personal  to  the 
shareholder,  and  does  not  extend  to  his  solicitors 
or  agents.  In  re  The  West  Devon  Great  Con- 
sols Mine  (App.),  Law  Rep.  27  Ch.  D.  106. 

Winding-up :  jurisdiction  of  High  Court :  busi- 
ness of  company  never  commenced.  See 
Company — Winding-up,  35. 

STATEMENT  OF  CLAIM. 
See  Practice— Pleading,  11. 


STATEMENT  OP  CONSIDERATION. 
See  Bill  of  Sale,  5-16. 

STATEMENT  OP  DEBTS  AND  ASSETS. 
See  Bankruptcy— Examination,  1,  3. 


STATUTE. 

1. — Consolidation  act :  incorporation  with 
special  act] — By  a  private  Act  of  Parliament  a 
special  tribunal  was  provided  for  arbitration  in 
respect  of  claims  for  compensation  for  injury  to 
land  by  the  works  of  a  railway,  but  no  provision 
was  made  as  to  costs.  The  same  Act  incorpo- 
rated the  Lands  Clauses  Consolidation  Act, 
1845,  "  except  where  expressly  varied "  by  the 
special  Act :  —Held,  that  the  provisions  of  sec- 
tion 34  of  the  Lands  Clauses  Consolidation  Act, 
1845,  were  not  "  expressly  varied  "  by  the  sec- 
tion of  the  special  Act,  which  provided  a  different 
tribunal  of  arbitration;  but  that  those  provi- 
sions applied  to  arbitrations  under  the  section 
of  the  special  Act.  The  assessment  of  costs  by 
a  Master  under  section  1  of  the  Lands  Clauses 
Consolidation  Act,  1869,  is  not  a  condition  pre- 
cedent to  the  claimant's  right  to  bring  an  action 
for  Buch  costs  where  the  right  to  costs  is  dis- 
puted. T)ie  Metropolitan  District  Railway  Com- 
pany v.  Sharpe  (H.L.),  50  Law  J.  Rep.  Q.B.  14  ; 
Law  Rep.  5  App.  Cas.  425. 

2. — Construction :  literal  construction :  statu- 
tory fiction]—  It  is  a  rule  of  construction  of 
statutes  that  the  literal  construction  of  a  sec- 
tion ought  not  to  prevail  if  it  results  in  an 
absurdity  or  an  inconsistency  with  the  inten- 
tion of  the  Legislature  as  apparent  from  the 
statute.  Therefore  the  generality  of  the  words 
of  the  23rd  section  of  the  Bankruptcy  Act  must 
be  so  far  limited  as  to  have  the  effect  merely  of 
relieving  the  estate  of  the  bankrupt  and  his 
trustee  from  liability,  and  entitling  those  whose 
rights,  as  regards  the  enforcement  of  liabilities 
against  the  bankrupt  or  trustee,  are  interfered 
with  by  the  disclaimer  to  prove  against  the 
bankrupt's  estate  for  the  amount  of  the  injury 
they  may  have  sustained.  The  rights  of  third 
parties  are  not  to  be  affected  by  the  disclaimer. 
Ex  parte  Walton;  in  re  Levy  (App.),  50  Law  J. 
Rep.  Chanc.  657 ;  Law  Rep.  17  Ch.  D.  746. 

"  When  a  statute  enacts  that  something 
should  be  deemed  to  have  been  done,  which  in 
fact  was  not  done,  the  Court  is  entitled  and 
bound  to  ascertain  for  what  purposes  and 
between  what  persons  the  statutory  fiction  is 
to  be  resorted  to  " — per  James,  L.J.    Ibid. 

3.— Construction :  marginal  notes] — Dictum 
of  Jessel,  M.R.,  in  In  re  Venour's  Settled  Estates 
(45  Law  J.  Rep.  Chanc.  409 ;  Law  Rep.  2  Ch.  D. 
522,  at  p.  525),  that  marginal  notes  to  the  sec- 
tions of  an  Act  of  Parliament  are  part  of  the  Act, 
corrected.  Sutton  v.  Sutton  (App.),  52  Law  J. 
Rep.  Chanc.  333  ;  Law  Rep.  22  Ch.  D.  511. 

4. — Construction:  public  health  act,  1875: 
incorporation] — "  Property  vested  under  "  an 
Act  held  to  include  property  acquired  under 
powers  given  by  the  Act.  The  Mayor  of  Hyde 
v.  The  Bank  of  England,  51  Law  J.  Rep.  Chanc. 
747  ;  Law  Rep.  21  Ch.  D.  176. 

Powers  and  property  were  vested  by  statute 
in  the  council  of  a  corporation :— Held,  that 
44  council "  meant  the  corporation  acting  by  the 
council.    Ibid. 
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5. — Specific  remedy :  Forest  of  Dean  act] — 
The  statute  1  &  2  Vict.  c.  43,  and  the  rules 
made  under  it,  regulate  the  use  of  adjoining 
gales  in  the  Forest  of  Dean.  By  section  29 
compliance  with  the  rules  may  be  enforced  "  by 
or  on  behalf  of  Her  Majesty,  her  heirs  or  suc- 
cessors, or  by  any  other  person  or  persons,  by 
injunction  of  Her  Majesty's  Court  of  Exchequer 
or  otherwise,  in  such  manner  as  the  said  Court 
shall,  on  application,  think  fit."  The  plaintiffs 
brought  an  action  for  damages  against  the  de- 
fendants, as  owners  of  adjoining  gales  in  the 
Forest  of  Dean,  for  injury  sustained  by  the 
plaintiffs  through  the  stopping  of  the  engines  in 
the  defendants'  gale  contrary  to  one  of  the  rules. 
Some  of  the  defendants  were  mortgagors  in 
possession  of  and  working  the  gale.  The  other 
defendants  were  mortgagees  who  had  never 
been  in  possession  of  or  worked  it:  —  Held 
(affirming  the  judgment  of  the  Exchequer  Divi- 
sion), that,  with  respect  to  the  defendants  who 
were  mortgagors,  the  specific  remedy  given  by 
section  29,  for  enforcing  compliance  with  the 
rules,  did  not  exclude  the  plaintiffs1  right  to 
recover  damages  for  injuries  caused  to  them  by 
an  antecedent  breach  of  the  rules.  Held  also 
(reversing  the  judgment  of  the  Exchequer  Divi- 
sion), that  the  mortgagees  were  not  liable  in 
the  action.  Ross  v.  Rugge-Price  (45  Law  J. 
Rep.  Exch.  777;  Law  Rep.  1  Ex.  D.  269)  ap- 
proved and  followed.  Brain  v.  Thomas  (App.), 
50  Law  J.  Rep.  Q.B.  662. 

Commencement  of  Act :  "  day  next  appointed.1* 
See  Alehouse,  9. 

Computation  of  time.    See  Company — Meeting,  3. 

Implied  right:  limited  by  extent  of  statutory 
powers :  access  to  sewer.  See  Lands  Clauses 
Act,  7. 

Easement,  statutory,  or  privilege.  See  Lands 
Clauses  Act,  5. 

Literal  construction  not  to  prevail  if  opposed  to 
intention  of  Legislature  as  apparent  by  sta- 
tute.   See  Scotch  Law— Railway  Company,  4. 

Private  Act :  mode  of  construing :  rateable  value. 
See  Poor  Rates,  8. 

Repeal  by  implication.    See  Mayor's  Court,  5. 

Retrospective  operation.     See  Bill  of  Sale,  22. 

Special  Act :  rent-charge :  statutory  remedies 
for  non-payment  of,  not  exclusive.  See  Rent- 
charge,  1. 

Specific  remedy :  breach  of  contract  by  seamen. 
See  Ship— Offences,  1. 

"  Take."  See  Metropolitan  Street  Improve- 
ments Act. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 
See  Limitations,  Statute  of. 


STATUTORY  POWERS 

Contract  by  public  body  affecting  to  restrain 
powers.    See  Scotch  Law — Harbour,  2. 

Nuisance  in  exercise  of,  whether  justifiable.  See 
Nuisance,  13. 

Street  improvements:  taking  land  and  houses 
for.    See  London  :  Metropolis,  12, 

STAYING  PROCEEDINGS. 

See  Arbitration  11-14;  Bankruptcy — Staying 
Proceedings  ;  Company — Winding-up,  74,  75 ; 
Practice — Staying  Proceedings. 

STEAM-SHIP. 

Collision :  duty  of  officer  in  charge.  See  Ship 
— Collision,  41. 

STEAM-TUG. 
Duty  to  obey  pilot.    See  Ship— Pilot,  8. 

STOCK. 

[Certificate :  stamp  duty  on  stock  certificates  to 
bearer.    44  &  45  Vict.  c.  12,  s.  46.] 

Petition  for  retransfer  of.  See  National  Debt 
Commissioners. 

Transfer  of :  notice  to  restrain.  See  Practice — 
Restraining  Order. 

Vesting  order :  stock  standing  in  name  of  testa- 
tor.   See  Trustee  Act,  16. 


STOCKBROKER. 

Defaulter:    bankruptcy   petition.     See   Bank- 
ruptcy— Petition,  5. 

Employment  by  trustee:    liability  of   trustee. 
See  Trust  and  Trustee — Breach  of  Trust,  2. 

Sale  of  bank  shares :   negligence.    See  Stock 
Exchanoe,  1. 

STOCK  EXCHANGE. 

1. — Custom :  sale  of  bank  shares :  Leeman's 
Act]— The  defendant,  in  pursuance  of  directions 
given  him  by  the  plaintiff,  sold  on  the  4th  of 
December,  for  the  account  on  the  15th  of 
December,  on  the  Bristol  Exchange,  to  B.,  a 
jobber,  certain  shares  in  a  joint-stock  bank. 
Bought  and  sold  notes  were  exchanged,  and  the 
defendant  sent  to  the  plaintiff  on  the  4th  of 
December  a  contract  note.  The  bought  and 
sold  notes  did  not  contain  the  name  of  the 
person  in  whose  name  the  shares  stood  at  the 
time  of  the  sale,  so  that  the  contract  was,  by  80 
Vict.  c.  29,  8. 1,  void.  B.  gave  on  the  name-day 
the  name  of  a  person  as  the  transferee,  but,  as 
the  bank  had  suspended  payment  before  that 
day,  the  transferee  refused  to  accept  the  shares 
and  repudiated  the  contract.  The  defendant 
alleged  that  there  was  a  custom  on  the  Ex- 
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change  to  disregard  the  provisions  of  30  Vict.  c. 
29.  The  plaintiff  remained  the  possessor  of 
the  shares,  lost  the  price,  and  became  liable  for 
calls.  In  an  action  for  damages, — Held,  that 
the  duty  of  the  defendant  was  to  make  a  valid 
contract  on  the  4th  of  December,  that  the  cus- 
tom alleged  was  not  legal  or  reasonable,  and 
could  not  bind  the  plaintiff,  and  that  he  was 
entitled  to  recover  the  price  for  which  the 
shares  were  sold.  Neilson  v.  James  (App.),  51 
Law  J.  Rep.  Q.B.  869  ;  Law  Rep.  9  Q.B.  D.  546. 

2. — A  principal  who  employs  a  stockbroker 
to  purchase  bank  shares  for  him  is  not  bound 
by  the  custom  of  the  Stock  Exchange  to  dis- 
regard the  provisions  of  Leeman's  Act  (30  Yict. 
c.  29,  s.  1)  if  he  is  in  fact  ignorant  of  the  cus- 
tom :  for  a  custom  must,  in  order  to  bind  a 
person  who  is  ignorant  of  it,  be  reasonable,  and 
it  must  not  change  the  character  of  the  contract 
directed  to  be  entered  into.  Perry  v.  Barnett 
(App.),  54  Law  J.  Rep.  Q.B.  446 ;  Law  Rep.  15 
Q.B.  D.  388. 

The  defendant  directed  the  plaintiffs,  who 
were  stockbrokers  at  Bristol,  to  buy  for  him  on 
the  London  Stock  Exchange  certain  bank  shares. 
The  plaintiffs  bought  the  shares  through  their 
London  agents,  and  sent  the  defendant  the 
contract-note,  which,  according  to  the  usage  and 
practice  on  the  Stock  Exchange,  did  not  contain 
the  numbers  of  the  shares  as  required  by 
30  Yict.  c.  29;  and  the  defendant  refused  for 
that  reason  to  accept  or  pay  for  the  shares.  By 
the  rules  of  the  Stock  Exchange  a  member  who 
does  not  fulfil  his  oontraots  is  expelled,  and  no 
application  to  annul  a  contract  is  entertained 
unless  fraud  or  misrepresentation  is  alleged. 
The  London  brokers  accordingly  paid  for  the 
shares,  and  the  Bristol  brokers  repaid  them,  and 
sued  the  defendant  to  recover  the  money  thus 
paid.  The  defendant  did  not  know  of  the  cus- 
tom to  disregard  the  provisions  of  30  Yict.  c.  29 
which  makes  a  contract  not  made  in  accordance 
with  it  void  -.—Held,  that  the  plaintiffs  were  not 
entitled  to  recover  the  money  paid,  as  the  de- 
fendant did  not  in  fact  know  of  the  custom ;  that 
knowledge  of  a  custom  which  was  not  reasonable 
could  not  be  imputed  to  him ;  and  that  what  he 
had  authorised  the  plaintiffs  to  do  was  to  make 
a  valid  contract,  and  not  one  which  could  not  be 
enforced  in  law.    Ibid. 

Decision  of  Grove,  J.  (54  Law  J.  Bep.  Q3. 
351 ;  Law  Bep.  14  Q.B.  D.  467)  affirmed.    Ibid. 

3. — Defaulter :  distribution  of  assets  by  offi- 
cial assignee'] — Where  the  assets  of  a  defaulter 
on  the  Stock  Exchange  have  been  privately  dis- 
tributed by  the  official  assignee  of  the  Stock 
Exchange,  a  creditor  who  has  taken  part  in  such 
distribution  is  not  precluded  thereby  from  after- 
wards suing  the  defaulter  for  the  balance  of  his 
debt  after  giving  credit  for  what  he  has  received 
from  the  official  assignee.  In  re  Ward;  ex 
parte  Ward  (App.),  51  Law  J.  Bep.  Chano.  752 ; 
Law  Bep.  20  Ch.  D.  316. 

4. — Rules  :  Leeman's  act :  contract  void : 
broker  and  customer] — The  plaintiffs,  who  were 
stockbrokers  and  members  of  the  London  Stock 


Exchange,  having,  at  the  request  of  the  defen- 
dant, purchased  upon  the  Stock  Exchange  cer- 
tain bank  shares,  which  the  defendant  after- 
wards refnsed  to  accept  and  pay  for,  on  the 
ground  that  there  was  no  valid  contract  of  sale 
of  the  shares  by  reason  of  the  provisions  of 
Leeman's  Act  (30  &  81  Yict.  c.  29),  were  obliged, 
in  accordance  with  the  rules  and  regulations 
of  the  Stock  Exchange,  and  to  avoid  expul- 
sion from  the  Stock  Exchange,  to  complete 
the  purchase  of  and  pay  for  the  bank  shares  :— 
Held,  that  the  plaintiffs  having  been  employed 
to  act  for  the  defendant  according  to  the  specific 
rules  and  regulations  of  the  Stock  Exchange, 
were  entitled  to  recover  from  the  defendant  the 
price  of  the  bank  shares,  together  with  com- 
mission, Ac,  as  for  money  paid  and  work  done  by 
them  for  the  defendant.  Seymour  v.  Bridge, 
54  Law  J.  Bep.  Q.B.  347 ;  Law  Bep.  14  Q.B.  D. 
460. 

Bead  v.  Anderson  (53  Law  J.  Bep.  Q.B.  532; 
Law  Bep.  13  QJB.  D.  779)  followed.    Ibid. 

5. — Rules :  settling  day  :  appointment  ob- 
tained by  fraud] — By  the  rules  of  the  Stock 
Exchange,  transactions  in  the  shares  of  a  new 
company  are  contingent  on  the  appointment  of 
a  settling  day  by  the  committee : — Held,  that  if 
an  appointment  had  been  obtained  by  fraud  the 
rights  of  persons  who  had  entered  into  contracts 
in  relation  to  the  shares  would  not  be  affected 
by  the  fraud  unless  they  were  parties  to  or 
actors  in  it.  In  re  Ward ;  ex  parte  Ward  (App.), 
51  Law  J.  Bep.  Chano.  752 ;  Law  Bep.  20  Ch.  D. 
356. 

STOLEN  GOODS. 

Owner's  right  to  recover :  negotiable  instrument : 
conviction  of  thief  on  prosecution  of  owner. 
See  Labcbnt,  5. 

Sale  of,  in  market  overt.    See  Sale  of  Goods,  2. 


STOP-OBDEB. 

Priority:  notice.    See  Bankruptcy— Assets,  2; 
Mortgage — Priority,  16. 


STOPPAGE  IN   TBANSITU. 
See  Sale  of  Goods,  6-9. 

STRAITS  OF  MESSINA. 
Narrow  channel.    See  Smp —Collision,  30. 

STBAITS   SETTLEMENT. 
See  Colonial  Law— Straits  Settlement. 

STBEET. 

Definition:  new  street:  Metropolis  Management 
Acts.    See  Metropolis,  18. 

Expenses  of  sewering  and  paving.  See  Metro- 
polis, 14-16 ;  Public  Health  Act,  29-41 ; 
Towns  Improvement  Clauses  Act. 

Formation  and  width  of.    See  Metropolis,  18. 
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Improvement :  City  of  London :  powers  of  Com- 
missioners of  Sewers.    See  London. 

Metropolis  Management  Aets:  power  to  open 
pavement  to  make  branch  drains.  See  Me- 
tbopolis,  13. 

New  street ;  definition.  See  Metropolis,  13 ; 
Public  Health  Act,  33. 

Obstruction :  jurisdiction  of  Justices  to  determine 
what  is  a  street.   See  Justice  of  the  Peace,  6. 

Vested  in  local  authority :  property  in  and  above 
street :  telegraph  wires.    See  Metropolis,  17. 

Water  meter :  liability  of  local  authority  for  in- 
jury caused  by  iron  flap  in  pavement.  See 
Metropolis,  19. 

Widening:  vestry:  compulsory  powers:  67 
Geo.  3.  o.  xxix.    See  Metropolis,  12. 

SUBMARINE  TELEGRAPHS. 

[Statutory  provisions  to  carry  into  effect  an 
international  convention  for  the  protection  of 
submarine  telegraph  cables.  48  &  49  Vict. 
o.  49.] 

SUBPCENA. 
See  Practice — Evidence,  9-11. 

SUB-SALE. 
See  Sale  of  Goons,  8 ;  Vendor  and  Purchaser,  23. 

SUBSTITUTED  SERVICE. 
See  Practice— Service,  17. 

SUBSTITUTIONAL  GIFT. 
See  Will — Substitution. 

SUCCESSION  DUTY. 

1. — Cesser  of :  duty  on  letters  of  administra- 
tion]—In.  1855  20,000Z.  was  settled  upon  trust 
for  a  husband  and  wife  respectively  for  life,  and 
after  the  decease  of  the  survivor  for  the  issue  of 
the  marriage  who  attained  twenty -one.  There 
was  issue  one  son,  who  attained  twenty-one,  and 
died  intestate  in  November,  1881.  The  husband, 
the  survivor,  took  out  letters  of  administration, 
on  which  duty  at  three  per  cent.,  under  the 
Customs  and  Inland  Revenue  Act,  1881,  s.  27, 
was  paid,  and  claimed  the  whole  fund,  contend- 
ing that,  under  section  41  of  the  same  Act,  no 
further  duty  was  or  would  become  payable  either 
under  the  settlement  or  under  the  estate  of  the 
son : — Held,  that  the  wording  of  section  41  was 
directly  applicable  to  the  present  case,  and  that 
the  father,  having  paid  duty  at  three  per  cent., 
nnder  section  27,  on  the  value  of  the  interest  in 
reversion  expectant  on  his  own  decease,  was  not 
liable  to  pay  any  further  duty  in  respect  of  any 
succession  created  by  the  settlement  or  under 
the  estate  of  the  son.  In  re  Hay  garth's  Settle- 
ment Trusts,  52  Law  J.  Rep.  Chano.  416 ;  Law 
Rep.  22  Ch.  D.  545. 


2. — "  Deduction  " :  covenant  to  pay  without 
deduction] — A  covenant  by  a  testator  to  pay 
within  twelve  months  after  his  death  a  sum  of 
10,0001.  "  free  from  all  deductions  whatsoever  " 
held  to  be  satisfied  on  the  payment  by  his  exe- 
cutors of  the  10,0002.  without  making  any  pro- 
vision for  the  succession  duty.  In  re  Higgins  ; 
Day  v.  Turnell,  54  Law  J.  Rep.  Chanc.  769 ; 
Law  Rep.  29  Ch.  D.  697.  [Affirmed  on  appeal. 
Law  Rep.  31  Ch.  D.  142.] 

Succession  duty  is  not  a  deduction,  but  a 
charge  on  the  property  in  the  hands  of  the  suc- 
cessor, therein  differing  from  legacy  duty,  which 
is  a  deduction  for  whioh  the  testator's  executor 
is  personally  liable.    Ibid. 

3. — Period  of  succession :  settlement :  pay- 
ment of  income  for  fixed  period  to  settlor,  if  he 
live  so  long]— Conveyance,  by  two  separate  deeds, 
of  certain  Government  annuities,  and  also  a  sum 
of  16,0001.  consols,  to  trustees,  on  trust  to  pay 
the  annuities  and  the  current  income  arising 
from  the  consols  to  B.  for  the  period  of  four 
years  from  the  date  of  the  respective  deeds,  if 
he  should  so  long  live,  and  then  immediately 
from  and  after  the  expiration  of  such  period,  or 
the  death  of  B.,  whichever  event  should  first 
happen,  on  trust  to  pay  the  same  as  directed  to 
certain  of  his  nieces.  B.  died  before  the  expira- 
tion of  the  period  of  four  years  : — Held  (revers- 
ing the  judgment  of  the  Queen's  Bench  Divi- 
sion), that  succession  duty  at  three  per  cent,  was 
payable  under  16  &  17  Vict.  o.  61,  s.  2,  not  on 
the  amount  of  income  accruing  between  the 
death  of  B.  and  the  expiration  of  the  period  of 
four  years,  but  in  respect  of  the  entire  annuities 
and  the  whole  amount  of  16,0002.  consols.  The 
Attorney-General  v.  Noyes  (App.),  51  Law  J.  Rep. 
Q.B.  135  ;  Law  Rep.  8  Q~B.  D.  125. 

4. — Predecessor :  appointment  by  donee  of 
general  power] — A  testator  bequeathed  certain 
funds  in  trust  for  his  daughter  for  life,  with 
remainder  to  such  persons  as  she  should  by 
deed  appoint,  and  in  default  of  appointment  to 
her  next-of-kin.  The  testator  died  before  the 
passing  of  the  Succession  Duty  Act,  1853,  and 
legacy  duty  at  the  rate  of  one  per  cent,  was  paid 
on  the  above  trust  funds.  The  daughter,  after 
the  passing  of  the  Succession  Duty  Aot,  1853, 
exercised  the  power  in  favour  of  her  nieces, 
grandchildren  of  the  testator : — Held,  first,  that 
the  nieces  were  liable  to  a  duty  of  one  per  cent, 
as  on  a  succession  derived  from  the  testator,  who 
was  the  "predecessor  "  within  section  2  of  the 
Succession  Duty  Aot,  1853 ;  secondly,  that  the 
payment  of  the  legacy  duty  had  not  discharged 
the  nieces  from  the  obligation  to  pay  succession 
duty.  The  Attorney-General  v.  Mitchell,  50  Law 
J.  Rep.  QJB.  406 ;  Law  Rep.  6  Q.B.  D.  548. 

5. — Predecessor :  mortgage  of  base  fee:  re- 
settlement]— E.  B.,  being  seised  in  fee,  granted 
estates  to  trustees  to  the  use  of  himself  for  life, 
with  remainder  to  his  sons  successively  in  tail 
male,  remainder  to  his  daughters  in  tail  general. 
The  grantor  died,  leaving  two  sons,  Edward  (a 
lunatic)  and  Reginald,  and  one  daughter,  Frances. 
Reginald  oonveyed,  subject  to  Edward's  estate, 
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to  the  use  of  himself  in  fee,  and  then  mort- 
gaged the  base  fee  thus  created  to  a  bank  for 
124,0001.,  being  more  than  the  fee-simple  value 
of  the  property.  Frances  married,  having  bound 
herself  by  ante-nuptial  settlement  to  settle  any 
real  property  which  she  should  acquire  in  her 
own  right  during  the  marriage  on  herself  for 
life,  with  remainder  to  her  children.  Subse- 
quently, by  an  arrangement  between  all  the 
persons  interested,  Reginald,  Frances,  and  her 
husband,  with  the  consent  of  the  Lord  Chan- 
cellor as  protector  of  the  settlement,  conveyed 
the  property  to  trustees  in  fee,  subject  to  Ed- 
ward's estate  tail,  discharged  of  the  mortgage, 
and  Reginald's  equity  of  redemption,  upon  trust, 
after  the  death  of  Edward,  to  raise  37,0002.  by 
sale,  and  after  paying  off  the  mortgage  to  convey 
to  the  use  of  other  trustees  in  trust  for  Frances 
for  life,  with  remainder  to  her  husband  for  life, 
with  remainder  to  their  sons  in  succession  in 
tall  male,  with  remainders  over.  Edward  died 
without  issue.  Frances  and  her  husband  died 
leaving  the  defendant  their  eldest  son : — Held 
(affirming  the  judgment  of  the  Exchequer  Divi- 
sion), that  the  defendant,  for  the  purposes  of 
succession  duty,  derived  his  succession  from  his 
mother  and  not  from  Reginald.  The  Attorney- 
General  v.  Bowling  (App.),  50  Law  J.  Rep.  Q.B. 
192  ;  Law  Rep.  6  Q.B.  D.  177. 

6. — Sale  of  settled  estates  by  court"] — The 
42nd  section  of  the  Succession  Duty  Act  applies 
to  a  sale  of  real  estate  under  the  Settled  Estates 
Act  as  well  as  to  a  sale  of  such  estate  under  a 
power  in  a  settlement,  so  as,  in  either  case,  to 
discharge  the  estate  in  the  hands  of  the  pur- 
chaser from  any  liability  to  succession  duty.  In 
re  Warner's  Settled  Estates ;  Warner  to  Steel, 
50  Law  J.  Rep.  Chano.  542 ;  Law  Rep.  17  Ch. 
D.  711. 

7. — "  Strangers  in  blood  " :  domicil :  status  : 
natural  children  entitled  to  right  of  succession] 
— A  testator,  of  English  birth,  but  domiciled  in 
Rome,  devised  his  real  estate  in  England  and 
Italy  to  his  four  natural  children,  but  died  in- 
testate as  to  his  personalty.  These  children 
were  born  to  the  testator  at  Rome  by  a  Roman 
mother,  whom  he  never  married.  The  testator 
recognised  these  children  as  his  in  his  lifetime, 
and  thereby,  by  the  law  of  Rome,  they  became 
entitled  to  the  status  of  recognised  natural  chil- 
dren, and,  there  being  no  legitimate  children  of 
the  testator,  were  admitted  by  the  lawful  autho- 
rities at  Rome  to  succeed  ab  intestato  to  the 
whole  of  their  father's  personal  property  in  that 
place  : — Held,  upon  the  construction  of  section 
10  of  the  Succession  Duty  Act,  1853,  that  these 
children  were  not  "  lineal  issue  "  of  the  testator, 
but  "  strangers  in  blood "  to  him,  and  must 
therefore  pay  duty  at  ten  per  cent.  In  re 
Atkinson ;  Anderson  v.  Atkinson,  51  Law  J.  Rep. 
Chanc.  452 ;  Law  Rep.  21  Ch.  D.  100. 

SUGAR. 

[Sugar  store  to  be  entered  by  brewer  for  sale, 
and  accounts  of  sugar  to  be  kept.  48  &  49 
Vict.  c.  51,  8.  7.] 


SUMMARY   JURISDICTION. 

[Amendment  of  the  law  relating  to  the  service 
of  process  of  Courts  of  summary  jurisdiction 
in  England  and  Scotland.  44  &  45  Vict 
c.  24.] 

[Repeal  of  obsolete  enactments  and  further  pro- 
vision for  the  uniformity  of  proceedings  before 
Courts  of  summary  jurisdiction.  47  A  48 
Vict.  c.  43.] 

SUMMARY   JURISDICTION  'ACT,  1879. 
See  Justice  of  the  Peace,  14. 

SUMMONS. 
See  Practice — Chambers. 

SUNDAY. 

[Prohibition  of  sale  of  intoxicating  liquors  on 
Sunday  in  Wales.    44  &  45  Vict.  c.  61.] 

Closing  public-house.    See  Alehouse,  9-11. 

SUPERANNUATION. 
Prison  officers :  allowance  to.    See  Prison,  2. 

SUPERANNUATION  ACT. 

[Extension  of  powers  given  by  the  Superannua- 
tion Act  Amendment  Act,  1873.  Superannua- 
tion Act,  1884,  47  &  48  Vict.  c.  57.] 

[Amendment  of  the  Metropolitan  Police  Staff 
Superannuation  Act,  1875.  Metropolitan  Po- 
lice Staff  Superannuation  Act,  1885,  48  &  49 
Vict.  c.  68.] 

SUPERFLUOUS  LANDS. 

See  Lands  Clauses  Act,  44-48;  Railway  Cox- 
pant,  13. 

ERIOR   AND   VASSAL. 
See  Scotch  Law— Superior  and  Vassal. 

SUPE   SEDEAS. 
See  Lunatic,  12. 

SUPPLEMENTAL  ACTION. 
See  Practice — Parties. 

SUPPLEMENTAL  DEED. 

[Deed  expressed  to  be  supplemental  to  a  pre- 
vious deed  to  be  read  as  if  made  by  way  of 
indorsement.    44  A  45  Vict.  o.  41,  s.  53.] 

SUPPORT. 

[Sewers  and  sewage  works,  amendment  of  Public 
Health  Act,  1875,  as  to  support  of.  See  46  & 
47  Vict.  c.  37.] 

1. — Highway:  wall  adjoining:  liability  to 
repair] — Where  a  servitude  of  support  to  a  high- 
way by  a  wall  has  been  acquired,  the  owner  of 
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the  highway,  and  not  the  owner  of  the  wall,  in 
the  absence  of  express  stipulation  to  that  effect 
in  the  instrument  (if  any)  creating  the  easement, 
is  bound  to  repair  the  wall  when  out  of  repair 
and  insufficient  to  support  and  maintain  the 
highway.  Hie  Highway  Board  of  the  Highway 
District  of  the  Stockport  and  Hyde  Division  of 
the  Hundred  of  Macclesfield  v.  Grant,  51  Law  J. 
Rep.  Q.B.  357. 

Semble,  such  stipulation  covenant  or  obliga- 
tion cannot  be  inferred  merely  from  the  fact  that 
the  wall  has  been  on  several  occasions  repaired 
by  the  owner  of  the  wall  or  his  predecessors  in 
title.    Ibid. 

2. — Implied  grant]  —The  Corporation  of  Liver- 
pool advertised  a  plot  of  land  for  sale  in  lots. 
By  the  conditions  of  sale  each  purchaser  was 
to  have  a  lease  of  the  lot  purchased  by  him  for 
seventy-five  years,  and  was  to  build  thereon  in 
conformity  with  a  certain  improvement  line  ac- 
cording to  plans  to  be  approved  by  the  corpora- 
tion. None  of  the  lots  were  sold,  but  in  July, 
1868,  the  plaintiff  agreed  for  the  purchase  of 
one  of  the  lots  by  private  contract,  and  furnished 
plana  shewing  a  building  with  a  foundation  of 
10  feet  9  inches  deep.  On  excavating  the  founda- 
tion the  plaintiff  found  that  the  subsoil  was  un- 
safe, and  that  if  he  went  deeper  than  8  feet 
3  inches  he  would  have  to  go  deeper  than  10  feet 
9  inches.  Accordingly  he  excavated  only  to  the 
depth  of  8  feet  3  inches,  and  laid  his  founda- 
tion to  that  depth.  The  corporation's  surveyor 
supervised  and  inspected  the  work,  and  made  no 
objection  to  the  plaintiff  not  going  deeper.  The 
plaintiff  proceeded  with  his  building,  and  in 
June,  1869,  it  had  been  carried  up  to  the  joists 
of  the  ground-floor.  In  August,  1869,  the  defen- 
dant purchased  from  the  corporation  the  lot 
adjoining  the  plaintiff's.  In  October,  1869,  the 
plaintiff '8  house  was  finished,  and  a  lease  granted 
to  him.  In  1881  the  defendant  commenced 
building,  and  carried  his  foundations  much  deeper 
than  those  of  the  plaintiff.  The  plaintiff's  house 
thereby  became  endangered,  and  it  became 
necessary  to  underpin  the  plaintiff's  wall,  which 
was  accordingly  done.  The  Vice-Chancellor  of 
the  Duchy  of  Lancaster  gave  judgment  declaring 
that  the  plaintiff  was  entitled  to  support  for  his 
house,  and  ordering  the  defendant  to  pay  the 
costs  of  the  underpinning  and  the  plaintiff's 
costs  of  action.  The  defendant  appealed : — 
Held,  that  the  plaintiff  was  entitled  to  restrain 
the  defendant  from  excavating  so  as  to  let  down 
the  plaintiff's  house,  for  that  there  was  not 
enough  in  the  special  circumstances  of  the  case 
to  take  away  the  right  of  support  from  the 
adjoining  lands  of  the  grantor  which  is  implied 
in  a  grant  of  land  for  the  purpose  of  building. 
How  the  case  would  have  stood  if  the  grants  to 
the  plaintiff  and  the  defendant  had  been  con- 
temporaneous, or  if  the  right  of  support  claimed 
would  have  prevented  the  corporation  from  build- 
ing in  a  reasonable  way  on  the  adjoining  lot, 
quaere.  Rigby  v.  Bennett  (App.),  Law  Rep.  21 
Ch.  D.  559. 

Digest,  1881-1885. 


8.— Lateral  support :  ancient  messuage :  pre- 
scription]—-Where  the  owner  of  land  builds  a 
house  on  the  extremity  of  his  land,  the  house 
acquires  at  the  end  of  twenty  years  a  right  to 
the  lateral  support  it  derives  from  the  adjacent 
soil  belonging  to  another  proprietor.  Per  Lord 
Selborne,  L.C. :  The  case  falls  within  section  2 
of  the  Prescription  Act  (2  A  3  Will.  4.  c.  71). 
The  dictum  of  Erie,  C.J.,  in  Webb  v.  Bird  (10 
Com.  B.  Rep.  N.S.  268  ;  13  ibid.  841 ;  30  Law  J. 
Rep.  C.P.  384  ;  31  ibid.  335),  that  that  section  is 
confined  to  rights  of  water,  disapproved.  Per 
Lord  Penzance :  "  This  right  to  the  lateral  sup- 
port of  the  soil  for  an  ancient  house  stands  upon 
the  positive  authority  of  a  series  of  cases,  and 
a  long  acceptance  in  the  Courts  of  law ;  and  the 
ratification  of  it  by  the  House  of  Lords  ought 
not  to  be  considered  as  the  adoption  of  prin- 
ciples which  might  have  a  wide  application  in 
analogous  cases."  The  Commissioners  of  Her 
Majesty's  Works  and  Public  Buildings  v.  Angus 
<£  Co. ;  Dalton  v.  Angus  A  Co.  (H.L.),  50  Law 
J.  Rep.  Q.B.  689 ;  Law  Rep.  6  App.  Cas.  740. 

If,  owing  to  the  peculiar  construction  of  a 
house,  a  burden  is  imposed  on  the  adjoining 
land  greater  than  would  be  imposed  by  a  house 
built  in  the  ordinary  way,  it  is  not  necessary  to 
prove  that  the  owner  of  the  adjoining  land  had 
notice  of  the  peculiar  construction.  In  the 
absence  of  fraudulent  concealment  on  the  part 
of  the  owner  of  the  house  his  enjoyment  of  the 
lateral  support  will  be  deemed  to  be  open.    Ibid. 

If,  by  reason  of  excavations  in  the  adjacent 
land,  a  house  entitled  to  support  from  such  land 
suffers  injury,  the  owner  of  the  land  is  not 
relieved  from  his  liability  for  damages  by  the 
fact  that  he  has  employed  a  contractor  to  make 
the  excavations,  and  bound  him  by  contract  to 
take  all  necessary  precautions  to  avoid  injury  to 
the  house.    Ibid. 

4. — Lateral  support :  support  of  house  by  ad- 
joining house  :  prescription] — The  decision  in 
Dalton  v.  Angus  (see  last  case)  extends  to  sup- 
port from  adjoining  buildings  as  well  as  to  sup- 
port from  adjacent  lands,  and  therefore  a  right 
to  support  from  an  adjoining  building  may  be 
acquired  by  the  owner  of  a  building  by  twenty 
years'  uninterrupted  enjoyment.  Lemaitre  v. 
Davis,  51  Law  J.  Rep.  Chano.  173 ;  Law  Rep. 
19  Ch.  D.  281. 

Such  a  right  to  support  is  an  easement  within 
the  meaning  of  the  Prescription  Act  (2  &  3  Will. 
4.  c.  71),  s.  2.    Ibid. 

Semble,  the  circumstance  that  the  servient 
tenement  belongs  to  an  ecclesiastical  corporation 
restrained  from  alienation  will  not  prevent  the 
acquisition  of  such  a  right.    Ibid. 

The  plaintiff  and  defendant  were  the  lessees 
or  occupiers  of  adjoining  tenements,  and  an 
arched  vault  belonging  to  the  plaintiff's  tene- 
ment underlay  the  defendant's  tenement.  This 
state  of  things  had  existed  for  upwards  of  sixty 
years.  The  defendant's  contractor,  in  taking 
down  the  defendant's  tenement  for  the  purpose 
of  rebuilding,  removed  a  part  of  the  western 
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wall  which  adjoined  the  plaintiff's  eastern  wall, 
and  thereby  damage  was  done  to  the  arched 
vault.  The  contractor  had  entered  into  an 
agreement  with  the  defendant  to  hold  him  irre- 
sponsible lor  any  damage  done  to  adjoining 
buildings  during  the  demolition  of  the  premises. 
It  did  not  appear  that  the  construction  of  the 
vault  had  been  secret  or  surreptitious,  or  that 
the  defendant's  predecessors  in  title  were  igno- 
rant of  its  existence  : — Held,  that  the  enjoyment 
of  the  vault  by  the  plaintiff  had  been  open  and 
as  of  right,  and  not  clamt  and  that  he  had  there- 
fore acquired  a  right  to  support.  Held  also 
(following  Bower  v.  Peate,  45  Law  J.  Rep.  Q.B. 
446  ;  Law  Rep.  1  QJB.  D.  321),  that  the  defen- 
dant was  liable  for  the  acts  of  his  contractor. 
Ibid. 

5. — Prescription :  user  precario]S.  owned  a 
strip  of  land  between  T.'s  land  and  T.'s  wall. 
In  1856  T.  erected  buildings  partly  on  his  own 
land,  partly  on  S.'s  strip,  and  partly  on  T.'s 
wall.  In  1864  T.  covenanted  with  S.  to  lay  out 
and  pave  the  strip  of  land  as  a  road.  In  1877 
he  bought  the  strip: — Held,  that  no  right  of 
support  had  been  acquired  upon  T.'s  wall.  Tone 
v.  Preston,  53  Law  J.  Rep.  Ohanc.  50;  Law 
Rep.  24  Ch.  D.  739. 

Gas  company:  mains:  right  of  landowner  to 
compensation.    See  Gas  Company,  2. 

Subsidence :  houses  abutting  on  highway :  com- 
pensation.   See  Public  Health  Act,  5. 

Subsidence :  action  for  damage  caused  by,  when 
barred  by  lapse  of  time.  See  Limitations, 
Statute  of,  21. 

Surface-owner's  right  to  support.  See  Mines, 
2,  3,  8;  Railway  Company,  18,  14;  Scotch 
Law— Mines,  3. 


SUPREME  COURT  OF  JUDICATURE. 

[Supreme  Court  of  Judicature  Act,  1881.  Master 
of  the  Rolls  to  be  Judge  of  appeal  only,  s.  2. 
Existing  vacancy  in  Court  of  Appeal  not  to 
be  filled  up,  s.  3.  President  of  Probate 
Ac.  Division  to  be  an  ex-officio  Judge  of 
the  Court  of  Appeal,  s.  4.  A  new  Judge  of  the 
High  Court  to  be  appointed  in  the  place  of  the 
Master  of  the  Rolls,  s.  5.  Judges  of  Chancery 
Division  to  be  not  less  than  five  in  number 
exclusive  of  the  Lord  Chancellor,  s.  6.  Rolls 
Court  chambers  and  clerks,  <fcc.,  to  be  attached 
to  a  Judge  of  the  Chancery  Division,  s.  7. 
Section  4  of  the  Supreme  Court  of  Judicature 
Act,  1877,  amended,  s.  8.  Provision  as  to 
appeals  under  Divorce  Acts,  s.  9.  No  appeal 
to  lie  from  an  order  absolute  for  dissolution  or 
nullity  of  marriage,  where  there  has  been  time 
and  opportunity  to  appeal  from  the  decree 
nisi  and  it  has  not  been  appealed  from,  s.  10. 
Qualification  of  Judges  to  sit  on  appeals,  s.  11. 
In  cases  of  urgency,  <fec,  one  Judge  may  sit 
for  another,  s.  12.  Judges  for  trial  of  election 
petitions  to  be  selected  from  Queen's  Bench 
Division,  s.  13.    Jurisdiction  of  High  Court 


in  registration  and  election  cases,  s.  14.  The 
jurisdiction  in  relation  to  questions  of  law  in 
criminal  cases,  which  under  section  45  of  the 
Judicature  Act,  1873,  is  vested  in  the  Judges 
of  the  High  Court,  to  be  exercised  by  five  or 
more  of  such  Judges,  s.  15.  Proceedings  with 
regard  to  nomination  of  sheriffs,  s.  16.  Pre- 
sentation and  swearing  of  Lord  Mayor,  s.  17. 
Provisions  as  to  fixing  sessions  of  Central 
Criminal  Court,  s.  18.  Power  to  make  rules 
under  39  &  40  Vict.  c.  59,  s.  19.  Extension  of 
32  &  33  Vict.  c.  91,  s.  14— s.  20.  Notice  of 
vacancies  in  offices  of  the  Supreme  Court 
to  be  given  to  Lord  Chancellor  and  Treasury, 
s.  21.  Appointment  of  district  registrars, 
s.  22.  Lord  Chancellor  to  make  regulations  as 
to  appointment,  <&c,  of  persons  to  keep  order 
in  the  Royal  Courts,  8.  23.  Powers  as  to 
solicitors  vested  in  the  Master  of  the  Rolls 
with  concurrence  of  Lord  Chancellor  and  Lord 
Chief  Justice,  s.  24.  Lord  Chief  Justice  to  have 
powers  of  Chief  Justice  of  Common  Pleas  and 
Chief  Baron  of  Exchequer,  s.  25.  Appointment 
of  commissioners  to  take  acknowledgments  by 
married  women,  s.  26.  Powers  to  make  rules 
for  practice  of  County  Courts,  s.  27.  44  &  45 
Vict.  c.  68.] 

[Supreme  Court  of  Judicature  (Funds  Ac.)  Act, 
1883.  Establishment  of  one  accounting  de- 
partment for  the  Supreme  Court,  s.  1.  Funds 
in  Chancery  Division,  s.  2.  Funds  in  other 
divisions,  s.  3.  Power  to  Lord  Chancellor  with 
concurrence  of  Treasury  to  make  rules,  s.  4. 
Payments  Ac.  by  Paymaster-General  in  pur- 
suance of  rules  to  be  valid,  s.  5.  Remit- 
tances by  post,  s.  6.  35  &  36  Vict.  o.  44,  s.  10 
amended,  s.  7.    46  &  47  Vict.  o.  29.] 

[Supreme  Court  of  Judicature  (Ireland)  Aot. 
Amendment  of  Supreme  Court  of  Judicature 
(Ireland)  Act,  1877.    45  &  46  Vict.  c.  70.] 

[Supreme  Court  of  Judicature  Act,  1884.  Amend- 
ment of  Supreme  Court  of  Judicature  Acts. 
Act  to  commence  the  24th  of  October,  1884, 
s.  2.  President  of  Probate  <fec.  Division  to 
rank  in  Court  of  Appeal  next  after  ordinary 
Judges  of  that  Court  appointed  before  his 
becoming  an  ex-officio  member  thereof,  s.  3. 
Divisional  Court  of  Queen's  Benoh  Division  to 
be  constituted  of  more  than  two  Judges  if 
considered  expedient  by  President  and  two 
other  Judges,  s.  4.  Power  for  Judges  to  sit 
for  others  in  case  of  illness,  vacancies,  or  as 
additional  Judges,  s.  5.  Power  to  Judges  to 
hear  oauses  assigned  to  other  Judges  without 
transfer,  the  parties  not  objecting,  s.  6.  County 
Court  Judges  to  have  qualifications  conferred 
upon  Queen's  Counsel  by  13  &  14  Vict,  a  25, 
s.  7.  Appeals  from  referees,  s.  8.  Power  in 
certain  cases  to  order  trial  by  official  referee, 
s.  9.  Power  to  refer  to  official  referee  causes 
which  may  be  referred  to  arbitrator,  s.  10. 
Power  of  parties  under  agreement  of  referenoe 
to  refer  to  official  referee,  s.  11.  Act  not  to 
refer  to  existing  provisions  as  to  proceedings 
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before  district  registrars,  s.  12.  Summary 
applications  tinder  statutes,  s.  13.  Power  of 
Court  to  order  execution  of  instruments,  s.  14. 
Proceedings  in  quo  warranto  to  be  deemed 
civil  proceedings,  s.  15.  Amendment  of  17  <fe 
18  Vict.  c.  34,  s.  1,  as  to  compelling  attend- 
ance of  witnesses  out  of  jurisdiction,  s.  16. 
Power  to  transfer  interpleader  proceedings  to 
County  Court,  s.  17.  Jurisdiction  of  inferior 
Courts  in  counter-claims,  s.  18.  Patronage 
under  42  A  43  Vict.  o.  78,  s.  19.  Civil  Service 
certificates  for  officers  of  Supreme  Court,  8.  20. 
Circuit  officers,  s.  21.  Offices  of  sworn  clerks 
to  examiners  in  Chancery  abolished,  s.  22. 
Power  to  make  rules,  s.  23.  Rules  for  inferior 
Courts,  s.  24.    47  A  48  Vict.  o.  61.] 


SURCHARGE. 
See  Mortgage— Possession,  2. 

SURETY. 
See  Principal  and  Surety. 

SURFACE. 

Support  to.  See  Mikes,  2,  38 ;  Railway  Com- 
pany, 13,  14;  Scotch  Law — Mines,  3;  Sup- 
port. 

SURGEON. 
Unqualified  person.    See  Medical  Act. 

SURRENDER. 

Lease:  right  to  light  under  building  scheme 
not  lost.    See  Light,  7. 

SURVIVAL  OF  ACTION. 

See  Administration,  19 ;  Arbitration,  8 ;  Prac- 
tice— Parties,  11 ;  Solicitor,  17  ;  Trespass,  4. 

SURVIVORSHIP. 

See  Will — Survivorship. 

Married  woman's  property:  right  of  survivor- 
ship.   See  Husband  and  Wlve,  59. 

SWINE. 

By-law  forbidding  keeping  of  swine :  validity  of. 
See  Public  Health  Act,  18, 19. 

TACKING. 
Mortgage :  priority.    See  Mortgage— Priority,  5. 


TEA  DUTIES. 

[See  44  &  45  Vict.  c.  12 ;  45  &  46  Vict.  c.  41 ; 
46  &  47  Vict.  c.  1Q ;  47  &  48  Vict.  c.  25 ; 
48  &  49  Vict.  o.  51.] 

TEES. 

Conservancy  regulations.  See  Ship-  Collision, 
85. 

TELEGRAPH. 

[Forgery  and  improper  disclosure  of  telegrams 
made  a  misdemeanour.    47  &  48  Vict.  c.  76, 

8.  11.] 

[References  in  Telegraph  Act,  1878,  to  section  88 
of  Railways  Regulation  Act,  1868,  to  be  con- 
strued to  refer  to  section  1  of  Lands  Clauses 
Act,  1869.    47  &  48  Vict.  c.  76,  s.  17.] 

[Amendment  of  Telegraph  Acts,  1863  to  1878. 
48  &  49  Vict.  o.  58.] 

[An  International  Convention  for  the  protection 
of  submarine  telegraph  cables  carried  into 
effect.    48  &  49  Vict.  c.  49.] 

Telephone :  exclusive  privilege  of  the  post- 
master-general]— A  telephone,  oommunioating 
the  sound  of  the  voice  from  the  transmit- 
ting to  the  receiving  end,  by  means  of  a  wire 
oarrying  an  electric  current,  is  a  telegraph 
within  the  meaning  of  sections  3  and  4  of  the 
Telegraph  Act,  1869,  whereby  an  exclusive  pri- 
vilege of  transmitting  communications  by  tele- 
graph is  given  to  the  Postmaster-General.  The 
subscribers  to  a  telephone  exchange  company 
paying  a  rent  to  the  company  for  the  convenience 
of  any  two  of  them  being  put  into  communica- 
tion together  through  the  medium  of  various 
centres,  are  not  within  the  exceptions  in  favour 
of  private  owners  engrafted  in  the  exclusive 
privilege  of  the  Postmaster-General  by  sec- 
tions 4  and  5  of  the  Telegraph  Act,  1869.  The 
Attorney-General  v.  The  Edison  Telephone 
Company  of  London  (Lim.),  50  Law  J.  Rep. 
Q3. 145  ;  Law  Rep.  6  Q.B.  D.  244. 

Telegraph  company :  income  tax :  liability  of 
foreign  company  with  English  agency.  See 
Income  Tax,  6. 

Telegraph  company :  rateability  of,  in  respect  of 
wires.    See  Poos  Rates,  11. 

Telegraph  station:  rateability  to  poor  rate. 
See  Poob  Rates,  5. 

Telephone  company :  rateability  of,  to  poor  rate 
in  respect  of  posts  and  wires.  See  Poob 
Rates,  12. 

Telephone  company:  right  to  suspend  wires 
across  street.    See  Metbopolis,  17. 

TENANCY,  TENANT. 
See  Landlord  and  Tenant. 


TAXATION  OF  COSTS. 

See  Costs— Taxation. 


TENANT  AT  WILL. 
Bee  Mobtgage—  Attornment,  6;  Reconveyance. 
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TENANT  FOR  LIFE. 


TENANT  FOR  LIFE. 
Righto  and  Poweri. 

Tenant  for  Life  and  Remainderman:  Adjust- 
ment of  Relative  Righto. 

Advancement  of  remainderman. 

Annuity, 

Business. 

Charges,  incidence  of. 

Dividend. 

Investments. 

Lease,  property  subject  to. 

Leaseholds. 

Outgoings. 

Postponement  of  conversion. 

Timber. 

[Extensive  powers  of  dealing  with  settled  estates 
conferred  upon  tenants  for  life.  45  &  46  Vict, 
c.  38.] 


Righto  and  Poweri. 

1. — Equitable  tenant  for  life:  possession: 
powers :  notice  to  trustees  :  settled  land  act] — 
A  testatrix  by  her  will  directed  her  trustees  to 
stand  possessed  of  the  net  rents  of  her  real 
estate,  upon  trust  to  pay  the  same  to  Mrs.  W., 
a  married  woman,  for  life,  for  her  separate  use, 
her  receipt  alone  to  be  a  sufficient  discharge  to 
the  trustees ;  and  the  testatrix  directed  her  trus- 
tees, out  of  the  rents  of  her  real  estate,  to  keep 
in  repair  all  the  buildings  on  the  estate  during 
the  period  of  their  trust,  and  also  the  chancel  of 
P.  Church.  No  power  of  sale  or  leasing  was 
oontained  in  the  will: — Held,  that,  notwith- 
standing the  direction  to  the  trustees  with  re- 
spect to  repairs,  Mrs.  W.  was  equitable  tenant 
for  life  of  the  settled  land,  and,  as  such,  was  en- 
titled to  be  let  into  the  possession  and  manage- 
ment of  the  estate,  upon  her  undertaking  to  see 
to  the  repairs.  But  held,  that,  inasmuch  as  there 
were  no  trustees  of  the  settlement  created  by  the 
will  for  the  purposes  of  the  Settled  Land  Act, 
1882,  Mrs.  W.  was  not  entitled  to  exercise  the 
powers  of  a  tenant  for  life  under  that  Act  until 
trustees  of  the  settlement  were  appointed  and  a 
proper  notice  of  her  intention  was  given  them. 
In  re  Bentley ;  Wade  v.  Wilson,  54  Law  J.  Rep. 
Chanc.  782. 

2. — Sale :  appointment  of  new  trustee] — Real 
estate  was  settled  by  will  on  D.  for  life,  with 
remainders  over,  and  the  will  appointed  two 
trustees,  and  empowered  them  to  sell  at  the 
request  and  by  the  direction  of  the  person  en- 
titled to  the  actual  freehold,  with  the  usual  pro- 
visions for  reinvestment  in  land  and  interim 
investment  in  other  securities.  The  will  also 
gave  a  power  to  appoint  new  trustees  vested  in 
the  same  person.  One  of  the  trustees  was  dead. 
D.,  who  was  over  eighty  years  of  age,  proposed 
to  sell  the  estate.  The  remaindermen  brought 
this  action  for  the  appointment  of  a  new  trustee 
and  to  restrain  the  sale  as  improper,  adducing 


evidence  to  shew  that  the  estate  would  sell  to 
better  advantage  at  a  future  date,  owing  to  the 
existence  of  minerals  at  present  unworked,  and 
a  projected  railway  which  would  pass  through 
the  estate.  D.  had  no  reinvestment  in  land 
in  view,  and  proposed  to  invest  in  consols. 
After  action  brought,  the  Settled  Land  Act,  1882, 
came  into  operation;  and  shortly  before  the 
action  came  on  for  trial,  D.,  under  the  power  in 
the  will,  appointed  a  new  trustee  without  re- 
ferring the  appointment  to  the  Court.  The 
trustees  consented  to  the  proposed  sale : — Held, 
that  D.  was  entitled  to  sell  the  estate  as  well 
under  the  power  in  the  will  as  under  the  Settled 
Land  Act.  Held  also,  that  the  new  trustee  was 
properly  appointed,  notwithstanding  the  pending 
action.  Thomas  v.  Williams,  52  Law  J.  Rep. 
Chanc.  603 ;  Law  Rep.  24  Ch.  D.  558. 

8. — Title-deeds:  custody:  trustee  in  bank- 
ruptcy of  husband]  —Where  a  wife  is  legal  tenant 
for  life  of  lands,  not  for  her  separate  use,  the 
trustee  in  bankruptcy  of  her  husband  has  no  ab- 
solute right  to  the  possession  of  the  title-deeds 
during  the  coverture,  but  the  Court  has  a  dis- 
cretion in  the  matter.  Ex  parte  Rogers ;  in  re 
Pyatt  (App.),  53  Law  J.  Rep.  Chanc.  936 ;  Law 
Rep.  26  Ch.  D.  31. 

Consent  to  sale  under  power,  when  necessary. 
See  Power,  28. 

Consent  to  sale  by  trustees,  when  necessary.  See 
Settled  Land  Act,  30. 

Improvements  by :  charge  on  inheritance.  See 
Settled  Land  Act,  30. 

Lunatic :  notice  of  intention  to  exercise  powers 
of  Settled  Land  Act.  See  Settled  Land  Act, 
27. 

Mining  lease  by  way  of  mortgage  held  valid  exe- 
cution of  power.    See  Power,  25. 

Possession,  right  to :  trust  for  accumulation  of 
rents  for  purpose  which  fails.  See  Accumu- 
lation, 1. 

Powers  under  Settled  Land  Acts.  See  Settled 
Land  Act. 

Tenant  for  Life  and  Remainderman:  Adjust- 
ment of  Relative  Righto  of. 

Advancement  of  remainderman. 

4. — Satisfaction:  hotchpot] — A  testator  be- 
queathed the  whole  of  his  personalty  to  trustees, 
with  a  direction  that  his  widow  should  receive 
the  net  annual  income  thereof,  and,  subject  to 
the  preceding  direction,  the  trustees  were  to  hold 
the  trust  property  for  the  absolute  use  of  all  his 
children  equally.  Then  followed  this  proviso  :— 
"  1  declare  that  any  advances  made  by  me  to  any 
child  in  my  lifetime,  together  with  interest  on 
such  advances  from  the  time  of  making  thereof, 
as  charged  against  such  child  in  my  private 
memorandum-book,  shall,  according  to  the 
amount  thereof,  be  taken  in  full  or  in  part 
satisfaction  of  his  or  her  share  in  my  trust  pro- 
perty."   One  of  the  sons  had  had  a  loan  of 
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2 ,500Z.  from  his  father,  for  which  he  gave  a 
promissory  note,  and  on  which,  or  on  so  much 
of  it  as  had  not  been  repaid,  he  paid  interest 
during  his  father's  lifetime.  At  his  father's 
death,  leaving  the  widow  surviving,  the  amount 
shewn  by  the  memorandum-book  to  be  out- 
standing against  this  son  was  2,0002. :— Held, 
that  the  widow  was  entitled  to  receive  during 
her  life,  as  part  of  the  annual  income  given  her 
by  the  will,  interest  on  the  2.000Z.,  and  that  the 
son  was  not  entitled  to  treat  the  debt  as  gone  or 
the  amount  as  converted  into  a  gift  at  the  date 
of  the  testator's  death,  but  must  wait  till  the 
death  of  the  widow,  when  the  proviso  as  to  the 
division  of  the  shares  under  the  will  would  take 
effect.  Limpus  v.  Arnold,  53  Law  J.  Rep.  Q.B. 
415 ;  Law  Rep.  13  Q.B.  D.  246. 

Annuity. 

5. — Insufficient  estate) — A  testatrix,  by  her 
will,  bequeathed  pecuniary  legacies  and  an- 
nuities; and,  subject  to  the  bequests  therein- 
before contained,  she  gave  the  residue  to  A.  for 
life,  with  remainders  over.  The  estate  was  not 
sufficient  to  pay  the  pecuniary  legacies  and 
satisfy  the  annuities  out  of  income;  but  if 
Government  annuities  were  purchased  for  the 
annuitants  out  of  the  corpus  there  would  be 
enough  left  to  pay  the  pecuniary  legacies  and 
leave  a  small  surplus : — Held,  as  between  the 
tenant  for  life  and  the  remaindermen,  that  the 
tenant  for  life  was  not  entitled  to  have  Govern- 
ment annuities  purchased  to  satisfy  the  annui- 
tants ;  but  that  the  income  must  be  applied,  so 
far  as  it  would  extend,  in  paying  the  annuities, 
recourse  being  had  from  time  to  time  to  the 
capital  to  make  up^  the  deficiency.  In  re  Grant ; 
Walker  v.  Martineau,  52  Law  J.  Rep.  Chanc.  552. 

Annuity  whether  payable  out  of  corpus  or  in- 
come.   See  Annuity,  8. 

Business. 

6.— Settlement :  successive  tenants  for  life  : 
losses  and  profits'] — By  a  marriage  settlement  a 
business  was  settled  in  trust  for  successive 
tenants  for  life.  During  the  life  of  the  first 
tenant  for  life  the  business  was  carried  on  at  a 
loss ;  during  the  life  of  the  second  tenant  for 
life  profits  were  made : — Held,  that  the  loss 
must  be  treated  as  if  it  had  been  a  debt  in- 
curred in  carrying  on  the  business,  and  must  be 
paid  for  out  of  the  subsequent  profits,  and  not 
out  of  capital.  Upton  v.  Brown,  54  Law  J. 
Rep.  Chanc.  614  ;  Law  Rep.  26  Ch.  D.  588. 

7. — Settlement  by  will  of  share  of  business : 
loss] — The  testator  gave  to  trustees  all  his  real 
and  personal  estate,  including  his  share  in  the 
business  in  which  he  was  a  partner,  on  trust  as 
to  one  moiety  thereof  for  his  daughter  for  her 
life,  with  remainders  over.  He  directed  his 
trustees  to  carry  on  the  business  after  his  death 
until  the  expiration  of  the  partnership  term, 
and  authorised  them  to  use,  not  only  such 
capital  as  he  should  have  in  the  business  at 
the  time  of  his  death,   but   also  such  other 


part  of  the  trust  premises  as  they  should  think 
fit.  The  will  contained  no  provision  as  to  the 
mode  in  which  any  loss  should  be  borne  as  be- 
tween the  persons  interested  in  the  testator's 
estate.  It  had  been  the  practice  of  the  firm 
in  prosperous  years  to  divide  the  whole  profit 
among  the  partners,  and  in  years  in  which  there 
was  a  loss  to  write  off  each  partner's  proportion 
of  the  loss  from  his  share  of  the  capital.  The 
trustees  having  carried  on  the  business  in 
partnership  with  the  other  partners, — Held,  that 
the  daughter  was  entitled  to  receive  half  that 
share  of  the  profits  which  the  testator,  accord- 
ing to  the  practice  of  the  firm,  would  have  re- 
ceived if  he  had  been  alive,  and  that,  conse- 
quently, she  was  entitled  to  receive  half  his 
share  of  the  profits  for  a  year  in  which  there 
was  a  profit,  without  any  deduction  in  respect  of 
loss  in  the  previous  year,  for  the  purpose  of 
making  good  the  corpus  of  the  settled  share  in 
the  interest  of  the  remaindermen.  Oow  v. 
Forsterf  Law  Rep.  26  Gh.  D.  672, 

Business  of  testator  carried  on  after  his  death : 
power  to  postpone  sale  and  conversion  :  tenant 
for  life  entitled  to  whole  net  profits.  See 
Administration,  37. 

Charges,  incidence  of. 

8. — Minority  term:  heirlooms:  reference  to 
non-existent  settlement :  residuary  clause]  — 
Testator,  by  a  deed  dated  the  20th  of  February, 
1845,  oonveyed  to  trustees  a  ship  canal,  harbour, 
and  docks,  and  also  freehold  estates  in  several 
counties,  upon  trusts  for  sale,  exchange,  mort- 
gage, borrowing  money,  leasing,  and  manage- 
ment, and  also,  in  their  discretion,  to  enlarge, 
improve,  and  provide  additional  wharves,  docks, 
buildings,  and  other  accommodation  in  and 
about  the  Bute  Ship  Canal  in  accordance  with 
certain  Acts  of  Parliament  obtained  for  that 
purpose.  By  his  will  dated  the  22nd  of  July, 
1847,  the  testator  created  a  term  of  1,500  years, 
of  which  he  appointed  the  same  persons  trustees 
as  were  trustees  of  the  deed,  and,  subject  to  that 
term,  devised  certain  real  estate  to  the  use  of  his 
eldest  son,  the  present  plaintiff,  for  life,  with- 
out impeachment  of  waste,  with  remainder  to 
the  use  of  trustees  to  preserve  contingent  re- 
mainders, with  remainders  over  in  striot  settle- 
ment. The  trusts  of  the  term  were,  among 
others,  that  the  trustees  should  be  empowered 
to  grant  any  lease  of  the  hereditaments  com- 
prised in  the  term,  and  generally  to  manage, 
improve,  and  superintend  the  same,  to  deal  and 
contract  with  the  owners  of  adjoining  estates, 
railways,  canals,  and  works,  and  to  exercise  the 
same  powers  and  authorities  as  were  conferred 
by  the  indenture  of  the  20th  of  February,  1845. 
And  the  testator  provided  that  during  the  mi- 
nority of  the  tenant  for  life  the  trustees,  to  pre- 
serve contingent  remainders,  should  enter  into 
possession  and  receipt  of  the  rents,  issues,  and 
profits  of  the  said  hereditaments,  and  manage 
and  superintend  the  same,  and  out  of  the  rents, 
Ac,  keep  down  annual  sums  charged  on  the 
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said  hereditaments,  repair  and  keep  insured  the 
capital  messuages,  offices,  and  other  buildings, 
and  maintain  and  keep  up  the  parks,  gardens, 
and  pleasure-grounds ;  and,  subject  thereto,  pay 
the  surplus  rents,  Ac,  to  the  trustees  of  the 
1,500  years'  term,  to  be  held  by  them  upon  the 
trusts  of  that  term ;  and,  subject  thereto,  apply 
any  annual  sums  which  they  thought  proper  for 
the  maintenance  and  education  of  such  minor  ; 
and,  subject  thereto,  accumulate  the  resulting 
income  by  way  of  compound  interest,  and  at  the 
end  of  such  minority  pay  over  such  accumula- 
tions to  the  person  entitled  thereto.  And  the 
testator  gave  to  the  trustees  to  preserve  con- 
tingent remainders  powers  of  leasing,  sale,  and 
exchange,  and  provided  that  if  they  should  apply 
money  in  disoharge  of  any  principal  sums  for 
which  provision  was  intended  to  be  made  by 
the  trustees  of  the  1,500  years'  term  they  should 
be  reimbursed  by  the  trustees  of  the  term.  The 
testator  died  on  the  18th  of  March,  1848.  The 
plaintiff,  his  only  child,  attained  twenty-one  on 
the  12th  of  September,  1868,  and  married  on  the 
16th  of  April,  1872.  Of  this  marriage  there 
was  one  son,  who  was  a  defendant  to  the  action, 
and  two  daughters.  The  trustees  of  the  term 
during  the  plaintiff's  minority  and  afterwards 
expended  sums  amounting  to  more  than  a 
million  in  the  construction  and  improvement  of 
additional  wharves,  dooks,  and  other  works  au- 
thorised by  the  trust  deed  and  will.  Such  ex- 
penditure was  made  mainly  out  of  income.  For 
expenditure  since  the  plaintiff's  majority  they 
had  given  the  plaintiff  a  charge  of  475,0942. 
The  first  question  was  whether  the  moneys  so 
expended  during  the  plaintiff's  minority  were 
rightly  payable  out  of  income,  or  ought  to  be 
a  charge  on  the  corpus  of  the  estates.  The 
second  question  related  to  a  collection  of  pictures, 
books,  and  manuscripts  known  as  the  L.  col- 
lection, which  the  testator  bequeathed  by  his 
said  will  to  his  executors,  to  be  held  by  them 
upon  trust  as  heirlooms  to  be  used  and  en- 
joyed by  the  person  who,  under  a  certain  deed 
of  entail,  dated  the  day  of  , 

should  for  the  time  being  be  entitled  to  the 
possession  or  the  receipt  of  the  rents  and  pro- 
fits of  M.  House,  one  of  the  testator's  residences. 
No  such  deed  of  entail  existed  ;  but  the  plain- 
tiff, as  heir-at-law  of  the  testator,  became  en- 
titled in  fee-simple  to  M.  House.  The  second 
question  was  whether  the  L.  collection  passed 
to  the  plaintiff  absolutely,  or  formed  part  of  the 
testator's  residence: — Held,  that  the  plaintiff 
was  entitled  to  a  charge  on  the  corpus  of  the 
estates  for  the  moneys  expended  during  his 
minority  by  the  trustees  of  the  term ;  and, 
secondly,  that  the  L.  collection  went  with  M. 
House  and  became  vested  absolutely  in  the 
plaintiff.  The  Marquis  of  Bute  v.  Ryder,  53 
Law  J.  Rep.  Chanc.  1090 ;  Law  Rep.  27  Gh.  D. 
196. 

Agreement  by  testator  to  pay  a  tenant  for  un- 
exhausted improvements :  burden  of,  held  to 
fall  on  tenant  for  life.  See  Landlord  and 
Tenant — Improvements. 


Dividend. 

9. — Reserve  fund:  undivided  profits :  new 
shares] — A  testator  bequeathed  all  the  residue  of 
his  personal  estate  to  his  executor,  upon  trust  to 
convert  the  same,  or,  with  the  consent  of  the 
testator's  wife,  to  allow  the  whole  or  any  part 
thereof  to  remain  unconverted,  and  to  pay  the 
income  to  his  wife  for  life,  and,  subject  thereto, 
the  testator  gave  the  residue  of  his  personal 
estate  to  his  executor  absolutely.  Part  of  the 
residuary  personal  estate  consisted  of  600  shares 
of  102.  each  in  a  company,  on  which  72. 10s.  had 
been  paid.  These  shares  were,  with  the  consent 
of  the  wife,  allowed  to  remain  unconverted,  and 
she  received  the  income  thereon  during  her  life. 
The  company  had  power  under  its  articles  to  set 
aside  out  of  the  profits  of  the  company  a  sum  as 
a  reserve  fund  for  meeting  contingencies,  or  for 
equalisation  of  dividends,  or  for  repairing  or 
maintaining  works.  In  1880  the  company  had 
a  reserve  fund  of  100,0002.,  and  a  sum  of  about 
88,0002.  standing  to  the  credit  of  "undivided 
profits,"  and  the  directors  recommended  the 
payment  of  a  dividend  of  22*.  6(2.  out  of  the  pro- 
fits of  the  year,  and  that  a  bonus  dividend  of 
22. 10$.  per  share,  equal  to  72. 10s.  on  every  three 
existing  shares,  should  be  paid  out  of  the  reserve 
fund  and  undivided  profits  fund ;  and  that  as  it 
was  desirable  that  an  equal  amount  of  capital 
should  be  reserved,  they  proposed  that  one  new 
102.  share,  with  72.  10s.  payable  thereon  in  re- 
spect of  every  three  existing  shares,  should  be 
issued  concurrently  with  the  bonus  dividend. 
Special  resolutions  were  passed  for  the  increase 
of  the  oapital  in  the  manner  recommended  by 
the  directors.  These  resolutions  were  confirmed 
at  a  subsequent  meeting,  when  a  resolution  was 
passed  for  payment  of  a  bonus  of  22. 10s.  per 
share  out  of  the  reserve  fund  and  undivided  pro- 
fits. 200  shares  were  allotted  to  the  executor  in 
respect  of  the  600  shares  held  by  him ;  72.  10s. 
per  share  was  paid  on  them  out  of  the  bonus 
paid  in  respect  of  the  600  shares.  Part  of  the 
reserve  fund  had  been  accumulated  during  the 
testator's  lifetime,  part  afterwards : — Held,  that 
the  carrying  of  the  profits  to  the  reserve  fund 
and  to  the  account  of  undivided  profits  did  not 
capitalise  them,  and  that  the  bonus  dividend  had 
not  been  made  capital  by  the  manner  in  which 
it  had  been  paid,  and  that  the  200  shares  there- 
fore belonged  to  the  tenant  for  life.  In  re  Bouch  ; 
Sproule  v.  Bouch  (App.),  54  Law  J.  Rep.  Chanc. 
665 ;  Law  Rep.  29  Ch.  D.  685. 

Decision  of  Kay,  J.,  reversed.    Ibid. 

Apportionment  of  dividends   under  Apportion- 
ment Act.    See  Appobtxonment. 

Investment. 

10. — Breach  of  trust:  employment  of  trust 
fund  in  trade]— The  plaintiff  was  tenant  for  life 
under  the  settlement  executed  on  her  marriage, 
part  of  the  settled  property  consisting  of  a  sum 
of  15,5002.  This  sum  was  in  the  hands  of  the 
plaintiff's  father,  and  he  covenanted  at  his  death 
to  pay  it  to  the  trustees.    It  remained  in  bis 
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hands  daring  his  life,  and  he  employed  it  in  his 
trade.  Upon  his  death  10,000?.,  part  of  the 
15.500Z.,  was  allowed  to  remain  in  the  business, 
such  investment  being  unauthorised  by  the  set- 
tlement. Large  profits  accrued  to  the  10,000?., 
some  of  which,  with  the  plaintiff's  consent,  had 
been  paid  to  her  husband : — Held,  that  the  plain- 
tiff was  entitled  in  respect  of  income  to  four  per 
cent,  on  the  original  10,0001.  and  upon  all  accre- 
tions of  profits  retained  and  employed  in  the 
business,  and  that  the  rest  of  the  profits  must  be 
regarded  as  capital  subject  to  the  trusts  of  the 
settlement,  and  must  be  made  good  out  of  the 
husband's  estate,  so  far  as  he  had  received  any 
part  thereof.  In  re  Hill ;  Hill  v.  Hill,  50  Law 
J.  Rep.  Chanc.  551. 

U. — Insufficiency  of  mortgage  security:  in- 
terest in  arrear] — Money  which  was  settled  by  a 
testator's  will  was  invested  by  the  trustees  of 
the  will  on  mortgage.  The  interest  fell  into 
arrear,  and  when  the  mortgaged  property  was 
sold  it  realised  a  sum  less  than  the  principal  of 
the  mortgage  money  : — Held,  that  the  sum  real- 
ised by  the  sale  must  be  apportioned  between 
the  tenant  for  life  of  the  settled  money  and  the 
persons  entitled  to  it  in  remainder,  in  the  pro- 
portions which  the  principal  of  the  mortgage 
money  (which  belonged  to  the  persons  entitled 
in  remainder)  and  the  arrears  of  interest  (which 
belonged  to  the  tenant  for  life)  bore  to  one 
another,  without  any  computation  of  compound 
interest.  In  re  Moore;  Moore  v.  Johnson,  54 
Law  J.  Rep.  Chanc.  432. 

Lands  Glauses  Act :  purchase-money  under :  ap- 
plication of.    See  Lands  Clauses  Act,  36. 

Lease,  property  subject  to* 

12. — Income  of  proceeds  of  sale] — During  the 
lifetime  of  a  tenant  for  life  freeholds  were  sold 
under  the  provisions  of  the  Settled  Land  Act, 
1882.  At  the  time  of  the  sale  the  property  was 
subject  to  a  lease  for  sixty  years  from  1851  at  a 
rent  of  2002.,  which,  at  the  date  of  the  lease,  had 
been  a  rack-rent :— Held,  that  the  tenant  for  life 
was,  during  the  continuance  of  the  term,  only 
entitled  to  be  paid  out  of  the  income  a  yearly  sum 
of  200Z.,  and  that  the  balance  of  the  income  must 
be  accumulated  for  the  benefit  of  the  remainder- 
men. Cottrell  v.  Cottrell,  54  Law  J.  Rep.  Chanc. 
417 ;  Law  Rep.  28  Ch.  D.  628.  ' 

Compensation  under  Lands  Clauses  Act:  pro- 
perty subjeot  to  leases.  See  Lands  Clauses 
Act,  34. 

Leaseholds. 

18. — Renewable  leaseholds:  income  of  pro- 
ceeds of  sale]  — Leaseholds  for  lives  in  settlement 
subjeot  to  a  trust  for  renewal  were,  after  refusal 
of  the  lessor  to  renew,  sold  under  the  Leases  and 
Sales  of  Settled  Estates  Acts  .-—Held,  that  the 
first  taker  was  entitled  only  to  the  income  of  the 
purchase-money.  In  re  Barber's  Settled  Estates, 
50  Law  J.  Rep.  Chanc.  769 ;  Law  Rep.  18  Ch. 
D.  624. 


14.— Renewable  leaseholds:  renewal  impos- 
sible :  purchase  of  reversion  by  assignee  of  tenant 
for  life] — A  testator  bequeathed  leaseholds,  held 
under  a  bishop,  to  trustees  upon  trust  to  renew. 
And  the  .testator  directed  that  his  trustees  should, 
out  of  the  rents  of  the  same  premises,  or  by  sale 
or  mortgage  thereof,  raise  the  fines  payable  on 
renewal;  and,  subject  thereto,  he  bequeathed 
the  same  premises  upon  trust  for  a  tenant  for 
life,  with  remainders  over.  The  reversion  be- 
came vested  in  the  Ecclesiastical  Commissioners, 
who,  in  the  year  1876,  agreed  to  sell  the  rever- 
sion in  part  of  the  property  to  the  assignee  of 
the  tenant  for  life,  in  consideration  of  the  sur- 
render of  the  lease  of  the  rest  and  the  payment 
of  a  sum  of  money.  In  the  year  1878  the  pro- 
perty so  agreed  to  be  sold  was  taken  by  the 
School  Board  for  London  under  their  statutory 
powers,  and  the  purchase-money  paid  into  Court 
and  invested  in  consols.  The  assignee  of  the 
tenant  for  life  then  presented  a  petition  asking 
to  have  the  consols  fund  transferred  to  him  : — 
Held,  that  he  must  be  deemed  to  have  acquired 
the  reversion  as  trustee  for  the  benefit  of  the 
persons  taking  under  the  will,  and  was  there- 
fore entitled  only  to  the  income  of  the  fund  in 
Court  during  the  lifetime  of  the  tenant  for  life, 
without  prejudice  to  his  right  to  be  recouped  out 
of  capital  the  cost  of  the  purchase.  In  re  Lord 
Ranelagh's  Will,  53  Law  J.  Rep.  Chanc.  689 ; 
Law  Rep.  26  Ch.  D.  590. 

15. — Repairs] — When  leasehold  houses  are 
vested  in  trustees  on  behalf  of  a  tenant  for 
life  and  remaindermen,  it  is  the  duty  of  the 
trustees  to  keep  the  property  free  from  the  risk 
of  forfeiture  by  a  breach  of  the  covenants  of  the 
lease,  and  they  are  entitled  to  have  the  rents 
applied  in  keeping  the  houses  in  a  proper  state 
of  repair.  The  trustees  are  not  bound  to  be  con- 
tent with  the  setting  apart  of  a  sum  of  money  in 
the  joint  names  of  themselves  and  the  tenant 
for  life  as  an  indemnity  against  the  consequences 
of  a  breach  of  the  covenants  of  the  lease,  but  are 
entitled  to  require  the  covenants  to  be  specifically 
performed.  In  re  Fowler ;  Fowler  v.  Odell,  Law 
Rep.  16  Ch.  D.  273. 

Outgoings. 

16. — "  Ordinary  outgoings  "  ;  drainage  ex- 
penses]— A  testator  bequeathed  leasehold  houses 
and  other  personal  property  to  trustees,  in  trust, 
after  payment  of  "all  ordinary  outgoings  for 
ground  rent,  repairs,  taxes,  expenses  of  insur- 
ance, or  otherwise,"  to  pay  the  income  to  his 
wife  for  life,  with  trusts  over.  One  of  the  lease- 
hold houses  was  held  by  the  testator  under  a 
lease  which  threw  upon  the  lessee  all  "  taxes, 
rates,  assessments,  and  impositions,"  and,  after 
his  death,  the  sanitary  authority  having  served 
a  notice  under  18  <fc  19  Vict.  c.  120,  s.  73  on  the 
occupier  of  the  house,  requiring  the  execution  of 
certain  drainage  works,  the  trustees  of  the  will 
employed  a  contractor  to  execute  the  works,  and 
deducted  the  expense  from  the  income  of  the 
tenant  for  life : — Held,  that  the  expense  was 
payable  out  of  the  income  of  the  testator's  estate, 
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and  not  out  of  the  corpus,  and  that  the  deduction 
had  been  properly  made.  In  re  Crawley ;  Acton 
v.  Crawley,  54  Law  J.  Rep.  Chanc.  652 ;  Law 
Rep.  28  Ch.  D.  431. 

Postponement  of  conversion. 

17.  —  Unconverted  personalty  subsequently 
falling  in]  —Where  a  will  contains  a  power  for 
trustees  at  their  discretion  to  postpone  conver- 
sion, and  outstanding  personal  estate  of  the  tes- 
tator has,  together  with  arrears  of  interest  there- 
on, fallen  in  many  years  after  the  date  of  the 
testator's  death,  the  proper  mode  of  apportion- 
ment between  tenant  for  life  and  remaindermen 
is  to  ascertain  what  sum  put  out  at  compound 
interest  at  four  per  cent,  from  the  date  of  the 
death  of  the  testator  would  have,  less  income 
tax,  produced  at  the  date  of  the  receipt  the 
amount  actually  received ;  and  the  sum  so  as- 
certained is  to  be  treated  as  capital,  and  the 
difference  as  income.  In  re  The  Earl  of  Chester- 
field's  Thrusts,  52  Law  J.  Rep.  Chanc.  958  ;  Law 
Rep.  24  Ch.  D.  643. 

Beavan  v.  Beavan  (Lord  Romilly,  M.R.,  Feb- 
ruary 22, 1869)  reported  and  followed.    Ibid. 

Timber. 

18. — Larch  plantations :  windfalls]  — A  large 
part  of  the  income  of  a  settled  estate  was  derived 
from  the  thinnings  and  cuttings  of  larch  planta- 
tions, and,  during  a  tenancy  for  life,  high  winds 
blew  down  a  very  large  proportion  of  the  larches, 
and  it  became  necessary  for  the  good  cultivation 
of  the  estate  to  remove  almost  the  whole  of  those 
which  remained.  It  was  estimated  that  it  would 
take  forty  years  for  the  plantations  to  yield  the 
same  income  as  before :— Held  (affirming  the 
decision  of  Pearson,  J.,  54  Law  J.  Rep.  Chanc. 
26 ;  Law  Rep.  28  Ch.  D.  220),  that  the  tenant 
for  life  was  not  entitled  to  receive  the  proceeds 
of  sale  either  of  the  trees  not  blown  down  but 
which  had  to  be  removed,  or  of  the  trees  which 
were  actually  blown  down,  but  that  the  whole  of 
the  proceeds  of  sale  must  be  invested  as  capital. 
But  held  (varying  the  order  of  Pearson,  J.),  that 
the  tenant  for  life  was  entitled  to  receive  out 
of  the  income  arising  from  the  invested  fund  and 
the  plantations  a  fixed  annual  sum,  equal  to  the 
average  income  which  would  have  been  derived 
from  the  plantations  if  no  gales  had  occurred — 
such  sum,  if  necessary,  to  be  made  up  out  of 
capital ;  the  trustees  to  be  at  liberty  to  have  re- 
course to  the  investments  or  the  income  of  the 
plantations  for  the  purpose  of  fresh  planting. 
In  re  Harrison's  Trusts  ;  Harrison  v.  Harrison 
(App.),  54  Law  J.  Rep.  Chanc.  617 ;  Law  Rep. 
28  Ch.  D.  220. 

TENANT  FROM  YEAR  TO  YEAR. 

See   Landlord    and    Tenant — Yearly  Tenant; 
Mortgage— Attornment,  6. 

TENANT  IN   COMMON. 

Repair :  liability  of  co-tenant :  lease :  holding 
over] — One  tenant  in  common  of  a  house  is  not 


entitled,  merely  by  virtue  of  his  relation  to  his 
co-tenant,  to  recover  from  him  money  expended 
on  the  repair  of  the  house  but  not  for  the 
purpose  of  preventing  its  destruction.  The 
only  remedy  by  which  contribution  may  be 
obtained  in  such  a  case  is  by  a  partition  suit, 
where  the  Court  will  take  into  account  reason- 
able expenditure  on  the  subject-matter  of  the 
tenancy.  The  assignee  of  a  lease  from  a  tenant 
in  common  seised  of  an  undivided  three-fourths 
of  a  house,  purchased  the  one-fourth  share  of 
the  other  tenant  in  common,  and  continued  in 
possession  of  the  house  after  the  expiration  of 
the  lease.  A  correspondence  then  took  place 
between  the  assignee  and  the  lessor,  but  without 
result,  as  to  a  continuance  of  the  tenancy  and 
the  amount  of  rent  to  be  paid : — Held  (affirming 
the  decision  of  the  Queen's  Bench  Division,  53 
Law  J.  Rep.  Q.B.  120 ;  Law  Rep.  12  Q.B.  D. 
194),  that  the  assignee  was  liable  as  a  tenant  at 
sufferance  to  pay  to  the  lessor,  by  way  of  use 
and  occupation,  the  rent  reserved  in  the  lease. 
Leigh  v.  Dickeson  (App.),  54  Law  J.  Rep.  Q.B.  18 ; 
Law  Rep.  15  Q3.  D.  60. 

Partition  action.    See  Partition. 

TENANT  IN  TAIL. 

Covenant  to  settle  after-acquired  property, 
effect  of.    See  Settlement,  2. 

Disentailing  deed :  construction :  intention  only 
to  interpolate  charges.    See  Power,  28. 

Disentailing  deed :  protector  of  settlement.  See 
Fines  and  Recoveries  Act,  2. 

Heirlooms :  vesting.    See  Heirlooms,  3. 

Infant:  powers  under  Settled  Land  Act.  See 
Settled  Land  Act,  28. 

Infant :  insurance  against  fire :  premiums  paid 
out  of  rents:  right  to  policy  moneys.  See 
Insurance,  Fire,  2. 

Limitation  to :  devise :  rule  in  Shelley's  Case. 
See  Will — Estate  or  interest,  6. 

Lunatic  :  allowance.    See  Lunatic,  19. 

Protector  of  settlement.  See  Fines  and  Re- 
coveries Act,  3. 

TENANT  OF  MANOR. 
Rights  of  common.    See  Common,  1. 

TENANT  PUR  AUTRE  VIE. 

Executory  devise] — Leaseholds  for  lives  were 
devised  to  A.  and  his  heirs,  and,  in  case  A.  died 
without  issue,  to  B. : — Held,  in  analogy  to  a  fee- 
simple,  that  A.  could  not  by  dealing  with  the 
property  defeat  the  executory  interest  of  B.  In 
re  Barber's  Settled  Estates,  50  Law  J.  Rep. 
Chanc.  769  ;  Law  Rep.  18  Ch.  D.  624. 

TENDER. 

Costs,  of,  to  parties  whose  appearance  is  not 
required.    See  Trustee  Relief  Act,  3. 


TESTAMENTAEY  APPOINTMENT-TIMBER. 
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TESTAMENTARY  APPOINTMENT. 
Bee  Power,  6-11. 

TESTAMENTARY  INSTRUMENT. 
See  Probate  ;  Will. 

THAMES. 

Rules  for  navigation.  See  Ship  —Collision,  36- 
41. 

THAMES  PRESERVATION, 

[Provision  for  the  preservation  of  the  river 
Thames  above  Teddington  Lock  for  purposes 
of  public  recreation.    48  A  49  Vict.  c.  76.] 

THEATRE. 

Public  performance  in  private  theatre'] — By  6 
&  7  Vict.  c.  68,  s.  2  (the  Theatres  Regulation 
Act),  it  is  enacted  that  "  it  shall  not  be  lawful 
to  have  or  keep  any  house  or  other  place  of 
public  resort  for  the  public  performance  of  stage 
plays  without  licence  from  the  Lord  Chamber- 
lain." The  appellant,  owner  of  a  private 
theatre,  lent  it  to  persons  for  the  performance  on 
four  occasions  of  plays  in  it  for  the  benefit  of  a 
charity.  Such  performances  were  advertised, 
and  tickets  of  admission  were  sold  by  the 
managers  on  behalf  of  the  charity  to  the  general 
public,  who  witnessed  the  performances  to  the 
number  of  about  300  on  each  occasion.  No 
money  was  taken  at  the  doors  ;  the  appellant's 
servants  opened  and  closed  the  house  for  the 
performances,  and  he  never  parted  with  the 
possession  of  the  building,  and  received  nothing 
for  the  use  of  his  house  or  servants.  The  ap- 
pellant was  convicted  under  the  above  section, 
he  not  having  any  licence :— Held,  that  the 
conviction  was  right.  Shelley  v.  Bethell,  53 
Law  J.  Rep.  M.C.  16 ;  Law  Rep.  12  Q.B.  D.  1. 

Free  admission.    See  Scotch  Law — Theatre. 

THELLUSSON  ACT. 

Periods  not  cumulative]  —  The  prescribed 
periods  mentioned  in  the  Thellusson  Act  beyond 
which  accumulations  of  income  must  not  extend 
are  not  cumulative — that  is  to  say,  when  one  of 
them  has  been  applied  and  exhausted,  recourse 
cannot  be  had  to  another  in  order  to  extend 
the  period  of  accumulation.  Jogger  v.  Jogger •, 
53  Law  J.  Rep.  Chanc.  201 ;  Law  Rep.  25  Ch. 
D.  729. 

By  a  post-nuptial  settlement  a  husband  gave 
his  personal  estate  to  trustees,  upon  trust  in  the 
first  place  to  appropriate  so  much  as  should  be 
necessary  for  his  own  personal  maintenance, 
and,  subject  thereto,  during  the  joint  lives  of 
himself  and  his  wife  and  the  life  of  the  survivor, 
to  apply  the  whole  or  any  part  of  the  annual 
income  for  the  support  of  the  wife  and  children, 
and  to  accumulate  the  surplus  (if  any)  so  that 
the  accumulations  should  follow  the  destination 
Digest,  1881-1885. 


of  the  principal,  with  liberty  to  resort  to  the 
accumulations  of  previous  years  and  apply  the 
same  to  the  support  of  the  wife  and  children, 
and  upon  the  death  of  the  survivor  of  the  hus- 
band and  wife  upon  trust  for  the  children  as 
therein  mentioned : — Held,  that  the  only  one  of 
the  four  terms  mentioned  in  the  Thellusson 
Act  which  applied  to  the  trust  for  accumulation 
was  the  first — namely,  the  life  of  the  grantor — 
and  that  the  trust  was  therefore  void  as  from 
the  date  of  his  death.    Ibid. 


THIRD  PARTY. 

Claim  against.    See  Practice— Parties,  21-35.- 

Taxation  of  costs  at  instance  of  third  party. 
See  Costs— Taxation,  37,  38. 

THREATS. 

[Procuring   defilement  of   woman  by   threats. 
See  48  &  49  Vict.  c.  69,  s.  3.] 

Money  demanded  with  threats.    See  Larceny,  6. 

TIDAL  RIVER. 

See  Fishery,  1 ;  River,  2. 

• 

TIMBER. 

liealty  or  personalty :  trees  affected  by  high 
winds] — A  testator  devised  estates  upon  whioh 
there  were  plantations  of  larch  trees.  At  the 
time  of  his  death  a  great  number  of  the  larch 
trees  had  been  more  or  less  blown  down  by  ex- 
traordinary gales.  It  was  held  by  Pearson,  J.  (54 
Law  J.  Rep.  Chanc.  5 ;  Law  Rep.  28  Ch.  D.  89), 
that,  as  between  the  devisees  and  the  executors 
of  the  testator,  the  trees  which  had  been  blown 
down  to  such  an  extent  that  they  could  not  grow 
as  trees  usually  grow  were  severed,  and  belonged 
to  the  executors,  and  that  the  trees  which  were 
merely  lifted  but  would  have  to  be  cut  for  the 
proper  cultivation  of  the  plantations  belonged 
to  the  devisees: — But,  Held,  by  the  Court  of 
Appeal,  in  allowing  an  appeal,  that,  having  re- 
gard to  the  maxim  "  quicquid  plantatur  solo, 
solo  cedit"  the  principle  applicable  was  that  if 
a  tree  was  attached  to  the  soil  it  was  real  estate, 
and  if  severed,  personalty;  that  the  life  and 
manner  of  growth  of  any  particular  tree  was  no 
test  of  its  attachment  to  the  soil,  and  that  the 
degree  of  attachment  or  severance  was  a  ques- 
tion of  fact  in  the  case  of  each  particular  tree. 
In  re  Ainslie ;  Swinburn  v.  Ainslie  (App.),  Law 
Rep.  30  Ch.  D.  485. 

Floats :  harbour  dues.    See  Scotch  Law —Har- 
bour, 1. 

Licence:  Canadian  law.     See  Colonial  Law — 
Canada,  20. 

Trees  blown  down :  settled  estate :  right  to  pro* 
ceeds  of  sale.    See  Tenant  for  Lite,  18, 
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TIME. 

See  Bankruptcy— Appeal,  12-15;  Practice— 
Appeal,  38-49  ;  Parties,  10 ;  Pleading,  25,  26; 
Writ  of  Summons,  4. 

TITHE  RENTCHARGE. 

[Amendment  and  extension  of  Acts  (6  <fe  7  Will. 
4.  c.  71,  <fcc.)  relating  to  redemption  of  tithe 
rentcharge  in  England  and  Wales.  48  &  49 
Vict.  c.  32.] 

Arrears :  sale  of  land  to  enforce  payment ; 
tithe  commutation  act,  1836  (6  &  7  Will.  4,  c.  71), 
5.  67] — The  owner  of  commuted  tithe  rentcharge 
has  no  right  to  have  the  land  sold  to  enforce 
payment  of  arrears.  Bailey  v.  Badham,  54 
Law  J.  Rep.  Chanc.  1067;  Law  Rep.  30  Ch. 
D.  84. 

Liability  of  owner  of  part  of  lands  charged. 
See  Rentcharge,  2. 

Payment  by  mistake.    See  Mistake,  1. 

TITLE. 

[Covenants  for,  implied  in  conveyance.  See 
Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41), 
s.  7.] 

Book,  of.    See  Copyright,  4. 

Gift  of  chattels  to  be  enjoyed  and  go  with  title. 
See  Heirlooms,  4. 

Land :  "  pretenoed  "  title :  right  of  entry  :  for- 
feiture. See  Entry,  3;  Vendor  and  Pur- 
chaser, 41. 

Newspaper,  of :  right  to  injunction.    See  Name. 

Sale  of  land.  See  Vendor  and  Purchaser, 
31-49. 

Specific  performance :  defective  title.  See 
Specific  Performance,  15, 16. 

TITLE-DEEDS. 

[Inspection  of  title-deeds  by  mortgagee.  44  & 
45  Vict.  c.  41,  s.  16.] 

Delivery  up :  jurisdiction] — Since  the  Judica- 
ture Acts  the  Chancery  Division  has  jurisdiction, 
on  the  application  of  the  legal  owner  of  title- 
deeds,  to  order  them  to  be  delivered  up  by  a 
purchaser  for  value  without  notice.  In  re  Cooper; 
Cooper  v.  Vesey  (App.),  51  Law  J.  Rep.  Chanc. 
862  ;  Law  Rep.  20  Ch.  D.  611. 

Custody  of.    See  Tenant  for  Life,  3. 

Delivery  up  of  deeds  in  foreclosure  action.  See 
Mortgage — Foreclosure,  4,  27. 

Possession  of :  priority.  See  Mortgage — 
Priority,  17-19. 

Registration  of.    See  Registration. 

Solicitor's  lien.    See  Solicitor,  21-28. 

TITLE  OP  ACTION. 

Amendment.    See  Practice— Parties,  7. 


TITLE  OF  BOOK. 
See  Copyright,  4. 

TITLE  OP  HONOUR. 

Hereditament:  sale  of  chattels  devolving  with 
title.    See  Settled  Land  Act,  3. 

TOBACCO. 

[Licences  for  sale  of  tobacco  and  snuff  in  rail- 
way carriages.    47  &  48  Vict.  c.  62,  s.  12.] 


TOLLS. 

Market:  whether  rateable  to   poor    rate. 
Poor  Rates,  6. 


See 


TORT. 

Actio  personalis :  survival  of  cause  of  action. 
See  Administration,  19;  Arbitration,  8; 
Practice— Parties,  11;  Solicitor,  17;  Tres- 
pass, 4. 

Married  woman:  right  to  sue.  See  Husband 
and  Wife,  5,  8. 

TOTAL  LOSS. 
See  Insurance,  Marine,  6,  7, 11, 19. 

TOWAGE. 
See  Ship — Towage. 

TOWING  PATH. 

Acquisition  of,  by  River  Conservancy  Commis- 
sioners.   See  River,  1. 

TOWNSHIP. 

Separate  townships :  election  of  waywardens. 
See  Highway,  26. 

TOWNS  IMPROVEMENT  CLAUSES  ACT. 

Expense  of  paving  street:  liability  of  ad- 
joining owners]  —  The  Towns  Improvement 
Clauses  Act,  1847  (10  <fc  11  Vict.  c.  84),  enacts, 
in  section  53,  that  "  If  any  street,  although  a 
public  highway  at  the  passing  of  the  special 
Act,  have  not  theretofore  been  well  and  suf- 
ficiently paved  and  flagged  or  otherwise  made 
good,"  the  local  authority  may  pave  <&c.  such 
street  at  the  expense  of  the  adjoining  owners ; 
and  "  thereafter  such  street  shall  be  repaired  " 
out  of  the  rates.  The  interpretation  clause 
enacts  that  "  the  word  '  street '  shall  extend  to 
and  inolude  any  road,  square,  court,  alley,  and 
thoroughfare  within  the  limits  of  the  special 
Act."  In  1857  a  special  Act  was  passed,  incor- 
porating the  above  provisions  amongst  others  of 
10  <&  11  Vict.  c.  34,  and  in  1864  a  provisional 
order  applied  it  to  P.  In  1875,  the  plaintiffs, 
the  corporation  of  P.,  at  their  own  expense,  by 
agreement  with  the  adjoining  owners,  widened 
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and  improved  a  public  highway  within  the 
limits  o!  the  special  Act,  and  gravelled,  chan- 
nelled, and  kerbed  a  footpath  at  the  side  of  the 
highway ;  but  they  did  not  then  pave  or  flag  it. 
In  1879,  the  plaintiffs,  acting  as  the  local  sani- 
tary authority,  paved  and  flagged  the  footpath, 
and  then  sought  to  recover  the  expense  of  so 
doing  from  the  defendants,  as  the  owners  of 
adjoining  lands.  It  was  found  by  a  jury  that 
the  road  in  question  was  not  in  1879  a  street  in 
the  popular  sense  of  the  word,  and  that  it  had 
been  made  good  in  1875 :— Held,  by  the  Court  of 
Appeal,  that  the  defendants  were  not  liable,  the 
road  having  been  otherwise  made  good  in  1875, 
so  that  the  expense  of  paving  done  since  that 
date  could  not  be  charged  upon  the  adjoining 
owners.  The  Mayor  Ac.  of  Portsmouth  v.  Smith 
and  others  (App.),  53  Law  J.  Rep.  QJ3.  92 ;  Law 
Rep.  13  Q.B.  D.  184. 

Held  also,  by  Brett,  MJt.,  and  Bowen,  L.J., 
that  the  time  to  which  the  word  "  theretofore  " 
referred  was  the-  date  of  the  passing  of  the 
special  Act ;  by  Baggallay,  L. J.,  that  it  was  the 
date  when  the  work  was  done.    Ibid. 

On  appeal  to  the  House  of  Lords, — Held,  that 
the  defendants  were  not  liable,  on  the  ground 
that  the  road  had  been  theretofore  made  good, 
the  House  not  deciding  whether  it  was  a  "  street " 
within  the  meaning  of  section  53.  The  Mayor 
Ac.  of  Portsmouth  v.  Smith  (H.L.),  54  Law  J. 
Bep.  Q.B.  473 ;  Law  Bep.  10  App.  Cas.  364. 

The  word  "theretofore"  in  section  53  means 
"  before  the  work  is  done  by  the  commissioners," 
not  "before  the  passing  of  the  special  Act." 
Ibid. 

TRADE. 

Carried  on  by  trustee.    See  Trust— Costs,  14. 

Carried  on  by  trustee  in  bankruptcy.  See  Bank- 
ruptcy— Trustee,  7. 

Covenant  not  to  carry  on  trade.  See  Covenant, 
7,8. 

TRADE  MARK. 
Abandonment. 
Infringement. 
Registration. 

Class  of  goods. 

Descriptive  word. 

Fraudulent  user. 

Old  or  new  mark. 

Procedure. 

Rectification. 

Three  mark  rule. 
Validity. 

[Patents,  Designs,  and  Trade  Marks  Act,  1888. 
Amendment  and  consolidation  of  the  law 
relating  to  the  registration  of  trade  marks. 
Application  for  registration,  form  of,  s.  62. 
Application  for  registration  to  be  advertised  by 
Comptroller,  s.  68.    Application  for  registra- 


tion, limit  of  time  for  proceeding  with,  s.  63. 
Assignment  and  transmission  of  a  trade  mark 
only  to  be  in  connection  with  goodwill  of 
business,  s.  70.  Colonial  arrangements,  s.  108. 
Colour,  trade  mark  may  be  registered  in  any, 
s.  67.  Common  marks,  addition  of,  s.  74. 
Comptroller,  discretion  of,  to  refuse  registra- 
tion where  contrary  to  law  or  morality,  s.  86. 
Conditions  of  registration,  s.  64.  Conflicting 
claims,  s.  71.  Connection  of  mark  with 
goods,  s.  65.  Distinctive  devices  and  words, 
addition  of,  s.  74.  Fees  for  registration,  s.  80. 
Offences  under  the  Act,  ss.  105,  106.  Opposi- 
tion to  registration,  s.  69.  Proprietor,  rights 
of,  s.  87.  Register,  establishment  of,  s.  78. 
Register,  removal  from,  of  trade  mark  after 
fourteen  years  unless  fee  paid,  s.  79.  Regis- 
tration, effect  of,  ss.  75-77.  Registration, 
restrictions  on,  ss.  72,  73.  Rules,  power  to 
Board  of  Trade  to  make,  s.  101.  Series  of 
marks,  registration  of,  s.  66.  Sheffield  marks, 
s.  81.  Trust,  none  to  be  entered  in  register, 
b.  85.    46  &  47  Viot.  o.  57.] 

[Additional  Rules  under  Trade  Marks  Registra- 
tion Acts,  1875-77,  June  24  and  26,  1882. 
See  51  Law  J.  Rep.  Q.B.  ad  init.] 


Abandonment. 

L — Acquiescence]  —  To  constitute  abandon- 
ment of  a  trade  mark  an  intention  to  abandon 
must  be  shewn.  Mere  evidence  of  non-user  is 
insufficient.  J.  O.  Mouson  A  Co.  v.  Boehm ;  in 
re  Boehm' s  Trade  Mark,  53  Law  J.  Bep.  Chano. 
932 ;  Law  Bep.  26  Ch.  D.  398. 

Crossley  v.  Lightowler  (36  Law  J.  Bep.  Chano. 
584 ;  Law  Bep.  2  Chano.  478)  compared.    Ibid. 

The  fact  of  non-registration  does  not  help  to 
shew  an  intention  to  abandon,  because  regis- 
tration is  merely  a  condition  precedent  to  suing. 
Ibid. 

To  constitute  acquiescence  in  another's  user 
of  a  trade  mark,  knowledge  of  such  user  must 
be  shewn.    Ibid. 

Infringement. 

2. — Injunction:  innocent  consignee :  costs] — 
The  defendant,  a  manufacturer  of  earthenware, 
ordered  5,000  cigars  to  be  consigned  to  him  by  a 
foreign  dealer.  He  had  bought  the  cigars  for 
family  use,  and  until  he  was  served  with  the 
writ  had  not  only  been  unaware  of  the  plaintiffs' 
name  as  manufacturers  of  cigars,  but  had  not 
even  seen  the  boxes  consigned  to  him,  nor  even 
known  that  they  had  any  brand.  The  cigars  were 
forwarded  to  this  country  in  boxes  bearing  a 
spurious  brand  purporting  to  be  that  of  the 
plaintiffs.  In  an  action  for  an  injunction  to 
restrain  the  defendant  from  selling  the  cigars, 
for  destruction  of  the  boxes,  and  for  damages, 
the  defendant,  immediately  after  service  of  the 
writ,  offered  the  plaintiffs  all  the  relief  asked 
for ;  and,  at  the  hearing  of  a  motion  for  an  in- 
terim injunction,  assented  to  an  undertaking  in 
the  terms  of  the  writ,  the  question  of  costs  being 
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reserved :— Held,  that  the  defendant  had  com- 
mitted an  infringement  of  the  plaintiffs'  trade 
mark,  and  most  therefore  pay  the  costs  of  the 
action.  Upmann  v.  Forester,  52  Law  J.  Rep. 
Chanc.  946  ;  Law  Rep.  24  Ch.  D.  231. 

3. — Intention  to  deceive] — The  defendants, 
manufacturers  of  sewing  machines,  issued  trade 
circulars  which  described  certain  Bewing  ma- 
chines, therein  stated  to  be  manufactured  by 
the  defendants,  as  "  Singer  Sewing  Machines," 
"Singer  Systems."  The  circulars  were  sent 
only  to  wholesale  dealers.  The  plaintiffs  com- 
plained of  the  use  of  the  name  "  Singer,"  on  the 
ground  that  it  had  no  other  meaning  than  that 
the  machines  so  named  were  manufactured  by 
the  plaintiffs,  and  that  there  was  no  system  or 
principle  common  to  such  machines:— Held, 
that  as  the  circulars  expressly  stated  that  the 
machines  were  manufactured  by  the  defendants, 
and  as  they  were  issued  only  to  persons  who 
would  certainly  not  be  misled,  the  defendants 
had  evidently  not  intended  to  represent  their 
machines  as  manufactured  by  the  plaintiffs,  and 
had  not  infringed  the  plaintiffs'  trade  mark.  The 
Singer  Manufacturing  Company  v.  Loog  (H.L.), 
62  Law  J.  Rep.  Chanc.  481 ;  Law  Rep.  8  App. 
Cas.  15. 

4. — Intention  to  deceive  :  evidence] — An  imi- 
tation of  a  trade  mark  will  be  restrained  by  in- 
junction if  it  is  likely  to  deceive  the  ultimate 
purchaser  of  goods.  Johnston  &  Co.  v.  Orr  Ewing 
dt  Co.  (H.L.),  51  Law  J.  Rep.  Chanc.  797 ;  Law 
Rep.  7  App.  Cas.  219. 

Where  the  plaintiffs  had  acquired  a  trade 
mark  for  goods  manufactured  for  the  Indian 
market,  the  defendants  were  restrained  from  the 
use  of  a  mark  calculated  to  be  mistaken  for 
the  plaintiffs'  by  ignorant  natives,  though  not 
by  any  one  in  the  trade  or  able  to  read  English. 
Ibid. 

Registration. 

Class  of  goods. 

6. — Registration  for  entire  class:  user  for 
part  of  class  only]— An  assignee  of  the  goodwill 
of  a  business  with  the  right  to  a  trade  mark 
which  has  been  registered  by  the  assignor  under 
the  Trade  Marks  Registration  Act,  1875,  in  re- 
spect of  an  entire  class,  but  of  which  the  articles 
dealt  with  in  such  business  form  part  only,  is 
not  entitled  to  the  exclusive  user  of  the  trade 
mark  for  the  entire  class,  but  only  for  the  par- 
ticular articles  in  connection  with  which  it  is 
actually  used,  even  though  the  trade  mark  may 
have  been  on  the  register  for  five  years,  Edward 
v.  Dennis  ;  in  re  Edwards*  Trade  Mark  (App.), 
55  Law  J.  Rep.  Chanc.  125  ;  Law  Rep.  30  Ch.  D. 
454. 

Descriptive  word. 

8.  —  Device  :  publici  juris :  trade  marks 
registration  act,  1875,  sections  6  and  10J — A  de- 
vice consisting  of  a  portrait  and  certain  words 
the  essential  portion  of  which  were  descriptive 
of  the  articles  sold  and  publici  juris  cannot  be 
registered  as  a  trade  mark.    In  re  Anderson's 


Trade  Mark,  53  Law  J.  Rep.  Chanc.  664  ;  Law 
Rep.  20  Ch.  D.  409.  [Affirmed  on  appeal,  54  Law 
J.  Rep.  Chanc.  1084.] 

A  photograph  of  the  inventor  placed  on  the 
article  sold  is  not  a  sufficiently  "  distinctive  de- 
vice "  within  the  Trade  Marks  Registration  Act, 
1875,  section  10,  to  be  entitled  to  registration 
per  se.    Ibid. 

7. — "  Valvoline  "  :  "  calculated  to  deceive  "] 
— Where  one  person  registers,  under  the  Trade 
Marks  Registration  Act,  1875,  a  trade  mark 
consisting  of  a  distinctive  device  together  with  a 
word  descriptive  of  the  article  to  which  the 
mark  is  to  be  applied,  another  person  is  entitled, 
notwithstanding  such  registration,  to  register 
for  the  same  goods  a  trade  mark  consisting  of  a 
different  distinctive  device  together  with  a  de- 
scriptive word  identical  with  or  similar  to  the 
word  comprised  in  the  earlier  trade  mark.  In 
re  Horsburgh  &  Co.'s  Application,  53  Law  J.  Rep. 
Chanc.  237. 

The  prohibition  of  section  6  of  the  Trade 
Marks  Registration  Act,  1875,  against  register- 
ing in  connection  with  trade  marks  words  the 
exclusive  use  of  which  would  not  "  by  reason  of 
their  being  calculated  to  deceive,  or  otherwise, 
be  deemed  entitled  to  protection  in  a  Court  of 
equity,"  refers  to  deceptiveness  inherent  in  the 
words  themselves,  and  not  to  deceptiveness 
arising  from  similarity  to  words  comprised  in 
other  trade  marks.    Ibid. 

A  device  having  been  registered,  together  with 
the  word  "  Valvoline,"  as  a  trade  mark  for  lubri- 
cating oil, — Held,  that  a  different  firm  might 
register  for  the  same  article  the  word  "  Valvo- 
leum  "  in  combination  with  a  different  device. 
Ibid. 

8. — "  Valvoline  " :  five  years1  registration]  — 
In  order  that  a  word  may  be  registered  as  a 
trade  mark  under  the  10th  section  of  the  Trade 
Marks  Registration  Act,  1875,  it  must  be  shewn 
that  it  has  been  used  as  a  trade  mark  and  not 
merely  as  descriptive  of  the  article  to  which  it 
is  applied.  If  a  word  has  been  by  mistake  so 
registered,  the  registration  which  by  section  3 
makes  it  prima  facie  evidence  of  the  right  of  the 
registered  owner  to  the  exclusive  use  of  that 
trade  mark,  and  the  continuance  of  that  regis- 
tration for  five  years  conclusive  evidence  of  the 
same  thing,  does  not  prevent  any  one  who  finds 
himself  aggrieved  by  that  registration  from  ap- 
plying under  section  5  to  have  that  mark  re- 
moved from  the  register,  but  some  burden  of 
proof  that  the  mark  was  improperly  registered 
lies  on  the  person  making  the  objection.  L.  & 
E.  in  1873  invented  and  uced  in  America  the 
word  "  valvoline  "  as  descriptive  of  a  particular 
kind  of  oil  for  valves,  and  in  the  same  year  they 
adopted  and  registered  in  America  that  word  in 
combination  with  a  device  as  their  trade  mark 
for  the  same  article.  In  1877  they  registered 
the  same  mark  in  England,  and  in  1878  they 
registered  the  word  "  Valvoline  "  alone  in  Eng- 
land as  a  trade  mark  for  their  oil : — Held,  that 
"valvoline  "  was  merely  descriptive  of  lubrica- 
ting oil,  and  that  it  had  been  so  used  by  L.  <fc  E. 
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from  1873  to  1878,  and  that  the  registration  of 
it  as  a  trade  mark  in  1878  was  wrongful. 
Leonard  and  Ellis  v.  Wells  and  Co. ;  in  re 
Leonard  and  Ellis's  Trade  Mark  (App.),  53  Law 
J.  Rep.  Chanc.  603  ;  Law  Rep.  26  Ch.  D.  288. 

Held,  that  another  firm  could  not  be  restrained 
from  using  the  word  as  descriptive  of  lubricating 
oils  unless  they  used  it  in  such  a  way  as  to  lead 
the  public  to  think  that  the  articles  so  described 
were  the  manufacture  of  L.  &  E.    Ibid. 

Decision  of  Pearson,  J.  (53  Law  J.  Rep.  Chanc. 
233),  affirmed.    Ibid. 

Disclaimer. 
See  No.  16  infra. 

Fraudulent  user. 

9.— Where  it  appeared  that  the  user  of  a 
trade  mark  in  this  country  was  in  its  inception 
a  fraud  on  the  rights  of  foreign  manufacturers, 
and  was  calculated  to  deceive  purchasers,  the 
Court  refused  to  allow  the  registration  of  such 
mark  in  combination  with  certain  words,  not- 
withstanding that  the  user  of  the  mark  by  the 
applicants  and  others  in  this  country  had  ex- 
tended over  a  period  of  fifty  years.  In  re  Beaton's 
Trade  Mark,  53  Law  J.  Rep.  Chanc.  959 ;  Law 
Rep.  27  Ch.  D.  570. 

Semble, — The  fact  that  a  trade  mark  has  been 
used  for  a  great  number  of  years  is  not  of  itself 
an  absolute  bar  to  the  obtaining  of  an  injunc- 
tion restraining  the  use  of  it,  but  the  onus  is 
upon  those  who  object  to  its  use  to  shew  that 
such  use  was  originally  fraudulent,  and  that  it 
is  still  calculated  to  deceive ;  and  where  the  user 
has  extended  over  a  very  long  period,  proportion- 
ately strong  evidence  will  be  required  to  induce 
the  Court  to  grant  an  injunction.    Ibid. 

Old  or  new  mark. 

10. — Registration :  new  mark  :  mark  already 
registered  in  same  class :  limited  registration] — 
Under  the  Trade  Marks  Registration  Act,  1875, 
a  new  mark  may  be  registered  for  some  of  the 
goods  in  a  class,  although  a  similar  old  mark 
has  been  already  registered  for  other  goods  in 
the  same  class,  if  the  respective  goods  are  suffi- 
ciently distinct,  so  that  no  confusion  can  take 
place.  In  re  F.  Braby  <&  Co.'s  Applications;  in 
re  The  Shropshire  Iron  Company's  Trade  Marks, 
61  Law  J.  Rep.  Chanc.  637  ;  Law  Rep.  21  Ch.  D. 
223. 

11. — Similarity] — A  new  mark  may  be  regis- 
tered in  respect  of  some  of  the  goods  in  a  class, 
though  a  similar  old  mark  is  already  registered 
for  other  goods  in  the  same  class,  if  the  goods 
are  distinct.  Any  mark  used  before  the  Trade 
Marks  Registration  Act,  1875,  is  an  old  mark 
only  in  respect  of  the  goods  as  to  which  it  has 
been  used.  So  far  as  regards  other  goods  it 
will  be  treated  as  a  new  mark,  and  will  not  be 
registered  if  it  clashes  with  another  mark  which 
is  old  in  respect  of  those  goods.  Old  marks  may 
be  registered  up  to  the  number  of  three  by  dif- 
ferent persons  in  respect  of  the  same  goods,  even 
if  identical ;  but  this  rule  does  not  apply  to  new 


marks,  and  if  the  same  old  mark  has  been  used 
in  respect  of  the  same  goods  by  more  than  three 
different  persons,  it  is  a  common  mark.  In  re 
Jcllcy,  Son  &  Jones's  Application,  51  Law  J. 
Rep.  Chanc.  639n. 

12. — Similarity:  old  mark] — An  American 
firm  of  oil  manufacturers  applied  in  1884  for 
the  registration  in  England  of  a  trade  mark 
called  the  "  White  Rose  ">  in  respect  of  an  illu- 
minating oil  manufactured  by  them.  This  mark 
had  been  used  by  them  in  America  since  1872, 
and  had  been  well  known  in  the  English  trade 
before  1875.  There  was  already  upon  the  regis- 
ter a  similar  mark  called  (<  Rosaline,"  which 
had  been  registered  by  an  English  firm  in  1877  : 
— Held,  that  although  there  was  sufficient  simi- 
larity between  the  two  marks  to  render  it  pro- 
bable that  the  one  might  be  mistaken  for  the 
other,  yet,  inasmuch  as  the  American  mark  was 
practically  an  old  mark,  registration  ought  to  be 
allowed.  In  re  The  "  White  Rose  "  Trade  Mark, 
54  Law  J.  Rep.  Chanc.  961 ;  Law  Rep.  30  Ch.  D. 
505. 

13. — When  comparing  a  trade  mark  tendered 
for  registration  with  another  mark  already  on 
the  register  or  assigned  by  the  Cutlers*  Company, 
Sheffield,  for  the  purpose  of  ascertaining  whether 
the  new  mark  so  nearly  resembles  the  old  one 
as  to  be  calculated  to  deceive,  the  Court  will 
have  regard  to  the  nature  of  the  goods,  to  the 
nature  and  size  of  the  mark,  to  the  mode  of 
affixing  it  to  the  goods,  to  the  probable  result  in 
practice,  and  to  all  the  circumstances  of  the 
case ;  and  if,  having  regard  to  such  circumstances, 
the  new  mark  would  be  likely  to  be  mistaken  for 
the  old  one,  registration  will  be  refused.  In  re 
Rosing1  s  Application  (App.),  54  Law  J.  Rep. 
Chanc  975. 

R.  applied  for  the  registration  of  a  new  mark 
for  cutlery  and  metal  goods  included  in  classes 
12  and  13,  such  trade  mark  representing  a  part 
of  his  armorial  bearings,  and  consisting  of  a 
curved  horn,  with  a  twist  in  the  middle,  and 
surmounted  by  two  roses.  The  application  was 
opposed  by  the  Cutlers'  Company  of  Sheffield, 
on  the  ground  that  the  mark  so  nearly  resembled 
a  Sheffield  mark  for  similar  articles  assigned 
forty-five  years  previously  to  H.,  as  to  be  calcu- 
lated to  deceive.  H.'s  mark  consisted  of  a  curved 
horn,  suspended  by  a  looped  cord.  The  marks 
were  sufficiently  distinct  when  printed  in  a  large 
size,  but  the  Court  of  Appeal  being  of  opinion 
that,  in  practice,  when  the  two  marks  were 
stamped  in  a  small  size  on  small  metal  articles, 
and  having  regard  also  to  the  probability  of 
blurring  taking  place  in  the  process  of  stamping, 
the  one  mark  would  be  likely  to  be  mistaken  for 
the  other, — Held,  reversing  the  decision  of  Bacon, 
V.C.,  that  registration  must  be  refused.    Ibid. 

R.  also  applied  for  registration  for  metal  goods 
in  class  5  which  were  not  included  in  the  Cutlers' 
Company's  Acts :— •  Held,  that  the  Cutlers'  Com- 
pany were  not  entitled  to  oppose  with  respect  to 
goods  not  included  in  their  Acts,  and  that  regis- 
tration in  class  5,  limited  to  the  specified  articles, 
should  be  allowed.    Ibid. 
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14.— A  trade  mark  used  before  the  Trade 
Marks  Registration  Act,  1875,  is  an  ol4  mark 
only  in  respect  of  the  goods  as  to  which  it  has 
been  used.  So  far  as  regards  other  goods,  it 
will  be  treated  as  a  new  mark,  and  will  not  be 
registered  if  it  clashes  with  another  mark  which 
is  old  in  respect  of  those  goods.  Inre  Lyndon's 
Application,  54  Law  J.  Rep.  Chanc.  972.  [Re- 
versed on  appeal,  55  Law  J.  Rep.  Chanc.  456.] 

Although  a  new  trade  mark  may  be  easily  dis- 
tinguishable from  an  old  one  so  long  as  both  are 
used  properly  and  continue  in  their  original  con- 
dition, yet  registration  will  be  refused  to  the 
new  mark  if  there  is  such  a  degree  of  resem- 
blance between  the  two  that  the  new  one  might 
be  calculated  to  deceive  if  used  improperly  or 
worn.    Ibid. 

In  re  Worthington's  Application  (49  Law  J. 
Rep.  Chanc.  646 ;  Law  Rep.  14  Ch.  D.  8)  and 
In  re  Rosing's  Application  (see  last  case)  fol- 
lowed.   Ibid. 

New  or  original  design.    See  Copyright,  6. 

Procedure. 

\B.— Appeal :  costs]—  The  costs  of  a  successful 
appeal  to  the  Court  from  a  refusal  by  the  Comp- 
troller-General to  register  a  trade  mark  must  be 
paid  by  the  appellant.  In  re  The  Trade  Mark 
"Alpine";  Stapley  <&  Smith's  Application,  54 
Law  J.  Rep.  Chanc.  727 ;  Law  Rep.  29  Ch.  D.  877. 

16. — Common  elements  in  mark:  mode  of 
registration  :  disclaimer] — When  application  is 
made  for  the  registration  of  a  trade  mark  com- 
posed in  part  of  distinctive  elements  and  in  part 
of  elements  common  to  the  trade,  the  proper 
form  of  registration  is  to  register  the  entire  mark, 
and  to  add  a  note  disclaiming  the  exclusive  right 
to  the  common  elements.  In  re  Kuhn  &  Co.'s 
Trade  Marks,  53  Law  J.  Rep.  Chanc  238. 

If  in  such  a  case  the  entire  mark  is  registered 
without*  any  disclaimer,  the  registration  may 
afterwards,  on  an  application  by  persons  ag- 
grieved, be  rectified  by  adding  a  disclaimer, 
even  though  the  registered  proprietor  does  not 
consent  to  the  rectification.    Ibid. 

Where  the  registration  of  certain  trade  marks, 
composed  as  above  stated,  was  ordered  to  be 
rectified,  and  the  registered  proprietor  did  not 
consent  to  the  rectification,  but  appeared  by 
counsel  on  the  hearing  of  the  motion,— Held, 
that  the  respondents  must  pay  the  costs  of  the 
application,  notwithstanding  that  no  previous 
notice  of  it  had  been  given  them  and  that  they 
had  sent  notice  to  all  the  trade  when  their 
registration  was  effected,  after  which  a  year  and 
a  half  had  passed  before  the  motion  to  rectify 
was  made.    Ibid. 

But,  semble,  that  if  it  had  been  proved  that 
the  common  elements  in  the  marks  had  become 
common  solely  by  the  former  common  piracy  of 
the  applicants  for  rectification,  the  respondents 
being  foreigners,  the  latter  would  not  have  been 
made  to  pay  the  costs.    Ibid. 

In  re  Barrows  (46  Law  J.  Rep.  Chanc.  725 ; 
Law  Rep.  5  Ch.  D«  353)  commented  on.    Ibid. 


17.— Comptroller :  jurisdiction]— The  Comp- 
troller of  Patents  cannot  register  a  trade  mark 
resembling  one  already  on  the  register  without 
the  sanction  of  the  Court.  In  re  Price's  Patent 
Candle  Company's  Application,  54  Law  J.  Rep. 
Chanc.  210 ;  Law  Rep.  27  Ch.  D.  681. 

18. — Restriction  of  user:  entry  of  note  on 
register  :  ex  parte  application] — Where  the 
owner  of  a  registered  trade  mark  objects  to  the 
proposed  registration  of  another  trade  mark  for 
use  in  connection  with  goods  included  in  classes 
for  which  the  first  trade  mark  is  used,  but  does 
not  lodge  any  formal  objection  to  the  application 
for  registration,  and  an  agreement  is  entered 
into  between  the  registered  owner  and  the  appli- 
cant that  his  proposed  trade  mark  shall  be 
qualified  by  a  restriction  limiting  the  right  of 
user,  and  that  the  applicant  shall  cause  a  note 
of  such  restriction  to  be  entered  on  the  register, 
the  applicant  can  obtain,  on  an  ex  parte  appli- 
cation in  pursuance  of  the  agreement,  an  order 
directing  the  Comptroller  of  Trade  Marks  to 
enter  such  a  note  on  the  register.  In  re  Keep's 
Trade  Mark,  54  Law  J.  Rep.  Chanc.  637. 

19. — Restriction  of  user:  identical  marks]— 
Two  firms  having  registered  similar  trade  marks 
in  respect  of  goods  in  the  same  class,  an  ex 
parte  order  was  made,  on  the  joint  application 
of  both  firms,  varying  the  entries  on  the  register 
by  adding  to  the  registration  of  each  of  the 
marks  a  note  to  the  effect  that  the  user  thereof 
was  restricted  by  an  agreement  entered  into 
between  the  applicants  (v.  S.  C.  54  Law  J. 
Rep.  Chanc  216).  The  Comptroller-General 
moved  to  discharge  the  order :— Held,  that  the 
order  as  made  was  irregular,  and  should  be 
varied  by  directing  reciprocal  undertakings  re- 
stricting user  to  locality  to  be  entered  on  the 
register,  as  in  In  re  Rabone  &  Co.  (Seb.  Dig.  643). 
In  re  Mitchell  &  Co.'s  and  Houghton  d>  Hall- 
mark's Trade  Marks,  54  Law  J.  Rep.  Chanc. 
809 ;  Law  Rep.  28  Ch.  D.  666. 

Rectification. 

20. — Jurisdiction] — The  power  conferred  on 
the  Court  by  the  Trade  Marks  Registration  Acts 
to  order  rectification  of  the  register  of  trade 
marks  is  applicable  only  to  cases  in  which  there 
has  been  some  mistake  in  the  original  registra- 
tion, not  to  cases  where  the  register  has  become 
defective  by  reason  of  circumstances  which  have 
occurred  subsequently  to  such  registration.  In 
re  Ward,  Sturt  <t  Sharp's  Trade  Marks,  60  Law 
J.  Rep.  Chanc  347. 

21. — Lapse  of  five  years] — The  right  to  the 
exclusive  use  of  a  trade  mark  after  five  years' 
registration  conferred  by  section  76  of  the  Act  of 
1875  is  subject  to  and  controlled  by  section  90, 
and  therefore  it  is  competent  under  this  latter 
section  for  any  person  aggrieved,  notwithstand- 
ing the  lapse  of  five  years,  to  shew  that  the 
device  registered  as  a  trade  mark  was  not  at 
the  date  of  registration  a  mark  authorised  to  be 
registered.  Inre  Lloyd  <t  Sons'  Trade  Mark,  54 
Law  J.  Rep.  Chanc.  66 ;  Law  Rep.  27  Ch.  D.  646. 
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22. — Lapse  of  five  years  :  person  aggrieved] — 
An  application  under  the  5th  section  of  the  Act 
of  1875,  by  a  person  aggrieved,  for  rectification  of 
the  register  in  any  of  the  oases  mentioned  in  that 
section,  is  not  restricted  by  section  3  of  the  Act 
to  a  period  of  five  years  from  the  registration 
complained  of.  In  re  J.  B.  Palmer's  Application 
and  Trade  Marks  Registration  Act,  1875  (App.)t 
51  Law  J.  Rep.  Chanc.  673 ;  Law  Rep.  21  Gh.  D.  47. 

The  registration  of  a  mark  which  is  not  pro- 
perly capable  of  registration  as  a  trade  mark 
does  not,  after  the  lapse  of  five  years,  give  to 
the  proprietor  of  the  mark  any  right  to  the  ex- 
clusive use  of  it  as  a  trade  mark.    Ibid. 

Upon  an  application  made  under  section  5, 
more  than  five  years  after  the  registration  of  the 
mark  complained  of,  the  applicant,  when  about 
to  adduce  evidence  that  the  words  registered 
were  at  the  date  of  registration  well  known  in 
the  trade  as  descriptive  of  the  article,  was  stopped 
by  Chitty,  J.,  on  the  ground  that  after  the  ex- 
piration of  five  years  the  right  to  the  mark 
could  not  be  challenged.    Ibid. 

On  appeal  the  order  was  discharged,  and  the 
case  was  remitted  for  the  purpose  of  adducing 
the  evidence  which  was  necessary  to  prove  this 
question  of  law,  whether  the  mark  was  at  the 
date  of  registration  capable  of  being  registered 
«s  a  trade  mark.    Ibid. 

23. — Limitation  to  part  of  class] — The  object 
of  the  Act  of  1875  ifi  not  to  give  new  rights,  but 
to  plaoe  a  restriction  on  the  bringing  of  actions 
for  infringement  of  trade  marks,  by  requiring 
the  previous  registration  of  such  marks ;  and 
also,  tiy  means  of  registration,  to  facilitate  the 
evidence  of  .title  to  trade  marks.  In  re  Edwards1 
Trade  Mark;  Edwards  v.  Dennis,  55  Law  J. 
Rep.  Chanc.  125  ;  Law  Rep.  30  Ch.  D.  454. 

If  a  person  has  been  on  the  register  for  five 
years  as  the  proprietor  of  a  trade  mark,  section  3 
is  conclusive  as  to  his  right  to  bring  an  action 
for  infringement  of  that  mark,  and  the  registra- 
tion is  in  that  action  conclusive  evidence  of  his 
right  to  the  exclusive  user  of  the  mark.  But 
sections  3  and  5  being  independent  sections,  the 
title  acquired  under  the  former  is  no  bar  to  an 
application  under  the  latter  to  rectify  the  register 
even  after  five  years*  registration,  and  on  such 
an  application  the  Court  has  to  consider  whether 
the  mark  is  properly  on  the  register.    Ibid. 

The  registration  is  to  be  limited  to  the  par- 
ticular goods  in  connection  with  which  the  trade 
mark  is  used.    Ibid. 

So  where  E.,  a  manufacturer  of  iron  sheets, 
had  registered  for  more  than  five  years  as  pro- 
prietor of  a  trade  mark  generally  for  the  whole 
of  class  5,  described  as  "  unwrought  and  partly 
wrought  metals  used  in  manufacture,"  upon 
a  summons  taken  out  by  a  manufacturer  of  steel 
and  iron  wire,  one  of  the  articles  comprised  in 
that  olass,  who  had  registered  a  similar  trade 
mark  confined  to  steel  and  iron  wire,  the  register 
was  rectified  by  limiting  the  registration  of  E.'s 
trade  mark  to  the  particular  goods  in  which  he 
was  carrying  on  business — namely,  iron  sheets. 
Ibid. 


If  a  man  who  has  registered  a  trade  mark  for 
any  particular  goods  wishes  to  extend  his  business 
to  a  new  description  of  goods,  and  to  use  his 
trade  mark  in  connection  with  those  goods, 
a  further  registration  of  his  trade  mark  in  re- 
spect of  those  goods  is  necessary.    Ibid. 

Whether  a  trade  mark  can  be  registered  which 
is  not  in  actual  user  as  such  at  the  time  of 
registration,  queere.    Ibid. 

The  assignee  of  a  trade  mark  has  no  higher 
right  than  his  assignor  had,  and  he  has  there- 
fore no  exclusive  right  to  .a  trade  mark,  unless 
the  business  of  the  assignor  assigned  to  him  is 
coextensive  with  the  trade  mark  as  registered. 
Ibid. 

Where  an  alleged  infringement  consists  of 
using  not  the  exact  mark  upon  the  register,  but 
a  similar  one,  the  Court  must  proceed  on  the 
principle  which  existed  previously  to  the  Act, 
that  no  person  is  to  be  at  liberty  to  pass  off  his 
goods'as  those  of  another.    Ibid. 

24. — Person  aggrieved:  "engaged  in  bust- 
ness  "  ,•  words  descriptive  of  patented  article] — 
The  assignee  of  a  patent  for  a  washing-machine 
applied  to  it  the  name  of  "  The  Home  Washer," 
and  registered  that  name  as  his  trade  mark  in 
respect  of  it.  He  did  not  manufacture  the 
machines,  or  any  other  goods  in  the  same  class, 
but  granted  an  exclusive  licence  to  a  manufac- 
turing firm,  who  paid  him  royalties.  They  in- 
vented and  patented  various  improvements  in 
the  machine,  and  after  the  expiration  of  the 
patent  (six  years  from  the  registration  of  the 
trade  mark)  they  continued  to  manufacture 
the  improved  machines  and  to  describe  them 
by  the  old  name,  but  paid  no  royalties,  and  the 
registered  proprietor  had  not,  after  a  year  and 
nine  months  from  the  expiration,  begun  to  manu- 
facture, though  he  had  been  in  negotiation  with 
manufacturers  for  them  to  do  so  in  conjunction 
with  him : — Held,  that  the  former  licensees 
(against  whom  the  registered  proprietor  was 
moving  for  an  injunction)  were  "  persons 
aggrieved"  within  rule  33,  and  that  the  mark 
must  be  removed  from  the  register  of  trade 
marks  on  the  ground  that,  notwithstanding  the 
negotiations,  the  registered  proprietor  was  not 
"  engaged  in  any  business  concerned  in  the  goods 
within  the  same  class  as  the  goods  with  respect 
to  which  the  mark  was  registered."  In  re 
Ralph's  Trade  Mark,  53  Law  J.  Rep.  Chanc. 
188 ;  Law  Rep.  25  Ch.  D.  194. 

Semble,  that  a  patentee  is  "engaged  in  any 
business,  <&c,"  so  long  as  he  receives  royalties 
under  his  patent,  even  though  he  does  not  him- 
self manufacture.    Ibid. 

Semble,  that  the  name  by  which  a  patented 
article  is  generally  known,  and  which  is  there- 
fore descriptive  of  it,  becomes  publici  juris  at  the 
expiration  of  the  patent,  and  cannot  properly  be 
registered  as  a  trade  mark.    Ibid. 

25. — "Person  aggrieved1':  foreign  user] — 
Whether  under  the  Trade  Marks  Act,  1875,  s.  5, 
a  person  is  or  is  not  "  aggrieved  "  is  a  question 
of  fact  which  must  be  decided  in  each  case. 
In  re  Rivtire  db  Co,  and  the  Trade  Marks  Regis- 
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tration  Acts,  1875-77  (App.),  53  Law  J.  Rep. 
Chanc.  578  ;  Law  Rep.  26  Ch.  D.  48. 

The  Act  imposes  no  limitation  on  the  word 
"  aggrieved,"  and  if  the  person  alleging  himself 
to  be  aggrieved  undertakes  to  bring  his  case 
within  any  one  of  the  conditions  on  which  the 
right  to  apply  is  given  by  section  5,  the  Court 
cannot  a  priori  decide  as  a  matter  of  law  that 
he  cannot  have  a  grievance.    Ibid. 

M.  &  Co.,  spirit  merchants  in  Madras,  in- 
structed R.  &  Co.,  of  London,  to  register  for 
them  a  trade  mark,  and  under  that  trade  mark 
brandy  was  sold  in  Madras.  R.  &  Co.,  however, 
registered  the  mark  in  their  own  name.  Upon 
an  application  by  M.  &  Co.  for  rectification  of 
the  register  of  trade  marks  by  striking  out  the 
name  of  R.  &  Co.  and  inserting  their  own,  Pear- 
son, J.,  allowed  a  preliminary  objection  that 
M.  &  Co.,  as  they  were  not  carrying  on  or  in- 
tending to  carry  on  business  and  had  never 
used  the  trade  mark  in  England,  were  not  en- 
titled to  register,  and  were  not  therefore  aggrieved 
persons  within  the  meaning  of  the  Act,  and  dis- 
missed the  application.  The  Court  of  Appeal 
held  that,  even  assuming  M.  &  Co.  were  not 
entitled  to  be  placed  on  the  register  (but  which 
they  did  not  decide),  the  Court  could  not,  in  the 
absence  of  evidence,  treat  it  as  a  mere  matter  of 
law  that  they  were  not  persons  aggrieved  within 
the  meaning  of  the  Act,  and  remitted  the  case 
to  the  Court  below  to  be  heard  on  the  evidence. 
Ibid. 

26. — Registration  not  effected  until  more  than 
twelve  month*  after  application  for  registration : 
disclaimer:  trade  mark  calculated  to  deceive: 
user  of  words  as  trade  mark] — An  application 
for  registration  of  a  trade  mark  was  made  in 
the  year  1879,  but  registration  was  not  effected 
until  February,  1885,  after  the  commencement 
of  the  Patents,  Designs,  and  Trade  Marks  Act, 
1883.  Section  63  of  that  Act  provides  that 
44  where  the  registration  of  a  trade  mark  has  not 
been  and  shall  not  be  oompleted  within  twelve 
months  from  the  date  of  the  application,  by 
reason  of  default  on  the  part  of  the  applicant,  the 
application  shall  be  deemed  to  be  abandoned  " ; 
and  section  113  provides  that  the  repeal  of  pre- 
vious enactments  therein  contained  shall  not 
affect  any  application  pending :— Held,  that  the 
effect  of  sections  63  and  113  read  together  was 
that  such  pending  applications  for  registration 
as  were  not  oompleted  by  registration  within  the 
period  of  twelve  months  prescribed  by  section 
63  came  within  the  operation  of  the  last-men- 
tioned section,  that  the  Registrar  of  Trade  Marks 
was  therefore  bound  to  treat  the  application  as 
abandoned,  and  that  the  mark  was  improperly 
registered.  In  re  Hayward's  Trade  Mark,  54 
Law  J.  Rep.  Chanc.  1003. 

The  Court,  however,  in  exercise  of  the  discre- 
tion given  by  section  90  of  the  Act,  instead  of 
directing  the  mark  to  be  expunged,  ordered  that 
the  register  should  be  rectified  by  inserting  an 
entry  directing  that  the  five  years  mentioned  in 
section  76  should  begin  to  run  from  the  date  of 
such  entry.    Ibid. 


Where  a  trade  mark,  not  otherwise  objection- 
able, contained  words  which  were  admitted  to 
be  common  in  the  trade,  the  Court  directed  the 
register  to  be  rectified  by  entering  thereon  a  dis- 
claimer of  the  intention  to  claim  any  right  of 
exclusive  use  of  such  words.    Ibid. 

Where  a  trade  mark  contained  the  words 
44  sole  makers "  immediately  preceding  words 
descriptive  of  an  article,  and  it  was  admitted 
that  the  persons  registering  the  mark  were  not 
the  sole  makers  of  that  article,  the  Court  or- 
dered the  mark  to  be  expunged  from  the  register 
as  being  calculated  to  deceive.    Ibid. 

Where  it  appeared  that  the  customers  of  a 
firm  of  H.  &  Co.  had  for  many  years  been  accus- 
tomed to  ask  for  a  certain  article  by  the  name 
of  "Coker  Canvas,"  but  it  did  not  appear  that 
the  words  "  H.'s  Coker  Canvas"  had  been 
stamped  upon  any  of  the  goods  of  the  firm  or 
advertised  as  a  trade  mark,— Held,  that  there 
had  been  no  use  by  the  firm  of  the  words  "  H.'s 
Coker  Canvas  "  as  a  trade  mark.    Ibid. 

Three  mark  rule. 

27. — Common  mark] — A  device  which  was 
publicly  used  by  more  than  three  persons  en- 
gaged in  the  same  trade  before  the  passing  of 
the  Trade  Marks  Registration  Act,  1875,  is 
common  to  the  trade,  and  cannot  be  registered 
as  a  trade  mark  by  any  person  in  the  trade ;  and 
if  it  has  been  improperly  so  registered,  it  must 
be  removed  from  the  register  on  the  application 
of  a  person  aggrieved.  In  re  Wragg's  Trade 
Mark,  54  Law  J.  Rep.  Chanc.  391 ;  Law  Rep. 
29  Ch.  D.  551. 

In  calculating  the  number  of  persons  who 
have  used  such  a  device,  cases  will  be  taken 
into  consideration  in  which  devices  substantially 
similar,  though  not  identical,  have  been  used ; 
and  also  cases  in  which  substantially  similar 
devices  have  been  used,  though  never  claimed 
as  valid  trade  marks.    Ibid. 

In  such  a  case,  the  fact  that  the  device  has  been 
on  the  register  for  more  than  five  years  before 
the  application  is  made  to  remove  it  does  not 
protect  the  device  against  removal  if  the  regis- 
tration was  wrongful.    Ibid. 

28.— Common  marks]—  When  a  trademark 
has  been  used  by  not  more  than  three  different 
persons  in  the  same  trade  as  an  old  mark — that 
is,  before  the  13th  of  August,  1875— each  may  re- 
gister it.  In  re  The  Walkden  Aerated  Waters 
Company's  Application,  54  Law  J.  Rep.  Chanc. 
394. 

When  it  has  been  used  by  one  or  two  persons 
as  an  old  mark,  it  can  only  be  registered  by  an- 
other person  as  a  new  mark  if  the  consent  of 
the  prior  owner  or  owners  is  obtained.    Ibid. 

When  a  trade  mark  has  been  used  by  more  than 
three  different  persons  in  the  same  trade,  it  is 
not  distinctive,  but  common  to  the  trade,  and 
cannot  be  registered  by  any  of  them.    Ibid. 

Semble,  that  marks  which  so  closely  resemble 
one  another  that  the  use  of  the  one  might  be 
restrained  in  an   action  by  the  owner  of  the 
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other,  will  be  treated  as  identical  for  the  purposes 
of  the  above  rules.    Ibid. 

29. — Common  mark:  costs] — When  a  trade 
mark  has  been  used  by  more  than  three  persons 
engaged  in  the  same  trade,  it  is  common  to  the 
trade,  and  cannot  be  registered  by  any  one.  In 
re  Hyde  &  Co.'s  Trade  Mark,  54  Law  J.  Rep. 
Chanc.  395. 

A  person  who  registers  a  trade  mark  does  so 
at  his  own  risk,  and  if  he  registers  one  which  is 
common  to  the  trade  it  will  be  removed  from 
the  register  on  the  application  of  the  parties 
aggrieved,  and  he  will  have  to  pay  the  costs  of 
the  application.  It  makes  no  difference  that  he 
was  the  person  who  was  the  first  to  adopt  the 
trade  mark  if  it  had  become  common  at  the 
date  of  registration.    Ibid. 

There  is  no  obligation  on  persons  interested 
to  see  an  advertisement  in  the  Trade  Marks 
Journal  of  an  application  for  registration,  and 
the  fact  that  they  have  not  seen  such  an  ad- 
vertisement or  opposed  the  application  is  no  bar 
to  their  applying  to  have  the  mark  removed 
from  the  register  after  the  registration  is  com- 
plete.   Ibid. 

Validity. 

30.— Combination  of  letters:  pattern  mark] 
— Combinations  of  letters  may  constitute  valid 
and  registrable  trade  marks,  notwithstanding 
that  they  indicate  the  quality  and  pattern  of  the 
goods  to  which  they  are  applied,  if,  but  not  un- 
less, they  also  indicate  that  the  goods  have  been 
manufactured  by  a  particular  person  or  firm. 
Bansome  v.  Graham,  51  Law  J.  Rep.  Chanc.  897. 

The  plaintiffs  had  for  many  years  made  and 
sold  large  numbers  of  ploughs  and  wearing 
parts  of  ploughs,  and,  in  order  to  distinguish  the 
various  makes,  patterns,  and  sizes,  they  stamped 
the  different  wearing  parts  with  letters  or  com- 
binations of  letters,  the  effect  of  which,  as  they 
alleged,  was  that  a  purchaser  of  one  of  their 
ploughs  requiring  a  new  wearing  part  could,  by 
buying  the  same  stamped  with  the  same  letters 
as  his  original  plough,  be  certain  of  obtaining, 
first,  an  article  of  the  plaintiffs'  manufacture, 
and  secondly,  one  which  would  accurately  fit 
his  plough.  The  plaintiffs  registered  seventeen 
of  these  combinations  of  letters  as  their  trade 
marks.  In  an  action  to  prevent  the  infringe- 
ment of  these  registered  trade  marks, — Held, 
that  the  plaintiffs  had  established  their  right  to 
the  exclusive  use  of  these  combinations  of  letters, 
which  were  valid  trade  marks,  notwithstanding 
that  they  were  also  indicative  of  the  pattern  and 
quality  of  the  goods  to  which  they  were  applied. 
Ibid. 

81. — Fancy  word :  "  alpine  "  :  cotton  em- 
broidery :  appeal  to  court] — The  Patents  Ac.  Act, 
1883,  s.  64,  sub-s.  1,  enacting  that  a  trade  mark 
must  consist  of,  inter  alia,  "  (c)  a  distinctive 
device  or  fancy  word  or  words  not  in  common 
use,"  authorises  the  registration  as  a  trade 
mark  of  a  word  already  in  existence  and  fanciful 
merely  in  its  application  to  the  article  in  respect 
of  which  it  is  registered  as  a  mark — e.g.  of  the 
Digest,  1881-1885. 


word  "  Alpine  "  in  respect  of  cotton  embroidery. 
In  re  T)ie  Trade  Mark  "  Alpine  "  ;  Stapley  and 
Smith's  Application,  54  Law  J.  Rep.  Chanc. 
727;  Law  Rep.  29  Ch.  D.  877. 

32. — Fancy  words:  name  of  firm]—  The 
words  "  National  Sperm  "  are  not  registrable  as 
a  trade  mark  for  candles  under  the  Patents  Ac. 
Act,  1883,  as  being  "  fancy  words  not  in  common 
use,"  nor  do  they  constitute  a  distinctive  or 
registrable  trade  mark  when  used  in  combina- 
tion with  the  name  and  address  in  ordinary  type 
of  the  company  manufacturing  the  candles.  In 
re  Price's  Patent  Candle  Company's  Applica- 
tion, 54  Law  J.  Rep.  Chanc  210;  Law  Rep. 
27  Ch.  D.  681. 

Mark  calculated  to  deceive.    See  No.  26  supra. 

TRADE  NAME. 

See  Name. 

Mortgagee:  personal  goodwill]  —  The  mort- 
gagee of  the  goodwill  of  a  business  and  the 
right  to  use  a  trade  name  (who  has  never  used 
the  name,  and  does  not  allege  that  he  intends  to 
do  so)  cannot  obtain  an  injunction  to  restrain 
persons  claiming  under  the  mortgagor  from 
carrying  on  the  business  under  the  name. 
Beasley  v.  Soares,  52  Law  J.  Rep.  Chanc.  201 ; 
Law  Rep.  22  Ch.  D.  660. 

Infringement :  intention  to  deceive :  circulars. 
See  Trade  Mark,  3. 

Telegraphic  address :  injunction.    See  Name,  8. 

Title  of  book  :  trade  right  in,  but  not  copyright. 
See  Copyright,  4. 

TRADER. 

Bankruptcy  Act,  under,  who  is.  See  Bankruptcy 
—Assets,  12 ;  Trader. 

TRADE  UNION. 

[Amendment  of  so  much  of  the  Friendly  Socie- 
ties Aot,  1875,  as  relates  to  quinquennial 
returns  of  sickness  and  mortality.  45  &  46 
Vict.  c.  35.] 

[Extension  of  the  power  of  nomination  in 
friendly  and  industrial  societies,  and  further 
provision  for  cases  of  intestacy  in  respect  of 
personal  property  of  small  amount.  46  &  47 
Vict.  c.  47.] 

[Declaration  of  meaning  of  section  22  of  the 
Friendly  Societies  Act,  1875.  48  &  49  Vict.  c. 
27.] 

Action :  injunction] — The  objects  of  a  trade- 
union  were  to  assist  strikes  and  provide  sick 
pay  to  members : — Held,  that  an  action  could  be 
brought  by  members  to  restrain  an  amalgama- 
tion and  the  payment  over  of  the  funds  of  the 
society,  inasmuch  as  it  was  not  an  action 
directly  to  enforce  an  agreement  to  provide 
benefits  to  members.  Wolfe  v.  Mathews,  51 
Law  J.  Rep.  Chanc.  833 ;  Law  Rep.  21  Ch.  D. 
194. 
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TRAFFIC-TRESPASS. 


TRAFFIC. 

Highway:  extraordinary  expenses.  See  High- 
way, 11-14. 

Railway.    See  Railway  Company,  32,  33. 

TRAMWAY. 

[Irish  Tramway  Acts.    44  <fc  45  Vict.  c.  17 ;  46 

&  47  Vict.  c.  43  ;  47  &  48  Vict.  c.  28 ;  48  A  49 

Vict.  o.  5.] 

1. — Company:  winding-up :  unregistered  com- 
pany :  railway  company]  —  An  unregistered 
tramway  company  is  not  a  "  railway  company  " 
within  the  exception  from  the  199th  section  of 
the  Companies  Act,  1862,  and  can  therefore  he 
wound  up  under  the  provisions  of  that  section. 
In  re  The  Brentford  and  Isleworth  Tramways 
Company ,  53  Law  J.  Rep.  Chanc.  624;  Law 
Rep.  26  Ch.  D.  527. 

2. — Non-repair  of  road  and  tram-line:  con- 
tract with  road  authority :  negligence] — Where, 
in  pursuance  of  the  powers  given  by  section  29 
of  the  Tramways  Act,  1870  (33  A  34  Vict.  c.  78), 
a  tramway  company  had  contracted  with  the 
road  authority  for  the  maintenance  by  the  latter 
of  the  road  and  lines  for  a  fixed  annual  pay- 
ment,— Held,  that  the  effect  of  such  contract 
was  to  transfer  to  the  road  authority  the  liability 
which  would  otherwise  have  been  cast  upon  the 
company  for  damage  occasioned  by  the  road 
being  out  of  repair.  Sowitt  v.  The  Nottingham 
and  District  Tramway  Company  (Limited),  53 
Law  J.  Rep.  Q.B.  21 ;  Law  Rep.  12  Q.B.  D.  16. 

3.  -User  of  flanged  wheels] — The  appellant 
made  use  of  a  patent  whereby  a  lever,  when  set 
in  motion,  raised  or  lowered  a  movable  small 
revolving  disc  at  the  inner  side  of  the  two  front 
wheels  of  an  omnibus,  which  disc  acted  like  a 
flange  in  the  ordinary  tramway-car  wheel  when 
lowered,  but  when  it  was  raised  the  omnibus 
could  travel  on  the  roadway  apart  from  the 
tramway  :—  Held,  that  this  combination  of  open 
wheel  and  flanged  wheel  was  an  arrangement 
within  section  54  of  the  Tramways  Act,  1854. 
Cottam  v.  Quest,  50  Law  J.  Rep.  QJB.  174 ;  Law 
Rep.  6  Q.B.  D.  70. 

TRANSFER. 

Action  or  proceedings,  of.  See  Bankruptcy — 
Jurisdiction,  1,  5 ;  Liquidation,  12 ;  Company 
—Winding-up,  76;  County  Court,  27-29; 
Practice — Transfer  of  Action. 

Bankruptcy :  transfer  of  proceedings  to  Court 
having  bankruptcy  jurisdiction:  receiving 
order:  notice.  See  Bankruptcy — Jurisdic- 
tion. 5. 

Bill  of  sale,  of.    See  Bill  of  Sale,  50,  51. 

Debentures,  of.    See  Company— Debentures,  5. 

Mortgage,  of.    See  Mortgage— Transfer. 

Shares,  of.    See  Company— Shares,  26-33. 

Ship,  of.    See  Shtp — Transfer. 

Stock,  of :  injunction  to  restrain.  See  Practice 
— Restraining  Order. 


TREES. 
See  Tuber. 

TRESPASS. 

1. — Cattle  :  escape  of :  property  adjoining 
highway] — An  ox  belonging  to  the  defendant, 
while  being  lawfully  driven  along  a  highway  in 
a  town,  escaped,  without  any  negligence  on  the 
part  of  the  defendant  or  the  drover,  into  a  shop 
of  the  plaintiff  adjoining  the  highway,  and 
there  did  damage: — Held,  that  the  defendant 
was  not  liable.  Tittett  v.  Ward,  52  Law  J.  Rep. 
Q.B.  61 ;  Law  Rep.  10  QJJ.  D.  17. 

2. — Cause  of  action:  reversion]— An  action 
brought  by  the  reversioner  of  a  cottage  let  on  a 
weekly  tenancy  to  restrain  the  continuance  of  a 
hoarding  alleged  to  have  been  erected  on  the 
plaintiff's  land,  and  to  restrain  a  nuisance  aris- 
ing from  the  noise  caused  by  the  hoarding, 
dismissed  on  the  ground  that  he  could  not  by 
reason  of  the  tenancy  maintain  trespass,  and 
that  there  was  no  injury  to  his  reversion. 
Cooper  v.  Crabtree  (App.),  51  Law  J.  Rep.  Chanc. 
544 ;  Law  Rep.  20  Ch.  D.  589. 

In  considering  whether  an  injunction  should 
be  granted,  the  amount  of  the  injury  sustained 
is  material.  Where  a  reversioner's  possessory 
rights  are  being  seriously  injured  by  an  act  for 
which  he  would  obtain  very  trifling  damages  at 
law,  an  injunction,  being  his  only  adequate 
remedy,  may  be  granted.    Ibid. 

Decision  of  Fry,  J.  (51  Law  J.  Rep.  Chanc. 
189 ;  Law  Rep.  19  Ch.  D.  193),  affirmed.    Ibid. 

3. — Injunction:  restraining  proceedings  be- 
fore police  magistrate] — The  plaintiff  took  up 
part  of  a  drain  passing  through  his  land.  The 
vestry  of  the  parish,  claiming  that  the  drain 
was  a  public  sewer  vested  in  them  under  the 
provisions  of  the  Metropolis  Local  Management 
Amendment  Act,  1862,  gave  the  plaintiff  notice 
to  reinstate  the  drain,  and  that  if  he  did  not  do 
so  they  would  do  it  themselves  at  his  expense, 
under  section  69  of  the  Act.  The  plaintiff,  con- 
tending that  the  drain  was  a  private  drain,  dis- 
regarded the  notice.  The  vestry  then,  instead 
of  entering  and  reinstating  the  drain  (which,  if 
the  plaintiff's  contention  was  right,  would  have 
been  an  act  of  trespass),  summoned  the  plain- 
tiff before  the  police  magistrate  and  recovered 
penalties.  On  being  again  summoned  before 
the  magistrate  the  plaintiff  brought  the  present 
action,  in  which  he  asked — first,  an  injunction 
to  restrain  the  vestry  from  reinstating  the  drain, 
and  from  entering  upon  his  land  for  that  pur- 
pose; and  secondly,  an  injunction  to  restrain 
the  vestry  from  taking  further  proceedings  be- 
fore the  magistrate :— Held  (affirming  the  deci- 
sion of  Bacon,  V.C.),  as  to  entering  upon  the 
land,  that  no  injunction  ought  to  be  granted,  as 
no  trespass  was  seriously  threatened  or  feared. 
And  held,  therefore,  as  to  the  proceedings  be- 
fore the  magistrate,  that  no  injunction  ought  to 
be  granted— because  the  Court  not  being  seised 
of  the  case  aliunde,  ought  not  to  interfere  with 
the  statutory  jurisdiction  of  the  police  magis- 
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trate ;  though,  if  the  Court  were  otherwise  called 
upon  to  decide  between  the  parties,  an  injunc- 
tion might  be  granted  (as  in  Hedley  v.  Bates)  so 
as  to  prevent  expense  and  the  multiplicity  of 
proceedings.  Stannard  v.  The  Vestry  of  St. 
Giles,  Camberwell  (App.),  51  Law  J.  Hep.  Chanc. 
629 ;  Law  Rep.  20  Ch.  D.  190. 

Hedley  v.  Bates  (49  Law  J.  Hep.  Chano.  170 ; 
Law  Rep.  13  Gh.  D.  498)  explained.    Ibid. 

4. — Survival  of  cause  of  action:  wrongful 
user  of  wayleave :  enquiry  as  to  damages] — It  is 
not  every  wrongful  act,  attended  with  advantage 
to  a  wrongdoer,  that  warrants  an  action  against 
his  executors.  Appropriation  of  property,  or  the 
proceeds  or  value  of  property,  by  the  deceased 
wrongdoer  should  be  shewn— per  Cotton,  L.J., 
and  Bowen,  L.J.  Phillips  v.  Homfray ;  Homfray 
v.  Phillips  (App.),  52  Law  J.  Rep.  Chanc.  833  ; 
Law  Rep.  24  Ch.  D.  439. 

In  an  action  for  compensation  for  tortious 
user  of  underground  ways  under  the  plaintiffs' 
land,  judgment  was  given  for  the  plaintiffs,  and 
enquiries  were  directed  as  to — 2.  What  quanti- 
ties of  coal  had  been  conveyed ;  3.  What  amount 
ought  to  be  paid  by  the  defendants  for  wayleave 
and  royalty;  4.  Whether  the  property  of  the 
plaintiffs  had  sustained  any  and  what  damage 
by  reason  of  the  manner  in  which  the  defendants 
had  worked  the  coal.  While  these  enquiries 
were  being  proceeded  with,  one  of  the  defendants 
died.  On  motion  by  his  executrix  that  the 
enquiries  might  be  stayed  as  against  her,— Held, 
per  Cotton,  L.J.,  and  Bowen,  L.J.,  reversing  the 
decision  of  Pearson,  J.,  52  Law  J.  Rep.  Chanc. 
401  (dissentiente  Baggallay,  L.J.),  that,  although 
a  personal  benefit  had  accrued  to  the  deceased 
defendant  from  his  tortious  user  of  the  way- 
leave,  it  could  not  be  said  that  there  was  any- 
thing amongst  his  assets  that  in  law  or  equity 
belonged  to  the  plaintiffs ;  and,  therefore,  that 
as  the  claims  of  the  plaintiffs  to  which  the 
second  and  third  enquiries  were  directed  were 
claims  for  unliquidated  damages  in  respect  of  a 
trespass,  and  the  object  of  those  enquiries  was 
to  assess  such  unliquidated  damages,  such 
claims  and  the  enquiries  that  related  to  them 
did  not  survive  against  the  executrix  of  the 
deceased  defendant.  Held  further,  per  Curiam, 
affirming  the  decision  of  Pearson,  J.,  that  the 
subject-matter  of  the  fourth  enquiry,  being  a 
pure  claim  for  damages  for  a  wrongful  act 
which  did  not  result  in  any  benefit  to  the 
wrongdoer,  did  not  survive  against  the  exe- 
cutrix of  the  wrongdoer.    Ibid. 

Eambly  v.  Trott  (1  Cowp.  374)  discussed  and 
considered.    Ibid. 

Costs  of  action  for :  scale  of  taxation.  See 
Costs— Taxation,  36. 

Married  woman :  right  of,  to  maintain  action  in 
respect  of  house  belonging  to  her  as  separate 
property.    See  Husband  and  Wife,  58. 

TRIAL. 

See  Admiralty— Trial ;  County  Court,  30,  31 ; 

Practice— Trial. 


TRIAL  OF  LUNATICS  ACT,   1883. 
[See  46  &  47  Vict.  c.  38.] 

TRICYCLE. 
Steam  power :  locomotive.    See  Highway,  8. 

TRINIDAD. 
See  Colonial  Law — Trinidad. 

TROVER. 

Pledge  by  consignee  before  arrival :  title  of  in- 
dorsee.   See  Ship— Bill  of  Lading,  7. 

Property  in  goods  assigned  by  bill  of  sale : 
power  of  grantee  to  seize  goods  removed  from 
grantor's  premises.    See  Bill  of  Sale,  18. 

TRUST  AND  TRUSTEE. 
Appointment  of  Trustee. 

Breach  of  Trust. 

Agent,  broker,  or  solicitor,  liability  of  trustee 
for  acts  of. 

Following  trust  money. 
Interest,  charging  trustee  with* 
Investment. 
Laches,  effect  of. 
Loss  of  trust  property. 
Profiting  by  trust. 

Purchase  of  trust  property  by  trustee  or  ex- 
ecutor. 

Sale. 
Conversion  and  Reconversion. 
Costs  and  Charges. 
Declaration  of  Trust. 
Executory  Trust. 
Indemnity  and  Lien. 

Powers  of  Trustee. 

Compromise. 

Discretion. 

Investment. 

Sale:  receipts. 
Removal  of  Trustee. 
Resulting  Trust. 

[See  Conveyanoing  Act,  44  &  45  Vict.  c.  41,  as. 
31-38.] 

[Devolution  of  trust  estate  on  death.  See  44  & 
45  Vict.  c.  41,  s.  30.] 

[Trusts  (Scotland)  Amendment  Act,  1884. 
Amendment  of  Trust  (Scotland)  Act,  1867. 
47  &  48  Vict.  o.  63.] 

Appointment  of  Trustee. 

Power  to  appoint. 

1. — Continuing  trustee:    Lord  CranworWs 
act  (23  &  24  Vict  c.  145),  $.  27]— A  marriage 
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settlement  contained  a  power  "  for  the  surviving 
or  continuing  trustees  or  trustee,  or  the  heirs, 
executors,  or  administrators  of  the  last  surviving 
trustee,"  with  the  consent  of  husband  and  wife, 
to  appoint  new  trustees,  and  then  followed  a 
proviso  as  to  the  discharge  of  continuing  trustees. 
One  of  the  original  trustees  died,  and,  by  a  deed 
which  recited  that  the  two  surviving  trustees 
44  declined  to  act  further  and  desired  to  be  dis- 
charged," the  surviving  trustees,  with  the  con- 
sent of  husband  and  wife,  appointed  new  trus- 
tees :— Held,  under  the  special  words  of  the 
power,  that  the  appointment  was  valid,  and  that 
if  there  was  any  defect  in  the  appointment  it 
was  cured  by  section  27  of  Lord  Cranworth's 
Act.  In  re  Glenny  and  Hartley,  53  Law  J.  Rep. 
Chanc.  417 ;  Law  Rep.  25  Ch.  D.  611. 

Travis  v.  JXlingworth  (2  Dr.  &  S.  344 ;  34  Law 
J.  Rep.  Chanc.  665)  not  followed.    Ibid. 

2. — A  testator  by  his  will  declared  that  it 
should  be  lawful  for  "  the  continuing  trustee  or 
trustees,"  in  the  event  of  any  trustee  becoming 
unwilling  to  act,  to  appoint  a  new  trustee.  In 
1883  A.,  the  continuing  trustee,  by  deed  reciting 
that  B.,  the  other  trustee,  "  was  unwilling  to  act 
any  longer  as  trustee,"  **  in  exercise  of  the  power 
for  that  purpose  vested  in  him  by  the  will,  and 
of  every  other  power  enabling  him,"  appointed 
C.  to  be  a  new  trustee  in  the  place  of  B.,  jointly 
with  himself : — Held,  that  the  power  authorised 
the  appointment  although  the  retiring  trustee 
did  not  join  in  the  appointment.  In  re  Norris  ; 
Allen  v.  Norris,  53  Law  J.  Rep.  Chanc.  913; 
Law  Rep.  27  Ch.  D.  333. 

Dicta  in  In  re  Glenny  (see  last  case)  not 
followed.    Ibid. 

By  a  will,  the  power  of  appointing  new  trus- 
tees was  given  to  the  continuing  trustee.  A.,  a 
solicitor,  the  continuing  trustee— after  judgment 
given  in  an  action  to  administer  the  trusts  of 
the  will — appointed  his  son  C,  a  solicitor  in 
partnership  with  him,  as  a  new  trustee.  A.  had 
for  some  years  past  been  the  family  solicitor : — 
Held,  that  the  appointment  could  not  be  sanc- 
tioned.   Ibid. 

3. — Continuing  trustee :  executor  of  sole  trus- 
tee :  conveyancing  act] — Under  section  31  of  the 
Conveyancing  Act,  1881,  the  executor  of  a  sole 
trustee  has  power  to  appoint  new  trustees.  In 
re  Shafto's  Trusts,  54  Law  J.  Rep.  Chanc.  885  ; 
Law  Rep.  29  Ch.  D.  247. 

4. — Conveyancing  act :  failure  of  express 
power :  consent  of  tenant  for  life] — A  settlement 
provided  for  appointment  of  new  trustees  in 
the  place  of  the  original  trustees  or  of  trustees 
appointed  under  the  power,  with  certain  consent. 
The  original  trustees  had  been  all  replaced  by 
new  trustees  appointed  by  the  Court : — Held, 
that,  as  the  trustees  whose  places  were  to  be  filled 
were  neither  original  trustees  nor  trustees  ap- 
pointed under  the  power,  the  power  was  in- 
capable of  being  exercised,  and  the  surviving 
trustee  was,  by  virtue  of  section  31  of  the  Con- 
veyancing Act,  1881,  at  liberty  to  appoint  with- 
out the  consent  of  the  tenant  for  life.  Held  also, 
that  the  fetter  imposed  upon  the  power  was  not 


an  expression  of  a  contrary  intention  within  the 
meaning  of  sub-section  7  so  as  to  prevent  the 
operation  of  the  section.  Cecil  v.  Langdon 
(App.),  54  Law  J.  Rep.  Chanc.  313 ;  Law  Rep. 
28  Ch.  D.  1. 

6. — Conveyancing  act :  "person  nominated  to 
appoint  a  new  trustee  "] — By  a  settlement  made 
in  1878  a  leasehold  house  was  conveyed  to  A. 
and  B.  upon  certain  trusts ;  and  it  was  thereby 
declared  that  the  husband  and  wife,  during  their 
joint  lives,  "  shall  have  power  to  appoint  new 
trustees,  or  a  new  trustee,  for  this  settlement." 
In  May,  1880,  B.  left  England,  and  remained  out 
of  the  United  Kingdom  for  more  than  twelve 
months  :— Held,  that  the  husband  and  wife  were 
"  the  persons  nominated  by  the  instrument  creat- 
ing the  trust,"  within  the  meaning  of  section  31 
of  the  Conveyancing  Act,  1881,  to  appoint  a 
new  trustee ;  and  that,  therefore,  they  had  the 
power  of  filling  any  vacancy  among  the  trustees 
occurring  under  the  provisions  of  that  section. 
In  re  Walker  and  Hughes1  Contract,  53  Law  J. 
Rep.  Chanc.  135  ;  Law  Rep.  24  Ch.  D.  698. 

6.—  Pendency  of  administration  action]— -After 
judgment  in  an  action  for  the  administration  of 
the  trusts  of  a  will,  the  person  having  by  the 
terms  of  the  will  or  by  statute  the  power  of 
appointing  new  trustees  retains  such  power  so 
far  as  it  does  not  conflict  with  the  order  which 
has  been  made,  but  subject  to  the  control  of  the 
Court ;  and  the  proper  course  is  for  such  person, 
before  exercising  the  power,  to  submit  the  name 
of  the  proposed  new  trustee  to  the  chief  clerk  iu 
chambers  for  approval.  In  re  Hall;  Hall  v. 
Hall,  54  Law  J.  Rep.  Chanc.  527. 

7. — Refusal  of  sole  trustee  to  appoint  a  co- 
trustee]— A  sole  continuing  trustee  under  a  will, 
which  contained  a  power  to  appoint  new  trustees 
so  worded  as  to  contemplate  the  possibility  of 
there  being  a  sole  trustee,  was  held  justified  in 
refusing  to  appoint  a  co-trustee  with  himself, 
although  required  to  do  so  by  &  cestui  que  trust ; 
and  a  trust  fund  which,  under  an  order  of  the 
Court  below,  he  had  paid  into  Court  was  ordered 
to  be  paid  out  to  him  alone.  Peacock  v.  Colling 
(App.),  54  Law  J.  Rep.  Chanc.  743. 

8. — Separate  trustees  of  part:  conveyancing 
act,  1882,  s.  5] —Where  two  properties  are  settled 
by  will  upon  separate  and  distinct  trusts,  the 
Court  will,  under  section  5  of  the  Conveyance 
Act,  1882,  appoint  new  trustees  of  one  property 
to  act  in  conjunction  with  the  surviving  trustee 
of  the  will,  although  the  surviving  trustee  is  a 
trustee  of  both  properties.  In  re  Paine1  s  Trusts, 
54  Law  J.  Rep.  Chanc  735 ;  Law  Rep.  28  Ch. 
D.  725. 

9. — Sole  trustee :  appointment  of :  Lord  Cran- 
worth's act] — An  appointment  under  Lord  Cran- 
worth's Act  of  one  trustee  of  a  will  which 
appointed  two  trustees  was  held  good.  The 
West  of  England  Bank  v.  Murch ;  in  re  Thomas 
W.  Booker  <£  Co.,  52  Law  J.  Rep.  Chanc.  784 ; 
Law  Rep.  23  Ch.  D.  138. 

New  trustees  :  petition :  policy  of  assurance : 
Married  Women's  Property  Acts.  See  Hub- 
band  and  Wife,  85. 
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Pending  action :  appointment  of  new  trustee  by 
tenant  for  life  under  power.  See  Tenant  fob 
Life,  2. 

Unregistered  freehold  land  society :  deed  of 
trust.    See  Company — Registration,  8. 

Bare  Trustee. 

Vendor  and  Purchaser  Act :  married  woman. 
See  Husband  and  Wife,  18. 

Breach  of  Trust. 

Agent,  broker,  or  solicitor,  liability  of  trustee 

for  acts  of, 

1.— Agent :  loss  by  insolvency  of] — Where  an 
executor  or  trustee  employs  an  agent  to  collect 
money  under  circumstances  which  make  such 
employment  proper,  and  the  money  collected  is 
lost  by  the  agent's  insolvency,  the  burden  of 
proof  is  not  on  the  executor  to  shew  that  the 
loss  was  not  attributable  to  his  own  default,  but 
on  the  persons  seeking  to  charge  him  to  prove 
that  it  was.  In  re  Brier;  Brier  v.  Evison 
(App.),  Law  Rep.  26  Ch.  D.  238. 

2. — Broker :  negligence  :  loss  of  trust  fund] — 
A  trustee  employed  a  broker  of  good  standing  to 
procure  corporation  bonds  as  an  investment  of 
the  trust  fund.  The  broker  sent  in  a  contract- 
note  as  for  a  purchase,  according  to  the  rules  of 
the  London  Stock  Exchange,  but  containing  evi- 
dence from  which  an  expert  might  have  inferred 
that  the  bonds  were  to  be  obtained  direct  from  the 
borrowers.  There  was,  however,  nothing  to  cause 
an  ordinary  man  of  business  to  suspect  that  the 
transaction  was  not  an  ordinary  purchase.  The 
trustee  paid  the  purchase-money  to  the  broker, 
who  never  obtained  the  bonds  and  shortly  after 
became  insolvent : — Held  (dubitante  Lord  Fitz- 
Gerald),  that  the  trustee  was  not  bound  to  make 
good  the  loss  of  the  trust  fund.  Speight  v. 
Gaunt  (HX.),  53  Law  J.  Rep.  Chanc.  419 ;  Law 
Rep.  9  App.  Cas.  1. 

Per  Lord  Selborne,— If  the  broker  had  entered 
into  contracts  with  the  corporations,  and  had 
informed  the  trustee  that  he  had  done  so,  it 
would  have  been  the  trustee's  duty  to  pay  the 
money  direct  to  the  borrowers.    Ibid. 

Decision  of  the  Court  of  Appeal  (52  Law  J. 
Rep.  Chanc.  503 ;  Law  Rep.  12  Ch.  D.  727) 
affirmed.    Ibid. 

3. — Solicitor :  trust  moneys  allowed  to  remain 
in  solicitor1  s  hands]  —Trustees  are  not  justified 
in  allowing  trust  money  to  get  into  the  hands  of 
a  solicitor,  or  in  allowing  him  to  hold  the  securi- 
ties upon  which  the  trust  fund  is  invested ;  and 
the  law  is  the  same  where  the  estate  is  being 
administered  by  the  Court.  InreDewar;  Dewar 
v.  Brooke,  54  Law  J.  Rep.  Chanc.  830. 

Trustees  of  an  estate  which  was  being  admin- 
istered by  the  Court  employed  a  solicitor  to 
manage  the  trust  estate,  and  allowed  him  to  re- 
ceive the  trust  moneys  for  the  purpose  of  invest- 
ment. The  solicitor  represented  that  he  had 
duly  made  investments,  and  he  rendered  periodi- 
cal accounts  to  the  trustees  purporting  to  shew 


such  investments,  and  paid  the  interest  upon 
them.  He  had,  in  fact,  never  made  any  invest- 
ments, but  had  misappropriated  the  money,  and 
ultimately  he  filed  a  liquidation  petition,  and  a 
part  of  the  trust  fund  was  thus  lost : — Held,  that 
the  trustees  were  liable  to  make  good  the  loss  to 
the  trust  estate.    Ibid. 

Following  trust  money* 

4.— Loan  for  specific  purpose :  bankruptcy  of 
borrower] — Where  money  is  advanced  by  way  of 
loan  for  the  purpose  of  being  applied  for  a 
specifio  purpose  and  upon  the  undertaking  of 
the  borrower  so  to  apply  it,  a  duty  is  cast  upon 
the  borrower  which  places  him  in  the  position 
of  a  trustee  of  the  money  advanced,  and  in  the 
event  of  the  bankruptcy  of  the  borrower  before 
the  undertaking  has  been  fulfilled  the  lender  is 
entitled  to  follow  and  recover  the  money  in 
the  same  manner  as  if  it  had  been  in  terms  a 
trust  fund.  Gibert  v.  Gonard,  54  Law  J.  Rep. 
Chanc.  439. 

Interest,  charging  trustee  with. 

5. — Compound  interest :  rate  of  interest] — A 
fund  was  held  in  trust  for  a  minor,  to  be  paid  to 
him  at  twenty-one,  with  a  provision  (in  effect) 
for  maintenance  and  advancement  out  of  income, 
and  accumulation  of  the  surplus  income  during 
the  minority.  After  the  cestui  que  trust  attained 
twenty-one,  the  trustee  retained  the  fund  with- 
out coming  to  any  explanation  with  him : — Held, 
that  the  trustee  wrongfully  retaining  the  fund 
must  be  regarded  as  continuing  under  the  obli- 
gation to  accumulate,  and  was  therefore  charge- 
able with  compound  interest.  Wilson  v.  Peake 
(3  Jur.  N.S.  155)  distinguished.  Amiss  v.  Hall 
(3  Jur.  N.S.  584)  remarked  upon.  Part  of  the 
fund  having  been  invested  upon  improper  invest- 
ments, or  not  kept  distinct  from  the  trustee's 
own  moneys,  he  was  charged  in  respect  thereof 
as  if  it  had  been  uninvested.  Under  the  cir- 
cumstances the  interest  was  charged  at  four  and 
not  five  per  cent.  In  re  Emmet's  Estate ;  Em- 
met v.  Emmet,  50  Law  J.  Rep.  Chanc.  341 ;  Law 
Rep.  17  Ch.  D.  142. 

6. — Bate  of  interest]— An  administratrix,  who 
had  permitted  her  solicitor  to  receive  dividends 
of  a  fund  set  apart  for  an  infant  next-of-kin, 
was  ordered  to  account  for  the  dividends,  with 
interest  at  the  rate  of  three  per  cent,  with  half- 
yearly  rests.  Gilroy  v.  Stevens,  51  Law  J.  Rep. 
Chanc.  834. 

Investment. 

7. — Mortgage:  valuation:  rule  as  to  two* 
thirds  of  value] — In  1869  M.  purchased  a  farm 
of  147  acres  from  the  governors  of  Christ's 
Hospital  for  6,8952.,  being  the  valuation  then 
made  on  behalf  of  the  vendors.  In  1870  G.  and 
F.,  trustees  of  a  will  (with  power  to  lend  on 
contributory  mortgage),  advanoed  2,400J.,  while 
another  person  advanced  2,600Z.,  making  5,0002. 
in  all,  on  contributory  mortgage  to  M.  on  the 
farm.  G.  was  one  of  the  governors  of  Christ's 
Hospital,  and  also  solicitor  to  the  hospital,  and 
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also  to  the  trust  estate.  No  independent  valua- 
tion was  made  on  behalf  of  the  mortgagees,  but 
they  relied  on  the  valuation  made  on  behalf  of 
the  vendors.  Owing  to  agricultural  depression 
the  farm  went  out  of  cultivation  and  could  not 
be  let  or  sold,  and  M.,  the  mortgagor,  became 
insolvent.  In  an  action  by  the  beneficiary  to 
make  the  trustees  liable  for  the  loss  sustained, 
— Held,  that  the  trustees  had  not  acted  other- 
wise than  prudent  men  would  have  acted  in  the 
conduct  of  their  own  affairs,  and  were  not  liable. 
In  re  Godfrey ;  Godfrey  v.  Faulkner,  52  Law  J. 
Bep.  Chano.  820 ;  Law  Rep.  23  Gh.  D.  48. 

The  rule  that  trustees  are  not  to  advance  more 
than  two  thirds  of  the  value  of  agricultural  land 
is  not  to  be  applied  with  mathematical  accuracy. 
Ibid. 

8. — Mortgage  of  house  property :  valuation : 
depreciation  of  security :  employment  of  agents] 
— Where  trustees  employ  solicitors  to  invest 
trust  money  upon  mortgage,  it  is  no  part  of  the 
solicitor's  duty  to  appoint  a  valuer ;  the  trustees 
must  appoint  their  own.  Fry  v.  Tapson,  54  Law 
J.  Bep.  Chanc.  224  ;  Law  Bep.  28  Gh.  D.  268. 

In  investing  trust  money  upon  mortgage  of 
house  property,  trustees  ought  not  to  lend  more 
than  half  the  value.    Ibid. 

Trustees  invested  the  trust  fund  upon  mort- 
gage of  a  freehold  house,  such  investment  being 
quite  within  the  powers  of  the  instrument  under 
which  they  were  appointed.  In  making  the  in- 
vestment they  employed  experienced  solicitors, 
to  whom  they  left  the  choice  of  a  surveyor  to 
value  the  property.  The  valuation  was  made  by 
a  surveyor  who  was  also  acting  for  the  mort- 
gagor and  received  a  commission  for  obtaining 
the  advanoe.  The  property  having  depreciated 
in  value,  and  the  mortgagor  having  become 
bankrupt,  part  of  the  trust  fund  was  lost : — Held, 
that  the  loss  must  be  borne  by  the  trustees. 
Ibid. 

9. — Investment :  breach  of  trust :  sub-mort- 
gage: insufficient  security] — Trust  funds  were 
settled  on  trust  for  S.  for  life,  with  remainder  as 
S.  should  appoint,  with  power  for  the  trustees 
to  invest  on  leasehold  or  chattel  real  securities. 
The  trustees,  acting  upon  a  valuation  which  the 
Court  held  to  be  excessive  and  unreliable,  in- 
vested part  of  the  trust  funds  during  the  lifetime 
of  S.  on  separate  sub-mortgages  of  eleven  lease- 
hold houses,  which  were  unoccupied  and  not 
completely  finished,  forming  part  of  the  Bedford 
Park  Estate,  the  amount  of  the  advances  exceed- 
ing one  half  of  the  value  of  the  property.  S. 
died,  having  made  a  will  which  (in  an  action 
brought  to  determine  that  question)  was  held  to 
operate  as  a  good  appointment  of  the  trust 
funds ;  and  on  the  application  of  the  executors 
of  8.  in  that  action,  with  the  sanction  of  the 
chief  clerk,  the  sub-mortgages  were  in  Decem- 
ber, 1883,  transferred  by  the  trustees  to  the 
executors.  In  May,  1884,  the  executors  finding 
the  security  insufficient  sued  the  trustees: — 
Held,  that  under  the  circumstances  the  trustees 
were  answerable  for  the  loss  arising  from  the 
Insufficient  security;  and  that  the  executors, 


having  taken  the  transfers  in  ignorance  of  the 
circumstances  attending  the  investments,  were 
not  debarred  from  bringing  the  action  by  adop- 
tion or  acquiescence.  Smethurst  v.  Hastings, 
55  Law  J.  Bep.  Chanc.  173 ;  Law  Bep.  30  Ch. 
D.  490. 

Laches,  effect  of. 

10.— Trust] — In  a  suit  of  C.  v.  Jf.,  instituted 
in  1858  for  the  administration  of  the  estate  of 
J.  C,  who  died  in  1836,  J.  B.  C.  and  H.  C,  the 
trustees  of  the  testator's  will,  were,  by  an  inter- 
locutory order  made  in  1860,  ordered  to  transfer 
into  Court  a  sum  of  4,1002.  Consols,  to  answer 
breaches  of  trust  committed  by  J.  B.  C.  This 
order  was  never  obeyed,  and  process  of  contempt 
was  issued,  which  H.  C.  avoided  by  leaving 
England.  By  an  order  made  upon  the  further 
consideration  of  O.  v.  M.  in  1863,  the  beneficial 
interests  of  J.  B.  C.  andH.  C,  who  were  children 
of  the  testator,  were  ordered  to  be  impounded, 
to  make  good  pro  tanto  the  breaches  of  trust ; 
but  no  personal  order  was  made  for  payment, 
either  then  or  on  the  subsequent  further  con- 
sideration in  1866.  In  1870,  H.  C.  returned 
to  England,  and  resided  in  the  neighbourhood 
of  London,  apparently  in  comfortable  circum- 
stances, until  her  death  in  1880.  This  was 
known  to  the  plaintiff  in  the  present  action,  who 
was  the  then  acting  trustee  of  the  will  of  J.  C, 
and  also  to  the  cestuis  que  trust.  They,  how- 
ever, took  no  further  steps  against  H.  C.  in  her 
lifetime ;  but  after  her  death  the  trustee  com- 
menced the  present  action  against  her  executors, 
on  behalf  of  himself  and  all  her  other  creditors, 
seeking  to  make  her  estate  liable  in  respect  of 
the  unsatisfied  balance  of  the  4,1002.  Consols. 
Some  of  the  cestuis  que  trust  were  still  infants. 
Fry,  J.,  dismissed  the  action  on  the  ground  that 
the  claim  was  a  stale  demand.  But  on  appeal, 
— Held,  that  the  cestuis  que  trust  were  not 
barred  of  their  rights  by  any  laches  which  they 
or  their  trustee  had  committed ;  that  their  trus- 
tee was  the  proper  person  to  sue ;  and  therefore 
that  the  ordinary  order  ought  to  be  made  for  the 
administration  of  the  estate  of  H.  C.  as  in  a 
creditor's  action.  In  re  Gross;  Earsion  v. 
Tenison  (App.),  51  Law  J.  Bep.  Chanc.  645 ;  Law 
Bep.  20  Ch.  D.  109. 

Loss  of  trust  property. 

11. — Loss  by  non-conversion]— Where  there 
has  been  a  loss  to  the  trust  estate  by  reason  of 
a  non-conversion  of  a  security  forming  part  of 
the  trust  property,  but  the  trustees  allege  that 
they  could  at  no  time  have  realised  the  full 
value  of  the  security,  they  will  be  allowed  the 
benefit  of  an  enquiry  to  shew  the  actual  amount 
which  would  have  been  realised  by  a  conversion 
at  the  proper  time,  and  their  liability  will  be 
limited  accordingly.  The  Earl  of  Gainsborough 
v.  The  Watcombe  Terra  Gotta  Company,  64  Law 
J.  Bep.  Chanc.  991. 

12. — Shares  in  a  company:  new  shares: 
accretions] — New  shares  allotted  in  respect  of 
original  shares  forming  part  of  a  trust  estate, 
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being  accretions  to  the  original  shares,  also 
become  part  of  the  trust  estate,  but  subject  to 
the  liability  to  pay  calls.  Briggs  v.  Massey 
(App.),  51  Law  J.  Bep.  Chanc.  447. 

Therefore,  where  a  trust  estate  so  composed 
has  been  lost  by  the  default  of  the  trustee,  the 
loss  to  the  estate  is  not  the  amount  of  the  shares, 
but  of  the  shares  less  the  amount  paid  for  calls. 
Ibid. 

Pleading  in  action  against  trustee :  particulars 
of  breaches.    See  Practice — Pleading,  24. 

*  Profiting  by  trust, 

13.—  Conflicting  interests  :  benefits  acquired 
by  trustee  transferred  to  trust  estate] — A  trustee 
will  not  be  permitted  to  place  himself  in  a  posi- 
tion in  which  his  personal  interests  will  conflict 
with  those  of  the  trust ;  and  if  he  does  place 
himself  in  such  a  position  and  acquires  benefits 
from  so  doing,  those  benefits  will  be  transferred 
to  the  trust  estate.  Bennett  v.  The  Gaslight  and 
Coke  Company,  52  Law  J.  Bep.  Chanc.  98. 

On  the  insolvency  of  a  person  who  had  a  lucra- 
tive agency  agreement  with  a  gas  company  for 
the  sale  by  him,  at  a  commission,  of  their  sul- 
phate of  ammonia,  the  company  renewed  the 
agency  agreement  for  a  limited  period  to  two  of 
the  trustees  of  the  insolvent's  estate  appointed 
by  a  creditors'  trust  deed  for  the  benefit  of  the 
estate.  Before  the  expiration  of  that  agreement 
and  the  winding-up  of  the  trust,  one  of  those 
two  trustees  obtained  for  his  firm  from  the  com- 
pany a  fresh  agency  agreement,  to  commence 
from  the  expiration  of  that  agreement,  and  to 
be  on  less  lucrative,  though  still  beneficial, 
terms : — Held,  that  the  trustee  was  not  at 
liberty,  by  obtaining  a  fresh  agreement  for  the 
benefit  of  his  own  firm,  to  render  it  contrary 
to  his  own  interest  to  press  for  a  renewal 
of  the  old  agreement  or  a  grant  of  a  new  one 
for  the  benefit  of  the  trust  estate,  and  that  the 
interest  of  the  trustee  under  the  fresh  agreement 
must  be  transferred  to  the  trust  estate.  Hamilton 
v.  Wright  (9  CL  <fc  F.  Ill)  followed.    Ibid. 

Purchase  of  trust  property  by  trustee  or 

executor. 

14. — Setting  aside  sale:  executor  who  does 
not  prove] — A  sale  cannot  be  avoided  merely  be- 
cause the  purchaser  might,  at  his  option,  have 
acted  as  trustee  of  the  property  purchased.  D. 
was  nominated,  with  another,  executor  of  his 
father's  will.  D.  did  not  prove  the  will,  or  act 
as  executor,  and  he  became  the  purchaser  of  part 
of  his  father's  estate : — Held,  that  the  sale  could 
not  be  set  aside,  unless  it  were  shewn  that  D. 
used  his  power  to  obtain  an  unfair  advantage. 
Clark  v.  Clark,  53  Law  J.  Bep.  P.O.  99 ;  Law 
Bep.  9  App.  Cas.  733. 

15.— Setting  aside  sale :  infants:  enquiry] — 
The  daughter  of  an  intestate  sold  her  share  of 
her  father's  estate  to  the  administrators,  and 
settled  the  purchase-money  on  her  marriage. 
The  Court  dismissed  an  action  by  herself  and 
husband  to  set  aside  the  sale,  without  prejudice 


to  any  action  by  the  trustees  of  her  settlement, 
and  refused  to  make  an  enquiry  in  this  action 
whether  it  was  for  the  benefit  of  infants,  Ac,  that 
the  sale  should  be  set  aside.  In  re  Wbrssam  ; 
Hemery  v.  Wbrssam,  51  Law  J.  Bep.  Chanc.  669. 

16. — Solicitor  of  executor :  non~dAsclosure]-~ 
C.  was  the  solicitor  of  an  executor,  the  defen- 
dant in  a  creditor's  administration  action.  A 
life  interest,  part  of  the  estate,  was  put  up  for 
sale,  and  C.  obtained  leave  to  bid.  The  interest 
was  sold,  after  an  abortive  auction,  to  C.  by 
private  contract :—  Held,  that  the  sale  could  not 
be  set  aside  by  reason  of  non-disclosure  by  C.  of 
ciroumstanoes  affecting  the  value  of  the  life 
interest.  Boswell  v.  Coaks,  52  Law  J.  Bep. 
Chanc.  465;  Law  Bep.  23  Ch.  D.  302.  [Be- 
versed  on  appeal,  54  Law  J.  Bep.  Chanc  347 ; 
Law  Bep.  27  Ch.  D.  424;  but  on  appeal  to  the 
House  of  Lords  the  decision  so  reversed  was 
restored.  The  case  in  the  House  of  Lords  is  not 
yet  reported.] 

The  trustee  of  an  estate  in  bankruptcy  had  a 
large  claim  against  an  insolvent  estate.  Before 
the  claim  was  admitted  he  joined  in  the  purchase 
of  assets  of  the  latter  estate :— Held,  that  the 
sale  could  not  be  set  aside.    Ibid. 

Sale. 

17. — Depreciatory  conditions  of  sale :  specific 
performance] — Where  trustees  for  persons  under 
disability  sold  by  auction  on  conditions  which 
fixed  a  recent  date  for  the  commencement  of 
title,  made  all  statements  in  abstracted  docu- 
ments evidence,  and  suggested  the  existence  of 
restrictions  without  specifying  them,  the  trus- 
tees were  refused  specific  performance.  Dunn 
v.  Flood,  53  Law  J.  Bep.  Chanc  537 ;  Law  Bep. 
25  Ch.  D.  629. 

Semble,  it  would  be  no  defence  to  a  vendor's 
action  for  specific  performance  that  the  pur- 
chaser bought  without  notice  of  a  power  of 
re-entry  on  breaoh  of  covenants  subject  to  which 
he  did  buy.    Ibid. 

Defaulting  trustee :  liability  of,  to  attachment. 
See  Abbest,  5. 

Employment  of  trust  funds  in  trade:  profits 
accrued;  apportionment  between  corpus  and 
income.    See  Tenant  por  Life,  10. 

Negligence  in  remitting  money.  See  Principal 
and  Agent,  IS. 

Undischarged  bankrupt :  jurisdiction  of  Court 
to  give  judgment  against.  See  Bankruptcy — 
Undischarged  Bankrupt,  3. 

Constructive  Trust. 

Notice  of  trust  to  company.  See  Company— 
Shares,  27. 

Conversion  and  Reconversion. 

Election :  real  or  personal  estate :  receipt  of 
rents :  option  to  purchase]—lL  testator  devised 
his  real  estate  to  trustees  upon  trust  for  sale, 
and  to  invest  the  proceeds  and  to  pay  the 
income  to  his  wife  during  widowhood,  and  after 
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her  death  or  second  marriage  the  testator  be- 
queathed the  investment  to  his  children.  The 
testator  left  two  children,  both  of  whom  died 
infants  and  unmarried  in  the  life  of  the  widow. 
She  never  married  again,  and  died  intestate  in 
1885,  having  survived  the  longest  liver  of  the 
two  children  more  than  nine  years.  The  testa- 
tor's real  estate  consisted  of  a  freehold  house, 
which  was  let  upon  an  agreement  for  a  term  of 
twenty  years  from  1867,  which  term  had  not 
expired  at  the  widow's  death,  and  the  agreement 
gave  an  option  to  the  lessee  to  purchase  the 
property  at  a  fixed  price  at  any  time  during  the 
term.  The  option  was  not  exercised,  nor  was 
the  property  ever  sold  under  the  trust  in  the 
will,  but  the  widow,  who  succeeded  to  the  chil- 
dren's interests  on  their  respective  deaths,  con- 
tinned  throughout  her  life  to  receive  the  rents : 
— Held,  that  the  real  estate  had  been  converted 
into  personal  estate  from  the  date  of  the  tes- 
tator's death,  and  that,  having  regard  to  the 
existence  of  the  option  to  purchase,  the  retention 
of  the  property  in  its  actual  state  was  not 
sufficient  evidence  of  an  election  on  the  part  of 
the  widow  to  take  the  property  as  real  estate, 
and  therefore  that  it  passed  to  her  next-of-kin 
and  not  to  her  heir-at-law.  In  re  Lewis ;  Fox- 
well  v.  Lewis,  55  Law  J.  Rep.  Chano.  232  ;  Law 
Rep.  30  Ch.  D.  654. 

And  see  Administration,  36,  37. 

Costs  and  Charges. 

1. — Allowances :  actions  for  benefit  of  estate]  — 
The  trustee's  costs  of  defending  a  successful 
action  to  rectify  a  settlement  were  declared  to 
be  a  charge  on  the  property.  Everitt  v.  Everitt 
(39  Law  J.  Rep.  Chanc.  777  ;  Law  Rep.  10  Eq. 
405)  followed.  James  v.  Couchman,  54  Law  J. 
Hep.  Chano.  838 ;  Law  Rep.  29  Ch.  D.  212. 

2. — Order  made,  upon  a  petition  by  trustees 
of  Bettled  estates,  under  section  30  of  Lord  St. 
Leonards'  Act,  1859  (22  A  23  Vict.  o.  35),  sanc- 
tioning the  payment  by  them,  out  of  money  in 
their  hands  applicable  to  the  purchase  of  real 
estate  to  be  held  upon  the  uses  of  the  settlement, 
of  costs  incurred  by  the  tenant  for  life  for  the 
benefit  of  the  inheritance  in  actions  brought  by 
him  to  repel  claims  of  rights  of  common  over 
the  settled  property.  In  re  Lord  de  la  Wart's 
Settled  Estates,  50  Law  J.  Rep.  Chanc.  383; 
Law  Rep.  16  Ch.  D.  587. 

Semble,  such  an  order  might  be  made  under 
section  17  of  the  Settled  Estates  Act,  1877, 
although  the  sanction  of  the  Court  be  not 
obtained  before  commencing  proceedings.    Ibid. 

3. — Trustees  are  entitled  out  of  the  trust 
estate  to  the  costs  of  the  trustees  of  actions 
brought  bona  fide  and  which  have  been  beneficial 
to  the  estate,  but  that  result  does  not  necessarily 
follow  from  the  fact  of  the  actions  having  been 
commenced  under  the  advice  of  counsel.  The 
costs  of  trustees  properly  incurred  in  the  ad- 
ministration of  the  trust  are  a  first  charge  on 
both  the  capital  and  income  of  the  trust  estate, 
and  they  are  not  bound  to  part  with  the  income 


till  their  costs  have  been  otherwise  provided  for. 
Stott  v.  Milne  (App.),  Law  Rep.  25  Ch.  D.  710. 

4. — Allowances :  advances  :  carrying  on  busi- 
ness :  right  of  creditor  against  trust  estate] — On 
the  marriage  of  S.  a  lunatic  asylum  was  as- 
signed to  trustees,  on  trust,  at  the  request  of  S. 
and  his  wife,  during  their  joint  lives,  to  sell  the 
asylum  and  the  goodwill  thereof,  and  stand 
possessed  of  the  proceeds  of  sale  upon  certain 
trusts  declared  by  the  settlement ;  but  the  trus- 
tees might  allow  S.  to  carry  on  the  business  for 
his  own  benefit  until  the  sale.  S.  carried  on  the 
business  for  some  time,  and  then  became  bank- 
rupt. The  surviving  trustee  entered  into  pos- 
session and  carried  on  the  business  of  the 
asylum  until  it  was  sold  at  a  large  price. 
During  this  period  A.  supplied  the  trustee  with 
goods  for  the  purposes  of  the  asylum.  He  after- 
wards recovered  judgment  against  the  trustee 
for  the  price  of  the  goods,  and  then  brought  an 
action  claiming  payment  of  the  judgment  debt 
out  of  the  proceeds  of  sale.  Pollock,  B.  (52 
Law  J.  Rep.  Chanc.  423 ;  Law  Rep.  22  Ch.  D. 
666)  held  that,  as  upon  the  construction  of  the 
settlement  the  assets  of  the  business  between 
the  date  of  the  bankruptcy  and  the  sale  were 
part  of  the  property  of  S.,  the  trustee  could  have 
no  right  to  recover  moneys  advanoed  by  him  for 
carrying  on  the  asylum,  and  that  A.  could  have 
no  better  right: — Held,  on  appeal,  that  as  by 
the  settlement  there  was  no  dedication  of  the 
trust  premises  for  any  trade  purpose,  and  no 
specific  part  of  the  trust  estate  was  directed  to 
be  employed  in  the  carrying  on  of  the  trade, 
the  trustee  had  no  right  to  charge  the  trust 
estates  with  moneys  expended  by  him  in  carry- 
ing on  the  trade,  and  that  A.  could  not  be  in  a 
better  position  than  the  trustee.  Strickland  v. 
Symons  (App.),  53  Law  J.  Rep.  Chanc.  582; 
Law  Rep.  26  Ch.  D.  245. 

Decision  of  Pollock.  B.,  affirmed.    Ibid. 

5. — Bankruptcy  of  defaulting  trustee :  costs 
subsequent  to  bankruptcy] — A  defaulting  trustee, 
who  after  his  bankruptcy  is  retained  as  party  to 
a  suit  for  execution  of  the  trusts,  is  entitled  to 
his  costs  incurred  after  his  bankruptcy,  notwith- 
standing that,  under  the  provisions  of  the  Bank- 
ruptcy Act,  1869,  his  bankruptcy  no  longer 
operates  to  discharge  him  from  his  liability. 
Clare  v.  Glare,  51  Law  J.  Rep.  Chanc.  553; 
Law  Rep.  21  Ch.  D.  865. 

Bowyer  v.  Griffin  (39  Law  J.  Rep.  Chano.  159 ; 
Law  Rep.  9  Eq.  340)  followed.    Ibid. 

6. — Where  the  trustee  of  a  settlement  became 
bankrupt  shortly  after  the  commencement  of  an 
action  for  the  execution  of  the  trusts,  and  an 
order  was  made  for  payment  by  him  into  Court 
of  a  sum  of  money  certified  to  be  due  from  him 
to  the  estate,  he  was  held  entitled  to  his  costs 
of  the  action  though  he  was  not  to  receive  them 
until  he  had  made  good  his  default.  Bowyer 
v.  Griffin  (39  Law  J.  Rep.  Chanc.  159;  Law 
Rep.  9  Eq.  340)  considered.  Lewis  v.  Trash, 
Law  Rep.  21  Ch.  D.  862. 

7. — Deprwmg  trustee  of  costs]— A  trustee  is 
not,  in  the  absence  of  misconduct,  to  be  de- 
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prived  of  costs  by  reason  of  his  having  invested 
in  what  is  not,  strictly  speaking,  an  authorised 
security,  if  at  the  time  of  the  judgment  the 
fund  has  been  replaced  without  loss.  Peacock 
v.  Colling,  54  Law  J.  Rep.  Chanc.  743. 

8. — Fixing  trustee  with  costs:  trustee  "un- 
reasonably resisting  any  proceeding  "]  — A.,  the 
sole  trustee  of  a  will,  purchased  in  his  own 
name,  pursuant  to  the  trusts  thereof,  a  sum  of 
New  Three  per  Cents,  upon  trust  for  Mrs.  W.  for 
life,  with  remainder  to  her  children.  Mrs.  W. 
received  the  dividends  on  the  stock,  under  a 
power  of  attorney  executed  by  A.,  down  to  April, 
1882.  A.  died  in  1870.  B.,  his  sole  executor, 
died  in  1879,  having  appointed  the  respondents 
his  executors  and  made  them  his  residuary 
legatees.  In  May,  1883,  the  respondents  as- 
sented to  the  stock  being  transferred  into  their 
names ;  but  declined  either  to  execute  a  power 
of  attorney  to  enable  the  tenant  for  life  to  re- 
ceive the  dividends,  or  to  appoint  new  trustees  of 
the  original  will  under  the  Conveyancing  Act, 
1881.  In  November,  1883,  this  petition  was 
presented  by  the  tenant  for  life  and  her  children, 
asking  for  the  appointment  of  new  trustees  and 
a  vesting  order,  and  that  the  respondents  might 
pay  the  costs  of  the'petition :— Held,  that,  as  the 
respondents  had  allowed  the  stock  to  be  trans- 
ferred into  their  names  without  ever  asserting 
any  claim  to  it  on  behalf  of  either  of  their  tes- 
tators, they  must  pay  so  much  of  the  costs  as 
would  have  been  incurred  by  a  petition  simply 
asking  for  payment  of  the  dividends  to  the 
tenant  for  life,  and  that  they  could  not  be 
allowed  any  of  their  costs  out  of  the  trust  fund. 
In  re  Knight's  Trusts,  53  Law  J.  Rep.  Chanc. 
223 ;  Law  Hep.  26  Ch.  D.  82. 

0. — Right  of  trustee  to  costs] — A  trustee  is 
entitled  ex  debito  justitice  to  his  costs  out  of  the 
trust  .fund  unless  some  special  grounds  are 
shewn  for  depriving  him  of  them.  Turner  v. 
Hancock  (App.),  51  Law  J.  Hep.  Chanc.  517 ; 
Law  Rep.  20  Ch.  D.  303. 

An  appeal,  therefore,  will  lie  from  an  order 
depriving  a  trustee  of  his  costs  out  of  the  trust 
fund.    Ibid. 

10. — Where  a  settlement  has  been  set  aside, 
the  contract  of  trusteeship  under  which  a  trustee 
is  held  to  contraot  for  payment  of  his  costs, 
charges,  and  expenses,  cannot  be  treated  as 
existing,  and  an  appeal  against  the  order  of  a 
Judge  directing  the  trustee  to  pay  the  costs  is  an 
appeal  for  costs  within  section  47  of  the  Judi- 
cature Aot,  1873,  and  is  not  within  the  decision 
of  Turner  v.  Hancock  (see  last  case).  Dutton  v. 
Thompson  (App.),  52  Law  J.  Rep.  Chanc.  661 ; 
Law  Rep.  23  Ch.  D.  278. 

Administration  action :  exercise  of  power  pend. 
ing  action.    See  Administration,  23. 

Application  to  Parliament  for  benefit  of  estate : 
infant  tenant  in  tail  in  remainder.  See  In- 
fant, 23. 

Defaulting   trustee   becoming   bankrupt.     See 
Administration,  6. 
Digest,  1881-1885. 


Defaulting  trustee :  costs  of.  See  Administra- 
tion, 10. 

Married  woman,  cestui  que  trust,  restrained  from 
anticipation  :  right  of  trustee  to  apply  income 
in  payment  of  his  costs.  See  Husband  and 
Wife,  41. 

Priority  of  trustee's  oosts  in  administration 
action.    See  Administration,  17. 

Proceedings  for  protection  of  trust  estate : 
solicitor  and  client  costs  raised  and  paid 
under  Settled  Estates  Act.  See  Settled 
Estates  Act,  1. 

Solicitor  :  power  to  trustees  of  will  to  charge  for 
non-professional  business.  See  Costs— Taxa- 
tion, 32. 

Debts. 

Trust  for  payment  of.  See  Administration. 
33,  34. 

Declaration  of  Trust. 

1.—  Husband  and  wife :  intended  gift  by  hus- 
band to  wife] — The  rule  that  words  importing 
a  present  intention  to  give  cannot  be  held  to 
operate  as  a  declaration  of  trust  applies  as  much 
to  the  case  of  a  gift  by  a  husband  to  a  wife  as  to 
that  of  a  gift  to  a  stranger.  A  husband,  shortly 
after  his  marriage,  purchased  for  his  wife  certain 
furniture,  plate,  and  other  articles,  and  signed 
and  gave  to  her  three  written  documents  by 
which  respectively  he  purported  to  "  give  "  her 
part  of  the  furniture  "for  her  own  use  and 
benefit,"  to  "  make  her  a  present  "  of  the  plate 
"  for  her  sole  use  and  benefit,"  and  to  "present 
her  with  "  the  rest  of  the  furniture  and  other 
articles,  the  same  "to  be  hers  and  hers  only 
from  that  date."  The  furniture,  plate,  and  other 
articles  were  used  in  the  joint  residence  of  tire 
husband  and  wife  until  his  death : — Held,  that 
the  husband  had  not  constituted  himself  a 
trustee  of  the  furniture,  plate,  and  other  articles 
for  his  wife,  and  that  they  formed  part  of  his 
estate.  Baddeley  v.  Baddeley  (48  Law  J.  Rep. 
Chanc.  36 ;  Law  Rep.  9  Ch.  D.  113)  not  followed. 
Richards  v.  Delbridge  (43  Law  J.  Rep.  Chanc. 
459;  Law  Rep.  18  Eq.  11)  followed.  In  re 
Breton ;  Breton  v.  Woollven,  50  Law  J.  Rep. 
Chanc.  369 ;  Law  Rep.  17  Ch.  D.  416. 

2. — Secret  trust:  will:  subsequent  unattested 
paper:  object  of  trust  not  communicated  to 
trustee  till  after  testator's  death] — A  testator 
cannot  by  imposing  a  trust  upon  his  devisee  or 
legatee,  the  objects  of  which  he  does  not  oom- 
munioate  to  him,  enable  himself  to  evade  the 
Statute  of  Wills  by  declaring  those  objects  in  an 
unattested  paper  found  after  his  death.  In 
order  to  make  suoh  a  trust  binding,  it  is  essential 
that  it  should  be  communicated  to  the  devisee 
or  legatee  during  the  testator's  lifetime,  and 
that  he  should  accept  that  particular  trust.  In 
re  Boyes;  Boyes  v.  Carritt,  53  Law  J.  Rep. 
Chanc.  654 ;  Law  Rep.  26  Ch.  D.  531. 

The  testator,  by  his  will,  made  shortly  before 
going  abroad,  gave  all  his  property  to  C,  his  sole 
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executor,  who  was  a  solicitor  and  drew  the  will. 
In  an  action  in  the  Probate  Division,  C.  ad- 
mitted that  he  was  only  a  trustee  of  the  property, 
and  said  that  the  intention  of  the  testator  was 
that  he  should  hold  upon  certain  trusts  of  which 
he  would  inform  him  when  he  arrived  abroad. 
No  direction  was  given  to  0.  by  the  testator 
during  his  lifetime,  but  after  his  death  two 
letters  were  found  among  his  papers  addressed 
to  C,  and  naming  a  person  whom  he  wished  to 
be  the  object  of  his  bounty:— Held,  that  C.  was 
a  trustee  for  the  next-of-kin  of  the  testator. 
Ibid. 

3. — Will :  declaration  that  a  person  is  to  be 
employed  as  a  solicitor] — A  declaration  by  a  tes- 
tator in  his  will  that  a  particular  person  is  to 
act  as  solicitor  to  his  trustees  in  the  manage- 
ment of  his  estate  and  the  carrying  out  of  the 
trusts  of  his  will  is  not  binding  on  his  trustees, 
and  does  not  constitute  any  trust  in  favour  of 
the  solicitor.  Foster  v.  Elsley,  51  Law  J.  Rep. 
Chano.  275  ;  Law  Rep.  19  Ch.  D.  518. 

Ante-nuptial  memorandum  by  husband  renounc- 
ing his  marital  right :  effect  of :  signature  of 
wife  necessary  to  create  trust.  See  Husband 
and  Wife,  55. 

Volunteers:  executed  trust  declared  in  favour 
of  volunteers  held  irrevocable.  See  Settle* 
ment,  14. 

Determination  of  Trust 

Accumulation  of  rents  for  purpose  which  fails : 
right  of  tenant  for  life  to  possession.  See 
Accumulation,  1. 

Discretion  of  Trustee. 
See  infra,  Powers,  2-5. 

Duration  of  Trust. 
See  infra,  Powers,  8. 

Estate  of  Trustee. 

Legal  estate  whether  passing  to  trustee  under 
testamentary  gift.    See  Will — Trustee. 

Executory  Trust. 

Settlement :  children  :  powers  of  appoint- 
ment]— In  making  a  settlement  of  property  di- 
rected to  be  settled  on  the  wife  and  children  of 
the  testatrix's  son,  the  Court  has  jurisdiction 
to  give  to  the  husband  a  life  interest  and  also 
power  to  appoint  the  fund  amongst  the  issue  of 
the  marriage,  jointly  with  the  wife  during  the 
coverture,  and  alone  if  he  survive  her.  Oliver  v. 
Oliver  (48  Law  J.  Rep.  Chanc.  630  ;  Law  Rep. 
10  Ch.  D.  765)  dissented  from  on  this  point. 
Qowan  v.  Gowan,  50  Law  J.  Rep.  Chanc.  248 ; 
Law  Rep.  17  Ch.  D.  778. 

Heirlooms:  gift  of  articles  to  be  enjoyed  as: 
whether  executory.    See  Heibloohs,  4. 

Express  Trust. 
See  Limitations,  Statute  or,  8-6. 


Implied  Trust 

Declaration  that  a  person  is  to  be  employed  as 
solicitor  does  not  constitute  trust  for  solicitor. 
See  supra,  Declaration,  3. 

Indemnity  and  Lien. 

\.— Breach  of  trust:  consent  of  married 
woman :  loss  of  fund :  trustee's  right  to  indem- 
nity] — A  trustee  who  has  committed  a  breach 
of  trust,  with  the  consent  of  a  married  woman, 
whereby  the  trust  f  imd  has  sustained  loss,  has 
no  charge  or  right  of  retainer  against  the  sepa- 
rate estate  of  the  married  woman,  unless  he 
can  shew  that  she  was  fully  informed  of  the  state 
of  the  case,  or  that  she  actually  acted  for  herself 
in  the  breach.  Sawyer  v.  Sawyer  (App.),  54  Law 
J.  Rep.  Chanc.  444 ;  Law  Rep.  28  Ch.  D.  595. 

Decision  of  Chitty,  J.,  affirmed.    Ibid. 

2.—  Purchase  of  property :  advance  of  part  of 
purchase-money  by  trustee] — Under  a  power  in  a 
settlement  trustees  purchased  real  estate  at 
a  price  greater  than  the  whole  amount  of  the 
trust  funds,  and  in  order  to  supply  the  defi- 
ciency part  of  the  purchase-money  was  borrowed 
by  P.,  one  of  the  trustees.  On  the  death  of  P., — 
Held,  that  his  estate  was  entitled  to  a  lien  upon 
the  purchased  property  for  the  amount  advanced 
by  him,  subject,  however,  to  the  first  charge  of 
the  trust  estate  for  the  full  amount  of  the  trust 
fund ;  and  liberty  was  given  to  the  trustee  to 
apply  to  realise  such  lien.  In  re  Pumfrey ;  The 
Worcester  City  and  County  Banking  Company 
(Linu)  v.  Blick,  52  Law  J.  Rep.  Chanc.  228 ; 
Law  Rep.  22  Ch.  D.  255. 

3. — Shares :  judgment  quia  timet] — A  trustee 
of  partly  paid-up  shares  in  a  company  in  liqui- 
dation is  not  entitled  to  a  judgment  for  in- 
demnity against  his  cestui  que  trust  without 
evidence  that  a  call  will  be  made.  Hughes 
Hallett  v.  The  Indian  Mammoth  Gold  Mines 
Company  (Lim.),  52  Law  J.  Rep.  Chano.  418; 
Law  Rep.  22  Ch.  D.  561. 

Appropriation  of  several  trust  funds  severs  also 
right  to  indemnity  in  respect  of  investments  of 
funds.    See  Scotch  Law — Trustee. 

Investment 

See  supra,  Breach  of  Trust,  7-9 ;  infra, 
Powers,  6,  7. 

Powers  of  Trustee. 
Compromise. 

1. — A  sale  of  a  partnership  interest  in  real 
and  leasehold  and  other  property  by  an  execu- 
trix and  trustee  in  consideration  of  cash,  paid- 
up  shares  in  a  limited  company,  and  extinguish- 
ment of  debts,  was  upheld  as  a  compromise. 
The  West  of  England  Bank  v.  Murch ;  In  re 
Thomas  W.  Booker  &  Co.,  52  Law  J.  Rep.  Chanc. 
784  ;  Law  Rep.  25  Ch.  D.  138. 

Discretion. 

2. — Administration  action:  appointment  of 
new  trustee  after  decree]— It  is  now  the  settled 
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practice  of  the  Court  not  to  interfere,  even  after 
an  administration  decree,  with  trustees  in  the 
bona  fide  exercise  of  their  discretionary  powers ; 
but  tne  Court  must  be  satisfied  that  the  power  is 
being  properly  exercised.  In  re  Oadd;  East- 
wood v.  Clarke  (App.),  52  Law  J.  Rep.  Chano. 
396 ;  Law  Rep.  23  Oh.  D.  134. 

A  power  to  appoint  new  trustees  is  a  dis- 
cretionary power.  The  right  to  appoint  is 
vested  in  the  donee  of  the  power,  and  the  Court 
sanctions  the  appointment  if  satisfied  that  the 
nominee  is  a  fit  and  proper  person ;  but  if 
the  Court  disapproves  of  the  nominee,  then  the 
donee  of  the  power  must  nominate  another 
person.    Ibid. 

Quaere,  Whether  repeated  nominations  of 
unfit  persons  by  the  donee  of  the  power  would 
not  amount  to  a  breach  of  trust  or  a  refusal  to 
act,  and  thereby  give  the  Court  jurisdiction  to 
appoint  a  new  trustee.    Ibid. 

3- — Administration  decree :  control  of  the 
Court] — Where  trustees  have  discretionary 
powers  the  Court  will  not,  even  after  an  ad- 
ministration decree,  compel  the  trustees  to  exer- 
cise their  powers  when  they  have  a  bona  fide 
objection  to  doing  so;  but  it  will  control  the 
trustees  in  the  exercise  of  their  powers — that  is, 
the  Court  must  be  satisfied,  when  the  trustees 
are  about  to  exercise  a  power,  that  it  is  being 
properly  exercised.  Tempest  v.  Camay s  (App.), 
51  Law  J.  Rep.  Chanc.  785 ;  Law  Rep.  21  Ch. 
D.  571. 

Where  two  trustees  disagreed  in  the  exercise 
of  a  discretionary  power  to  invest  in  land  the 
Court  refused  to  direct  the  purchase.    Ibid. 

4. — Children:  discretionary  trust  for  benefit 
of:  authority  to  pay  to  parent:  form  of  order] 
— A  trust  for  the  benefit  of  the  children  of  A., 
with  an  authority  to  pay  the  trust  funds  over 
to  their  parent  or  guardian,  does  not  empower 
the  trustees  to  hand  over  the  trust  funds  to  A. 
without  exercising  any  discretion  in  respect  of 
his  children's  interest.  Where  there  has  been 
a  loss  to  the  trust  estate  by  reason  of  a  non- 
conversion  of  a  security  forming  part  of  the 
trust  property,  but  the  trustees  allege  that  they 
could  at  no  time  have  realised  the  full  value  of 
the  security,  they  will  be  allowed  the  benefit  of 
an  enquiry  to  shew  the  actual  amount  which 
would  have  been  realised  by  a  conversion  at  the 
proper  time,  and  their  liability  will  be  limited 
accordingly.  The  Sari  of  Gainsborough  v.  The 
Watcombe  Terra  Cotta  Company,  54  Law  J. 
Rep.  Chano.  991. 

6. — Infant's  estate :  request  of  guardians] — 
Where  an  infant's  estates  are  vested  in  trustees, 
with  power  to  them  to  sell  at  the  request  in 
writing  of  the  guardians  of  the  infant,  the  Court 
will  not  control  the  discretion  of  the  trustees 
and  compel  them  to  sell  the  estates  against 
their  wish,  when  they  are  honestly  exercising 
their  powers,  and  are  not  guilty  of  any  mala 
fides.  The  Marquis  of  Camden  v.  Murray,  50 
Law  J.  Rep.  Chanc.  282 ;  Law  Rep.  16  Ch.  D.  161. 

Administration  action:  pendency  of:  effect  on 
powers  of  trustees.    See  Administration,  23. 


Maintenance  of  infant :  trust  for :  payment 
disallowed  to  trustee  not  exercising  discretion. 
See  Infant,  20. 

Reluctance  of  Court  to  interfere  with.  See 
Partition,  3. 

Investment. 

0. — Discretion]—  A  testator  directed  that  his 
trustees  should  invest  the  moneys  coming  to 
their  hands  in  respect  of  his  estate  in  their 
names  or  under  their  control  in  such  modes  of 
investment  as  they  *'  in  their  uncontrolled  dis- 
cretion "  should  think  proper.  Before  the  com- 
mencement of  an  action  to  administer  the 
estate,  the  trustees  had  invested  part  of  these 
moneys  in  the  purchase  of  bonds  of  a  foreign 
government  and  bonds  of  a  colonial  railway 
company.  The  chief  clerk,  in  taking  the  ac- 
counts directed  by  the  judgment,  disallowed 
the  trustees  the  sums  which  they  had  invested 
in  the  purchase  of  L  these  bonds  : — Held,  that, 
though  the  investments  ought  not  to  be  retained, 
yet,  as  the  trustees  had  acted  bona  fide,  and 
there  had  been  no  loss  to  the  trust  estate,  these 
sums  ought  not  to  be  disallowed.  In  re  Brown  ; 
Brown  v.  Brown,  54  Law  J.  Rep.  Chanc.  1134 ; 
Law  Rep.  29  Ch.  D.  889. 

7. — Shares  in  a  banking  company:  altered 
conditions]-—  Where  fully  paid-up  shares  in  a 
banking  company  were  bequeathed  to  trustees, 
with  power  to  retain  the  investment,  and  the 
shares  after  the  testator's  death  were  altered  in 
amount  and  became  liable  to  calls, — Held,  that, 
by  reason  of  the  changes  which  had  taken 
place,  the  shares  were  no  longer  in  the  same 
state  of  investment  as  at  the  testator's  death, 
but  were  in  a  state  of  investment  unauthorised 
by  the  will,  and  that  the  trustees  must  convert 
them.  In  re  Morris;  Bucknill  v.  Morris,  64 
Law  J.  Rep.  Chanc.  388. 

Money  to  be  laid  out  on  land :  interim  invest- 
ment in  railway  debenture  stock.  See  Set- 
tled Land  Act,  9. 

Shares  in  trading  company :  trustee  should  not 
invest  in,  where  company  entitled  to  lien 
thereon  for  shareholder's  debt.  See  Company — 
Shares,  16. 

Lands  Clauses  Act 

Trustee  for  married  woman  absolutely  entitled 
not  competent  to  convey.  See  Lands  Clauses 
Act,  19. 

Leasing  powers. 

Execution  of,  by  trustee.  See  Power,  23,  24, 
26,  27. 

Sale:  receipts. 

8. — Duration  of  trust:  interest  of  all  bene- 
ficiaries absolutely  vested :  trust  still  exercisable 
without  their  concurrence]  —  Where  trustees 
hold  real  estate,  upon  trust,  at  the  request  of 
the  husband  and  wife  and  the  surVivor  of  them, 
and  after  the  death  of  the  survivor  at  the  dis- 
cretion of  the  trustees,  to  sell  the  same  and  hold 
the  investments  of  the  proceeds  in  trust  for  the 
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husband  and  wife  for  their  successive  lives,  and 
afterwards  for  children  at  twenty-one,  the  trust 
is  exercisable  without  the  concurrence  of  the 
children,  after  the  latter  have  all  attained  twenty- 
one  and  the  parents  are  both  dead.  In  re 
Tweedie  and  Mile*,  54  Law  J.  Rep.  Chanc.  71  ; 
Law  Rep.  27  Ch.  D.  315. 

9. — Payment  of  purchase-money  to  one  trus- 
tee on  written  authority  from  co-trustees]—* 
On  a  sale  of  land  by  trustees  with  power  of  sale 
the  purchasers  made  a  requisition  that  either  the 
vendors  should  attend  personally  to  receive 
the  purchase-money,  or  the  purchase-money 
should  be  paid  into  a  bank  to  the  joint  account 
of  the  vendors  under  a  written  direction  to  be 
signed  by  them  and  given  to  the  purchasers. 
The  vendors  refused  to  comply  with  the  requisi- 
tion, alleging  that  it  was  inconvenient  so  to  do, 
and  proposed  that  one  of  them  should  attend 
and  receive  the  purchase-money  under  a  written 
direction  to  that  effect  to  be  signed  by  them  all : 
— Held,  that  the  purchasers  were  entitled  to 
insist  upon  their  requisition.  In  re  Flower  and 
the  Metropolitan  Board  of  Works,  53  Law  J. 
Rep.  Chanc.  955 ;  Law  Rep.  27  Ch.  D.  592. 

In  re  Bellamy  (52  Law  J.  Rep.  Chanc.  870 ; 
Law  Rep.  24  Ch.  D.  387)  applied.    Ibid. 

Purchase-money:  payment  of,  to  solicitor  of 
trustees.    See  Vendor  and  Purchases,  27. 

Receipt  by  sole  surviving  trustee  under  s.  39  of 
Settled  Land  Act.  See  Settled  Land  Act,  31. 

Sale  by  trustees  of  real  estate  purchased  in 
breach  of  trust:  concurrence  of  one  bene- 
ficiary.   See  Vendor  and  Purchaser,  47. 

Precatory  Trust. 
See  Will — Precatory  Trust. 

Referential  Trust. 
See  Settlement,  19. 

Removal  of  Trustee. 

Equity  jurisdiction] — Courts  of  equity  have 
jurisdiction  to  remove  trustees  and  to  substitute 
others,  not  only  in  cases  of  misconduct,  but 
whenever  it  appears  that  the  continuance  of  the 
trustees  would  prevent  the  trusts  being  properly 
executed.  Letterstedt  v.  Broers  and  Giddy,  53 
Law  J.  Rep.  P.C.  44 ;  Law  Rep.  9  App.  Cas.  371. 

The  main  guide  to  the  Court  in  exercising 
such  a  jurisdiction  as  that  of  removing  trustees 
must  be  the  welfare  of  the  beneficiaries.    Ibid. 

Mere  friction  and  hostility  between  trustees 
and  persons  beneficially  entitled  will  not  of  itself 
be  a  reason  for  the  removal  of  a  trustee.    Ibid. 

Resulting  Trust. 

1. — Marriage  settlement :  failure  of  trusts  of 
corpus] — A  marriage  settlement,  to  which  the 
wife's  father  was  a  party,  after  reciting  that  he 
had  agreed  to  give  3,000Z.  as  a  marriage  portion 
or  fortune  with  his  daughter,  and  that  it  had 
been  agreed  that  5002.  should  be  forthwith  paid 


to  the  husband  for  his  own  use,  and  that  the 
residue  thereof  should  be  invested  on  the  trusts 
therein  mentioned,  and  that  the  wife's  father 
had  accordingly  paid  500J.  to  the  husband,  and 
had  invested  2,500Z.  in  the  names  of  the  trustees, 
declared  trusts  of  that  fund  for  the  settlor  un- 
til the  marriage,  and  then  (after  giving  to  the 
husband  and  wife  life  interests,  and  a  power  of 
appointment  among  the  children,  which  was  not 
exercised)  for  the  children  attaining  twenty-five, 
and,  in  default  of  such  children,  for  the  wife's 
representatives  or  next-of-kin  in  the  usual 
manner.  The  trusts  for  the  children,  and  sub- 
sequent thereto,  being  considered  bad  for  re- 
moteness,—Held,  that  there  was  a  resulting 
trust  for  the  settlor.  In  re  Nash's  Settlement, 
51  Law  J.  Rep.  Chanc.  511. 

2.— Transfer  of  stock  into  joint  names:  re- 
transfer  not  compellable] — Where  stock  is  trans- 
ferred into  the  joint  names  of  the  transferor  and 
another,  in  pursuance  of  a  clear  intention  on 
the  part  of  the  transferor  to  confer  a  benefit  on 
the  joint  transferee,  a  retransfer  of  the  stock 
into  the  sole  name  of  the  transferor  will  not  be 
compelled.  Standing  v.  Bowring,  54  Law  J. 
Rep.  Chanc.  10;  Law  Rep.  27  Ch.  D.  341. 
[Affirmed  on  appeal,  55  Law  J.  Rep.  Chanc. 
218  ;  Law  Rep.  31  Ch.  D.  275.] 

Appointment  under  general  power  upon  trust 
for  A.  who  dies  in  lifetime  of  appointor.  See 
Power,  6. 

Secret  Trust 

See  supra,  Declaration,  2. 

Secret  trust  for  charity.    See  Charity,  25. 

Settled  Land  Act. 

Trustee  for  purposes  of.  See  Settled  Land 
Acr,  24-31. 

Validity  of  Trust. 
See  supra,  Declaration,  1,  ?. 

TRUSTEE  IN  BANKRUPTCY 

See  Bankruptcy  —Trustee. 

TRUSTEE   UNDER   LIQUIDATION. 
See  Bankruptcy — Liquidation,  13. 

TRUSTEE  ACT. 
Appointment  of  new  Trustees. 
Vesting  Order. 

Chambers,  power  to  make  order  in. 

Copyholds. 

Form  of  order. 

Infant  trustee. 

Joint  trustee. 

Lunatic  trustee. 

Refusal  to  transfer  stock. 

Sale,  in  aid  of  order  for. 
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Appointment  of  new  Trustees. 

1. — Affidavit  of  fitness]— The  affidavit  as  to 
the  fitness  of  a  new  trustee  must  truly  describe 
the  position  and  occupation  of  the  deponent. 
The  term  "gentleman"  is  an  insufficient  de- 
scription. In  re  Orde,  52  Law  J.  Hep.  Chanc, 
832 ;  Law  Hep.  24  Gh.  D.  271. 

2.  —  Jurisdiction :  personal  incapacity  of 
trustee] — Under  section  32  of  the  Trustee  Act, 
1850,  the  Court  oan  appoint  a  new  trustee  in 
place  of  a  trustee  who,  by  age  and  infirmity,  is 
incapable  of  acting  as  trustee.  In  re  Lemann's 
Trusts,  52  Law  J.  Rep.  Chanc.  560 ;  Law  Rep. 
22  Ch.  D.  633. 

In  re  Bignold's  Trusts  (41  Law  J.  Rep.  Chanc. 
235  ;  Law  Rep.  7  Chanc.  223)  considered.    Ibid. 

3. — Jurisdiction;  will  of  deceased  lunatic] — 
Where  the  trustees  appointed  by  the  will  of  a 
deceased  lunatic  both  predecease  the  lunatic,  the 
Court  has  jurisdiction  under  section  9  of  the 
Trustee  Extension  Act,  1852,  to  appoint  new 
trustees  of  the  will.  In  re  Orde  (App.),  52  Law 
J.  Rep.  Chanc.  832 ;  Law  Rep.  24  Ch.  D.  271. 

4. — No  trustee  appointed  by  will:  appoint- 
ment of  trustee  to  perform  duties  of  executor]  — 
Where  a  testator  had,  by  bis  will,  left  all  his 
property  to  his  wife  for  life,  and  appointed  her 
his  sole  executrix,  and  had  also  left  legacies  of 
considerable  amount  to  be  paid  after  her  death, 
but  had  not  constituted  any  persons  trustees, — 
Held,  upon  petition  in  an  administration  action 
instituted  for  the  purpose,  and  in  the  matter  of 
the  Trustee  Act,  1850,  that  upon  the  retirement 
of  the  widow  the  Court  had  jurisdiction  under 
the  Act  of  1850  to  appoint  in  her  place  a  trustee 
or  trustees  to  perform  the  duties  of  executor. 
In  re  Moore ;  McAlpine  v.  Moore,  Law  Rep.  21 
Ch.  D.  778. 

6. — Number  of  trustees]— One  of  three  trus- 
tees had  become  lunatic.  Upon  a  petition  being 
presented  in  Lunacy  and  Chancery  for  the  dis- 
charge of  the  lunatic  and  reappointment  of  the 
two  continuing  trustees  in  place  of  the  three, 
the  Court  refused  to  do  so,  and  required  the 
original  number  to  be  filled  up.  In  re  Stokes's 
Trusts  (41  Law  J.  Rep.  Chanc.  290 ;  Law  Rep. 
13  Eq.  333) ;  In  re  Harford's  Trusts  (Law  Rep. 
13  Ch.  D.  135)  not  followed.  In  re  Colyer 
(App.),  50  Law  J.  Rep.  Chanc.  79.  [And  see  In 
re  Aston,  Law  Rep.  23  Ch.  D.  217.] 

6. — It  is  the  rule  of  the  Court  not  to  appoint 
continuing  trustees  in  the  place  of  themselves 
and  an  additional  truatee  who  has  absconded,  if 
any  of  the  trust  property  is  subject  to  a  continu- 
ing trust.  In  such  a  case  a  new  trustee  must  be 
appointed  to  act  with  the  continuing  trustees. 
In  re  Lamb's  Trusts,  54  Law  J.  Rep.  Chanc. 
107 ;  Law  Rep.  28  Ch.  D.  77. 

Vesting  Order. 

Chambers,  power  to  make  order  in. 

7. — In  an  administration  action  commenced 
by  writ,  an  order  was  made  in  chambers  direct- 
ing the  plaintiff  and  defendant  to  transfer  a  sum 
of  stock  into  Court.    Afterwards,  as  the  defen- 


dant could  not  be  found,  an  order  was  made  in 
chambers  vesting  the  right  to  transfer  the  stock 
in  the  plaintiff,  and  directing  him  to  transfer  it 
into  Court.  The  Bank  of  England  having  ob- 
jected to  act  on  this  order,  on  the  ground  of  its 
having  been  made  in  chambers,  Jessel,  M.R.,  on 
the  motion  of  the  plaintiff,  held  that  he  had 
jurisdiction  to  make  the  order  in  chambers,  and 
directed  the  Bank  to  act  upon  it : — Held,  on 
appeal,  that  having  regard  to  18  &  19  Vict.  c. 
134,  s.  16,  the  Consolidated  Order  XXXV.  rule  1 
and  the  course  of  practice,  it  was  doubtful 
whether  there  was  jurisdiction  to  make  such  a 
vesting  order  in  chambers,  and  therefore  that 
the  order  directing  the  Bank  to  act  upon  it  ought 
to  be  discharged.  Frodsham  v.  Frodsham 
(App.),  50  Law  J.  Rep.  Chanc.  233 ;  Law  Rep. 
15  Ch.  D.  317. 

8. — Where  a  petition  has  been  presented 
under  the  Trustee  Act,  1850,  asking  for  the  ap- 
pointment of  new  trustees  and  a  vesting  order, 
the  Judge  has  power  to  select  particular  portions 
of  the  matters  before  him  to  be  disposed  of  in 
chambers,  and  the  vesting  order  can  be  properly 
made  in  chambers.  In  re  Tweedy  (App.),  54 
Law  J.  Rep.  Chanc.  331 ;  Law  Rep.  28  Ch.  D. 
529. 

Frodsham  v.  Frodsham  (see  last  case)  distin- 
guished.   Ibid. 

Decision  of  Bacon,  V.C.  (54  Law  J.  Rep.  Chano. 
304),  affirmed.    Ibid. 

Copyholds. 

9. — Where  a  bare  trustee  of  copyholds  has 
died  intestate  and  without  an  heir,  the  Court 
has,  under  sections  15  and  28  of  the  Trustee 
Act,  1850,  when  read  together,  jurisdiction  to 
make  an  order  vesting  the  copyholds  in  the 
absolute  beneficial  owner.  In  re  Godfrey's 
Trusts,  52  Law  J.  Rep.  Chano.  479  ;  Law  Rep. 
23  Ch.  D.  205. 

Form  of  order. 

10. — Sole  trustee  :  death  of,  intestate :  grant 
of  administration :  amending  order] — A  sole 
surviving  trustee  having  died  intestate,  new 
trustees  were  appointed  by  the  Court,  and  lands 
forming  part  of  the  trust  estate  were  vested  in 
them  "  for  the  estate  therein  now  vested  in  the 
heir-at-law  of  the  deceased  intestate  trustee." 
Administration  was  subsequently  taken  out  to  the 
estate  of  the  intestate  trustee  : — Order  made  that, 
notwithstanding  the  previous  order,  the  lands 
should  vest  in  the  new  trustees  for  all  the  estate 
therein  vested  in  the  legal  personal  representative. 
In  re  Pilling's  Trusts,  53  Law  J.  Rep.  Chanc. 
1052  ;  Law  Rep.  26  Ch.  D.  432. 

Infant  trustee. 

11. — Stock  to  which  infant  entitled  in  name 
of  infant  and  another] — Stock  to  which  an  in- 
fant was  benefioially  entitled  was  invested  in  the 
joint  names  of  the  infant  and  another  person  : — 
Held,  that  it  was  within  the  jurisdiction  of  the 
Court,  under  the  Trustee  Extension  Act,  1852,  to 
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make  an  order  vesting  the  right  to  transfer  the 
stock  in  such  other  person.  In  re  R.  H.  S. 
Harwood  and  D.  M.  L.  S.  Harwood  (infants),  51 
Law  J.  Rep.  Chano.  578 ;  Law  Rep.  20  Ch.  D.  536. 

Joint  trustee. 

12. — Persons  "  seised  jointly":  coparceners']  — 
The  words  "  seised  jointly  "  in  section  10  of  the 
Trustee  Act,  1850,  are  not  to  be  construed  as 
referring  only  to  a  joint  tenancy  at  law,  but 
apply  to  the  case  of  land  descended  upon  co- 
parceners one  of  whom  is  out  of  the  jurisdiction 
of  the  Court.  In  re  Greenwood's  Trusts,  54  Law 
J.  Rep.  Chanc.  623 ;  Law  Rep.  27  Ch.  D.  359. 

Lunatic  trustee, 

13. — Co-trustees,  vesting  property  in] — When 
one  of  several  trustees  of  stock  becomes  lunatic 
or  of  unsound  mind,  the  Court,  although  it  may 
have  jurisdiction  under  section  5  of  the  Trustee 
Act,  1850,  to  make  an  order  vesting  the  right  to 
transfer  the  stock  solely  in  the  co-trustees,  will 
not  do  so,  but  a  new  trustee  in  the  place  of  the 
lunatic  must  be  appointed  before  a  vesting  order 
will  be  made.  In  re  Nash  (App.),  Law  Rep.  16 
Ch.  D.  503. 

14. — One  of  three  trustees  of  a  sum  of  stock 
had  been  found  lunatic.  The  fund  having  be- 
come divisible,  a  petition  intituled  both  in 
Lunacy  and  in  Chancery  was  presented  for  the 
appointment  of  a  new  trustee  and  a  vesting 
order: — Held,  that  the  appointment  of  a  new 
trustee  was  unnecessary,  and  that  the  petition 
ought  to  be  intituled  in  Lunacy  only.  Order 
made  vesting  the  right  to  call  for  a  transfer  of 
and  to  transfer  the  stock  in  the  two  trustees  who 
were  not  under  disability.  In  re  Nash  (see 
last  case)  not  followed.  In  re  Watson  (a  person 
of  unsound  mind}  (App.),  Law  Rep.  19  Ch.  D. 
884. 

15. — The  principle  according  to  which  when 
there  is  a  continuing  trust  the  Court  will  not, 
on  the  lunacy  of  one  of  the  trustees,  reappoint 
his  co-trustees  of  sound  mind,  or  make  an 
order  vesting  the  trust  property  in  such  co- 
trustees alone,  but  will  appoint  a  new  trustee  in 
the  place  of  the  lunatic  trustee,  does  not  apply 
to  a  case  where  the  trust  is  at  an  end  and  the 
fund  immediately  distributable.  In  re  Martyn 
(App.),  54  Law  J.  Rep.  Chanc.  1016 ;  Law  Rep. 
26  Ch.  D.  745  (nom.  In  re  ToutVs  Will). 

16. — Executor  of  executor]— One  of  three  exe- 
cutors of  the  surviving  executor  of  a  testator 
being  of  unsound  mind,  an  order  was  made 
under  the  5th  section  of  the  Trustee  Act,  1850, 
vesting  the  right  to  transfer  a  sum  of  stock  be- 
longing to  the  estate  of  the  original  testator,  in 
whose  name  it  still  remained  standing.  In  re 
Wacher  (App.),  Law  Rep.  22  Ch.  D.  535. 

17. — Sols  trustee :  cestui  que  trust  absolutely 
entitled] — When  a  sole  trustee  becomes  lunatic, 
the  Court,  although  the  cestui  que  trust  is  abso- 
lutely entitled  to  the  trust  property,  will  not 
make  an  order  vesting  such  property  in  the 
cestui  que  trust,  but  requires  a  new  trustee  to 


be  appointed,  in  whom  it  will  then  vest  the  trust 
property.  In  re  Holland  (App.),  50  Law  J.  Rep. 
Chanc.  271 ;  Law  Rep.  16  Ch.  D.  672  (nom.  In  re 
Howarth's  Trusts). 

Refusal  to  transfer  stock. 
18. — Words  importing  singular  number  ex- 
tended to  several  persons] — The  Court  has  juris- 
diction, under  the  23rd  section  of  the  Trustee 
Act,  1850,  and  having  reference  to  the  inter- 
pretation clause  (section  2)  of  the  Act,  to  make 
an  order  vesting  trust  property  in  new  trustees, 
where  two  or  more  present  trustees  improperly 
refuse  to  transfer  it.  In  re  Hyatt's  IVusts,  51 
Law  J.  Rep.  Chano.  742 ;  Law  Rep.  21  Ch.  D.  846. 

Sale,  in  aid  of  order  for. 
19.— Section  1  of  the  Trustee  Extension  Act, 
1852,  applies  to  sales  under  the  Partition  Acts, 
1868  and  1876,  and  is  not  limited  to  the  cases 
of  persons  under  disability.  Beckett  v.  Sutton, 
51  Law  J.  Rep.  Chanc.  432. 

TRUSTEE  RELIEF  ACT. 

1. — Chambers:  adjournment  to:  jurisdic- 
tion]—A  petition  was  presented  by  parties  in- 
terested in  a  fund  for  an  enquiry  as  to  the  per- 
sons entitled  and  for  payment  out  to  the  persons 
who  should  be  found  entitled : — Held,  that  the 
proceeding  having  been  properly  commenced  by 
petition  under  section  2  of  the  Trustee  Relief 
Act,  the  Court  had  jurisdiction,  under  section  27 
of  the  Masters  Abolition  Act,  1852  (15  &  16  Vict. 
o.  80),  to  adjourn  the-  petition  into  chambers. 
Frodsham  v.  Frodsham  (50  Law  J.  Rep.  Chanc. 
233;  Law  Rep.  15  Ch.  D.  317)  distinguished. 
In  re  Moate's  Trust,  Law  Rep.  22  Ch.  D.  635. 

2. — Lunacy :  jurisdiction] — Where  a  person 
who  has  been  found  lunatic  is  entitled  to  a  fund 
whioh  has  been  paid  into  Court  under  the  Trustee 
Relief  Act,  a  petition  may  be  presented  in  Chan- 
cery under  the  Trustee  Relief  Act  and  in  Lunacy, 
and  the  Court  has  jurisdiction  to  make  an  im- 
mediate order  for  the  transfer  of  the  fund  to  the 
account  of  the  lunatic.  In  re  Tate  (App.),  Law 
Rep.  20  Ch.  D.  185. 

3. — Payment  out:  costs:  tender]— Trustees 
who  are  respondents  to  a  petition  under  the 
Trustee  Relief  Act  for  payment  of  a  fund  out  of 
Court,  and  have  been  tendered  and  have  accepted 
42s.  for  their  costs,  under  Rules  of  Court,  1875 
(Costs),  Schedule,  rule  17,  are  not  as  a  general 
rule  entitled  to  their  costs  of  appearance  on  the 
petition.    In  re  Sutton,  Law  Rep.  21  Ch.  D.  855. 

Trustees  authorised  on  petition  under  Act  to 
adopt  proceedings  for  protection  of  estates. 
See  Settled  Estates  Act,  1. 

TUNNEL. 

Minerals:  right  of  owner  to  construct  tunnel 
under  railway.    See  Railway  Company,  14. 

TURNPIKE. 
Debentures  issued  by  trustees  of  Quebec  turnpike 
roads.    See  Colonial  Law— Canada,  21. 


TURNPIKE— UNFINISHED  ARTICLE. 
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Road :  dedication  of,  to  public.    See  Highway,  2. 

Road:  portions  of,  ceasing  to  be  such.    See 
Highway,  19-21. 

Turnpike  road  bonds  not  "  real  security."    See 
Will -Specific  Gift,  10. 


TURNPIKE  ACTS. 

[Turnpike  Acts  Continuance  Acts,  44  &  45  Vict. 
c.  81 ;  45  &  46  Vict.  c.  52 ;  46  &  47  Vict.  c. 
21 ;  47  A  48  Vict.  c.  52 ;  and  48  &  49  Vict. 
c.  87.] 

[Amendment  of  law  relating  to  turnpike  roads 
in  South  Wales.    45  &  46  Vict.  o.  67.] 

ULTRA  VIRES. 

Agreement  by  sanitary  authority.  See  Public 
Health  Act,  10. 

Application  of  funds  of  company.  See  Company 
—Director,  7. 

Borrowing  by  company.  See  Company — Deben- 
tures, 1. 

Borrowing  by  directors  of  building  society.  See 
Building  Society,  28. 

Borrowing :  title  of  borrower  prevails  so  far  as 
money  lent  went  to  pay  legal  liabilities  of 
borrowers.  See  Building  Society,  23;  Com- 
pany— Debentures,  5. 

Call:  quorum  of  directors.  See  Company — 
Director,  5. 

Loan  ultra  vires  enforceable  against  borrower. 
See  Friendly  Society,  1. 

Mortgage  by  directors.  See  Company — Deben- 
tures, 2. 

Railway  company,  sale  of  land  by.  See  Lands 
Clauses  Act,  47,  48. 

Shares:  issue  of,  at  discount.  See  Company — 
Winding-up,  71. 

Shares :  purchase  by  company  of  its  own  shares. 
See  Company — Winding-up,  16. 


UMPIRE. 

Appointment  of,  under  Lands  Clauses  Act. 
Lands  Clauses  Act,  1. 


See 


UNCERTAINTY. 

Specific  performance  when  refused  on  ground  of 
uncertainty.  See  Specific  Performance,  17, 
18. 

Will:  gift  in,  when  void  for  uncertainty.  See 
Will — Ambiguity. 

UNCLAIMED   DIVIDENDS. 

[Statutory  provisions  as  to  unclaimed  dividends 
in  bankruptcies.    46  &  47  Viot.  c.  52,  s.  162.] 


UNDERLEASE. 

Administrator,  by.    See  Administrator,  24. 

Agreement  that  underlease  shall  contain  same 
covenants  as  original  lease :  construction.  See 
Landlord  and  Tenant — Contract,  5. 

UNDERTAKING. 

Damages,  as  to.  See  Injunction,  1 ;  Practice — 
Undertaking. 

UNDERVALUE. 

Sale  by  mortgagee.  See  Mortgage— Power  of 
Sale,  6. 

UNDERWOOD. 

Waste  of  manor :  rights  of  tenants.  See  Com- 
mon, 1. 

UNDERWRITER. 
$ee  Insurance,  Marine,  19. 

UNDISCHARGED  BANKRUPT. 
See  Bankrupt— Undischarged  Bankrupt. 

UNDISCLOSED  PRINCIPAL. 
See  Principal  and  Agent,  15, 16. 

UNDUE  INFLUENCE. 

Patient  and  medical  man :  revocable  gift]  — 
At  the  trial  of  an  action  by  the  executors  of  G. 
to  recover  the  amount  of  a  gift  of  money  made 
by  G.  to  her  medical  man,  it  was  admitted  that, 
when  the  gift  was  made,  the  relation  of  patient 
and  medical  man  existed  between  G.  and  the 
defendant,  and  that  G.  had  no  independent  ad- 
vice of  any  kind.  In  answer  to  questions  left  to 
them  by  the  Judge,  the  jury  found  that  there 
had  been  no  undue  influence  in  fact,  or  fraud 
on  the  part  of  the  defendant ;  and  that,  after  the 
relation  of  patient  and  medical  man  had  come 
to  an  end  between  G.  and  the  defendant,  and 
after  any  effect  produced  by  it  had  been  removed, 
she  intentionally  abode  by  what  she  had  done. 
The  Judge  was  not  asked  to  leave,  and  did  not 
leave,  to  the  jury  the  question  whether  G.,  when 
she  made  the  gift,  or  subsequently,  knew  that  it 
was  revocable,  and  he  entered  judgment  for  the 
defendant  upon  the  findings : — Held,  that  as  the 
effect  of  the  findings  was  that  G.,  after  the  rela- 
tion and  influence  had  ceased,  deliberately  deter- 
mined she  would  not  revoke  the  gift,  whether  or 
not  it  was  revocable,  the  judgment  was  rightly 
entered.  Mitchell  v.  Homfray  (App.),  50  Law 
J.  Rep.  Q3.  460 ;  Law  Rep.  8  Q.B.  D.  587. 

Parent,  by,  over  child.    See  Parent  and  Child. 

Practice  in  probate  action  where  will  resisted: 
particulars.    See  Probate— Practice,  14. 

UNFINISHED  ARTICLE. 
Sale  of.    See  Scotch  Law— Sale  of  Goods,  1. 
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UNION  OFFICERS   (IRELAND)  ACT,    1886. 

[Allowances  to  officers  of  Poor  Law  Unions  in 
Ireland  on  abolition  of  office.  48  &  49  Vict, 
c.  80.] 

UNITY  OF  POSSESSION. 
See  Water,  5. 

UNLAWFUL  ASSEMBLY. 
See  Riot. 

UNLIQUIDATED  DAMAGES. 

See  Bankruptcy— Mutual  Dealings,  6 ;  Company 
— Winding-up,  72  ;  Penalty,  8. 

UNMARRIED." 
See  Will— Legacy,  3,  4,  5. 

UNPAID  VENDOR. 

Devise :  Locke  King's  Act.  See  Administration, 
50. 

Lien.  See  Mortgage— Equitable,  1;  Vendor 
and  Purchaser,  23. 

UNQUALIFIED  PERSON. 
Apothecary,  acting  as.    See  Medical  Act. 

UNQUALIFIED  SOLICITOR. 
See  Solicitor,  47-51. 

UNREGISTERED  COMPANY. 

See  Company — Registration,  1-8;  Winding-up, 

82,  83. 

UNREGISTERED  INSTRUMENT. 

See  Bill  or  Sals,  38-45 ;  Colonial  Law — South 
Australia ;  Title-deeds  ;  Vendor  and  Pur- 
chaser, 23. 

UNSOUND  MEAT. 
Seizure  of.    See  Public  Health  Act,  15. 

UNSOUND  MIND. 

Election :  power  of  Court  to  elect  for  person  of 
unsound  mind.    See  Election,  1. 

Person  of.    See  Lunatic  ;  Trustee  Act,  13-17. 

UNSTAMPED  DEED. 
See  Stamp,  3 ;  Vendor  and  Purchaser,  49. 

URBAN  AUTHORITY. 
See  Public  Health  Act. 


URINAL. 

Metropolis  Local  Management  Act,  1855,  section 
88 :  right  of  vestry  to  erect  urinal.  See  Nui- 
sance, 11. 

Public  Health  Act,  1875,  s.  39 :  compensation 
injunction.    See  Public  Health  Act,  14. 

USAGE  OF  TRADE. 
See  Sale  of  Goods,  1. 

USE  AND  OCCUPATION. 

Mortgagee  in  possession.  See  Mortgage — Pos- 
session, 5. 

USER. 
Easement.    See  Way,  6. 
Fishery.    See  Fishery,  8. 
Trade  Mark.    See  Trade  Mask,  9. 

VAGRANT. 

"  Frequenting  "  :  intent  to  commit  felony] — In 
the  absence  of  evidence  that  the  prisoner  has 
been  in  a  certain  street  more  than  once,  although 
there  may  be  evidence  of  "intent  to  commit 
felony,"  a  conviction  for  "  frequenting  the  said 
street  with  intent  to  commit  felony  "  is  bad. 
Reg.  v.  Clark,  54  Law  J.  Rep.  M.C.  66;  Law 
Rep.  14  Q.B.  D.  92  (nom.  Clark  v.  Reg.). 

Gaming  in  "open  place  to  which  the  publio 
have  access  " :  railway  carriage  held  so  to  be. 
See  Gaming,  7. 

Idle  and  disorderly  persons :  special  occasion. 
See  Begging. 

VALUATION. 

Improvements :  landlord  and  tenant.  See  Land- 
lord and  Tenant — Improvements. 

Lands  Clauses  Act :  appointment  of  trustee  as 
valuer.    See  Lands  Clauses  Act,  19. 

Security,  of.  See  Bankruptcy — Secured  Creditor, 
1,  2,  5,  6. 

Trustee:  liability:  investment  in  land.  See 
Trust — Breach,  7-9. 

VALUATION  LIST. 
See    Poor   Rates,    20-23. 

VALUED  POLICY. 
See  Insurance,  Marine,  19. 

VARIANCE. 

Articles  and  memorandum  of  company,  between. 
See  Company — Memorandum  and  Articles,  8. 

VARYING  MINUTES. 
See  Practice — Judgment,  14. 


VENDOR  AND  PURCHASER. 
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VENDOR  AND  PURCHASER. 
Compensation. 
Conditions  of  Sale.  , 
Contract. 
Conveyance. 
Costs. 
Deposit. 

Lien  of  unpaid  Vendor. 
Purchase-money. 
Rescission. 

Title. 

Abstract  of  title. 
Sufficiency  of  title. 

Company,  Vendor  to. 

Agreement  by,  to  transfer  shares  to  directors : 
omission  to  state,  does  not  render  prospectus 
fraudulent.    See  Company — Prospectus,  7. 

Transfer  of  shares  by,  to  directors.  See  Com- 
pany— Director,  14. 

Compensation. 

1. — Accidental  misstatement  as  to  extent  of 
property ;  completion  of  purchase] — After  the 
purchaser  of  real  estate  has  taken  a  conveyance, 
and  the  purchase-money  has  been  paid,  no  action 
can  be  maintained  for  damages  or  compensation 
on  account  of  errors  as  to  the  quantity  or  quality 
of  the  subject-matter  of  the  sale,  unless  such 
errors  amount  to  breach  of  some  contract  or 
warranty  contained  in  the  conveyance  itself,  or 
unless  some  fraud  or  deceit  has  been  practised 
upon  the  purchaser.  Jolliffe  v.  Baker,  52  Law 
J.  Rep.  QJB.  609 ;  Law  Rep.  11  Q.B.  D.  255. 

In  the  conveyance  to  a  purchaser  the  land 
sold  was  described  as  two  parcels,  each  defined 
in  the  most  particular  manner  by  metes  and 
bounds,  and  other  details,  and  each  "  as  con- 
taining by  estimation  one  and  a  half  acres  or 
thereabouts."  Subsequently  to  the  conveyance 
the  lands  were  measured,  and  the  two  parcels 
together  amounted  to  only  2a.  lr.  12p. : — Held, 
that  this  misdescription  as  to  quantity  did  not 
amount  to  a  breach  of  any  warranty  so  as  to 
entitle  a  purchaser  to  maintain  an  action  for 
damages  against  the  vendor.    Ibid. 

It  is  a  question  of  fact  whether  the  parcels 
have  or  have  not,  in  truth  and  in  fact,  been  es- 
timated to  contain  the  quantity  stated  or  there- 
abouts, the  answer  to  which  will  mainly  depend 
on  whether  the  error  is  so  small  as  to  lead  to  the 
assumption  that  it  might  have  been  so  estimated, 
or  so  great  as  to  make  the  estimate  an  irrational 
or  impossible  one.    Ibid. 

2. — Error  in  description  of  property :  power  to 
recover  compensation  after  conveyance  taken] — 
The  particulars  of  certain  freehold  property  sold 
by  auction  misstated  the  value  of  the  rental,  and 
the  purohaser,  relying  on  the  statement,  pur- 
Dioest,  1681-1885. 


chased  the  property  for  a  sum  higher  than  its 
real  value  or  than  he  would  otherwise  have  given. 
The  contract  of  purchase  contained  a  condition 
that  if  any  errors  should  be  discovered  in  the 
particulars  compensation  should  be  allowed. 
The  purchaser  did  not  discover  the  error  until 
after  the  purchase-money  was  paid  and  until 
after  he  had  accepted  the  conveyance  of  the  pro- 
perty. The  conveyance  contained  no  covenant 
relating  to  this  matter  '.—Held  (affirming  the 
judgment  of  the  Queen's  Bench  Division,  53 
Law  J.  Rep.  Q.B.  78),  that  the  purchaser  was 
entitled  to  recover ,  compensation,  and  that  the 
acceptance  of  the  conveyance  did  not  bar  his 
right  to  such  compensation.  Palmer  v.  John- 
ston (App.),  53  Law  J.  Rep.  Q.B.  348 ;  Law  Rep. 
12  Q.B.  D.  32. 

Cann  v.  Cann  (3  Sim.  N.S.  447)  and  Bos  v. 
Helsham  (36  Law  J.  Rep.  Exch.  20)  approved. 
Ibid. 

Manson  v.  Thacker  (47  Law  J.  Rep.  Chanc. 
312),  Besley  v.  Besley  (Law  Rep.  9  Ch.  D.  103), 
and  Allen  v.  Richardson  (49  Law  J.  Rep.  Chanc. 
137)  dissented  from.    Ibid. 

3. — Misdescription :  non-disclosure  :  condi- 
tion)— The  vendor  contracted  to  sell  a  freehold 
villa  and  garden,  between  which  and  a  certain 
road  there  was  a  wall.  The  particulars  contained 
a  statement  that  the  garden  was  tastefully  laid 
out  and  enclosed  by  a  rustic  wall  with  trades- 
men's side  entrance.  The  wall,  as  the  vendor 
knew,  did  not  belong  to  him,  but  he  did  not  dis- 
close that  fact  to  the  purchaser.  There  was  in 
the  wall  a  tablet  bearing  the  name  of  the  villa, 
as  well  as  a  tradesmen's  side  entrance.  The 
vendor  knew  that  the  purchaser  intended  to 
build  cottages  upon  the  property  with  access  to 
the  road.  The  frontage  of  the  property  upon 
that  side  was  181  feet.  The  conditions  of  sale 
provided  for  compensation  for  mistake  in  the 
particulars : — Held,  that  the  vendor  could  not 
avail  himself  of  the  condition  providing  for  com- 
pensation, and  that  the  purchaser  was  entitled 
to  rescind  the  contract.  Brewer  v.  Brown,  54 
Law  J.  Rep.  Chanc.  605  ;  Law  Rep.  28  Ch. 
D.  309. 

4. — Misdescription :  reference  to  plan] — Ven- 
dors agreed  to  sell  a  parcel  of  land  "  containing 
forty  acres  or  thereabouts,  be  the  same  more  or 
less,  delineated  in  the  plan  hereunto  annexed, 
and  therein  edged  pink,"  for  9,000  J.  The  agree- 
ment provided  for  the  purchaser  taking  partial 
conveyances  from  time  to  time  at  prices  fixed 
with  reference  to  quantity,  and  also  that  "  if  any 
mistake  or  omission  be  made  in  the  description 
of  the  property  the  same  shall  not  vitiate  or 
annul  the  sale,  but  a  compensation  or  an  allow- 
ance shall  be  made  "  as  therein  provided.  The 
purchaser  had  taken  conveyances  of  part  of  the 
land ;  but  the  vendors,  having  discovered  that 
the  acreage  was  41  acres,  1  rood,  10  perches, 
instead  of  40  acres,  refused  to  convey  the  residue 
without  compensation  being  made  for  the  excess 
of  1  acre,  1  rood,  10  perches : — Held,  that  the 
vendors  were  not  entitled  to  any  compensation, 
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and  must  convey  the  residue  on  payment  of  the 
balanoe  of  the  purchase-money.  Orange  to 
Wright,  54  Law  J.  Rep.  Chanc.  590. 

Completion. 

Effect  of,  on  rights  of  parties.    See  Nos.  1,  2 
supra  ;  No.  10  infra. 

Conditions  of  Sale. 

5.— Incumbrance :  disclosure  by  vendor] — 
A  condition  of  sale  of  land  providing  that  the 
property  is  sold  subject  to  any  matter  or  thing 
affecting  the  same,  whether  disclosed  at  the  time 
of  sale  or  not,  does  not  relieve  the  vendor  from 
the  necessity  of  disclosing  any  incumbrance  or 
liability  of  which  he  is  aware  or  has  the  means 
of  knowledge.  The  Nottingham  Patent  Brick 
Company  v.  Butler,  54  Law  J.  Rep.  Q.B.  645 ; 
Law  Rep.  15  Q.B.  D.  261. 

Sub-section  3  of  section  3  of  the  Conveyancing 
Act,  1881  (44  &  45  Vict.  o.  41),  merely  applies  to 
every  sale  the  conditions  therein  set  forth,  but 
does  not  alter  the  effect  of  such  conditions  as 
established  by  law  at  the  passing  of  the  Act. 
Ibid. 

6. — Misleading  condition  :  limited  title  : 
voluntary  deed] — A  condition  of  sale  provided 
that  the  title  should  commence  with  a  certain 
deed  which  was  less  than  forty  years  old,  and 
that  the  earlier  title  should  not  be  investi- 
gated or  objected  to.  The  deed  in  question  was 
a  voluntary  conveyance  of  freeholds  and  lease- 
holds by  an  absolute  owner  upon  trust  for  him- 
self for  life  and  then  for  sale,  with  power  to  the 
grantor  to  revoke  the  trusts : — Held  (affirming 
the  decision  of  Fry,  J.,  52  Law  J.  Rep.  Chanc. 
189  ;  Law  Rep.  21  Ch.  D.  11),  that  the  condition 
of  sale  ought  to  have  stated  the  nature  of  the 
deed,  that  the  omission  to  do  so  rendered  it 
misleading,  and  that  the  purchaser  was  not 
bound  to  accept  the  title.  In  re  Marsh  and 
Earl  Granville  (App.),  53  Law  J.  Rep.  Chanc. 
81 ;  Law  Rep.  24  Ch.  D.  11. 

7. — Misleading  condition :  particulars  :  ease- 
ment]— A  vendor  put  up  a  house  for  sale  by 
auction,  with  a  general  condition  that  it  was 
sold  subject  to  any  existing  rights  or  easements, 
but  without  mention  of  any  easement.  At  the 
time  the  vendor  was  aware  of  a  claim  by  the 
owner  of  the  adjoining  house  to  a  right  to  use 
part  of  the  property  for  washing  and  brewing. 
The  claim  was  referred  to  at  the  auction,  and 
the  vendor's  solicitor  said  that  no  one  need  be 
deterred  from  bidding  on  that  account,  as  in  all 
probability  they  would  never  hear  of  it  again : — 
Held,  that,  under  the  circumstances,  it  was  the 
duty  of  the  vendor  to  have  referred  to  the  claim 
in  the  particulars,  that  the  conditions  were  mis- 
leading, and  that  the  defect  was  not  remedied 
by  what  took  place  at  the  auction-room,  and 
specific  performance  was  refused.  Heywood  v. 
Mallalieu,  53  Law  J.  Rep.  Chanc.  492;  Law 
Rep.  25  Ch.  D.  357. 

Compensation,  as  to.    See  Nos.  1-3  supra. 


Deposit,  as  to.    See  Nos.  20,  21  infra. 
Rescission  of  contract,  as  to.    See  No.  28  infra. 

Contract. 

8. — Agent :  authority :  false  representations] 
Where  a  principal  employs  an  agent  to  let  or  to 
find  a  purchaser  for  a  house,  he  authorises  the 
agent  to  state  any  fact  or  circumstanoe  which 
may  relate  to  the  value  of  the  property.  Where, 
therefore,  an  agent  for  sale  of  a  house  untruly 
represented  to  an  intending  purchaser  that  a 
third  person  was  prepared  to  buy  the  house  at 
a  high  price,  and  if  he  could  not  buy  it  would 
rent  it  at  a  high  rent, — Held,  that  the  principal 
was  answerable  for  the  representation  by  the 
agent,  and  could  not  enforce  the  contract. 
Mullens  v.  Miller,  52  Law  J.  Rep.  Chanc.  380 ; 
Law  Rep.  22  Ch.  D.  194. 

A  vendor  represented  to  an  intending  pur- 
chaser that  the  property  had  been  a  security  for 
2.000J.,  but  did  not  state,  as  the  fact  was,  that 
it  had  proved  a  wholly  insufficient  security :  — 
Held,  a  misrepresentation  as  to  value  disentitling 
the  vendor  to  enforce  the  contract.    Ibid. 

0. — Easement :  agreement  for :  reservation 
of  :  subsequent  conveyance  containing  no  reser- 
vation: abandonment]  —  By  an  agreement  in 
1870  between  the  vendor  and  a  railway  com- 
pany by  their  secretary,  the  vendor  agreed  to 
sell  and  the  company  to  purchase  a  piece  of 
land,  with  a  provision  that  the  vendor  should 
have  a  right  of  access  to  other  lands  belonging 
to  him  by  and  over  any  of  the  slopes  which  the 
promoters  might  arrange  in  their  intended  works. 
In  1871  the  vendor  executed  a  conveyance  of  the 
land  to  the  company  without  the  reservation  of 
any  easement.  The  land  was  needed  for  raising 
a  road  over  the  railway,  which  road  was  raised 
accordingly,  the  slope  of  the  approach  of  the 
road  being  separated  from  the  vendor's  neigh- 
bouring lands  by  a  rail  fence  only.  Recently  the 
urban  authority  of  the  district  had  agreed  with 
the  company  to  repair  and  maintain  the  road 
and  slopes,  and  had  raised  the  level  of  the  road, 
steepened  the  slope,  and  built  retaining  walls  at 
the  foot  of  the  slope,  cutting  off  the  access  to 
the  slope  from  the  adjoining  lands  of  the  vendor. 
The  successors  in  title  of  the  vendor  claimed  an 
injunction.  There  was  no  claim  for  rectification 
of  the  conveyance  or  specific  performance  of  the 
agreement :— Held,  that  whatever  right  of  access 
was  reserved  to  the  vendor  under  the  agreement 
of  1870,  it  was  abandoned  on  the  execution  of 
the  conveyance.  Action  dismissed  with  -costs. 
Teebay  v.  The  Manchester  and  Sheffield  Railway 
Company,  52  Law  J.  Rep.  Chanc.  613 ;  Law  Rep. 
24  Ch.  D.  572. 

10. — Insurance  by  vendor :  fire  after  contract 
but  before  completion :  right  to  insurance-moneys] 
— A  house  insured  by  the  vendor  was,  after  the 
date  of  the  contract  for  sale,  but  before  comple- 
tion, partly  burnt  down,  and  the  vendor  received 
the  insurance-moneys.  There  was  no  provision 
in  the  contract  as  to  insurance :  —Held  (per 
Brett,  L.J.,  and  Cotton,  L.J. ;  dissentiente  James, 
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L.J.),  that  the  purchaser  as  against  the  vendor 
could  not  recover  the  insurance-moneys  either 
as  an  abatement  of  his  purchase-money  or  for 
the  reinstatement  of  the  premises.  Semble,  in 
such  a  case  the  insurance  company  can  compel 
the  vendor  to  refund  the  money  they  have  paid, 
if  he  receives  the  whole  of  his  purchase-money, 
on  the  ground  that  the  contract  of  fire  insurance 
is  merely  a  contract  of  indemnity.  Bayner  v. 
Preston  (App.),  50  Law  J.  Rep.  Chano.  472; 
Law  Rep.  18  Ch.  D.  1. 

Light :  agreement  that  wall  of  house  having  par- 
ticular windows  shall  stand  within  verge  of 
land  sold.    See  Light,  7. 

Memorandum  of  contract,  whether  sufficient  to 
satisfy  Statute  of  Frauds.  See  Frauds,  Sta- 
tute of,  2-5. 

Conveyance. 

11. — Bare  trustee :  judgment  for  sale :  vendor 
and  purchaser  act,  1874  (37  <£  38  Vict  c.  78), 
s.  6 ;  married  women's  property  act,  1882  (45  &  46 
Vict.  c.  75),  8.  1,  sub-s,  1,  and  s.  18]— After 
a  judgment  for  sale  in  an  action  a  married 
woman  trustee  is  a  "bare  trustee"  within  the 
meaning  of  the  Vendor  and  Purchaser  Act,  1874, 
s.  6,  and  can  convey  real  estate  as  if  a  feme  sole. 
In  re  Docwra;  Docwra  v.  Faith,  54  Law  J. 
Rep.  Chanc.  1121 ;  Law  Rep.  29  Gh.  D.  693. 

12. — Discharge  of  incumbrance  :  release  : 
rescission  of  contract] — A  vendor  contracted  to 
Bell  certain  land  for  8602.  free  from  incum- 
brances. The  contract  provided  that  if  the  pur- 
chaser "  declined  to  waive  any  valid  objection  " 
to  the  title,  the  vendor  might  rescind.  The  ab- 
stract of  title  shewed  that  the  vendor  bought  the 
land  in  consideration  of  a  perpetual  rentcharge 
of  632.  charged  upon  it  at  the  time  of  the  pur- 
chase. The  purchaser  declining  to  waive  his 
objection  that  the  vendor  should  procure  the 
release  of  the  rentcharge, — Held,  that  the  vendor 
was  entitled  to  rescind  the  oontract,  and  that  he 
was  not  bound  to  apply  to  the  Court,  under  sec- 
tion 5  of  the  Conveyancing  Act,  1881,  to  procure 
the  discharge  of  the  incumbrance.  In  re  The 
Great  Northern  Railway  Company  and  Sander- 
son, 53  Law  J.  Rep.  Chano.  445;  Law  Rep. 
25  Ch.  D.  788. 

18. — Discharge  of  incumbrances  :  payment 
into  court:  vesting  order:  conveyancing  act, 
1881]— By  the  terms  of  a  mortgage-deed  the 
mortgagee  was  given  an  option  of  purchasing 
certain  property  if  the  mortgage  were  not  paid 
off  within  two  years.  Before  that  period  expired 
the  mortgagors  went  into  bankruptcy,  and  the 
trustees  in  their  bankruptcy  sold  the  mortgaged 
property,  and  a  part  of  the  purchase-money  was 
placed  on  deposit  in  a  bank  to  a  special  account 
to  provide  for  the  mortgage,  but  the  mortgage 
was  not  paid  off  within  the  two  years  on  account 
of  the  trustees  in  bankruptcy  disputing  the 
validity  of  the  mortgage,  so  that  the  option  of 
purchase  given  by  the  mortgage-deed  became 
exercisable: — Held,  that  the  case  was  one  for 
exercising  the  powers  of  the  Conveyancing  and 


Law  of  Property  Act,  1881,  section  5,  and  that 
the  money  on  deposit  must  be  paid  into  Court, 
and  (the  purchasers  undertaking  to  pay  in  such 
further  sum  as  would  make  the  total  amount  in 
Court  sufficient  to  cover  the  principal  and  in- 
terest due  on  the  mortgage,  with  ten  per  cent, 
of  the  principal,  in  addition,  to  provide  for  con- 
tingencies) the  property  must  be  vested  in  the 
purchasers  for  all  the  estate  and  interest  of  the 
mortgagee  and  of  the  trustees  in  bankruptcy, 
and  the  mortgagee  must  be  restrained  from  acting 
on  his  option  in  the  interval  before  payment 
into  Court.  The  Milford  Haven  Railway  and 
Estate  Company  v.  Mowatt;  In  re  Lake  and 
Taylor's  Mortgage ;  Spain  v.  Mowatt,  54  Law 
J.  Rep.  Chanc.  567 ;  Law  Rep.  28  Ch.  D.  402. 

14. — Long  term :  enlargement  into  fee :  rent 
having  no  money  value] — On  a  lease  of  land  for 
a  term  of  500  years  from  Michaelmas,  1646,  an 
annual  rent  of  20s.  for  the  first  three  years  of 
the  term,  and  of  "  one  silver  penny  only  if  it  be 
lawfully  demanded"  for  the  remainder  of  the 
term,  was  reserved : — Held,  that  the  silver  penny 
rent  was  not  intended  to  have,  and  had  "no 
money  value,"  and  that  the  leaseholder  for  the 
time  being  had  power  to  enlarge  the  term  into 
a  fee  by  virtue  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  section  65.  In  re  Chapman 
to  Hobbs,  54  Law  J.  Rep.  Chanc.  810  ;  Law  Rep. 
29  Ch.  D.  1007 ;  and  In  re  Smith  and  Stott, 
Law  Rep.  29  Ch.  D.  1009». 

15. — Mortgagee:  sale  under  power  by  legal 
personal  representative'] — The  4th  section  of  the 
Vendor  and  Purchaser  Act,  1874,  does  not  enable 
the  legal  personal  representative  of  a  deceased 
mortgagee  of  real  estate  to  convey  upon  a  sale 
under  a  power  in  the  mortgage.  In  re  White's 
Mortgage,  51  Law  J.  Rep,  Chano.  856.. 

16. — Objections  to  form  of  conveyance :  ven- 
dor's right  to  rescind] — A  contract  for  the  sale 
of  some  freehold  land  provided,  by  one  of  the 
conditions,  that  if  any  objection  or  requisition 
as,  to  (inter  alia)  title  or  abstract,  or  evidence  of 
title  or  conveyance,  should  be  insisted  on,  and 
the  vendors  should  be  unable  or  unwilling  to 
remove  or  comply  therewith,  they  should  be  at 
liberty,  by  notice  in  writing,  to  annul  the  sale. 
When  the  abstract  was  delivered  to  the  pur- 
chaser, it  appeared  that  the  conveyance  to  the 
vendors'  testator  was  of  the  land  together  with 
a  wall  fence  on  the  east  side  of  it,  "  which  wall 
fence  was  to  be  for  ever  thereafter  repaired  and 
kept  in  repair  "  by  the  testator,  his  heirs  and 
assigns.  This  obligation  was  not  mentioned  in 
the  particulars  and  conditions  of  sale,  and  the 
purchaser  did  not  know  of  it  until  the  delivery 
of  the  abstract.  The  purchaser  accepted  the  title 
as  shewn  by  the  abstract,  and  tendered  to  the 
vendors  a  draft  conveyance  which  made  no 
reference  to  the  obligation  to  repair  the  wall 
fence.  The  vendors  inserted  the  words  "  sub- 
ject to  and  with  the  liability  for  ever  to  repair 
the  wall  fence  "  by  the  purchaser,  his  heirs  and 
assigns.  The  purchaser  objected  to  the  convey- 
ance in  the  altered  form,  whereupon  the  vendors 
gave  notice  to  rescind  the  contract.    The  pur- 
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chaser  then  brought  an  action  for  specific  per- 
formance of  the  contract,  claiming  the  right  to 
a  conveyance  without  the  additional  words : — 
Held,  that  as  (1)  if  the  obligation  to  repair  the 
wall  ran  with  the  land,  it  would  bind  the  pur- 
chaser whether  there  was  any  reference  to  it  in 
the  conveyance  to  him  or  not,  and  (2)  if  it  did 
not  run  with  the  land,  the  vendors,  not  having 
mentioned  this  obligation  in  the  particulars,  had 
no  right  to  insert  any  words  in  the  conveyance 
imposing  it  on  the  purchaser,  they  were  not 
entitled  to  rescind  the  contract.  Hardman  v. 
Child,  54  Law  J.  Rep.  Chanc.  695;  Law  Rep. 
28  Ch.  D.  712. 

17. — Sale  by  court :  restrictive  covenant : 
qualifying  proviso  :  appeal  from  order  of  judge : 
settling  conveyance]— Vpon  a  sale  of  land  by  the 
Court  the  particulars  contained  certain  reserva- 
tions and  stipulations,  and  one  of  the  conditions 
of  sale  provided  that  the  conveyances  should  con- 
tain covenants  by  the  purchasers  for  securing 
the  liabilities  and  rights  under  such  reservations 
and  stipulations,  the  form  of  such  covenants  to 
be  settled  by  the  Judge  in  case  of  dispute.  A 
dispute  arose  between  a  purchaser  and  the 
vendor  as  to  the  form  of  the  covenant,  and  the 
Judge  settled  the  covenant,  adding  a  proviso  that 
if  the  purchaser  assigned  his  purchase,  and  the 
assignee  entered  into  a  similar  covenant,  the 
purchaser  should  be  freed  from  further  liability : 
—Held,  that  the  vendor  was  entitled  to  an  un- 
qualified covenant,  and  that  the  proviso  must  be 
struck  out.  An  appeal  lies  from  the  order  of  a 
Judge  settling  the  form  of  a  conveyance.  Pol- 
lock v.  Babbits,  Law  Rep.  21  Gh.  D.  466. 

18. — Title :  covenants  for,  by  equitable  tenant 
for  life] — Trustees,  in  whom  lands  were  vested 
upon  trust  for  one  for  life,  and  with  power  to  sell 
on  his  request,  sold  the  same  under  a  condition 
that  the  vendors,  being  trustees,  were  to  be 
required  to  give  only  the  statutory  covenant 
against  incumbrances  implied  by  reason  of  their 
being  expressed  to  convey  as  trustees  :— Held, 
that  the  purchasers  were  entitled  to  require  that 
the  equitable  tenant  for  life  should  enter  into 
the  usual  covenants  for  title.  In  re  Sawyer  and 
Baring's  Contract,  53  Law  J.  Rep.  Chanc.  1104. 

19. — Title-deeds  :  enfranchisement  of  copy- 
holds :  undertaking  for  safe  custody] — On  the 
enfranchisement  of  copyholds  by  agreement  be- 
tween the  lord  of  the  manor  and  a  corporation 
having  compulsory  powers  under  the  Lands 
Clauses  Consolidation  Act,  the  manor  being 
vested  in  a  trustee  for  the  lord, — Held,  that  the 
trustee  could  not  be  compelled  to  undertake  for 
the  safe  custody  of  the  title-deeds  to  the  manor 
or  the  court  rolls.  In  re  Agg-Gardner,  53  Law 
J.  Rep.  Chanc.  347  ;  Law  Rep.  25  Ch.  D.  600. 

Quaare,  whether,  having  regard  to  the  Con- 
veyancing Act,  1881,  s.  3,  sub-s.  2,  the  purchasers 
had  a  right  to  an  acknowledgment  of  a  right  to 
production  of  the  title-deeds  to  the  manor ;  but, 
by  the  vendor's  consent,  such  an  acknowledg- 
ment was  given  so  far  as  such  deeds  related  to 
the  hereditaments  enfranchised.    Ibid. 


Acceptance  of  conveyance  whether  a  bar  to  right 
to  compensation.    See  Nos.  1,  2  supra. 

Covenants  for  title  and  quiet  enjoyment :  breach 
of.    See  Covenant,  11, 12. 

Depreciatory  conditions :  sale  by  trustees :  spe- 
cific performance  refused  to  trustees.  See 
No.  48  infra. 

Easement  reserved  by  contract ;  subsequent  con- 
veyance containing  no  reservation.  See  No.  9 
supra. 

Easement :  sale  of  house  and  land  to  different 
purchasers  by  simultaneous  conveyances  :  pur- 
chaser of  land  not  permitted  to  obstruct  lights 
of  house.    See  Light,  8. 

Costs. 

20. — Abstract:  open  contract]— In  January, 
1884,  A.  entered  into  an  open  contract  to  sell 
a  piece  of  land  to  B.  The  abstract  originally 
delivered  began  with  a  deed  of  conveyance  of 
December,  1860,  which  contained  a  covenant  to 
produce  a  deed  of  conveyance  of  October,  1854. 
The  purchaser  afterwards  required  an  abstract 
of  this  earlier  deed : — Held  that,  notwithstanding 
the  Conveyancing  Act,  1881,  s.  8,  sub-s.  6,  a 
vendor  is  still  bound  at  his  own  expense  to 
produce  to  the  purchaser  a  proper  abstract  of 
title,  either  for  the  statutory  period  or  for  the 
period  stipulated  for  by  the  contract,  and 
that  the  vendor  and  not  the  purchaser  must 
bear  the  expense  of  making  the  required  ab- 
stract. In  re  Johnson  and  Tustin  (App.),  54 
Law  J.  Rep.  Chanc.  889 ;  Law  Rep.  30  Ch.  D.  42, 
reversing  decision  of  Pearson,  J.,  54  Law  J. 
Rep.  Chanc.  43 ;  Law  Rep.  28  Ch.  D.  84. 

See  Costs— Conveyancing  Matters. 

Deposit. 

21.  —  Forfeiture :  fraudulent  purchase  by 
bankrupt:  non-completion  of  purchase :  deposit 
money  paid  to  stakeholder]— W.  having  secretly 
realised  the  greater  part  of  his  available  pro- 
perty and  effects,  absconded  with  the  proceeds. 
W.  was  subsequently  adjudicated  a  bankrupt, 
and  on  the  4th  of  October,  1882,  the  plaintiff 
was  appointed  a  trustee  of  the  estate.  On  the 
10th  of  October  W.  entered  into  an  agreement, 
in  an  assumed  name,  with  F.  for  the  purchase 
of  certain  house  property,  and  paid  to  the  de- 
fendant, as  stakeholder  under  the  agreement,  a 
certain  sum  by  way  of  deposit,  which  it  was 
admitted  formed  part  of  the  proceeds  of  the 
secret  realisation.  The  agreement  provided, 
inter  alia,  that  the  deposit  money  should  be  for- 
feited to  the  vendor  if  the  purchaser  neglected 
or  failed  to  complete  the  purchase.  W.  was 
shortly  afterwards  arrested  and  convicted  as  an 
absconding  bankrupt,  and  the  purchase  of  the 
property  was  consequently  never  completed.  It 
was  admitted  that  both  the  defendant  and  F. 
had  acted  throughout  bona  fide  in  the  ordinary 
course  of  business,  and  that  the  non -completion 
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of  the  agreement  was  not  caused  by  any  default 
on  the  part  of  F.  The  plaintiff  having  claimed 
to  have  the  deposit  money  paid  over  for  the 
benefit  of  the  bankrupt's  estate, — Held,  that,  in- 
asmuch as  it  was  of  the  essence  of  the  contract 
that  the  deposit  money  should  be  forfeited  if  the 
purchase  was  not  completed,  such  money  be- 
longed to  F.  and  could  not  be  followed  by  the 
trustee  of  the  bankrupt's  estate.  Collins  v. 
Stimson,  52  Law  J.  Rep.  Q.B.  440 ;  Law  Rep.  11 
Q.B.  D.  142. 

22.— Forfeiture :  purchaser's  failure  to  coin* 
plete] — Upon  a  contract  for  sale  of  real  estate, 
the  purchaser  paid  5002.  "  as  a  deposit  and  in 
part  payment  of  the  purchase-money."  The 
contract  provided  that  the  purchase  should  be 
completed  on  a  certain  date,  and  that  if  the 
purchaser  should  fail  to  comply  with  the  agree- 
ment the  vendor  should  be  at  liberty  to  resell 
and  recover  any  deficiency  in  price  as  liquidated 
damages  against  the  purchaser.  The  purchaser 
was  not  ready  with  his  purchase-money,  and 
after  the  time  for  completion  had  been  several 
times  enlarged,  the  vendor  resold  at  the  same 
price.  In  an  action  by  the  original  purchaser 
for  specific  performance,  Kay,  J.,  and  the  Court 
of  Appeal  held  that  he  had  by  his  delay  lost  his 
right  to  specific  performance.  The  plaintiff 
then,  in  the  Court  of  Appeal,  obtained  leave  to 
amend  his  pleadings  so  as  to  ask  for  the  return 
of  his  deposit :—  Held,  that  the  deposit,  although 
to  be  taken  in  part  payment  on  completion,  was 
also  a  guarantee  for  the  performance  of  the  con- 
tract, and  that  the  plaintiff,  having  failed  to 
perform  his  contract,  had  no  right  to  the  return 
of  his  deposit.  Howe  v.  Smith  (App.),  53  Law 
J.  Rep.  Chanc.  1055 ;  Law  Rep.  27  Ch.  D.  89. 

Palmer  v.  Temple  (9  Ad.  &  E.  508)  distin- 
guished.   Ibid. 

Action  for  return  of  deposit :  counter-claim  for 
specific  performance:  transfer  to  Chancery 
Division.    See  Practice — Transfer,  3. 

Goodwill  of  Business. 

Right  of  vendor  to  solicit  customers.  See  Good- 
will, 4. 

Lien  of  unpaid  Vendor. 

23.—*Notice :  principal  and  agent :  priori- 
ties]— A.  written  contract  not  being  necessary  to 
confer  a  lien  for  unpaid  purchase-money  on  a 
vendor,  such  lien  cannot  be  negatived  on  the 
ground  of  non-registration  of  a  memorial  under 
5  Anne,  c.  18.  Kettle/well  v.  Watson  (App.)y  53 
Law  J.  Rep.  Chanc.  717;  Law  Rep.  26  Ch. 
D.  501. 

Trustees  of  a  charity,  with  the  sanction  of  the 
Charity  Commissioners,  sold  a  piece  of  land  in 
Yorkshire  to  R.  &  W.  A  receipt  for  the  whole 
of  the  purchase-money  was  indorsed  on  the  con- 
veyance, but  part  of  it  was  allowed  to  remain 
unpaid.  On  the  application  of  R.  &  W.  the  con- 
veyance was  registered,  but  the  deed  was  retained 
by  D.,  the  solicitor  and  agent  of  the  trustees, 
who  was  authorised  to  receive  the  unpaid  pur- 


chase-money as  security  for  it.  The  piece  of 
land  was  cut  up  into  building  plots  by  R.  &  W. 
and  sold  to  various  sub-purchasers.  One  plot 
was  granted  by  R.  &  W.  to  one  of  their  clerks, 
who  mortgaged  it  to  P.,  who  had  no  actual 
notice  of  the  trustees'  lien ;  he  did  not  employ 
any  solicitor  to  act  for  him,  but  left  it  to  R.  &  W. 
to  manage  the  business  for  him.  Another  plot 
was  granted  to  the  same  clerk,  who,  after  raising 
a  sum  on  mortgage  on  it,  sold  the  equity  of  re- 
demption to  O.  The  clerk  was  a  nominee  of 
R.  &  W. ;  they  failed  to  pay  the  purchase-money. 
Fry,  J.,  held  that  the  trustees  were  entitled  to 
their  lien  as  against  P.,  because  he  had  con- 
stituted R.  &  W.  his  agents  to  do  more  than 
prepare  his  mortgage,  and  that  he  had  through 
them  notice  of  the  lien ;  and  as  against  O.  be- 
cause his  estate  was  equitable  only.    Ibid. 

P.  and  O.  appealed  from  this  decision : — Held, 
that  the  trustees  had  by  the  conduct  of  their 
agent  D.  induced  the  purchasers  to  believe  that 
R.  &  W.  had  power  to  deal  with  the  different 
plots,  and  that  they  had  thereby  lost  their  lien. 
Ibid. 

Authority  of  solicitor  to  receive  mortgage 
money:  possession  by  solicitor  of  transfer 
deed  executed  by  client.  See  Principal  and 
Agent,  3. 

Deposit  of  deeds  with  banker.  Sec  Mortgage — 
Equitable,  1. 

Devise  of  real  estate  contracted  to  be  purchased 
by  testator :  devisee  bound  to  discharge  lien. 
See  Administration,  50. 

Misdescription  and  Misrepresentation. 
Effect  of.    Sec  Nos.  1-4,  8,  supra ;  No.  28  infra. 

Purchase-money. 

24. — Interest:  delay  caused  by  vendor]— A. 
condition  of  sale  provided  that  if  from  any 
cause  whatever  the  purchase  should  not  be  com- 
pleted by  a  certain  day  the  purchaser  should 
pay  interest  at  five  per  cent,  on  the  purchase- 
money.  After  receiving  notice  of  rescission  the 
purchaser  deposited  her  purchase -money  at  a 
bank  at  two  and  a  half  per  cent,  and  gave  notice 
to  the  vendors : — Held,  that  interest  ought  to  be 
paid  at  the  rate  allowed  by  the  bank,  and  not  at 
five  per  cent.  Monckton  to  Oilzean,  54  Law  J. 
Rep.  Chanc.  257  ;  Law  Rep.  27  Ch.  D.  555. 

25. — Interest :  payment  by  mistake :  recovery 
of  money] — A  purchaser  who  by  mistake  has 
paid  interest  to  the  vendor  on  his  purchase- 
money  cannot  recover  the  sum  so  paid  by  sum- 
mons under  the  Vendor  and  Purchaser  Act,  but 
must  institute  a  separate  action  for  the  purpose. 
In  re  Young  and  liars  ton's  Contract,  54  Law  J. 
Rep.  Chanc.  1144  ;  Law  Rep.  29  Ch.  D.  691. 
[On  appeal,  Law  Rep.  31  Ch.  D.  168.] 

26. — Trustees:  payment  of  purchase-money 
to  one  trustee:  breach  of  trust]— On  a  sale  of 
land  by  trustees  with  power  of  sale  the  pur- 
chasers made  a  requisition  that  either  the  vendors 
should  attend  personally  to  receive  the  pur- 
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chase-money,  or  the  purchase -money  should 
be  paid  into  a  bank  to  the  joint  account  of 
the  vendors  under  a  written  direction  to  be 
signed  by  them  and  given  to  the  purchasers. 
The  vendors  refused  to  comply  with  the  re- 
quisition, alleging  that  it  was  inconvenient  so 
to  do,  and  proposed  that  one  of  them  should 
attend  and  receive  the  purchase-money  under  a 
written  direction  to  that  effeot  to  be  signed  by 
them  all, — Held,  that  the  purchasers  were  en- 
titled  to  insist  upon  their  requisition.  In  re 
Flower  and  the  Metropolitan  Board  of  Works, 
53  Law  J.  Rep.  Chanc.  955 ;  Law  Rep.  27  Ch. 
D.  592. 

In  re  Bellamy  (see  next  case)  applied.    Ibid. 

27. — Trustees :  payment  of  purchase-money 
to  solicitor]-~Per  Curiam:  The  8th  and  56th 
sections  of  the  Conveyancing  Act,  1881,  were 
framed  with  reference  to  the  views  expressed  by 
the  learned  Judges  who  decided  Viney  v.  Chaplin 
(2  Be  Gex,  F.  &  J.  468) ;  and  the  effect  of  the 
56th  section  is  to  substitute  the  production  of 
the  executed  conveyance,  with  a  receipt  in  the 
body  of  the  deed  or  indorsed  thereon,  for  the 
written  authority  of  the  vendor  to  his  solicitor 
to  receive  the  purchase-money,  which  would 
otherwise  have  been  necessary.  In  re  Bellamy 
(App.),  52  Law  J.  Rep.  Chanc.  870 ;  Law  Rep.  24 
Ch.  D.387. 

That  section,  therefore,  does  not  confer  on 
vendors  any  greater  authority,  nor  afford  to  pur- 
chasers any  greater  protection,  than  they  respec- 
tively would  have  had  if  the  section  had  not 
been  passed.    Ibid. 

On  a  sale  of  land  by  trustees  for  sale,  the  pur- 
chaser made  a  requisition,  which  was  in  accord- 
ance with  the  usual  practice  of  conveyancers, 
that  the  vendors  should,  on  completion,  either 
attend  personally  to  receive  the  purchase-money, 
or  give  the  purchasers  a  written  authority 
to  pay  the  purchase-money  into  some  bank  to 
their  joint  account ;  but  the  vendors'  solicitors 
claimed  to  have  the  purchase-money  paid  to 
them  on  production  of  the  executed  conveyance 
with  a  receipt  indorsed: — Held  {per  Cotton,  L.J., 
and  Bowen,  L.J. ;  dissentients  Baggallay,  L.J,), 
that  as  a  general  rule,  under  ordinary  circum- 
stances, trustees  are  not  justified  in  authorising 
their  solicitor  or  other  agent  to  receive  pur- 
chase-money which  ought  to  be  paid  to  them 
personally';  and  that,  therefore,  the  purchasers 
were  entitled,  as  a  matter  of  prudence,  to  insist 
on  the  requisition.    Ibid. 

Decision  of  Kay,  J.  (52  Law  J.  Rep.  Chanc.  89) 
reversed.  Ibid. 

Attachment  of  purchase-money  by  creditors  of 
vendor.    See  Attachment,  6. 

Rescission. 

28. — Misrepresentation] — The  plaintiffs  put 
up  an  hotel  for  sale  on  the  4th  of  August,  1882, 
stating  in  the  particulars  that  it  was  let  to 
"F.  (a  most  desirable  tenant),  at  a  rental  of 
400/.  for  an  unexpired  term  of  27£  years." 
The  L.  Co.  sent    M.,  their  secretary,   to  in- 


spect the  property.  M.  reported  that  FM  from 
the  business  he  was  doing,  could  hardly  pay 
the  rent,  and  that  the  town  in  which  it  was 
situate  seemed  to  be  in  the  last  stage  of  decay. 
The  directors  on  receiving  this  report  directed 
M.  to  bid  up  to  5,0002.  M.  went  and  bought  for 
4,700/.  Before  completion  F.  went  into  liquida- 
tion, and  the  L.  Co.  refused  to  complete.  The 
plaintiffs  sued  for  specific  performance.  It  was 
proved  that  on  the  1st  of  May,  1882,  the  Lady 
Day  quarter's  rent  was  wholly  unpaid ;  that  a 
distress  was  then  threatened,  and  that  F.  paid 
30/.  on  the  6th  of  May,  402.  on  the  13th  of  June, 
and  the  remaining  30Z.  shortly  before  the  auction, 
and  that  no  part  of  the  quarter's  rent  due  at 
Midsummer  had  been  paid.  The  chairman  of 
the  company  was  orally  examined,  and  deposed 
most  positively  that  the  company  would  not 
have  bought  but  for  the  representation  in  the 
particulars  that  F.  was  a  most  desirable  tenant. 
Denman,  J.,  held  that  there  was  a  material 
misrepresentation,  and  that  the  contract  had 
been  entered  into  in  reliance  upon  it.  His 
Lordship  accordingly  dismissed  the  action,  and, 
on  a  counter-claim  by  the  defendants,  res- 
cinded the  contract.  Held,  on  appeal,  that  the 
description  of  F.  as  a  most  desirable  tenant 
was  not  a  mere  expression  of  opinion,  but  con- 
tained an  implied  assertion  that  the  vendors 
knew  of  no  facts  leading  to  the  conclusion  that 
he  was  not ;  that  the  circumstances  relating  to 
the  Lady  Day  rent  shewed  that  he  was  not  a 
desirable  tenant,  and  that  there  was  a  mis- 
representation. Held  also,  that  as  the  posi- 
tive testimony  of  the  chairman  that  but  for  this 
representation  the  company  would  not  have 
bought  was  not  shaken  on  cross-examination, 
and  was  believed  by  the  Judge  who  saw  and 
heard  the  witness,  the  Court  of  Appeal  would 
not  disturb  the  finding  that  the  representation 
had  induced  the  company  to  enter  into  the  con- 
tract, and  that  the  appeal  must  be  dismissed. 
Smith  v.  The  Land  and  House  Property  Cor- 
poration (App.),  Law  Rep.  28  Ch.  D.  7. 

29. — Requisition  with  which  vendor  is  un- 
able or  unwilling  to  comply :  locus  pcenitentia : 
offer  to  waive  requisition] — Conditions  of  sale 
gave  the  vendor  power  to  rescind  the  contract  by 
notice  in  writing  u  if  the  purchaser  shall  take 
any  objection  or  make  any  requisition  as  to  the 
title,  evidence,  or  commencement  of  title,  or  con- 
veyance or  otherwise,  which  the  vendor  shall  be 
unable  or  unwilling  to  remove  or  comply  with." 
The  purchaser  made  requisitions  on  title  which 
would  have  involved  considerable  trouble  and 
expense,  and  which  the  vendor  by  his  replies 
declined  to  comply  with.  The  purchaser  made 
further  observations  insisting  on,  or  reserving 
his  right  to  insist  on,  his  former  requisitions. 
The  vendor  then  gave  notice  to  rescind  under 
the  condition.  The  purchaser  thereupon  offered 
to  waive  his  requisitions : — Held,  that  the  pur- 
chaser had  taken  and  insisted  on  requisitions 
notwithstanding  the  vendor's  reasonable  unwill- 
ingness to  answer  them,  and  that  the  vendor  had 
reasonable  ground  for  the  exercise  of  the  power 
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to  rescind  given  him  by  the  conditions  of  sale, 
and  had  properly  determined  the  contract. 
Dames  to  Wood  (App.),  54  Law  J.  Rep.  Chanc. 
771 ;  Law  Rep.  29  Ch.  D.  626. 

Decision  of  Bacon,  V.C.  (53  Law  J.  Rep.  Chanc. 
917 ;  Law  Rep.  27  Ch.  D.  172),  affirmed.    Ibid. 

30. — Sale  under  direction  of  court :  conceal- 
ment of  material  facts] — Where  a  person  buys 
property  which  is  being  sold  under  the  direction 
of  the  Court,  he  must  either  abstain  from  laying 
any  information  before  the  Court  in  order  to 
obtain  its  approval,  or  he  must' lay  before  it  all 
the  information  which  he  possesses,  and  which 
it  is  material  the  Court  should  have,  to  enable  it 
to  form  a  judgment  on  the  subject  under  its  con- 
sideration. The  maxim  of  caveat  emptor  and 
caveat  vendor  is  not  applicable  to  a  transaction 
of  that  description.  BosweU  v.  Coaks  (App.),  54 
Law  J.  Rep.  Chanc.  347;  Law  Rep.  27  Ch. 
D.  424.  n 

Where  the  sanction  of  the€ourt  to  a  purchase 
has  been  obtained  by  misrepresentation  or  by 
the  withholding  material  evidence  through  the 
absence  of  which  the  information  furnished  is 
misleading,  the  Court  will  treat  such  misrepre- 
sentation or  withholding  as  fraud,  and  will  set 
the  purchase  aside.    Ibid. 

Decision  of  Fry,  J.  (52  Law  J.  Rep.  Chanc 
465  ;  Law  Rep.  28  Ch.  D.  302),  reversed.    Ibid. 

The  question  of  delay  as  applicable  to  a  class 
of  creditors  considered.    Ibid. 

[On  appeal  to  the  House  of  Lords  the  decision 
of  the  Court  of  Appeal  was  reversed,  and  the 
judgment  of  Fry,  J.,  was  restored.] 

Objections  to  form  of  conveyance.  See  No.  16 
supra. 

Right  to  rescind :  objection  to  title.  See  Nos.  12, 
16,  supra ;  No.  45  infra. 

Title. 

[Implication  of  covenant  for  title  in  conveyances. 
See  Conveyancing  Act,  1881  (44  &  45  Vict. 
c.  41),  s.  7.j 

Abstract  of  title. 

31. — Insufficiency  :  costs]  —  An  abstract  of 
title  ought  to  set  out  every  part  of  the  documents 
abstracted  which  may  affect  the  judgment  of  the 
purchaser,  and  the  purchaser  is  entitled  to  con- 
sider that  no  part  of  the  documents  which  is  not 
so  set  out  has  any  bearing  upon  the  title. 
Burnaby  v.  The  Equitable  Reversionary  Interest 
Society y  54  Law  J.  Rep.  Chanc.  466 ;  Law  Rep. 
28  Ch.  D.  416. 

An  abstract  of  title  contained  an  abstract  of  a 
settlement  in  which  the  property  to  be  sold  was 
included,  but  did  not  set  out  the  part  of  the  set- 
tlement by  virtue  of  which  it  was  so  included. 
In  a  vendor's  action  for  specific  performance  of 
a  contract  to  purchase,  in  which  the  vendor  was 
successful, — Held,  that  no  costs  oould  be  given 
but  such  as  had  been  incurred  after  the  abstract 
had  been  amended  by  Betting  out  the  material 
part  of  the  settlement.    Ibid. 


32.  —  Open  contract:  expense:  abstract  of 
deed  not  in  the  vendor's  possession] — A  vendor  is 
still  bound  at  his  own  expense  to  produce  to  the 
purchaser  a  proper  abstract  of  title,  either  for 
the  statutory  period,  or  for  the  period  stipulated 
for  by  the  contract :  and  this  obligation  has  not 
been  removed  by  sub-section  6  of  section  3  of 
the  Conveyancing  Act,  1881,  that  sub-section 
being  based  on  the  assumption  that  the  vendor 
has  already  discharged  that  liability.  Therefore 
a  vendor  is  bound  at  his  own  expense  to  make 
an  abstract  of  any  deed  forming  part  of  the  pro- 
per abstract  of  title,  which  he  is  bound  to  shew, 
although  that  deed  be  not  in  his  possession.  In 
re  Johnson  and  Tustin  (App.),  54  Law  J.  Rep. 
Chanc.  889 ;  Law  Rep.  30  Ch.  D.  42. 

The  word  "  abstract,"  as  used  in  sub-section  6, 
is  to  be  distinguished  from  "  abstract  of  title," 
and  a  purchaser  cannot  be  said  to  require  an 
abstract  of  a  particular  document  because  he 
requires  the  abstract  of  title  to  whioh  he  is  en- 
titled, although  it  may  involve  the  abstracting 
of  that  document.    Ibid. 

Sufficiency  of  title. 

33. — Charge  of  debts :  sale  under  implied 
power :  purchaser  when  bound  to  enquire  as  to 
debts] — As  a  general  rule,  in  the  case  of  sales 
under  power  implied  from  a  charge  of  debts,  a 
period  of  twenty  years  from  the  death  of  tho 
testator  is,  by  analogy  to  the  period  of  limitation 
for  specialty  debts,  to  be  taken  as  the  period 
within  which  no  purchaser  is  to  be  entitled  to 
enquire  whether  there  are  debts  in  existence 
rendering  the  sale  necessary.  In  re  Tanqueray- 
WUlaume  and  another  to  Landau,  51  Law  J. 
Rep.  Chanc.  434 ;  Law  Rep.  20  Ch.  D.  465. 

34. — Covenant :  evidence  of  performance] — 
A  landlord  refused  to  receive  rent,  and  com- 
menced an  action  for  ejectment  for  breach  of 
covenant  to  repair.  The  action  was  stayed  in 
default  of  delivery  of  particulars  of  breaches : — 
Held,  that  as  between  the  lessee  and  a  purchaser 
from  him  an  affidavit  by  the  former  that  to  the 
best  of  his  knowledge  and  belief  the  covenants 
had  been  performed  was  prima  facie  evidence 
of  such  performance.  Ringer  to  Thompson,  51 
Law  J.  Rep.  Chanc.  42. 

35. — Leaseholds :  receipt  for  peppercorn  rent .' 
documents  not  in  the  vendor's  possession :  cost 
of  production :  lessor's  surveyor's  certificate]  — 
Section  3,  sub-section  4,  of  the  Conveyancing 
Act,  1881,  so  far  as  relates  to  "  payment  due  for 
rent,"  applies  only  to  a  money  payment.  There- 
fore a  receipt  for  a  peppercorn  rent  is  not  a 
receipt  for  "  payment "  of  rent  within  the  mean- 
ing of  that  sub-section.  In  re  Moody  and  Yates* 
Contract  (App.),  54  Law  J.  Rep.  Chanc.  886; 
Law  Rep.  30  Ch.  D.  344. 

In  the  case  of  a  sale  of  leaseholds,  the  certifi- 
cate of  the  lessor's  surveyor  certifying  that  build- 
ings have  been  duly  completed  in  conformity 
with  the  covenants  of  the  lease  is  not  a  docu- 
ment the  cost  of  producing  which,  under  the 
Conveyancing  Act,  1881,  section  3,  sub-section  6, 
has  to  be  borne  by  the  purchaser.    Ibid. 
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36. — Leaseholds:  continuing  breach  of  cove- 
nant :  last  receipt  for  rent] — A  lease  contained 
a  covenant  by  the  lessee  not  to  carry  on,  or  per- 
mit to  be  carried  on,  during  the  term,  on  any 
part  of  the  demised  premises,  any  trade  or  busi- 
ness except  that  of  a  licensed  victualler,  without 
the  licence  of  the  lessors,  and  there  was  a  clause 
of  re-entry  for  breach  of  covenant.  The  lessee 
underlet,  without  licence,  parts  of  the  property 
to  other  persons,  who  carried  on  other  trades. 
The  lease  was  subsequently  sold  subject  to  a 
condition  that  the  production  of  the  last  receipt 
for  rent  should  be  conclusive  evidence  of  the 
performance  of  the  covenants,  or  the  waiver  of 
any  breaches  of  the  same,  up  to  the  time  of  the 
completion  of  the  purchase,  whether  the  lessors 
should  be  cognisant  of  such  breaches  (if  any)  or 
not,  and  that  the  purchaser  should  be  deemed 
to  have  bought  with  full  notice  of  the  contents 
of  the  lease  sold  and  of  the  state  of  the  property. 
A  decree  for  specific  performance  subject  to  an 
enquiry  as  to  title  having  been  made  in  favour 
of  the  vendor  and  not  appealed  from, — Held 
(affirming  the  decision  of  the  Court  of  Appeal, 
49  Law  J.  Hep.  Chanc.  636),  that  a  good  title 
was  shewn  in  accordance  with  the  contract,  not- 
withstanding the  continuing  breaches  of  cove- 
nant. Lawrie  v.  Lees  (H.L.),  51  Law  J.  Rep. 
Chanc.  209 ;  Law  Rep.  7  App.  Cas.  19. 

87. — Notice  of  defects  of  title:  licence  to 
assign] — A  railway  cempany  agreed  to  demise  to 
E.  for  building  purposes  certain  lands  which 
they  had  acquired  under  their  compulsory 
powers.  E.  was  restrained  from  assigning  with- 
out licence.  The  property  had  formerly  been 
sold  in  lots,  each  purchaser  entering  into  re- 
strictive covenants  for  the  benefit  of  the  owners 
of  the  other  lots,  and  the  conveyance  to  the 
company  was  expressly  made  subject  to  these 
covenants.  E.  agreed  to  sell  his  interest  under 
the  contract  to  R.  R.  at  the  time  of  the  contract 
knew  of  the  restrictive  covenants,  but  believed 
that  the  compulsory  purchase  by  the  railway 
company  had  extinguished  them.  E.  did  not 
know  of  their  existence.  R.'s  solicitors,  having 
discovered  the  existence  of  the  covenants,  ob- 
jected to  the  title.  E.'s  solicitors  replied  that 
the  compulsory  purchase  had  extinguished  them. 
R.  then  refused  to  proceed  with  the  purchase. 
E.  brought  a  bill  for  specific  performance,  but 
having  afterwards  resumed  possession,  and  built, 
in  order  to  avoid  a  forfeiture,  the  action  came 
on  as  an  action  for  damages.  E.  had  never 
obtained  a  licence  to  assign  : — Held,  by  Kay,  J., 
that  as  E.  had  not,  either  at  the  time  of  the  re- 
pudiation of  the  contract  by  the  defendant  or 
subsequently,  obtained  a  licence  to  assign,  he 
never  was  in  a  position  to  perform  his  part  of 
the  contract,  and  therefore  could  not  recover 
damages.  Semble,  also,  that  R.  had  not  such 
knowledge  that  the  property  was  still  subject  to 
the  covenants  as  to  debar  him  from  requiring  a 
title  free  from  them.  Held,  on  appeal,  that  R. 
was  entitled  to  object  to  the  title  on  the  ground 
of  the  restrictive  covenants,  for  that  in  order  to 


take  a  case  out  of  the  general  rule  that  a  purchaser 
is  entitled  to  require  a  good  title,  it  must  be 
shewn  that  at  the  time  of  the  contract  he  knew 
that  a  good  title  could  not  be  made,  and  that 
here  such  knowledge  was  not  shewn,  as  R.  be- 
lieved that  the  covenants  had  been  extinguished. 
Semble,  that  R.'s  objection  on  the  ground  that 
a  licence  to  assign  had  not  been  obtained  was 
not  valid,  inasmuch  as  he  had  repudiated  the 
contract  before  the  time  had  arrived  at  which 
it  was  necessary  for  the  vendor  to  produce  a 
licence.  Ellis  v.  Rogers  (App.),  Law  Rep.  29 
Ch.  D.  661. 

88.—  Notice  of  defect  of  title:  mortgage  title 
not  investigated] — A  purchaser  or  mortgagee 
who  takes  his  purchase  or  security  without  in- 
vestigation of  title  is  affected  with  constructive 
notice  of  all  that  he  would  have  discovered  upon 
the  usual  investigation  of  title,  although  not  of 
such  matters  as  he  would  not  have  ascertained 
without  going  behind  the  documents  of  title 
themselves.  The  Earl  of  Gainsborough  v.  The 
Watcombe  Terra  Cotta  Clay  Company  (Lim.) ; 
Dunning  v.  The  Earl  of  Gainsborough,  54  Law 
J.  Rep.  Chanc.  991. 

89. — Possessory  title  under  statute  of  limi- 
tations]— A  vendor  at  the  date  of  the  contract 
relied  on  a  title  under  a  deed  which  was  sub- 
sequently shewn  to  be  no  title  at  all.  After  the 
date  of  the  contract  a  twelve  years'  possessory 
title  under  the  Statute  of  Limitations  accrued  :— 
The  Court,  holding  such  title  sufficiently  made 
out  or  admitted  by  the  purchaser,  forced  it  upon 
the  purchaser,  and,  as  the  possessory  title  was 
shewn  before  the  commencement  of  the  action, 
held  that  the  vendor  was  entitled  to  the  costs  of 
the  action^  although  the  title  was  not  made  out 
or  proved  until  afterwards  in  chambers  in  the 
course  of  the  proceedings.  Games  v.  Bonnor, 
(App.),  54  Law  J.  Rep.  Chanc.  517. 

If  the  appellant  does  not  succeed  on  a  sub- 
stantial point  the  Court  will  not  review  the 
question  of  costs.    Ibid. 

40. — Possessory  title:  objection  to  title: 
time]  — The  defendant  sold  to  the  plaintiff  cer- 
tain land  described  in  the  particulars  of  sale  as 
freehold  building  land.  The  land,  part  of  which 
was  over  a  railway  tunnel,  had  been  purchased 
by  the  defendant  from  a  railway  company  who 
had  no  Parliamentary  powers  to  make  the  sale, 
so  that  the  conveyance,  being  ultra  vires,  was 
void.  The  conditions  of  sale  provided  that 
the  title  was  to  commence  with  the  conveyance 
from  the  railway  company  to  the  defendant; 
that  the  purchaser  should  not  make  any  ob- 
jection to  the  conveyance  or  the  title  prior  to 
the  date  thereof ;  and  that  he  should  object  to 
the  title  within  seven  days  from  the  date  of  the 
delivery  of  the  abstract  The  plaintiff,  after 
the  expiration  of  the  seven  days,  objected  that 
the  defendant  could  not  make  a  title  to  the  land, 
and  refused  to  complete.  In  an  action  to  re- 
cover the  deposit,— Held,  that  the  plaintiff  could 
not  recover,  because,  although  the  defendant 
was  not  able  to  make  a  title,  being  merely  in 
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possession  of  the  land,  the  objection  thereto  was 
taken  too  late.  Rosenberg  v.  Cook  (App.),  51 
Law  J.  Rep.  Q.B.  170 ;  Law  Rep.  8  Q.B.  D.  162. 

41. — Pretenced  right  or  title :  right  of  entry  : 
conveyance  whether  void  under  32  Hen.  8.  c.  9, 
s.  2]— By  32  Hen.  8.  o.  9,  s.  2,  no  one  may 
buy  or  sell  "  any  pretenced  rights  or  titles,  or 
take,  promise,  grant,  or  covenant  to  have  any 
right  or  title  of  any  person,"  to  any  lands  or 
hereditaments,  unless  the  grantor  or  those  by 
whom  he  claims  have  been  in  possession  of  the 
same  or  of  the  reversion,  or  taken  the  rents  or 
profits  thereof,  "  by  the  space  of  one  whole 
year  next  before"  the  grant  made.  By  8  &  9 
Vict.  c.  106,  s.  6,  contingent  and  other  like  in- 
terests in  any  hereditaments  and  rights  of  entry, 
whether  immediate  or  future,  vested  or  con- 
tingent, may  be  disposed  of  by  deed: — Held, 
that  both  clauses  of  the  section  in  the  statute  of 
Hen.  8  applied  to  dealings  with  pretenced  rights 
and  titles— that  is,  to  fictitious  titles  or  to 
titles  which  could  not  be  conveyed  at  common 
law — that  is,  to  all  dealings  with  rights  of  entry ; 
but  that  8  &  9  Vict.  c.  106  enabled  rights  of 
entry  to  be  alienated :  so  that  now  a  right  or 
title  good  in  fact  is  not  a  pretenced  title  within 
the  statute  of  Hen.  8.  Jenkins  v.  Jones  (App.), 
51  Law  J.  Rep.  Q.B.  438 ;  Law  Rep.  9  Q.B. 
D.  128. 

The  plaintiff,  the  heir-at-law  of  the  ultimate 
remainderman  under  a  will,  brought  an  action 
of  ejectment  against  A.,  the  person  in  possession 
of  part  of  the  estate  settled  by  that  will.  A. 
denied  the  title  of  the  plaintiff,  and  alleged  that 
that  part  of  the  estate,  if  not  vested  in  himself, 
was  vested  in  J.  as  devisee.  The  plaintiff  there- 
upon bought  from  J.  that  portion  of  the  estate ; 
the  deed  of  conveyance  contained  the  usual 
covenants  by  J.  for  title  and  quiet  enjoyment. 
Neither  J.  nor  any  one  through  whom  he 
claimed  had  been  in  possession  for  a  year  next 
before  this  conveyance.  The  plaintiff  then  re- 
covered the  property  from  A.;  but  as  J.  had 
some  time  previously  been  adjudicated  a  bank- 
rupt, the  trustees  of  his  bankruptcy,  in  whom 
his  property  had  vested,  brought  an  action 
against  the  plaintiff,  and  recovered  from  him 
the  portion  of  the  estate  conveyed  to  him  by  J. 
The  plaintiff  now  sued  J.  for  damages  for  breach 
of  covenant  for  title  : — Held,  that  the  plaintiff 
was  entitled  to  recover ;  that  the  title  which  J. 
purported  to  convey  to  the  plaintiff  was  not  a 
fictitious  or  pretenced  title,  and  therefore,  al- 
though it  was  a  right  of  entry  which  could  not 
have  been  conveyed  prior  to  8  &  9  Vict.  c.  106, 
yet  that  it  was  a  conveyance  authorised  by  that 
statute.    Ibid. 

42. — Purchaser's  knowledge  of  defect  of  title] 
A.  agreed  to  sell  to  B.  certain  freehold  nouses, 
and  to  make  a  good  marketable  title.  On  in- 
vestigation of  the  title  it  appeared  that  the 
houses  were  part  of  a  property  which  had  been 
sold  by  a  building  society  in  lots,  subject  to 
stringent  restrictive  covenants  which  were  ad- 
mitted to  make  the  title  not  a  marketable  one. 
A.  having  declined  to  procure  a  release  of  the 
Digest,  1881-1885. 


covenants,  B.  brought  an  action  to  recover  back 
hie  deposit.  A.  adduced  evidence  that  B.  knew 
of  the  restrictions  at  the  time  of  the  contract, 
and  the  jury  found  that  he  did : — Held  (affirming 
the  decision  of  Lopes,  J.),  that  this  evidence  was 
not  admissible  to  vary  the  terms  of  the  contract. 
Fairbrother  v.  Gibson  (1  De  Gex  &  J.  602) 
and  Leyland  v.  Illingworth  (2  De  Gex  &  J. 
248)  distinguished.  Cato  v.  Thompson  (App.), 
Law  Rep.  9  Q.B.  D.  616. 

43. — Restrictive  covenant :  railway  company : 
superfluous  lands] — Upon  the  sale  of  a  semi- 
detached villa,  standing  upon  a  small  plot  of 
land,  and  surrounded  by  houses  of  a  similar 
character,  under  an  agreement  by  the  vendor 
44  to  deduce  a  good  title,"  it  appeared  that  the 
vendor's  predecessor  in  title  had  covenanted  not 
to  use  the  property  as  or  for  the  erection  of  a 
public-house  : — Held,  that  the  covenant  was  so 
restrictive  of  the  user  and  enjoyment  of  the 
property  as  to  constitute  a  fatal  objection  to  the 
title.  In  re  Higgins  and  Hitchman's  Contract, 
51  Law  J.  Rep.  Chano.  772 ;  Law  Rep.  21  Ch. 
D.  95. 

44. — Restrictive  covenant :  waiver  of  objec- 
tion]— A  purchaser  by  making  structural  altera- 
tions after  notice  of  restrictive  covenants  was 
held  to  have  waived  his  right  to  object  to  the 
title  on  the  ground  of  the  restrictions.  In  re 
Gloag  and  Miller's  Contract,  52  Law  J.  Rep. 
Chanc.  654 ;  Law  Rep.  23  Ch.  D.  320. 

45. — Restrictive  covenant :  right  to  rescind  : 
interest  on  purchase-money] — A  contract  for  sale 
of  a  freehold  house  provided  that  all  objections 
and  requisitions  in  respect  of  the  title  or  the 
abstract  or  the  particulars  or  anything  appear- 
ing therein  should  be  made  within  fourteen 
days  from  the  delivery  of  the  abstract,  and  by 
condition  7  that  if  any  objection  or  requisition 
should  be  made  which  the  vendors  should  be 
unable  or  unwilling  to  comply  with,  the  vendors 
should  be  at  liberty  to  rescind.  The  purchaser 
accepted  the  title  as  shewn  by  the  abstract, 
and  forwarded  draft  conveyance  to  the  vendors, 
which  the  vendors  altered  so  as  to  shew  that 
the  conveyance  was  made  subject  to  certain  re- 
strictive covenants  contained  in  a  deed  of  earlier 
date  than  the  commencement  of  the  title.  The 
purchaser,  who  was  willing  to  take  the  property 
notwithstanding  the  restrictive  covenants  (of 
which  she  had  had  no  previous  notice),  asked 
to  see  a  copy  of  the  restrictive  covenants,  and 
objected  to  the  conveyance  in  the  altered  form, 
on  which  the  vendors  gave  notice  to  rescind : — 
Held,  that  the  purchaser  had  not  made  any  ob- 
jection or  requisition  entitling  the  vendors  to 
rescind  within  the  seventh  condition,  and  that 
she  was  entitled  to  a  conveyance  according  to 
the  abstract  delivered  without  reference  to  the 
restrictive  covenants.  Monckton  to  Gilzean,  54 
Law  J.  Rep.  Chanc.  257 ;  Law  Rep.  27  Ch.  D.  555. 

46. — Trust:  recitals  in  deed] — By  a  deed  of 
conveyance  dated  the  1st  of  August,  1865  (in- 
dorsed upon  a  mortgage-deed),  containing  a 
recital  that  A.  (the  original  mortgagee)  held  the 
mortgage  money  "  on  an  account,  under  which 
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C.  and  D.  were  then  solely  entitled  thereto,"  B. 
(the  executrix  and  devisee  under  A.'s  will),  for  a 
nominal  consideration,  conveyed  the  property 
comprised  in  the  mortgage  to  C.  and  D. :— Held, 
that  a  purchaser  from  C.  and  D.  might  safely 
rely  upon  a  recital  so  framed,  although  it  ap- 
peared, from  recitals  in  the  deed,  that  B.  had 
absolutely  foreclosed  the  equity  of  redemption 
in  the  mortgaged  property  eleven  years  before. 
In  re  Harman,  52  Law  J.  Rep.  Chanc.  808; 
Law  Rep.  24  Ch.  D.  720  (nom.  In  re  Harman 
and  The  Uxbridge  and  Rickmansworth  Rail- 
way Company). 

47. — Trustees :  breach  of  trust :  defect  cured 
by  concurrence  of  one  beneficiary]— Trustees 
under  a  will  which  contained  a  power  to  sell 
real  estate,  but  no  power  of  investing  the  trust 
funds  in  real  estate,  bought  real  estate  and  had 
it  conveyed  to  the  trusts  of  the  will :— Held, 
that  they  could  sell  and  make  a  good  title  to  the 
real  estate  wrongfully  purchased  with  the  trust 
f  unds,  on  obtaining  the  concurrence  in  the  sale 
of  one  of  the  persons  beneficially  interested  in  the 
trust  funds.  In  re  Patten  and  the  Guardians 
of  the  Poor  of  Edmonton  Union,  52  Law  J.  Rep. 
Chanc.  787. 

48.— Trustees  for  sale:  depreciatory  con- 
ditions :  breach  of  trust]  — Trustees  for  sale,  in 
November,  1882,  put  up  land  for  sale  by  auction 
as  building  land  in  thirty -three  lots,  under  con- 
ditions (4)  providing  that  the  title  should  com- 
mence with  a  conveyance  dated  in  October, 
1872,  and  that  recitals  in  any  abstracted  docu- 
ment should  be  conclusive  evidence ;  (6)  stating 
that  the  land  was  sold  subject  to  the  existing 
tenancies,  restrictive  covenants,  and  to  all  ease- 
ments, quit-rents,  and  other  incidents  of  tenure 
(if  any)  affecting  the  same,  and  providing  that 
the  purchasers  should  enter  into  covenants  to 
perform  the  covenants  and  indemnify  the  ven- 
dors. There  were  no  existing  tenancies  or  quit- 
rents,  and  the  covenants  were  not  stated  so  as 
to  shew  only  the  actual  liabilities  thereunder : — 
Held  (affirming  the  judgment  of  North,  J.,  53 
Law  J.  Rep.  Chanc.  537  ;  Law  Rep.  25  Ch.  D.  629), 
that,  having  regard  to  the  nature  of  the  property 
and  the  large  number  of  small  lots,  the  limita- 
tion of  title  in  the  manner  provided  by  condition 
4  was  not  an  unreasonable  exercise  of  the  dis- 
cretion vested  in  them  as  trustees  for  sale ;  but 
that  the  6th  condition,  suggesting  various  dif- 
ficulties which  had  in  fact  no  existence,  was 
eminently  calculated  to  deter  intending  pur- 
chasers, and  that  the  trustees  could  not  obtain 
the  assistance  of  the  Court  in  enforcing  the  con- 
tract. Dunn  v.  Flood  (App.),  64  Law  J.  Rep. 
Chanc.  370;  Law  Rep.  28  Ch.  D.  586. 

The  Court  refuses  to  enforce  specific  per- 
formance of  a  contract  which  is  a  breach  of 
trust,  equally  at  the  suit  of  the  vendors  as  of  the 
purchasers.    Ibid. 

49. —  Unstamped  deed:  lands  clauses  act] — 
On  a  purchase  (otherwise  than  by  agreement) 
from  a  land  society,  under  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  1845,  of  a  plot 
of  land  which  had  been  allotted  and  conveyed 


by  the  society  to  one  of  its  members,  and  re- 
conveyed  by  the  allottee  to  the  society,  the  deed 
of  reconveyance  not  being  stamped,  the  pur- 
chaser is  not  entitled  to  require  that  the  deed  of 
reconveyance  should  be  stamped  before  com- 
pletion at  the  vendor's  expense,  but  it  is  suffi- 
cient that  the  allottee  should  join  with  the  ven- 
dor in  the  conveyance.  In  re  The  Birkbeck 
Freehold  Land  Society,  52  Law  J.  Rep.  Chanc. 
777 ;  Law  Rep.  24  Ch.  D.  119. 

Purchase  of  land  from  company:  debenture: 
floating  security.  See  Company— Debenture,  3 

Restrictive  covenant :  purchaser  or  lessee  when 
liable  to :  section  2.  See  Covenant,  21 ;  Land- 
lord and  Tenant— Lease,  4. 

Stamp:  right  of  purchaser  to  have  deed  pro- 
perly stamped.    See  Stamp,  3. 

Succession  duty:  purchaser  when  chargeable 
with.    See  Succession  Duty,  6. 

Uncertain  title  not  forced  on  purchaser:  in- 
cumbrances on  fund  in  Court:  stop-order: 
liquidation  of  mortgagor.  See  Bankruptcy — 
Assets,  2. 

VENUE. 
See  False  Pretences,  2. 

VESTING. 

See  Will— Vesting. 

Public  body :  property  "  vesting "  in.  See 
Public  Health  Act,  12. 

VESTING  ORDER. 
See  Trustee  Act,  7-19. 

VESTMENTS. 
See  Church  and  Clergy,  11. 

VESTRY. 

Improper  application  of  rates:  injunction: 
individual  vestrymen:  costs] — Members  of  a 
vestry  who  had  voted  for  an  illegal  application 
of  parish  funds  were  made  co-defendantB  with 
the  vestry  to  an  action  to  restrain  such  applica- 
tion of  parish  funds,  and  costs  were  claimed 
against  the  defendants  other  than  the  vestry. 
The  vestry  submitted  to  a  perpetual  injunction : 
— Held  (affirming  the  judgment  of  Fry,  J.,  51 
Law  J.  Rep.  Chanc.  848),  that  the  individual 
vestrymen  ought  not  to  have  been  made  de- 
fendants, inasmuch  as  no  wrongful  application 
had  been  made,  and  could  not  be  ordered  to 
pay  the  costs  of  the  action.  The  Attorney- 
General  v.  The  Vestry  of  Bermondsey  (App.),  52 
Law  J.  Rep.  Chanc.  567 ;  Law  Rep.  23  Ch.  D.  60. 

Compulsory  purchase :  street  widening :  right  to 
take  whole  of  premises.    See  Metropolis,  12. 

Disqualification  of  vestryman  by  being  interested 
in  contract  with  vestry.    See  Metropolis,  20. 
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Election  of  waywardens :  separate  townships  : 
poll :  mandamus.    See  Highway,  26. 

Expenses  of  opposing  bill  in  Parliament,  whether 
chargeable  to  poor  rates.    See  Poob  Law,  6. 

Liability:  negligence:  iron  flap  in  pavement. 
See  Metropolis,  19. 

VETERINARY  SURGEON. 

[Amendment  of  the  laws  relating  to  veterinary 
surgeons.    44  &  45  Vict.  c.  62.] 

VEXATIOUS  INDICTMENT  ACT. 

[Extension  of  provisions  of  Aot  to  offences 
under  48  &  49  Vict.  c.  69.  (An  Aot  for  the 
protection  of  women  and  girls,  the  suppres- 
sion of  brothels,  and  other  purposes.)] 

VICE-ADMIRALTY  COURT. 
See  Admiralty — Jurisdiction,  4. 

VICTORIA. 
See  Colonial  Law. 

VOLUNTARY  SETTLEMENT. 

See  Settlement,  25-30. 

Creditors,  in  fraud  of.  See  Bankruptcy — Volun- 
tary Settlement ;  Fraudulent  Conveyance. 

Marriage  consideration :  next-of-kin  not  within. 
See  Settlement,  13, 14. 

VOLUNTARY  WINDING-UP. 
See  Company — Winding-up,  77-81. 

VOTER. 

See  Municipal  Corporation,  12,  13;    Parlia- 
ment, 5-17. 

VOTING. 
See  Municipal  Corporation,  1-4,  11 ;  Poll. 

WAGER. 
See  Gaming. 

WAGES. 

[Prohibition  of  payment  of  workmen's  wages  in 
public-houses.    46  £  47  Viot.  o.  81.] 

Preferential  debt.  See  Company— Winding-up, 
52,  53 ;  Master  and  Servant,  26. 

Seamen's.  See  Admiralty— Jurisdiction,  5,  6 ; 
Ship— Wages. 

WAIVER. 
Breach  of  trust.    See  Trust— Breach. 
Devastavit :  lapse  of  time.    See  Laches. 
Infant :  equity  to  settlement.    See  Infant,  21. 


Objection  to  title.  See  Vendor  and  Purchaser, 
40. 

Penalty.  See  Bankruptcy  —  Debtor's  Sum- 
mons, 9. 

WALES. 
See  South  Wales  ;  Sunday. 

WARD  OF  COURT. 
See  Infant,  26-30. 

WAREHOUSEMAN. 
Liability  of.    See  Ship— Bill  of  Lading,  7. 

WARRANT. 

[Provisions  as  to  backing  of  warrants  in  British 
Possessions.    44  &  45  Vict.  c.  69,  ss.  13-19.] 

[Search  warrant :  power  to  issue,  where  woman 
or  girl  is  unlawfully  detained  for  immoral 
purposes.    See  48  &  49  Vict.  c.  69,  s.  10.] 

Foreign  warrant  of  arrest :  authentication  of. 
See  Extradition,  5. 

WARRANTY. 

Principal  and  agent :  auctioneer] — An  auc- 
tioneer entrusted  with  goods  for  sale  by  public 
auction  has  no  implied  authority  from  the 
vendor  to  warrant  them.  Payne  v.  Lord  Lecon- 
field,  51  Law  J.  Rep.  Q.B.  642. 

Breach  of :  contract  to  take  shares :  measure  of 
damages.    See  Company — Shares,  4. 

WASH-HOUSES. 

[Amendment  of  the  Baths  and  Wash-Houses 
Acts,  45  &  46  Viot.  c.  30.] 

WASTE. 

Tenant.  See  Landlord  and  Tenant— Custom 
of  Country. 

WATER  AND  WATERCOURSE. 

Aocess  to  Water  Pipes. 
Escape  of  Water. 
Prescription. 
Riparian  Rights. 

Access  to  Water  Pipes. 

1.— An  injunction  was  granted  to  restrain  the 
owner  of  a  servient  tenement  from  building  a 
small  house  over  a  line  of  underground  pipes 
which  supplied  the  dominant  tenement  with 
water.  Ooodhart  v.  Hyett,  53  Law  J.  Rep. 
Chanc.  219 ;  Law  Rep.  25  Ch.  D.  182. 

Escape  of  Water. 

2.  — Underground  water:  liability  for  dam- 
ages]—A.  allowed  water  to  collect  in  the  cellar 
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of  his  house.  The  water  percolated  through 
the  ground  and  injured  the  cellar  of  the  adjoin- 
ing house  belonging  to  B. :—  Held,  that  B.  had 
a  right  of  action  against  A.  in  respect  of  the 
injury  so  done.  Snow  v.  Whitehead,  53  Law  J. 
Rep.  Chanc.  885  ;  Law  Rep.  27  Ch.  D.  688. 

Ballard  v.  Tomlinson  (Law  Rep.  26  Ch.  D. 
194  ;  see  next  case)  dissented  from.    Ibid. 

3. —  Underground  water :  pollution  of  weil]  — 
Although  there  is  before  appropriation  no  pro- 
perty  in  underground  water  flowing  in  no  de- 
fined channel  but  percolating  the  earth  and 
forming  the  common  source  from  which  all  may 
appropriate  water  by  drawing  it  up  through  their 
own  land,  yet  every  owner  of  land  under  which 
such  water  percolates  has  a  right  to  appropriate  it 
and  has  a  right  to  have  it  in  its  natural  condition, 
and  no  one  is  entitled  to  pollute  that  common 
source  by  using  his  land  in  a  way  which  is  not 
the  exercise  of  a  natural  right  incidental  to  the 
ownership  of  land.  Ballard  v.  Tomlinson  (App.), 
54  Law  J.  Rep.  Chanc.  454 ;  Law  Rep.  29  Ch.  D. 
115. 

The  plaintiff  and  the  defendant  had  each  a 
well  on  his  own  land,  that  of  the  plaintiff  being 
the  deeper  of  the  two.  The  defendant  turned 
sewage  into  his  well,  which,  percolating  through 
the  soil,  polluted  the  water  which  the  plaintiff 
pumped  up  from  his  well :— Held,  reversing  the 
judgment  of  Pearson,  J.  (Law  Rep.  26  Ch.  D. 
194),  that  the  plaintiff  was  entitled  to  an  in- 
junction restraining  the  defendant  from  thus 
polluting  the  water  which  formed  the  source  of 
the  supply  of  the  plaintiff's  well.    Ibid. 

Womersley  v.  Church  (17  Law  Times,  N.S. 
190)  approved.    Ibid. 

Negligence :  liability.    See  Negligence,  4, 12. 

Pollution. 
See  Nuisance,  6,  8-10. 

Prescription. 

4. — Natural  or  artificial  stream]-- The  plain- 
tiff was  the  owner  of  a  farm  supplied  with  water 
by  a  small  watercourse  originating  in  a  natural 
spring  on  the  plaintiff's  land,  flowing,  first, 
through  the  plaintiff's  land,  next  through  the 
defendant's  land,  and  then  through  the  plaintiff's 
land  to  the  plaintiff's  house.  For  seventy  years 
and  upwards,  prior  to  1879,  the  plaintiff  had 
almost  exclusively  enjoyed  the  watercourse.  In 
1879,  however,  the  defendant,  by  means  of  a 
pipe,  appropriated  nearly  all  the  water  for  the 
use  of  newly  built  houses.  The  plaintiff  claimed 
the  exclusive  use  of  the  water,  and  alleged  that 
the  watercourse  through  the  defendant's  land 
was  artificial,  and  constructed,  at  a  time  imme- 
morial, for  the  sole  benefit  of  the  plaintiff  and 
his  predecessors :—  Held,  that  as  no  one  could 
tell  when  the  artificial  part  (if  any)  of  the  water- 
course was  made,  the  watercourse  must  be 
deemed  to  be  a  natural  stream ;  or,  if  in  part 
artificial,  to  have  been  made  so  as  to  give  all  the 
rights  of  a  riparian  proprietor  to  the  defendant 


and  his  predecessors  in  title.  Suicliffe  v.  Booth 
(32  Law  J.  Rep.  Q3.  136)  considered  and  ap- 
proved. Roberts  v.  Richards,  60  Law  J.  Rep. 
Chanc.  297. 

6.  —Yearly  tenant:  unity  of  possession]— In 
1791  the  owner  of  the  H.  Close  demised  part 
thereof  to  O.  to  make  a  goit  through  the  H. 
Close  to  carry  water  from  his  mill.  In  1836  it 
was  agreed  that  the  demise  of  1791  should  be 
void,  and  that  a  new  goit  in  a  different  course 
through  the  H.  Close  should  be  substituted 
for  the  old  goit,  which  new  goit  was  accordingly 
made.  In  1836  O.  became  yearly  tenant  of  the 
H.  Close,  which  tenancy  was  determined  in  1867. 
The  plaintiffs  (who  were  successors  in  title  to 
0.)  adduced  evidence  that  from  1836  to  1880  the 
old  goit  had,  notwithstanding  the  agreement  of 
1836,  been  used  for  the  discharge  of  foul  water 
from  the  mill ;  and  they  claimed  a  prescriptive 
right  to  use  the  old  goit  for  that  purpose  : — Held, 
that  from  1836  to  1867,  O.,  being  yearly  tenant 
of  the  land,  could  not  prescribe  for  the  easement 
against  his  landlord,  and  that  therefore  no  suffi- 
cient user  had  been  shewn.  Outram  v.  Maude, 
50  Law  J.  Rep.  Chanc.  783 ;  Law  Rep.  17  Ch.  D. 
391. 

User :  Cape  of  Good  Hope.    See  Colonial  Law 
— Cape  of  Good  Hope,  4. 

Biparian  Rights. 

6.— Aggravation  of  servitude] — The  plaintiffs 
being  entitled  to  a  flow  of  water  from  their  land 
executed  certain  works  which  had  the  effect  of 
accumulating  the  volume  of  water,  and  probably 
of  increasing  the  depth  of  its  channel.  In  an 
action  claiming  a  declaration  of  the  right  of  the 
plaintiffs  to  discharge  the  water  on  to  their 
neighbours'  land, —  Held,  that  the  burden  of 
proof  was  on  the  plaintiffs  to  shew  that  the 
existing  flow  of  water  was  the  same  as  the 
natural  flow,  or  to  shew  title  to  the  existing 
flow.  Frechette  v.  La  Compagnie  Manufacturiere 
de  St.  Hyacinthe,  53  Law  J.  Rep.  P.C.  20 ;  Law 
Rep.  9  App.  Cas.  170. 

7. —  Non-riparian  proprietor :  damage]  —  A 
riparian  proprietor  granted  to  a  person  not  a 
riparian  proprietor  a  licence  to  abstract  water 
from  the  stream  by  a  pipe  inserted  in  the  stream 
in  the  licensor's  lands.  The  water  was  returned 
to  the  stream  undiminished  in  quantity  and  un- 
polluted in  quality,  at  a  point  six  feet  distant 
from  the  point  of  withdrawal :— Held  (affirming 
the  decision  of  Pollock,  B.,  52  Law  J.  Rep.  Chanc. 
688 ;  Law  Rep.  23  Ch.  D.  566),  that  an  action 
by  a  lower  riparian  owner  to  restrain  this  user 
by  injunction  could  not  be  maintained.  Held 
also,  that  it  was  not  necessary  for  the  licensee 
to  shew  that  no  injury  could  ever  by  any  possi- 
bility accrue  to  the  plaintiff ;  but  that  if  the  user 
were  at  any  time  varied  so  as  to  cause  injury, 
the  right  of  action  would  then  arise.  Kensit  v. 
TJie  Or  eat  Eastern  Railway  Company  (App.),  54 
Law  J.  Rep.  Chanc.  19 ;  Law  Rep.  27  Ch.  D.  122. 

8. — Non-riparian  owner:    grant:  user]— A 
riparian  owner  granted  by  deed  to  the  defendants 
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who  were  not  riparian  owners,  the  right,  liberty, 
authority,  and  privilege  to  place,  fix,  and  lay 
waterpipes  in  and  through  a  pieoe  of  land  ex- 
tending from  their  mill  to  the  river.  Under  this 
grant  the  defendants  took  water  from  the  river, 
nsed  it  for  condensing  purposes,  and  returned 
it  diminished  in  quantity  and  deteriorated  in 
quality.  In  an  action  by  a  lower  riparian  pro- 
prietor,— Held,  that  the  plaintiffs  were  entitled 
to  recover ;  that  the  defendants  not  being  in  fact 
riparian  proprietors,  the  grant  to  them  by  the 
riparian  proprietor  did  not  give  them  the  rights 
of  riparian  proprietors ;  and  therefore  that  they 
were  not  entitled  so  to  use  the  water,  even 
though  their  use  might  be  in  the  district  in 
question  an  ordinary  and  not  an  extraordinary 
use.  Ormerod  v.  The  Todmorden  Joint  Stock 
Mill  Company  (App.),  52  Law  J.  Rep.  Q.B.  445  ; 
Law  Rep.  11  Q.B.  D.  156. 

The  Stockport  Waterworks  Company  v.  Potter 
(31  Law  J.  Rep.  Exoh.  9)  approved.    Ibid. 

Larceny :  water  in  pipes  the  subject  of.    See 
Larceny,  7. 

Nuisance :  sewage :  local  board :  watercourse. 
See  Nuisance,  8-10. 

WATER  COMPANY. 
Supply  of  Water. 
Water  Rate. 


Supply  of  Water. 

1. — Contamination:  service-pipe] — The  cor- 
poration of  H.  were  empowered  by  a  private  Act 
which  incorporated  the  Waterworks  Clauses 
Aots,  1847  and  1863,  to  supply  water  for  domestic 
purposes.  Section  35  of  the  Act  of  1847  pro- 
vides that  undertakers  of  waterworks  shall  pro- 
vide and  keep  in  the  pipes  to  be  laid  down  by 
them  a  supply  of  wholesome  water.  Section  48 
provides  that  occupiers  of  dwelling-houBes  may, 
on  making  certain  payments  and  getting  certain 
consents,  lay  leaden  or  other  pipes  from  the 
mains  into  their  premises.  The  local  Act 
enables  the  corporation  to  make  by-laws  for 
preventing  waste,  misuse,  or  contamination  of 
the  water ;  and  provides,  in  section  71,  that  the 
corporation  shall  not  be  bound  to  lay  down 
service-pipes,  but  may  do  so  by  agreement  with 
and  at  the  expense  of  the  occupier.  One  of  the 
by-laws  provides  that  the  connecting  pipes  shall 
be  deemed  to  belong  to  the  corporation.  The 
plaintiff  was  injured  by  using  water  whioh  had, 
though  pure  when  in  the  mains,  become  contami- 
nated from  passing  through  the  leaden  service - 
pipe  which  had  been  laid  down  by  the  defendants 
at  his  request  and  expense.  In  an  action  for 
damages  for  the  injury  so  caused, — Held  (affirm- 
ing the  judgment  of  the  Queen's  Bench  Division, 
52  Law  J.  Rep.  Q.B.  64 ;  Law  Rep.  10  Q.B.  D.  124), 
that  the  defendants  were  not  liable ;  that  the 
leaden  service-pipe  was  not  their  property ;  and 
that  they  had  fulfilled  their  statutory  duty  by 
having  pure  and  wholesome  water  in  their  mains. 


Milnes  v.  The  Mayor  dc.  of  Huddersfield  (App.), 
53  Law  J.  Rep.  Q.B.  12 ;  Law  Rep.  12  Q.B.  D.  443. 

2\ — Cutting  off  water ;  injunction :  jurisdic- 
tion]— Where  there  is  a  dispute  as  to  the  annual 
value  of  a  tenement  for  the  purposes  of  water 
rate,  and  the  waterworks  company  threatens  to 
discontinue  the  supply,  the  Court  has,  by  virtue 
of  the  powers  conferred  upon  it  by  the  Judicature 
Act,  1873,  section  25,  sub-section  3,  jurisdiction 
to  grant  an  injunction,  notwithstanding  that  the 
Waterworks  Clauses  Act,  1847,  provides  (section 
68)  for  the  determination  of  such  disputes  by 
two  Justices,  and  imposes  (section  43)  upon  the 
company  fixed  penalties  for  refusal  to  supply. 
Hayward  v.  The  East  London  Waterworks 
Company,  54  Law  J.  Rep.  Chanc.  523 ;  Law  Rep. 
28  Ch.  D.  138. 

Cooper  v.  Whittingham  (49  Law  J.  Rep.  Chanc. 
759 ;  Law  Rep.  15  Ch.  D.  501)  followed.    Ibid. 

The  Court,  however,  in  such  a  case,  will  de- 
cline to  grant  an  injunction,  except  pending  the 
proceedings  before  the  Justices  for  the  settle- 
ment of  the  dispute,  or  upon  an  undertaking  by 
the  plaintiff  to  commence  the  proceedings  within 
a  short  period.  The  discontinuation  of  a  water 
supply  by  a  London  waterworks  company  is  an 
injury  sufficiently  irreparable  to  support  an  in- 
junction.   Ibid. 

3. — House  without  proper  supply:  liability 
of  owner  on  notice  from  local  authority] — The 
owner  of  a  house  who  has  failed  to  comply  with 
the  notice  of  the  local  authority  to  obtain  a 
proper  supply  of  water  is  liable  under  section  62 
of  the  Public  Health  Act,  1875,  "  as  if  he  had 
demanded  a  supply  and  were  willing  to  pay 
water  rates,"  to  pay  the  water  rates  to  the  com- 
pany which  "  furnishes  the  supply  "  by  means 
of  its  mains  in  the  street  in  front  of  his  house, 
notwithstanding  that  no  connection  has  been 
made  between  the  house  and  the  mains.  The 
Southend  Waterworks  Company  v.  Howard,  53 
Law  J.  Rep.  Q.B.  354 ;  Law  Rep.  13  Q.B.  D.  215. 

The  looal  authority  may  make  the  connection 
and  charge  it  to  the  owner,  but  their  so  doing  is 
not  a  condition  precedent  to  the  chargeability  of 
the  owner  for  water  rates.    Ibid. 

4. — Measurement :  liability  of  consumer  to 
supply  meter :  refusal  to  supply  water :  non- 
payment of  rate  in  advance] — The  Waterworks 
Clauses  Act,  1863  (26  &  27  Vict.  c.  93),  s.  14, 
provides  that  where  undertakers  are  authorised 
by  their  special  Act  to  supply  water  by  measure, 
they  may  let  for  hire  to  any  consumer  of  water 
so  supplied  any  meter  or  instrument  for  measur- 
ing the  quantity  of  water  supplied  and  consumed, 
for  such  remuneration  in  money  as  may  be 
agreed  upon  between  them  and  the  consumer. 
A  special  Act  of  a  water  company  incorporated 
the  Waterworks  Clauses  Act,  1863,  and  com- 
pelled a  water  company  (unless  prevented  by 
causes  beyond  their  control)  to  supply  water 
at  certain  rates  per  thousand  gallons  for,  inter 
alia,  baths,  without  imposing  any  obligation  on 
the  part  of  the  consumer  to  provide  a  meter : — 
Held,  that  no  such  obligation  could  be  implied 
from  section  14  of  the  Waterworks  Clauses  Act, 


622 


WATER  COMPANY,  Supply  of  Wator. 


1868,  and  that  the  company  were  not  entitled  to 
require*  as  a  condition  precedent  to  the  supply, 
that  the  consumer  should  put  up,  at  his  own 
expense  or  hire  from  the  company,  a  meter  for 
the  purpose  of  measuring  the  water  supplied. 
By  the  Waterworks  Clauses  Act,  1847,  section 
43,  a  penalty  is  imposed  on  undertakers  who 
neglect  or  refuse  to  furnish  an  occupier  entitled 
under  that  or  any  special  Act  with  a  supply  of 
water  during  any  part  of  the  time  for  which  the 
rates  for  such  supply  have  been  paid  or  tendered. 
B.  supplied  a  bath  in  his  house  with  water  by 
means  of  a  pipe  communicating  with  the  cistern 
into  which  water  was  conveyed  from  the  com- 
pany's mains  for  purposes  of  ordinary  family 
use,  not  including  baths.  B.  had  paid  in  ad- 
vance, for  the  quarter  ending  the  29th  of  Sep- 
tember, the  sum  properly  payable  for  the  supply 
of  water  for  ordinary  family  use,  but  had  made 
no  tender  or  payment  in  respect  of  the  water 
supply  to  the  bath  during  the  same  period.  The 
company  insisted  upon  measurement  of  the 
quantity  of  water  supplied  to  the  bath  by  meter 
to  be  provided  by  B.  or  let  to  him  on  hire  by 
the  company ;  and  upon  B.'s  refusal  either  to 
comply  with  the  company's  demand  or  to  dis- 
connect the  pipe  which  supplied  the  bath  from 
the  cistern,  the  company  proceeded,  on  the  20th 
of  September,  to  cut  off  the  communication  pipe 
between  their  main  and  B.'s  cistern,  and  so 
stopped  the  supply  of  water  to  B.'s  house.  On 
the  24th  of  September,  B.  severed  the  inlet  pipe 
from  the  cistern  which  communicated  with  the 
bath  (allowing,  however,  the  outlet  pipe  of  his 
bath  to  remain),  but  gave  no  notice  to  the  com- 
pany that  he  had  done  so  until  the  29th  of  Sep- 
tember, on  which  day  he  also  paid  in  advance 
the  proper  amount  for  the  supply  of  water  for 
domestic  purposes  for  the  quarter  ending  the 
24th  of  December.  The  company,  however, 
refused  to  supply  water,  on  the  ground  that  B. 
had  not  cut  off  the  outlet  pipe  from  his  bath, 
until  the  4th  of  November,  when  they  restored 
the  communication  under  protest : — Held,  that 
the  company  were  not  liable  to  a  penalty  under 
section  43  of  the  Act  of  1847  for  refusing  to 
supply  B.  with  water  between  the  20th  and  29th 
of  September,  inasmuch  as  that  section  contem- 
plates a  payment  or  tender  in  advance  for  the 
supply  required ;  and  that  inasmuch  as  B.  had 
neither  paid  nor  tendered  anything  in  respect  of 
the  supply  of  water  required  for  the  bath,  there 
was  not  a  neglect  or  refusal  within  the  meaning 
of  that  section.  Held,  further,  that  the  neglect 
and  refusal  must  be  with  knowledge  of  the  cir- 
cumstances entitling  an  occupier  to  a  supply, 
and  that  accordingly,  as  to  the  period  between 
the  24th  of  September  and  the  29th  of  Septem- 
ber, the  company  not  knowing  that  the  bath 
had  been  disconnected  were  in  the  same  position 
as  before.  But,  held,  that  the  company  were 
liable  to  a  penalty  for  the  period  between  the 
29th  of  September  and  the  4th  of  November, 
inasmuch  as  they  were  not  justified  in  refusing 
to  Bupply  B.  with  water  between  those  dates, 
and  were  not  entitled  to  insist  upon  the  outlet 


pipe  of  the  bath  being  removed.  The  Sheffield 
Waterworks  Company  v.  Carter,  Brooks  v. 
The  Sheffield  Waterworks  Company.  The 
Sheffield  Waterworks  Company  v.  Brooks,  51 
Law  J.  Bep.  M.C.  97  ;  Law  Bep.  8  QJ3.  D.  632. 

5. — Measurement :  bath] — The  plaintiff  com- 
pany supplied  water  for  various  purposes,  in- 
cluding domestic  baths.  The  baths  were  supplied 
by  the  company  keeping  the  water  in  their  mains 
at  high  pressure,  and  the  consumer  making  a 
connection  between  the  main  and  his  bath,  and 
drawing  off  the  water  into  his  bath  as  required. 
The  water  used  in  the  bath  was  paid  for  accord- 
ing to  the  quantity  consumed: — Held,  that  the 
consumer  was  bound  to  measure  the  water 
drawn  off  by  him  for  the  purposes  of  his  bath ; 
that  a  mode  of  measurement  by  placing  a  line 
round  the  bath,  so  that  if  filled  up  to  that  line 
the  bath  would  contain  a  certain  quantity  of 
water,  and  then  causing  to  be  entered  in  a 
calendar  the  number  of  times  during  the  year 
on  which  the  bath  was  so  filled,  was  imperfect 
and  unsatisfactory;  and  that  the  consumer 
must,  at  his  own  expense,  supply  or  hire  an 
automatic  self-registering  meter,  or  accurately 
measure  the  water  taken  by  some  other  equally 
accurate  instrument  or  in  some  other  equally 
accurate  way.  The  Sheffield  Waterworks  Com- 
pany v.  Bingham,  52  Law  J.  Bep.  Chanc.  624. 

The  Sheffield  Waterworks  Company  v.  Carter 
(see  last  case)  distinguished.    Ibid. 

6. — Public  purposes :  "  house  "  :  workhouse] 
A  workhouse  was  neld  to  be  a  "  house  "  within 
the  meaning  of  the  Waterworks  Clauses  Acts, 
1847  (10  Vict.  o.  17),  so  that  a  water  company 
were  bound  to  supply  the  guardians,  as  owners, 
with  water  for  domestic  purposes,  such  supply 
not  being  a  supply  "  for  public  purposes  "  within 
the  meaning  of  the  special  Act  or  of  the  Water- 
works Clauses  Act,  1847.  Held  also,  that  the 
inmates  of  the  workhouse  were  to  be  treated 
as  one  family  and  the  rate  assessed  accordingly. 
Liskeard  Union  v.  The  Liskeard  Waterworks^ 
Law  Bep.  7  Q3.  D.  505. 

Water  Authority. 

Liability  of  local  board :  valve  cover  projecting 
above  highway.    See  Highway,  10. 

Water  Bate. 

[Water  Bate  Definition  Act,  1885.  Section  68 
of  the  Waterworks  Clauses  Act,  1847,  ex- 
plained.   48  &  49  Vict  c.  34.] 

7.— Calculation :  "annual  rent**:  "annual 
value**:  empty  houses] — By  the  Birmingham 
Waterworks  Act,  1855,  the  company  were  autho- 
rised to  charge  for  water  for  domestio  use, 
44  where  the  annual  rent  of  the  house  shall  not 
exceed  52.,  the  yearly  rate  of  6s. ;  ...  where 
such  annual  rent  shall  exceed  50Z.,  at  a  rate 
not  exceeding  6J.  per  cent,  on  the  amount  of 
such  annual  rent."  The  Waterworks  Clauses 
Act,  1847,  s.  68,  incorporated  in  the  Birmingham 
Act,  provides  that  "the  water  rates  shall  be 
payable  according  to  the  annual  value  of  the 
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tenement  supplied."  The  respondents  had,  by 
the  Birmingham  Corporation  Water  Act,  1875, 
vested  in  them  all  the  powers  of  the  water- 
works company.  The  appellant,  owner  of  small 
houses  let  at  weekly  rents,  he  paying  repairs 
and  insurance  and  all  rates  and  taxes,  and  com- 
pounding for  the  poor  and  borough  rates  under 
the  Aots  permitting  such  an  arrangement,  was 
charged  water  rate  on  the  following  basis :  the 
weekly  rents  were  multiplied  by  fifty-two,  then 
the  actual  amount  paid  for  poor  and  borough 
rates  was  deducted,  and  the  water  rate  calculated 
on  the  difference : — Held,  that,  subject  to  there 
being  an  allowance  made  for  the  average  of 
empty  houses  in  the  form  of  a  sum  to  be  de- 
ducted from  the  rents  before  calculating  the 
water  rate,  the  respondents  had  adopted  the 
right  course  in  ascertaining  the  "  annual  value  " 
or  "annual  rent"  of  the  appellant's  houses. 
Smith  v.  The  Mayor  Ac.  of  Birmingham,  52 
Law  J.  Rep.  M.C.  81 ;  Law  Rep.  11  Q.B.  D.  195. 

8.— Calculation :  annual  value]— A  water- 
works company  were  required  by  their  Act, 
which  incorporated  the  Waterworks  Clauses 
Act,  save  so  far  as  its  provisions  were  expressly 
varied  or  excepted,  to  furnish  to  every  occupier 
of  a  dwelling-house  water  at  a  rate  not  exceeding 
six  per  cent,  per  annum  "upon  the  annual 
rack-rent  or  value  of  the  premises,"  and  such 
rate  was  payable  "according  to  the  annual 
value  at  which  the  premises  shall  be  assessed 
to  the  poor  rate,  if  the  same  shall  be  so  assessed, 
or,  if  not,  according  to  the  net  annual  value  of 
the  premises."  By  section  68  of  the  Water- 
works Clauses  Act,  1847,  "  Water  rates,  except 
as  hereinafter  and  in  the  special  Act  mentioned, 
shall  be  payable'  according  to  the  annual  value 
of  the  tenement  supplied" :— Held,  that  the 
water  rate  was  to  be  calculated  on  the  rateable 
value,  not  on  the  gross  estimated  rental.  The 
Warrington  Waterworks  Company  v.  Longshaw, 
51  Law  J.  Rep.  Q3.  498 ;  Law  Rep.  9  Q.B.  D. 
145. 

9. — Calculation :  "  annual  value  "] — A  water 
company  was  required  by  a  special  Act  of  Par- 
liament to  supply  water  for  houses  in  its  district 
at  certain  rates,  "according  to  the  actual 
amount  of  the  rent  where  the  same  can  be  as- 
certained, and  where  the  same  cannot  be  ascer- 
tained according  to  the  actual  amount  or  an- 
nual value  upon  which  the  assessment  to  the 
poor's  rate  is  computed  in  the  parish  or  district." 
A  later  Act  altered  the  scale  of  rates  and  fixed 
them  at  a  percentage  on  the  "annual  value." 
It  also  enacted  that,  except  as  expressly  provided 
therein,  "  this  Act  shall  not  repeal,  alter,  inter- 
pret, or  in  any  manner  affect "  the  provisions  of 
the  earlier  Act: — Held,  reversing  the  decision 
of  the  Court  of  Appeal  (52  Law  J.  Rep.  Q.B.  90 ; 
Law  Rep.  10  Q.B.  D.  397),  on  appeal  from  the 
Queen's  Bench  Division  (51  Law  J.  Rep.  QJB. 
501 ;  Law  Rep.  9  Q.B.  D.  151),  that  the  pro- 
visions of  the  earlier  Act,  if  and  so  far  as  they 
differed  from  those  of  the  later  Act,  were  abro- 
gated and  might  be  disregarded ;  that  M  annual 
value"  in  the  later  Act  meant  "net  annual 


value,"  calculated  in  the  same  way  as  by  law 
"  rateable  value  "  is  required  to  be  calculated  for 
the  purpose  of  assessing  poor's  rates.  Dobbs  v. 
The  Grand  Junction  Waterworks  Company 
(HJL.),  53  Law  J.  Rep.  Q3.  60 ;  Law  Rep.  9 
App.  Cas.  49. 

10. —  Calculation  :  annual  value :  public- 
house  :  premium  and  rent]— -A  waterworks  com- 
pany were  required  under  the  terms  of  their 
special  Act  to  supply  water  for  domestic  pur- 
poses at  a  rate  calculated  upon  the  annual  value 
of  the  dwelling-house  or  other  place  supplied : — 
Held,  that  in  estimating  such  annual  value  in 
the  case  of  a  dwelling-house  used  partly  for  trade 
purposes,  regard  must  be  had  to  its  enhanced 
value,  if  any,  by  reason  of  its  being  partly 
occupied  for  trade.  The  West  Middlesex  Water- 
works Company  v.  Coleman;  Coleman  v.  The 
West  Middlesex  Waterworks  Company t  54  Law 
J.  Rep.  M.C.  70 ;  Law  Rep.  14  Q.B.  D.  629. 

C.  occupied,  tinder  a  lease,  within  the  district 
of  a  waterworks  company,  a  dwelling-house  in 
which  he  carried  on  the  business  of  an  ordinary 
public-house.  The  lease  of  the  premises  was 
granted  in  1880,  for  a  long  term,  at  an  annual 
rental  of  1221.  10s.,  the  sum  of  7,5002.  being 
paid  as  a  consideration  for  the  lease.  C.  paid  in 
addition  the  sum  of  352.  for  his  licence.  The 
waterworks  company  fixed  the  annual  value  of 
C.'s  premises  at  165/.,  whilst  C.  contended  that 
the  proper  annual  value  was  702.,  being  the  rent 
paid  for  similar  premises  in  the  immediate 
neighbourhood.  A  Metropolitan  Police  magis- 
trate, who  was  called  upon  to  adjudicate  between 
C.  and  the  waterworks  company,  fixed  the 
annual  value  of  C.'s  premises  at  1222. 105.,  and 
in  arriving  at  this  amount  took  into  considera- 
tion the  value  of  the  licence  attached  to  the  pre- 
mises, but  excluded  from  consideration  the  sum 
of  7,5002.  paid  by  C.  on  the  granting  of  the  lease : 
Held,  that  the  magistrate  was  right  in  taking 
into  account  the  increased  value  of  C.'s  premises 
by  reason  of  the  licence  attached  thereto,  but 
was  wrong  in  excluding  from  consideration  the 
amount  of  the  premium  paid  upon  entering  the 
premises.    Ibid. 

11. — Calculation :  "  gross  sum  assessed  to  the 
poor  rate  "  :  garden] — By  a  Waterworks  Act  the 
company  was  required  "  to  furnish  to  every  oc- 
cupier of  a  private  dwelling-house  a  sufficient 
supply  of  water  for  domestic  use  at  annual  rents 
or  prices  not  exceeding  the  following — that  is  to 
say,  where  the  annual  rack-rent  or  value  of  the 
premises  shall  not  exceed  5Z.-~ five  shillings," 
and  so  on.  "  If  any  dispute  shall  arise  as  to  the 
amount  of  the  annual  rack-rent,  such  dispute 
shall  be  decided  by  two  Justices  :  provided  that 
the  amount  of  the  annual  rack-rent  or  value  to 
be  fixed  by  such  Justices  shall  not  be  less  than 
the  gross  sum  assessed  to  the  poor  rate,  or  less 
than  the  rent  actually  paid"  :— Held,  (1)  "that 
the  gross  sum  assessed  to  the  poor  rate  "  meant 
gross  estimated  rental,  and  not  rateable  value. 
Another  section  provided  that "  a  supply  of  water 
for  domestic  purposes  shall  not  include  a  supply 
of  water  for ...  .  watering  gardens  by  means 


624 


WATER  COMPANY,  WAY. 


of  any  tap,  tube,  pipe,  or  other  such  like  appa- 
ratus  "    The  appellant  under  this  section 

contracted  to  pay  a  guinea  a  year  lor  a  special 
tap  in  the  garden :—  Held,  (2)  that  the  water 
rent  was  to  be  calculated  upon  the  gross  esti- 
mated rental,  not  of  the  dwelling-house  alone, 
but  of  the  house  together  with  the  pleasure- 
garden  surrounding,  attached  to,  and  occupied 
with  the  house.  The  Bristol  Waterworks  Com- 
pany v.  Uren.  and  Uren  v.  The  Bristol  Water- 
roorks  Company,  54  Law  J.  Rep.  Q.B.  97  ;  Law 
Hep.  15  Q.B.  D.  637. 

12. — Recovery :  distress  :  private  act :  sub- 
sequent public  act] — A  private  Act  passed  in  46 
Geo.  3  gave  the  West  Middlesex  Waterworks 
Company  power  to  levy  a  distress  on  default  of 
payment  by  consumers  of  water  of  the  water 
rates  mutually  agreed  upon  in  accordance  with 
46  Geo.  3.  c.  cxiz.  s.  59.  By  an  Act  passed  four 
years  later  the  company  was  empowered  to 
charge  a  reasonable  amount  for  the  water,  but 
there  was  no  express  enactment  as  to  the  mode 
of  recovering  that  amount.  Subsequently  to  the 
Waterworks  Clauses  Consolidation  Act,  1845, 
another  private  Act,  15  &  16  Vict.  c.  clix.,  was 
passed,  in  part  incorporating  that  Act,  but  ex- 
pressly stipulating  that,  "  except  as  by  this  Act 
is  expressly  provided,  this  Act  or  anything 
therein  contained  shall  not  repeal,  alter,  inter- 
pret, or  in  any  manner  affect  any  of  the  pro- 
visions in  force  at  the  commencement  of  this 
Act,  of  the  recited  Acts,  or  any  of  them ;  and, 
except  only  so  far  as  is  requisite  for  the  execu- 
tion of  this  Act,  all  those  provisions,  and  all 
powers,  privileges,  exemptions,  and  immunities 
of  or  for  the  benefit  of  any  person  or  corporation 
thereby  respectively  created,  conferred,  or  saved 
shall  be  and  continue  as  valid  and  effectual  as  if 
this  Act  had  not  passed."  The  Act  of  46  Geo.  3 
was  therein  recited.  The  company  issued  its 
warrant  of  distress  on  the  plaintiff's  premises, 
and  he  brought  an  action  for  illegal  distress : — 
Held,  on  appeal  from  a  nonsuit  by  the  learned 
Judge,  that  the  power  of  the  company  to  distrain 
was  not  taken  away  either  inferentially  by  the 
Waterworks  Clauses  Consolidation  Act,  1845,  or 
expressly  by  the  subsequent  private  Act  incor- 
porating that  Act.  Richards  v.  TJie  West 
Middlesex  Waterworks  Company  and  Newton, 
54  Law  J.  Bep.  Q.B.  551;  Law  Bep.  15  Q.B. 
D.  660. 

Incidence,  rate,  of,  as  between  landlord  and 
tenant  under  covenant.     See  Covenant,  16. 

WAY. 
Grant  or  Conveyance. 
Pleading. 
Prescription. 

Grant  or  Conveyance. 

1. — General  words] — General  words  in  a  deed 
of  partition  carry  a  right  of  way  over  an  existing 
path  in  actual  use  over  one  property  to  the 


other.     Bdrkshire  v.  Grubb,  50  Law  J.  Bep. 
Chanc.  731 ;  Law  Bep.  18  Ch.  D.  616. 

2. — General  words :  railway  company :  user : 
unity  of  possession] — A  piece  of  land  on  which 
was  a  stable  was  taken  by  a  railway  company, 
and  by  the  conveyance  the  premises  were  granted 
together  with  all  "  rights,  members,  or  appurten- 
ances to  the  hereditaments  belonging  or  occupied 
or  enjoyed  as  part,  parcel,  or  member  thereof.'* 
Many  years  previously  the  vendor  had  made  a 
private  road  from  the  highway  to  the  stable  over 
his  own  land  for  his  own  convenience  and  had 
used  it  ever  since,  but  the  soil  of  this  road  was 
not  conveyed  to  the  company  and  no  express 
mention  of  it  was  made  in  the  conveyance.  The 
plaintiff  refused  to  allow  the  company  to  use  the 
road : — Held,  that  notwithstanding  the  unity  of 
possession  of  the  stables  and  the  private  road  at 
the  date  of  the  conveyance  to  the  company,  a 
right  of  way  passed  to  the  company  under  the 
general  words  in  the  conveyance.  Kay  v.  Oxley 
(44  Law  J.  Bep.  Q.B.  210 ;  Law  Bep.  10  Q.B. 
860)  and  Watts  v.  Kelson  (40  Law  J.  Bep.  Chanc. 
126 ;  Law  Bep.  6  Chanc.  166)  followed.  Held  also, 
that  the  fact  of  the  stable  having  been  purchased 
by  a  railway  company  for  the  purposes  of  their 
undertaking  did  not  preclude  them  from  claim- 
ing the  right  of  way  so  long  as  they  used  the 
premises  as  a  stable,  which  they  might  law- 
fully do  till  such  time  as  they  were  required  for 
the  special  purposes  of  the  railway  or  were  sold 
as  superfluous  land.  Whether  the  railway  com- 
pany would  be  entitled  to  claim  the  right  of  way 
after  they  had  ceased  to  use  the  premises  as  a 
stable  and  had  converted  them  to  some  purpose 
connected  with  the  railway,  quaere.  Bayley  v. 
The  Great  Western  Railway  Company  (App.), 
Law  Bep.  26  Ch.  D.  434. 

3. — Private  road:  right  to  whole  width  of 
road]— The  defendant,  the  owner  of  a  building 
estate,  conveyed  to  the  predecessor  in  title  of  the 
plaintiff  one  of  the  plots  of  ground  on  the  estate, 
and  in  the  conveyance  granted  to  hi™  the  right 
for  himself,  his  heirs  and  assigns,  and  his  and 
their  families,  tenants,  servants,  and  workpeople, 
with  or  without  horses,  cattle,  carts, and  carriages, 
to  pass  over  the  several  roads  made  or  to  be 
made  through  the  estate,  in  the  same  manner 
and  as  fully  as  if  the  same  roads  were  public 
roads.  Two  of  the  roads  on  the  estate  were 
forty  feet  wide,  twenty  feet  in  the  middle  being 
gravelled  for  cart  and  carriage  traffic,  and  there 
being  a  strip  of  grass  ten  feet  wide  on  either  side. 
The  plaintiff,  in  common  with  other  residents 
on  the  estate,  was  accustomed  to  walk  along 
these  grass  strips  to  and  from  his  house,  which 
was  built  on  the  plot  of  ground  so  conveyed  as 
above  stated.  The  defendant  caused  six  ditches 
or  trenches,  each  about  fifteen  inches  wide  and 
ten  inches  deep,  to  be  cut  completely  across  the 
strips  of  grassland  at  the  sides  of  the  road  near 
the  plaintiff's  house,  the  earth  taken  out  of  the 
ditches  being  banked  up  at  the  edges  of  the 
ditches,  and  the  plaintiff's  passage  along  the  strips 
was  thereby  rendered  difficult  and  dangerous. 
The  plaintiff  claimed  an  injunction  against  the 
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defendant  to  restrain  the  continuance  of  the  im- 
pediments to  his  right  of  way.  The  defendant 
contended  that  the  plaintiff's  right  of  way  was 
the  same  as  that  of  the  public  along  a  high- 
way, and  that  public  ways  had  similar  ditches  or 
trenches  cut  through  the  grass  at  their  sides  for 
drainage  and  similar  purposes,  and  it  was  proved 
that  in  many  rural  roads  in  the  district  such 
ditches  or  "  grips  "  were  made  : — Held,  upon  the 
authority  of  The  Queen  v.  The  United  Kingdom 
Electric  Telegraph  Company  (31  Law,  J.  Rep. 
M.C.  166)  and  Turner  v.  The  Bingwood  Highway 
Board  (Law  Bep.  9  Eq.  418)  that  the  right  of  the 
public  to  use  a  highway  extends  to  the  whole 
road,  and  not  merely  to  the  part  used  as  via 
trita ;  that  theBe  ditches  if  cut  on  a  public  high- 
way would  have  amounted  to  a  nuisance  and  ob- 
struction; and  that  therefore,  as  the  plaintiff 
had  the  same  rights  over  the  road  as  the  public 
would  have  over  a  public  highway,  he  was  en- 
titled to  the  injunction.  Nicol  v.  Beaumont,  53 
Law  J.  Bep.  Chano.  853. 

Pleading. 

4.—  In  an  action  claiming  a  right  of  way  over 
a  farm,  the  mode  of  claim,  whether  by  prescrip- 
tion or  grant,  and  the  termini  and  general  course 
of  the  way  should  be  pleaded.  Harris  v.  Jen- 
kins, 52  Law  J.  Bep.  Chanc.  437 ;  Law  Bep.  22 
Ch.  D.  481. 

Prescription. 

5.—" Reversion"  :  life  estate] — By  section  8 
of  the  Prescription  Act  (2  &  3  Will.  4,  c.  71), 
where  the  land  over  which  the  right  of  any 
way  shall  have  been  enjoyed  has  been  held 
under  or  by  virtue  of  any  term  of  life,  the 
time  of  the  enjoyment  of  any  such  way  during 
the  continuance  of  such  term  shall  be  excluded 
in  the  computation  of  the  said  period  of  forty 
years,  in  case  the  claim  shall  within  three  years 
next  after  the  end  or  sooner  determination  of 
such  term  be  resisted  by  any  person  "  entitled 
to  any  reversion  expectant  on  the  determination 
thereof  "  :—  Held,  that  the  word  "  reversion  "  is 
to  be  read  in  its  strict  legal  signification,  and 
does  not  include  "remainder,"  and  that  a  re- 
mainderman cannot  avail  himself  of  the  pro- 
visions of  the  section  to  resist  the  claim  within 
three  years  of  his  remainder  falling  into  pos- 
session on  the  termination  of  the  preceding  life 
estate.  Symons  v.  Leaker,  54  Law  J.  Bep.  Q3. 
480 ;  Law  Bep.  15  Q.B.  D.  629. 

6. — User:  non-continuous  user]  —  Notwith- 
standing the  rule  against  presumptions  in  section 
6  of  the  Prescription  Act,  if  a  user  for  more  than 
the  statutory  periods  mentioned  in  that  Act  is 
proved,  a  non-user  for  more  than  a  year  within 
those  periods  from  the  commencement  of  the 
action  may  be  so  explained  as  to  warrant  a  jury  in 
finding  an  actual  enjoyment  for  the  statutory 
periods.  But  the  total  absence  of  user  in  each 
year  of  the  statutory  period  will  be  fatal,  unless 
explained  in  such  a  way  as  to  warrant  the  in- 
ference of  continued  actual  enjoyment,  notwith- 
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standing  a  temporary  non-user.  Hollins  v. 
Verney  (App.),  53  Law  J.  Bep.  Q.B.  430 ;  Law 
Bep.  13  Q.B.  D.  304. 

In  an  action  for  trespass  on  certain  land 
belonging  to  the  plaintiff,  the  defendants  by 
their  statement  of  defence  pleaded  a  right  of 
way,  under  section  2  of  the  Prescription  Act,  by 
reason  of  twenty  years'  user  as  of  right.  The 
right  of  way  so  claimed  was  in  respect  of  the 
removal  of  timber  over  an  ordinary  metalled 
road,  which  led  to  some  mills  the  property  of 
the  plaintiff,  and  passed  for  some  distance  along- 
side a  wood  which  belonged  to  one  of  the  de- 
fendants. There  was  a  gate  from  this  road  into 
the  wood,  and  the  wood  for  about  half  a  mile 
sloped  sharply  down  to  the  road.  At  the  end  of 
the  slope  there  was  a  way  by  which  carts  could 
pass  from  the  road  to  the  upper  part  of  the 
wood.  The  timber  on  this  slope  was  not  cut  at 
the  same  time,  but  at  intervals  of  several  years, 
the  last  cutting  having  been  in  the  year  in 
which  the  action  was  commenced,  the  previous 
cutting  fifteen  years  before,  and  the  next  at 
another  interval  of  fifteen  years.  At  the  time  of 
such  cuttings  the  road  had  been  used  as  often 
as  was  necessary  for  the  purpose  of  removing 
timber  for  a  period  of  upwards  of  thirty  years : 
— Held,  affirming  the  judgment  of  the  Queen's 
Bench  Division  (53  Law  J.  Bep.  Q3.  30),  that 
the  claim  in  respect  of  the  right  of  way  did  not 
satisfy  the  requirements  of  section  2  of  the  Pre- 
scription Act.    Ibid. 

WAYLEAVE. 

Wrongful  user :  action  against  executors :  actio 
personalis.    See  Trespass,  4. 

WAYWABDENS. 

Election  of :  separate  townships :  poll :  man- 
damus.   See  Highway,  26. 

WEABING  APPABEL. 

[Detention  of  woman  or  girl  in  brothel  by  with- 
holding wearing  apparel.  48  &  49  Vict.  c.  69, 
s.  8.] 

WEST  BIDING  BEGISTBY. 
See  Vendor  and  Pubchaseb,  22. 

WESTEBN  AUSTBALIA. 
See  Colonial  Law. 

WESTMINSTEB,  PALACE  OF. 
See  Church  and  Clergy,  14. 

WHITE  LEAD  FACTOBY. 

[Provisions  as  to  carrying  on  of   white  lead 
factories.    46  &  47  Vict.  c.  53.] 


WIFE. 

See  Husband  and  Wife. 
4L 
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WIJiD  BIRDS— WILL. 


WILD  BIRDS'  PROTECTION  ACT. 

[Explanation  of  section  3  of  Wild  Birds'  Protec- 
tion Act,  1880.    44  &  45  Vict.  o.  51.] 

Foreign  bird:  exemption  from  penalties] — 
The  Wild  Birds1  Protection  Act,  1880,  s.  3,  im- 
poses a  penalty  on  any  person  who  shall  shoot 
or  take  wild  birds  between  the  1st  of  March  and 
the  1st  of  August,  or  who  "  shall  expose  or  offer 
for  sale,  or  Rhall  have  in  his  control  or  posses- 
sion after  the  15th  day  of  March  any  wild 
bird  recently  killed  or  taken,  .  .  .  unless  such 
person  shall  prove  that  the  said  wild  bird  was 
either  killed  or  taken  or  bought  or  received 
during  the  period  in  which  such  wild  bird  could 
be  legally  killed  or  taken,  or  from  some  person 
residing  out  of  the  United  Kingdom.*'  The  ap- 
pellant, a  poulterer,  waB  summoned,  under  sec- 
tion 3,  for  having  in  his  possession  and  exposing 
for  sale  some  wild  birds  on  the  18th  of  March, 
1881.  He  proved  that  he  had  bought  them  from 
8.,  a  salesman  in  Leadenhall  Market,  who  had 
bought  and  received  them  from  a  person  re- 
siding out  of  the  United  Kingdom : — Held,  that 
the  appellant  had  not  brought  himself  within 
the  exemption  clause,  which  contemplated  a 
direct  purchase  or  receipt  from  a  person  residing 
out  of  the  United  Kingdom.  Taylor  v.  Rogers, 
50  Law  J.  Rep.  M.C.  132. 


WILFUL  DEFAULT. 
Account  when  granted  on  footing  of.    See  Ad- 
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WILL. 

Ambiguity  and  Uncertainty. 

Inconsistency. 

Mistake. 

Name  clause. 

Parol  evidence,  admissibility  of. 
Attesting  Witness. 
Children. 

Class. 

Period  of  ascertaining  class. 

Persons  composing  class. 

Shares  in  which  property  distributable. 

Condition. 

Compliance  with  condition. 

Impossible  condition. 

Validity. 
Estate  or  Interest  passing  by  Gift. 

Absolute  gift  or  for  life. 

Bequest  of  personalty  to  A.  and  the  heirs  of  his 
body. 

Estate  tail  or  life  estate. 

Words  of  futurity. 
Implied  Gift. 


Lapse. 

Child  or  issue :  WUls  Act, ».  33. 

Class. 

Gift  over. 

Legacy. 
Ademption  or  satisfaction. 
Description  of  legatee. 
Executor,  to. 
Specific  or  demonstrative. 

Precatory  Trust. 

Residuary  Gift. 

Gift  whether  residuary  or  specific. 

Sufficiency  of  residuary  gift. 
Revocation  of  Gift. 

Bpeoinc  Gift. 

Ademption. 

After-acquired  property,  whether  passing. 

Description    of    subject-matter:    particular 
words. 

Gift  cum  onere. 
Substitution. 

Gift  whether  substitutional  or  original. 

Persons  entitled  under  substitutional  gift. 
Survivorship. 

Period  of  survivorship. 

"Survivor"  when  to    be   read   "other"  or 
"  longest  liver." 
Trustee :  Legal  Estate. 
Validity  of  Gift. 

Vesting. 
Interest  whether  vested  or  contingent. 
Period  of  vesting. 

Ademption. 
See  infra,  Legacy,  1 ;  Speoifio  Gift,  1,  2. 

Ambiguity  and  Uncertainty. 

Inconsistency. 
1.— Direction  as  to  time  of  payment  incon 
sistent  with  prior  gift]— A  testator  gave  to  his 
wife,  so  long  as  she  should  continue  his  widow 
and  until  all  his  four  daughters  by  his  former 
wife  should  attain  twenty-one  or  die  under 
twenty-one,  an  annuity  of  800Z.,  and  a  further 
annuity  of  100Z.  in  respect  of  each  of  such 
daughters  who  should  for  the  time  being  be 
under  twenty-one,  such  annuities  to  be  em- 
ployed by  her  in  maintaining  herself  and  his 
said  daughters,  and  in  educating  the  daughters. 
After  all  his  four  daughters  had  attained  twenty- 
one  or  died,  he  bequeathed  to  his  wife  during 
widowhood  600J.  a  year,  and  after  her  future 
marriage  200Z.  a  year.  And  if  he  should  have 
any  children  by  his  then  wife,  he  bequeathed  to 
his  wife  in  respect  of  each  of  suoh  children  who 
should  for  the  time  being  be  under  twenty-one  a 
further  annuity  of  150J.,  to  commence  after  all 
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his  said  four  daughters  should  have  attained 
twenty-one  or  died,  to  be  applied  by  his  wife 
in  maintaining  and  educating  such  children, 
and  to  be  paid  by  equal  half-yearly  payments, 
the  first  of  such  payments  to  be  made  at  the 
expiration  of  six  calendar  months  from  his 
decease.  He  gave  his  residuary  estate  among 
suoh  of  his  children  by  both  wives  as  being  sons 
should  attain  twenty-one,  or  being  daughters 
attain  that  age  or  marry,  in  equal  shares,  sub* 
jeot  to  a  provision  for  making  the  share  of  each 
child  by  the  second  wife  exceed  the  share  of  a 
child  by  the  former  wife  by  3,000/.  There  was 
the  usual  clause  of  maintenance,  subject  to  a 
proviso  that  the  power  of  giving  maintenance 
should  not  be  exercised  as  to  any  child  while  the 
annuity  bequeathed  to  his  wife  in  respect  of  such 
child  was  payable,  unless  the  trustees  thought 
the  annuity  insufficient.  At  the  testator's  death 
several  of  the  daughters  by  the  first  wife  were 
under  twenty-one :— Held,  by  Jessel,  M.R.,  that 
the  annuities  of  150/.  became  payable  from  the 
testator's  death,  and  were  not  postponed  till  all 
the  daughters  by  the  first  wife  had  attained 
twenty-one  or  died,  on  the  ground  that,  having 
regard  to  the  scope  of  the  will,  the  former  of  the 
two  inconsistent  clauses  was  to  be  rejected 
rather  than  the  latter,  independently  of  the  rule 
that  of  two  inconsistent  clauses  in  a  will  the 
latter  is  to  be  preferred.  Held,  on  appeal,  that  this 
was  not  a  case  of  two  inconsistent  gifts,  but  of  a 
gift  of  something  to  arise  at  a  future  time  with 
a  subsequent  direction  as  to  the  time  of  payment 
which  was  inconsistent  with  the  terms  of  the 
original  gift,  and  that  suoh  subsequent  direction 
could  not  enlarge  the  gift,  but  must  be  rejected 
as  inconsistent  with  it.  Held,  that  evidence 
that  the  latter  of  the  two  clauses  was  left  in  the 
will  by  mistake,  and  contrary  to  the  testator's 
express  instructions,  was  not  admissible.  In  re 
Bywater ;  Bywater  v.  Clarke  (App.),  Law  Rep. 
18  Ch.  D.  17. 

2.— Plurality  of  gifts]— A  testator  gave  his 
residue  upon  exhaustive  trusts  for  his  daughters, 
sons,  and  a  granddaughter  in  unequal  shares,  and 
made  a  second  residuary  gift  in  favour  of  the 
same  persons  in  equal  shares :— Held,  that  the 
first  gift  must  prevail.  Bristow  v.  Masefleld, 
52  Law  J.  Rep.  Chanc.  27. 

Mistake. 

8. — Blank,  supplying :  right  of  court  to  look 
at  original  will]— A  testatrix  in  making  her  will 
used  a  law  stationer's  form,  which  was  partly  in 
print,  blanks  being  left  in  it  which  were  to  be 
filled  up  by  the  person  who  made  use  of  it. 
After  directing  that  her  debts  and  funeral  and 
testamentary  expenses  should  be  paid  by  her 
executrix  thereinafter  named,  the  testatrix  gave 
all  her  property  both  real  and  personal  "  unto 
,  to  and  for  her  own  use  and  benefit  ab- 
solutely, and  I  nominate,  constitute,  and  appoint 
my  niece  Catherine  Hellard  to  be  executrix  of 
this  my  last  will  and  testament  "  :— Held,  by 
Kay,  J.,  and  by  the  Court  of  Appeal,  that  there 
was  an  effectual  gift  of  the  residue  to  Catherine 


Hellard.  Per  Lord  Esher,  M.R.,  and  Baggallay, 
L.J. :  For  the  purpose  of  construing  a  will  the 
Court  is  entitled  to  look  at  the  original  will  as 
well  as  at  the  probate  copy.  In  re  Harrison ; 
Turner  v.  Hellard  (App.),  Law  Rep.  30  Oh.  D. 
390. 

4. — Clerical  error :  palpable  mistake  in  name : 
correction] — A  testator  devised  his  "  Lea  Knowl " 
estate  to  trustees,  upon  trusts  for  the  benefit 
of  his  daughter  M.  A.  Wilson  and  her  family, 
and  empowered  his  trustees,  at  the  request  in 
writing  of  the  said  M.  A.  Wilson,  to  sell  the 
same,  and  hold  the  proceeds  after  investment  in 
trust  for  such  person  or  persons  and  for  such 
estates,  intents,  and  purposes  as  were  therein- 
before expressed  and  declared  of  and  concerning 
the  said  Lea  Knowl  estate  ;  he  then  devised  his 
"  Croxton  "  estate  upon  precisely  similar  trusts 
in  favour  of  his  daughter  E.  C.  Colt  and  her 
family,  and  empowered  his  trustee,  at  the  re- 
quest in  writing  of  the  said  E.  C.  Colt,  to  sell  the 
same,  and  hold  the  proceeds  after  investment 
in  trust  for  such  person  or  persons,  Ac,  as 
"  were  thereinbefore  declared  of  and  concerning 
the  said  Lea  Knowl  estate."  The  Croxton 
estate  having  been  sold  at  the  request  of  E.  C. 
Colt, — Held,  that  a  literal  interpretation  would 
involve  such  a  manifest  absurdity  that  the 
evident  mistake  in  the  copying  could  be  cor- 
rected, and  that  "  Croxton  "  could  be  read  for 
"Lea  Knowl"  in  the  second  declaration  of  the 
trusts  of  the  proceeds  of  sale;  the  evident 
scheme  of  the  will  being  to  make  a  fair  dis- 
tribution of  the  testator's  property  among  his 
daughters.  In  re  Northen;  Salt  v.  Pymt  54 
Law  J.  Rep.  Chanc.  273 ;  Law  Rep.  28  Ch.  D. 
153. 

5. — Erroneous  recital  in  wilt] — A  testator 
gave  a  legacy  of  7,000/.  in  trust  for  his  daughter, 
the  wife  of  J.  T.,  and  her  children,  and  after  re- 
citing that  he  had  given  a  bond  for  3,0001.  for 
J.  T.j  he  directed  that  what  should  remain  due 
on  the  bond  at  his  death  should  be  paid  out  of 
the  legacy.  By  a  codioil  made  about  a  year 
afterwards  he  recited  that  he  had  paid  the 
3,000/.  and  other  sums  for  which  he  was  bound 
for  J.  T.  to  an  amount  exceeding  5,0002.  in  the 
whole,  and  directed  that  if  J.  T.  should  not  be- 
fore his  death  have  repaid  to  him  5,000/.  at 
least,  the  sum  of  5,000/.  should  be  taken  in  part 
payment  of  the  7,000/.,  and  to  that  extent  he 
revoked  the  legacy.  It  was  admitted  that  J.  T. 
had  not  repaid  the  5,000/.,  but  the  legatees  dis- 
puted the  fact  that  the  testator  had  paid  so  much 
as  5,000/.  for  J.  T. :— Held,  by  Hall,  V.C.,  that 
the  legacy  must  be  reduced  by  5,000/.,  for  that 
the  legatees  could  not  dispute  the  statements 
made  by  the  testator  as  to  the  payments  made 
by  him.  Held,  by  the  Court  of  Appeal,  that  the 
legacy  must  be  reduced  only  by  the  amount  re- 
maining unrepaid  of  sums  advanced  by  the  tes- 
tator for  J.  T.,  and  that  an  account  must  be 
directed.  In  re  Aird's  Estate  (48  Law  J.  Rep. 
Chanc.  681 ;  Law  Rep.  12  Ch.  D.  291)  not  fol- 
lowed. In  re  Taylor's  Estate ;  Tomlin  v.  Under- 
hill  (App.),  Law  Rep.  22  Ch.  D.  495. 
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6. — General  rule  of  construction] — In  con- 
struing a  will  words  are  to  be  construed  accord- 
ing to  their  plain  ordinary  meaning,  unless  the 
context  shews  them  to  have  been  used  in  a 
different  sense,  or  unless  this  rule  would  lead  to 
some  manifest  absurdity  or  incongruity.  Rhodes 
v.  Rhodes,  51  Law  J.  Rep.  P.C.  53 ;  Law  Rep. 
7  App.  Gas.  192. 

Erroneous  reference:  two  wills:  admission  to 
probate.    See  Pbobate— Grant,  15. 

Name  clause. 
7.— F.  B.  settled  a  freehold  estate  by  her  will, 
and  thereby  declared  that  all  and  every  person 
and  persons  who  should  become  entitled  to  the 
possession  of  the  rents  and  profits  of  the  estates 
should,  within  one  year  after  becoming  so  en- 
titled, take  and  use  the  surname  of  Jones ;  and 
she  declared  that  in  case  any  such  person  or 
persons  should  refuse  or  neglect  to  use  such  sur- 
name within  such  one  year,  then,  from  and  after 
the  expiration  of  such  one  year,  the  use  or  estate 
limited  to  such  person  or  persons  should  cease 
and  determine,  and  that  her  said  estate  should 
immediately  thereupon  first  go  to  her  niece, 
G.  D.  J.  (if  she  should  be  in  being),  for  life,  and 
after  her  death  to  the  person  or  persons  next  in 
remainder  under  the  trusts  of  F.  B.'s  will,  in 
the  same  manner  as  if  such  person  or  persons 
so  refusing  or  neglecting  were  dead.  The  tes- 
tatrix died,  and  G.  D.  J.  died,  and  a  share  in  the 
devised  estate  became  vested  in  three  grand- 
daughters of  the  testatrix  as  tenantB  in  common 
in  fee-simple  in  possession.  One  of  such  three 
granddaughters  failed  to  comply  with  the  name 
clause  in  the  will : — Held,  that  the  name  clause 
was  ambiguous  and  void,  and  that  the  grand- 
daughter had  not  forfeited  her  interest.  In  re 
Brooke;  Musgrave  v.  Brooke,  54  Law  J.  Rep. 
Ghano.  102 ;  Law  Rep.  26  Ch.  D.  792. 

Parol  evidence,  admissibility  of. 

8. — Testator,  a  Congregational  minister,  ap- 
pointed "  William  MoCormack,  of  Ganonbury," 
an  executor  of  his  will.  There  was  no  person 
answering  the  description  "  William  McGormack, 
of  Canonbury,"  but  there  was  a  Thomas  Mc 
Gormack,  who  had  been  for  several  years  one  of 
the  deacons  at  the  testator's  chapel,  and  he  had 
a  son  named  William  Abraham  McCormack : — 
Held,  that  extrinsic  evidence  was  admissible  to 
shew  who  was  intended  by  the  testator  to  be  his 
executor.  In  the  goods  of  Brake,  50  Law  J.  Rep. 
P.,  D.  &  A.  48 ;  Law  Rep.  6  P.  D.  217. 

Uncertainty. 

Bequest  of  fund  to  mayor  of  corporation  to  ex- 
pend interest  in  acts  of  hospitality  or  charity. 
See  Ghabitt,  26. 

Condition  attached  to  gift  of  heirlooms.  See 
infra,  Condition,  7. 

Descendants  who  Bhall  bear  a  particular  name : 
gift  for.    See  infra,  Glass,  12. 

Gift  over  on  death  before  payment  of  share. 
See  infra,  Vesting,  11. 


Annuity. 
See  Annuity. 

Attestation. 
See  Pbobate— Execution,  2,  3. 

Attesting  Witness. 

Incompetency  subsequent  to  execution] — Where 
an  attesting  witness  subsequently  to  the  execu- 
tion of  the  will  marries  a  devisee,  the  devise  is 
not  void  under  the  15th  section  of  the  Wills 
Act.  Thorpe  v.  Bestunck,  50  Law  J.  Rep.  Q-B. 
320 ;  Law  Rep.  6  Q.B.  D.  311. 

Business  of  Testator. 
Direction  to  carry  on.    See  Administration,  56. 

Charge  of  Debts. 
See  Administration,  33-35. 

Children. 

1. — Illegitimate  child :  gift  to  children  of  de- 
ceased person] — A  testatrix  bequeathed  to  A., 
"  the  eldest  daughter  of  my  deceased  daughter 
S.,  my  gold  watch."  And  she  bequeathed  other 
property  to  trustees  "  in  trust  for  such  of  the 
children  of  my  said  deceased  daughter  S.  who 
shall  attain  twenty-one,  absolutely,  equally,  share 
and  share  alike,  the  shares  of  such  of  them  as 
shall  be  daughters  to  be  for  their  sole  and  sepa- 
rate use."  S.  had  two  legitimate  children,  a 
son  and  a  daughter,  and  she  had  also  an  illegi- 
timate daughter,  who  was  the  person  spoken  of 
in  the  will  as  "  A.,  the  eldest  daughter  of  S."  :— 
Held,  that  there  was  a  sufficient  indication  of 
an  intention  that  A.  should  be  included  in  the 
description  of  "the  children  of  S."  In  re 
Humphries;  Smith  v.  Millidge,  Law  Rep.  24 
Ch.  D.  691. 

2. — Illegitimate  child:   class  of  children]— 
A  testator  by  his ,  will  bequeathed  to  M.  B.  B., 
"  daughter  of  my  nephew  J.  B.,"  2002.,  and  to 
T.  B.,  "  son  of  the  said  J.  B.,"  100/.    He  directed 
his  trustees  to  stand  possessed  of  his  residue 
upon  trust  for  "  all  and  every  the  children  and 
child"  of  R.  G.  and  J.  B.  respectively.    By  a 
codicil  testator  revoked  the  bequest  of  2002.  "  to 
my  great-niece,"  M.  B.  B.,  and  the  bequest  of 
100/.  "  to  my  great-nephew,"  T.  B.,  and  instead 
thereof  bequeathed  to  M.  B.  B.  1002. ;  to  T.  B. 
1002. ;  and  to  A.  B.,  "  another  daughter  of  my 
nephew  J.  B.,"  1002.    M.  B.  B.  was  illegitimate ; 
T.  B.  and  A.  B.  were  legitimate: — Held,  that 
M.  B.  B.  was  sufficiently  indicated  as  one  of  the 
persons  who  was  to  participate  in  the  residue. 
Megson  v.  Kindle  (Law  Rep.  15  Ch.  D.  198)  dis- 
tinguished.   In  re  Bryon  ;  Drummond  v.  Leigh, 
55    Law   J.   Rep.  Ghanc.   80;    Law  Rep.   30 
Ch.  D.  110. 

8. — Legitimation :  domicil:  gift  to  great- 
nephews,  sons  of  testator' s  nephew]— A  bequest 
of  personalty  in  an  English  will  to  the  children 
of  a  foreigner  means  to  his  legitimate  children ; 
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and  by  international  law,  as  recognised  in  Eng- 
land, those  children  are  legitimate  whose  legiti- 
macy is  fixed  by  the  law  of  the  father's  domicil. 
In  re  Andros ;  Andros  v.  Andros,  52  Law  J.  Rep. 
Chanc.  793 ;  Law  Rep.  24  Ch.  D.  637. 

A  testator  bequeathed  personal  estate  to  "  his 
great-nephews,  the  sons  of  his  deceased  nephew 
T.  G.  A."  T.  G.  A.  was  a  native  of  Guernsey. 
The  plaintiff  was  the  son  of  T.  G.  A.,  born  be- 
fore the  marriage  of  his  parents,  who  were  domi- 
ciled in  Guernsey  at  the  time  of  his  birth  and  of 
their  marriage.  By  the  law  of  Guernsey  chil- 
dren are  legitimated  by  the  subsequent  marriage 
of  their  parents : — Held,  that  as  the  plaintiff's 
father  was  domiciled  in  Guernsey  at  the  plain- 
tiff's birth,  and  afterwards  married  his  mother, 
so  as  to  make  him  legitimate  by  the  law  of 
Guernsey,  he  was  entitled  to  share  in  the  be- 
quest with  the  sons  of  T.  G.  A.  born  after  the 
marriage.    Ibid. 

In  re  Goodman's  Trusts  (50  Law  J.  Rep.  Chanc. 
425;  Law  Rep.  17  Gh.  D.  266)  and  Boyes  v. 
Bedale  (1  Hem.  &  M.  798;  33  Law  J.  Rep. 
Chanc.  283)  considered.    Ibid. 

"  Eldest  or  only  son  " :  trust  for,  how  construed. 
See  Settlement,  15. 

"  Issue  "  when  construed  to  mean  ohildren.   See 
Settlement,  15, 16. 

And  see  infra,  Glass,  7, 11 ;  Lapse,  1-5. 

Class. 
Period  of  ascertaining  class. 

1. — Accumulation  for  twenty-one  years :  gift 
to  all  the  children  of  A.  who  shall  attain  twenty- 
one] — A  testator  directed  that  the  rents  of  trust 
premises  should  be  accumulated  for  twenty-one 
years ;  and  that  the  accumulated  fund  should  be 
in  trust  for  all  the  children  of  8.  who  should 
attain  twenty-one,  in  equal  shares.  B.  had  six 
children  who  attained  twenty-one.  One  of  them, 
E.,  was  born  after  the  eldest  had  attained  twenty- 
one,  but  during  the  period  of  accumulation : — 
Held,  that  E.,  having  been  born  before  the 
period  of  accumulation  came  to  an  end,  was 
entitled  to  take  as  a  member  of  the  class ;  and 
that  the  fund  was,  therefore,  divisible  in  sixths. 
Watson  v.  Young,  54  Law  J.  Rep.  Chanc.  502 ; 
Law  Rep.  28  Ch.  D.  436. 

2.— Gift  over:  life  interest  determinable  on 
bankruptcy :  gift  over  to  children  "as  if  he  was 
naturally  dead"] — A  testator  gave  1,200Z.  to 
trustees,  upon  trust  to  pay  the  income  to  his 
son  W.  J.  during  his  life ;  and  after  his  death 
to  divide  the  1,200Z.  equally  amongst  all  the 
children  which  such  son  might  have  when  they 
should  respectively  attain  twenty-one.  And  the 
testator  declared  that,  if  such  son  should  be  ad- 
judicated a  bankrupt,  the  1,200/.,  and  the  income 
thereof,  should  immediately  be  payable  to  or  for 
the  benefit  of  the  children  of  such  son  "  in  the 
same  manner  as  if  he  was  naturally  dead."  In 
1865  W.  J.  was  adjudicated  a  bankrupt,  and  at 
that  time  he  had  two  children,  one  of  whom  had 
since  attained  twenty-one.     Afterwards  other 


children  were  born:— Held,  that  the  children 
born  after  the  adjudication,  as  well  as  those 
born  before,  were  entitled  to  share  in  the  fund 
contingently  upon  their  attaining  twenty-one. 
In  re  Bedson's  Trusts  (App.),  54  Law  J.  Rep. 
Chanc  644 ;  Law  Rep.  28  Ch.  D.  523. 

Decision  of  Pearson,  J.  (53  Law  J.  Rep.  Chanc. 
308),  affirmed.    Ibid. 

3. — Gift  to  next-of-kin  in  remainder  after  life 
interest)— A  testator  devised  certain  heredita- 
ments upon  trust  for  his  daughter  F.  for  life, 
and  after  declaring  certain  trusts  of  other  pro- 
perty in  favour  of  his  other  ohildren  during  their 
lives,  directed  that  the  property  so  held  in  trust 
for  his  children  respectively  should,  from  the 
time  of  the  decease  of  each  respective  child  of 
his,  be  held  upon  trust  for  the  person  or  persons 
who  at  the  time  of  such  respective  decease  of 
his  ohildren  should,  by  virtue  of  the  statutes  for 
the  distribution  of  estates  of  persons  dying  in- 
testate, be  his  (the  testator's)  next-of-kin ;  and 
if  more  than  one,  then  in  the  shares,  proportion, 
and  manner  prescribed  by  the  said  statutes.  At 
the  death  of  F.,  who  died  childless,  there  were 
five  children  of  the  testator  living :  M.,  the  only 
other  child  of  the  testator,  survived  him,  but 
died  in  F.'s  lifetime,  leaving  children : — Held, 
that  the  class  of  next-of-kin  was  to  be  ascer- 
tained not  at  the  death  of  the  testator,  but  on 
the  hypothesis  that  he  died  at  the  time  when 
F.  died,  and  that  the  children  of  M.  could  there- 
fore make  a  good  title  to  one  sixth  part  of  the 
hereditaments  devised  upon  trust  for  F.  Sturge 
v.  The  Great  Western  Railway  Company,  51  Law 
J.  Rep.  Chanc.  185 ;  Law  Rep.  19  Ch.  D.  444. 

Persons  composing  class. 

4. — Cousins :  "first  and  second  cousins  "  ; 
gift  over  on  death  before  payment  of  share] — A 
testator  gave  his  residue  to  his  "  first  and  second 
cousins  "  who  should  be  living  at  the  death  of 
the  survivor  of  his  wife  and  sister,  "  including 
his  reputed  cousin  A.  B.  and  his  ohildren  or  re- 
puted children."  By  a  codicil  to  his  will  he 
gave  100J.  to  each  of  his  cousins  J.  B.  and  G.  C, 
in  addition  to  any  sum  to  which  they  might  be 
entitled  under  his  will.  The  codicil  also  con- 
tained a  gift  over  "  if  any  of  his  first  or  second 
cousins  should  die  before  the  payment  of  any 
sum  or  shares  thereby  or  by  the  will  directed  to 
be  paid  to  him."  The  testator  had  no  second 
oousins  at  the  date  of  his  will  or  of  his  death 
some  four  years  after.  A.  B.  was  illegitimate, 
but  if  legitimate  he  would  have  been  a  first 
cousin  of  the  testator,  and  his  children  first 
cousins  once  removed.  J.  B.  and  G.  C.  were 
first  cousins  of  the  testator  once  removed: — 
Held,  that  by  the  words  "second  cousins"  in 
the  will  the  testator  meant  his  first  cousins 
once  removed.  Held  also,  that  the  gift  over  in 
the  codicil  was  a  gift  to  the  children  of  any 
cousin  of  the  sum  or  share  to  which  he  would 
have  been  entitled  if  he  had  survived  the  time 
of  payment,  and  that  it  therefore  took  effect 
only  in  the  event  of  the  death  of  a  member  of 
the  class  before  the  death  of  the  survivor  of  the 
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testator's  wife  and  Bister.  Wilks  v.  Bannister, 
64  Law  J.  Rep.  Chanc.  1189;  Law  Hep.  80 
Ch,  D.  512. 

5. — Cousins:  second  cousins:  exclusion  of 
children  and  grandchildren  of  first  cousins] — 
Bequest  of  one  third  to  first  cousins  and  two 
thirds  to  second  cousins : — Held  (affirming  the 
Master  of  the  Rolls),  that  the  words  "second 
cousins"  did  not  include  a  son  or  a  grandson 
of  a  first  cousin.  In  re  Parker;  Bentham  v. 
Wilson  (App.),  50  Law  J.  Rep.  Chanc.  639; 
Law  Rep.  17  Ch.  D.  262. 

6. — Cousins :  second  cousins :  no  second 
cousins  at  date  of  will  or  death,  or  during  life- 
time]— A  testator  gave  his  residuary  estate,  sub- 
ject to  a  prior  life  interest,  upon  trust  to  sell 
and  divide  the  proceeds  equally  between  "my 
second  cousins."  He  had  no  second  cousins, 
either  at  the  date  of  his  will  or  of  his  death,  or 
during  his  lifetime :—  Held,  that  the  testator's 
first  cousins  once  removed  were  entitled  to  the 
fund.  In  re  Bonner ;  Tucker  v.  Good,  51  Law 
J.  Rep.  Chanc.  83  ;  Law  Rep.  19  Ch.  D.  201. 

Slade  v.  Fooks  (9  Sim.  386 ;  8  Law  J.  Rep. 
Chanc.  41)  followed.  Bentham  v.  Wilson  (see 
last  case)  distinguished.    Ibid. 

7,— Gift  to  children  of  A.  and  B.:  lapse: 
direction  to  vest  at  testator's  death]  —A  testator 
gave  the  residue  of  his  estate  to  trustees,  upon 
trust  to  pay  legacies,  and  subject  thereto  "  unto 
and  equally  amongst  all  the  children  of  my  Baid 
brother-in-law,  Dr.  J.  D.,  and  the  said  R.  A.,  and 
I  direct  that  the  same  shall  be  vested  legacies 
at  the  time  of  my  decease  " : — Held,  that  the  gift 
was  to  the  children  of  Dr.  J.  D.  and  R.  A.  him- 
self. In  re  Feather  stone's  Trusts,  52  Law  J. 
Rep.  Chanc.  76 ;  Law  Rep.  12  Ch.  D.  111. 

R.  A.  having  died  during  the  testator's  life- 
time,— Held  also,  that  the  words  directing  the 
vesting  of  the  legacies  indicated  an  intention  on 
the  part  of  the  testator  to  give  the  whole  of  the 
residue  to  such  only  of  the  residuary  legatees  as 
should  be  living  at  his  death.    Ibid. 

8.— Gift  to  class  "from  S.  downwards"] — 
Testatrix  gave  her  residue  to  be  divided  among 
the  family  of  R.  T.  from  S.  downwards :—  Held, 
that  S.  was  included  in  the  bequest.  Lett  v. 
Osborne,  51  Law  J.  Rep.  Chanc  910. 

Q. — "  Nephews  and  nieces  "  :  consanguinity  : 
wife's  nephews  and  nieces] — A  testator  devised 
certain  real  estate  to  A.  G.  (sister  of  his  late 
wife)  for  life,  and  upon  her  decease  to  her 
children  and  to  S.  H.,  E.  A.,  and  "my  niece 
M.  W." ;  and  he  devised  other  real  estate  upon 
trust  for  sale  and  investment,  and  to  pay  the 
income  equally  among  "all  my  nephews  and 
nieces,"  and  bequeathed  the  money  to  the 
survivor  of  "  my  said  nephews  and  nieces," 
and  devised  the  residue  of  his  real  estate 
to  the  survivor  "of  my  said  nephews  and 
nieces,"  and  bequeathed  his  residuary  personal 
estate  "equally  among  all  my  nephews  and 
nieces."  M.  W.  was  a  child  of  a  sister  of  the 
testator's  wife.  At  the  testator's  death  there 
were  nineteen  nephews  and  nieces  living, 
children  of  the  testator's  brothers  and  sister, 


and  seven  nephews  and  nieces,  children  of 
sisters  of  the  testator's  wife : — Held,  that  none 
of  the  wife's  nephews  and  nieces  (including 
M.  W.,  although  called  "my  niece  "),  bnt  only 
the  testator's  nephews  and  nieces  by  consan- 
guinity, were  entitled  to  a  share  under  the  gifts 
to  "  my  nephews  and  nieces."  Grant  v.  Grant 
[39  Law  J.  Rep.  C.P.  140 ;  ibid.  Exch.  272 ; 
Law  Rep.  5  C.P.  380 ;  ibid.  Exch.  727)  dis- 
approved of.  Merrill  v.  Morion,  60  Law  J.  Rep. 
Chanc.  249 ;  Law  Rep.  17  Ch.  D.  382. 

Shares  in  which  property  distributable. 

10. — "  According  to  the  stocks  "]— A  testator 
gave  his  residuary  estate  to  trustees,  upon  trust 
to  convert  and  invest,  and  to  pay  the  annual 
produce  of  the  trust  fund  to  his  wife  during  her 
life ;  and,  subject  thereto,  he  directed  the  fund 
to  be  held  in  trust  for  such  of  his  cousins  (the 
children  of  six  deceased  persons  named  in  the 
will)  living  at  the  death  of  his  wife,  and  such 
issue,  then  living,  if  any,  of  his  said  cousins 
then  dead,  as  either  before  or  after  the  death  of 
his  wife  should  attain  twenty-one,  or  die  under 
that  age  leaving  issue  living  at  his,  her,  or  their 
decease,  to  take,  if  more  than  one,  "  according 
to  the  stocks,"  and  not  to  the  number  of  in- 
dividuals. The  wife  died  in  May,  1880.  At  her 
death  there  were  living — first,  one  cousin  (the 
only  child  of  one  of  the  six  persons  named  in 
the  will),  and,  secondly,  children  and  other  issue 
of  fifteen  deceased  cousins  (children  of  the  other 
five  persons  named  in  the  will) : — Held,  that  the 
words  "  according  to  the  stocks  "  applied  to  the 
issue  of  cousins  and  not  to  the  cousins  them- 
selves, and  that  the  fund  was  divisible  into 
sixteen  shares.  In  re  Wilson;  Parker  v. 
Winder,  53  Law  J.  Rep.  Chanc  130 ;  Law  Rep. 
24  Ch.  D.  664. 

11.— Children :  gift  to  A.  and  B.,  and  after 
the  decease  of  A.  and  B.  to  their  children]— Be- 
quest  of  personalty  in  trust  for  £.  S.  for  life, 
and  after  his  decease  for  his  issue,  and  on 
failure  of  his  issue  to  F.  H.  S.  and  R.  S.  share 
and  share  alike,  and  "  after  the  decease  of  the 
said  F.  H.  S.  and  R.  S.  to  their  children,  share 
and  share  alike,  and  their  heirs  for  ever." 
£.  S.  survived  F.  H.  S.  and  R.  S.,  and  died 
without  issue.  F.  H.  S.  died  without  issue. 
R.  S.  survived  him  and  died  leaving  children  :— 
Held,  that  the  gift  over  after  the  death  of 
F.  H.  S.  and  R.  S.  must  be  construed  as  a  gift 
of  the  share  of  each  to  his  respective  ohildren, 
and  that  accordingly  the  property  was  divisible 
in  moieties  between  the  ohildren  of  R.  S.  and 
the  representatives  of  F.  H.  S.  In  re  Hutchin- 
son's Trusts,  51  Law  J.  Rep.  Chanc.  924;  Law 
Rep.  21  Ch.  D.  811. 

12.— " Descendants "  who  shall  "bear"  a 
particular  name]  —  A  testatrix  bequeathed 
stock  to  trustees  in  trust  for  her  brother  R.-G. 
for  life,  and  after  his  decease  in  truBt  for  his 
son  J.  R.-G.  for  life,  and  after  the  decease  of 
both  of  them  upon  trust  for  any  immediate 
or  direct  descendants  of  her  said  brother  or 
nephew  who  should  bear  the  name  of  R.-G.  for 
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life,  and  from  and  after  his  or  her  decease,  or  in 
ease  of  failure  of  any  suoh  immediate  or  direct 
descendants  of  her  said  brother  or  nephew  who 
should  bear  that  name,  upon  trust  for  oertain 
charities,  with  a  condition  of  forfeiture  on 
abandoning  the  name  of  R.-G. : — Held,  that  the 
gift  to  descendants  was  not  confined  to  those 
whose  family  name  or  birth  name  was  R.-G., 
but  included  descendants  who  assumed  that 
name.  Held  also,  that  the  gift  to  descendants 
was  void  for  remoteness,  and  that  the  gift,  as 
well  to  the  charities  as  to  a  descendant  who 
had  assumed  the  name  of  R.-G.,  failed.  In  re 
Roberts;  Repington  v.  Roberts,  50  Law  J.  Rep. 
Chanc.  265. 

Quaere,  whether  the  gift  to  descendants  would 
not  (even  if  not  void  for  remoteness)  have  been 
yoid  for  uncertainty.    Ibid. 

Semble,  there  is  a  difference  between  a  gift  to 
descendants  who  "  bear  "  a  certain  name  and  a 
gift  to  descendants  "  of  "  a  certain  name.    Ibid. 

Held,  on  appeal,  that  the  limitations  after  the 
life  interests  were  not  void  for  remoteness. 
Held,  that  the  limitation  to  descendants  was  a 
gift  for  life  to  descendants  living  at  the  deter- 
mination of  the  life  interests  and  bearing  the 
name  of  R.-G.  as  joint  tenants.  Held,  that  the 
gift  was  not,  as  in  Leigh  v.  Leigh  (15  Yes.  92), 
confined  to  persons  entitled  to  the  name  of 
R.-G.  by  birth,  and  that  the  brother's  grandson, 
as  he  bore  the  name  of  R.-G.  at  the  determina- 
tion of  the  life  interests,  was  entitled  for  life, 
and  that  on  his  decease  the  gift  to  the  charities 
would  take  effect.  In  re  Roberts ;  Repington  v. 
Roberts-Oawen  (App.),  Law  Rep.  19  Ch.  D.  520. 

Words  of  futurity,  construction  of.    See  infra, 
Estate  or  Interest,  7. 

Validity  of  gift 

Remoteness:  gift  to  class  when  void  for.    See 
Remoteness,  2,  and  No.  12  supra. 

Codicil. 

Direction  to  omit  names  of  legatees  in  will : 
acceleration  of  interests  in  remainder] — A  testa- 
trix by  her  will  bequeathed  all  her  personal  estate 
to  her  three  sisters  (naming  them),  upon  trust 
to  invest  and  apply  the  income  for  their  benefit 
during  their  joint  lives,  with  benefit  of  survivor- 
ship amongst  them ;  and,  upon  the  death  of  the 
survivor,  in  case  any  of  the  testatrix's  nephews 
Daniel  and  Robert  Stephenson,  and  her  niece 
Mary  Stephenson,  should  be  then  living,  the 
testatrix  bequeathed  her  personal  estate  to  trus- 
tees, upon  trust  to  assign  the  same  unto  Daniel, 
Robert,  and  Mary  Stephenson  in  equal  shares, 
or  to  such  of  them  as  should  then  be  living ;  and 
if  but  one,  then  the  whole  was  to  be  assigned  to 
suoh  one  absolutely.  But  in  case  of  the  death 
of  the  said  nephews  and  niece,  leaving  either 
of  the  said  sisters  surviving,  the  testatrix  be- 
queathed the  property  to  the  survivor  of  her 
said  sisters  absolutely.  By  a  codicil  the  testa- 
trix requested  that  all  names  of  Daniel,  Mary, 


and  Robert  Stephenson  should  be  considered  as 
if  omitted  in  her  will : — Held,  that  the  effect  of 
the  direction  in  the  codicil  to  omit  these  names 
was  to  give  the  property  absolutely  to  the 
defendant,  the  survivor  of  the  three  sisters. 
In  re  Hannah  Stephenson  (deceased) ;  Stephen- 
son v.  Stephenson,  54  Law  J.  Rep.  Chanc.  928. 

Confirmation  of  will  by  codicil :  implied  revoca- 
tion of  intermediate  codicil.  See  infra,  Revo- 
cation of  Gift,  1. 

Condition. 

Compliance  with  condition. 

1. — Marriage  with  consent  of  guardian  or 
guardians]  —  A  testator  bequeathed  5,OO0Z.  to 
each  of  his  daughters  upon  her  attaining  twenty- 
one,  or  on  her  marriage  with  the  consent  of 
her  guardian  or  guardians,  and  gave  his  resi- 
due to  trustees,  upon  trust,  after  the  death 
of  his  wife,  to  pay  to  each  of  his  daughters 
who  should  attain  twenty-one,  or  should  be  or 
have  been  previously  married  with  the  consent 
of  her  guardian  or  guardians,  8,0002.  He 
appointed  his  wife  sole  guardian  of  his  infant 
children,  and  gave  a  power  of  maintenance  and 
education  out  of  the  income  of  each  child's 
presumptive  share,  to  be  paid  after  the  death  of 
his  wife  to  his  or  her  guardian  or  guardians. 
Under  the  testator's  marriage  settlement  certain 
funds  stood  settled,  on  the  death  of  his  wife,  on 
trust  for  all  and  every  the  children  and  child  of 
the  marriage  who,  being  a  daughter  or  daughters, 
should  attain  twenty-one  or  marry  "with  the 
consent  of  her  or  their  parents  or  guardians." 
The  testator's  widow  died,  and  no  new  guardian 
was  appointed.  C.  E.,  one  of  the  testator's 
daughters,  after  her  death,  married,  and  died 
under  age,  leaving  issue : — Held  (affirming  Fry, 
J.,  50  Law  J.  Rep.  Chanc.  507),  that  C.  E.  did 
not  take  a  vested  interest  either  in  the  legacies 
or  in  the  funds  comprised  in  the  settlement. 
In  re  Brown' }s  Settlement ;  in  re  Brown's  Witt 
(App.),  50  Law  J.  Rep.  Chanc.  724 ;  Law  Rep. 
18  Ch.  D.  61. 

Dawson  v.  Oliver  Massey  (45  Law  J.  Rep. 
Chanc.  519;  Law  Rep.  2  Ch.  D.  75S)  dis- 
tinguished.   Ibid. 

The  consent  of  a  guardian  appointed  by  the 
infant  herself  would  not  have  been  an  effectual 
consent  within  the  meaning  of  the  provision. 
Ibid. 

2. — Residence:  forfeiture] — A  condition  at- 
tached to  a  life  estate  that  the  tenant  for  life 
should  enter  upon  and  take  possession  of  the 
estate  as  his  residence,  and  should,  during  his 
life,  continue  to  reside  thereon  for  at  least  six 
months  (not  necessarily  consecutive)  in  every 
year,  with  a  gift  over  on  non-fulfilment  of  the 
condition,  was  held  to  be  satisfied  by  the  devisee's 
taking  possession  within  the  time  limited  and 
keeping  up  an  establishment  there,  although 
during  the  first  year  he  only  actually  spent 
eighteen  days  in  the  house.  Warner  v.  Moir, 
53  Law  J.  Rep.  Chanc.  474 ;  Law  Rep.  25  Ch. 
D.  605. 
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3. — Servants  of  testator ;  bequest  "  in  addi- 
tion "] — Testator  by  his  will  bequeathed  as  fol- 
lows : — "  To  each  of  my  servants  who  shall  at 
my  death  have  been  in  my  servioe  twelve  calendar 
months  or  longer  one  year's  wages  in  addition 
to  anything  owing  by  me,  and  to  my  gardener 
P.  G.  3002.  in  addition."  At  the  date  of  the 
testator's  death  P.  G.  was  no  longer  in  his  ser- 
vice :— Held,  that  the  condition  precedent  as  to 
being  in  the  service  of  the  testator  at  the  time 
of  his  death  applied  as  well  to  the  gift  of  3002. 
as  to  that  of  the  year's  wages,  and  consequently 
that  P.  G.  was  not  entitled  to  the  3002.  In  re 
Benyon;  Benyon  v.  Grieve,  58  Law  J.  Rep. 
Chanc.  1165. 

Impossible  condition. 

4. — The  testator  bequeathed  a  bust  of  Oliver 
Cromwell  after  the  death  of  his  wife  to  "  John, 
now  Duke  of  Bedford,"  upon  condition  that  he 
placed  it  in  Woburn  Abbey,  and  at  the  time  of 
the  delivery  of  the  same  caused  it  to  be  settled 
that  it  might  be  held  as  an  heirloom  by  the 
persons  for  the  time  being  entitled  to  the  posses- 
sion of  Woburn  Abbey  under  the  limitations 
thereof,  with  a  gift  over  to  the  trustees,  upon  his 
neglect  to  do  so  for  twelve  months,  to  settle  it 
as  an  heirloom  to  be  held  by  the  person  entitled 
to  his  real  estate  under  the  limitations  of  his 
will.  At  the  date  of  the  will  and  death  of  the 
testator,  F.  was  Duke  of  Bedford  and  owner  in 
fee  of  Woburn  Abbey.  F.  died  during  the  life- 
time of  the  testator's  widow.  The  present  duke 
was  willing  to  allow  the  bust  to  be  placed  in  the 
Abbey : — Held  (reversing  the  decision  of  Malins, 
V.C.),  that  the  condition  oould  not  be  fulfilled 
by  the  executors  of  F.,  and  that  the  bequest 
lapsed  and  fell  into  the  residue.  Patching  v. 
Barnett  (App.),  51  Law  J.  Bep.  Chanc.  74. 

Validity. 

5. — Condition  restraining  sale  or  lease:  re- 
pugnancy]— An  absolute  devise  of  land  to  A.  in 
fee-simple,  accompanied  by  a  condition  prohi- 
biting A.  from  selling  without  first  offering  the 
lands  to  B.  at  a  great  undervalue,  is  equivalent 
to  an  absolute  devise  in  fee-simple  accompanied 
by  an  absolute  prohibition  to  sell  at  all  during  a 
fixed  period — namely,  during  B.'s  life — and  such 
a  condition  is  invalid  on  the  ground  of  repug- 
nancy to  the  devise  to  which  it  is  annexed.  In 
re  Bosher;  Rosher  v.  Rosher,  53  Law  J.  Bep. 
Chanc.  722 ;  Law  Bep.  26  Ch.  D.  801. 

Devise  of  lands  to  the  testator's  son  A.  in  fee- 
simple,  with  conditions  annexed  that  if  A.  should 
desire  to  sell  the  lands  at  X.  during  the  life  of 
the  testator's  widow  B.,  she  should  have  the 
option  of  purchasing  the  same  for  3,0002.,  and 
that  if  during  B.'s  life  A.  should  demise  the 
lands  at  T.  for  more  than  three  years,  or  the 
lands  at  Z.for  more  than  seven  years,  B.  should, 
as  the  case  might  be,  have  the  option  of  renting 
Y.  for  any  period  exceeding  three  years  at  252. 
annual  rent,  or  of  renting  Z.  for  any  period 
exceeding  seven  years  at  352.  annual  rent.  The 
selling  value  of  £.  was  15,0002.,  and  the  annual 


letting  value  of  T.  and  Z.  respectively  was  1002. 
each : — Held,  that  all  the  conditions  were  void  on 
the  ground  of  repugnancy  to  the  absolute  devise. 
Ibid. 

Large' s  Case  (2  Leon.  82 ;  3  ibid.  182)  and  In 
re  Macleay  (44  Law  J.  Bep.  Chanc.  441 ;  Law 
Bep.  20  Eq.  186)  considered.  Dicta  of  Jessel, 
M.B.,  in  the  latter  case  disapproved.    Ibid. 

A  rule  of  conveyancing  law  generally  recog- 
nised and  acted  upon  by  conveyancers  for  a 
number  of  years  ought  not  to  be  set  aside,  even 
though  originally  incorrect  and  unsupported  by 
any  judicial  decision.    Ibid. 

Dictum  of  Brett,  L.J.,  in  Lohre  v.  AUchison 
(47  Law  J.  Bep.  QJB.  534  ;  Law  Bep.  3  Q.B.  D. 
558)  approved.    Ibid. 

6*  —  Condition  or  conditional  limitation ; 
repugnancy :  proviso  determining  estate  on 
bankruptcy]— -Devise  of  freeholds  to  use  of  tes- 
tator's daughter,  her  "heirs  and  assigns,"  for 
her  separate  use,  "  subject  nevertheless  to  the 

Eroviso  hereinafter  contained  for  determining 
er  estate  in  the  event  hereinafter  mentioned," 
followed  by  a  proviso  that  in  case  the  daughter 
should  at  any  time  be  declared  bankrupt,  then 
and  thenceforth  the  devise  before  made  to  her 
should  be  void,  and  the  premises  should  thence- 
forth go,  remain,  and  be  to  the  use  of  her 
children : — Held,  that  the  devise  did  not  operate 
as  a  conditional  limitation,  and  that  the  condi- 
tion in  the  proviso  was  void  for  repugnancy; 
and  that  therefore  the  daughter  was  entitled 
absolutely  in  fee-simple.  In  re  Machu,  Law 
Bep.  21  Ch.  D.  838. 

7. — Condition  that  devisee  relinquish  debt: 
devisee  predeceasing  testator]  —A  testator  devised 
land  at  M.  to  his  son  B.  in  fee  on  express  condi- 
tion that  B.,  his  executors  or  administrators, 
should  within  three  months  after  the  testator's 
death  relinquish  all  claim  to  a  sum  of  3,4002.  due 
to  him  by  the  testator.  The  will  also  contained 
directions  that  the  security  given  by  the  testator 
for  the  3,4002.  should  be  given  up  to  be  cancelled, 
and  that  all  debts  should  be  paid  except  the 
3,4002.  and  certain  others  specified.  R,  pre- 
deoeased  the  testator  without  issue : — Held,  that 
the  condition  bound  the  land  at  M.,  notwith- 
standing the  lapse,  and  that  the  debt  of  3,4002. 
must  be  discharged  out  of  it.  In  re  Kirk ;  Kirk 
v.  Kirk  (App.),  Law  Bep.  21  Ch.  D.  431. 

Wigg  v.  Wigg  (1  Atk.  382)  followed.    Ibid. 

8. — Restraint  of  marriage:  devise  of  real 
estate:  condition  subsequent]  —  Testatrix  de- 
vised real  estate  to  her  brother  for  life,  with 
remainders  in  favour  of  his  wife  for  life,  and 
his  sons,  daughters,  and  issue  in  tail,  with  re- 
mainder in  favour  of  the  plaintiffs ;  and  provided 
that  if  her  brother  should  have  married  or  should 
thereafter  marry  a  domestic  servant,  or  a  person 
who  was  or  had  been  a  domestic  servant,  then 
the  devises  in  favour  of  her  brother,  his  wife, 
sons,  daughters,  and  issue  should  be  void,  and 
that  the  estate  should  go  over  as  in  default  of 
issue  of  her  brother.  After  the  testatrix's  death, 
her  brother  married  a  domestic  servant : — Held, 
that  the  condition  was  valid,  and  that  the  gift 
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over  took  effect.  Jenner  v;  Turner,  50  Law  J. 
Bep.  Chanc.  161 ;  Law  Bep.  16  Ch.  D.  188. 

9. —  Uncertainty]— A.  condition  attached  to  a 
gift  by  way  of  defeasance  must  be  definite  in 
ascertainment  of  its  operation  as  well  as  in  its 
terms.  Viscount  Exmouth  v.  Praed,  52  Law  J. 
Bep.  Chanc.  420 ;  Law  Bep.  23  Ch.  D.  158. 

A  condition  attached  to  a  bequest  of  heirlooms 
to  go  with  a  title — that  no  person  should  acquire 
an  absolute  interest  till  twenty-one  years  after 
the  death  of  all  persons  alive  at  the  death  of 
the  testator  who  should  attain  the  title,— Held 
void  for  the  uncertainty  of  the  mode  in  which 
it  would  operate.    Ibid. 

Contingent  Gift. 

Contingent   remainder.    See    Contingent    Be- 
mainder. 

Gift  whether  vested  or  contingent.     See  infra, 
Vesting,  1-6. 

Contingent  Will. 

See  Probate — Testamentary  Instrument,  2. 

Cross  Remainders. 
See  infra,  Implied  Gift,  1. 

Description  of  Objects  of  Gift. 
See  supra,  Class,  4-9 ;  infra,  Legacy,  2-5. 

Description  of  Subject-matter  of  Gift. 
See  infra,  Specific  Gift,  5-15. 

Estate  or  Interest  passing  by  Gift. 
Absolute  gift  or  for  life. 

1.— Testator  gave  10,0002.  to  his  widow, 
"  afterwards  to  go  to  the  understated  residuary 
legatee,"  and  after  giving  two  other  sums  of 
10,0002.  to  his  two  daughters,  gave  and  devised 
the  residue  of  his  property  to  his  son:— Held, 
that  the  widow  took  an  absolute  interest  in  the 
10,0002.  Held  also,  that  she  was  only  entitled 
to  interest  after  the  lapse  of  one  year  from  the 
testator's  death.  In  re  Percy ;  Percy  v.  Percy, 
53  Law  J.  Bep.  Chanc.  143 ;  Law  Bep.  24  Ch. 
D.  616. 

2. — G.  H.,  by  his  will,  bequeathed  to  his  exe- 
cutor, H.  B.,  two  leasehold  houses,  and  declared 
that  it  was  his  will  that  out  of  the  net  proceeds 
of  the  rent  of  those  houses  H.  B.  should  give 
yearly '  equal  portions  to  the  testator's  two 
brothers  and  three  sisters  (naming  them) — that 
was  to  say,  each  to  receive  one  fifth  part  of  the 
net  proceeds  of  rent.  On  the  death  of  any  or 
all  of  his  brothers  and  sisters,  the  testator  directed 
that  the  same  should  go  to  their  children : — 
Held,  that,  upon  the  true  construction  of  the 
will,  the  brothers  and  sisters  took  only  an  estate 
for  life.  In  re  Houghton ;  Houghton  v.  Brown, 
53  Law  J.  Bep.  Chanc.  1018. 

Lassence  v.  Tierney  (1  Mac.  &  G.  551)  applied. 
Ibid. 

3.— Bequest  as  follows :  "  After  the  death  of 
my  wife  I  give  unto  my  sister  M.  H.  the  sum  of 
1,0002.  sterling,  the  same  to  become  the  property 
Digest,  1881-1885. 


at  her  death  of  her  heirs."  The  will  contained 
a  subsequent  bequest  of  a  like  sum  to  another 
sister  of  the  testator,  and  at  her  death  the  said 
sum  to  become  the  property  of  his  niece  F.  or 
her  heirs  : — Held,  that  M.  H.  took  an  absolute 
interest  in  the  1,0002.  In  re  Russell,  53  Law  J. 
Bep.  Chanc.  400. 

Absolute  gift  or  gift  on  trust. 
See  infra,  Precatory  Trust. 

Bequest  of  personalty  to  A.  and  the  heirs  of  his 

body. 

4. — A  bequest  of  personalty  to  A.  and  the 
heirs  of  his  body,  or  to  A.  and  the  heirs  of  his 
body  in  equal  proportions,  prima  facie,  and  in 
the  absence  of  indications  to  the  contrary  in  the 
will,  gives  A.  an  absolute  interest.  In  re  Barker's 
Trusts,  52  Law  J.  Bep.  Chanc.  565. 

A  will  bequeathed  "  to  W.  B.  and  to  the  heirs 
of  his  body  in  equal  proportions  "  the  interest 
of  the  testator's  residuary  personal  estate,  "and 
in  the  event  of  W.  B.  dying  during  the  life  of 
S.  H.  without  leaving  heirs  of  his  body,"  the 
interest  of  the  residuary  estate  was  given  to 
S.  H.  for  life ;  then  "  at  the  decease  of  S.  H., 
W.  B.,  and  the  heirs  of  his  body,"  the  residuary 
estate  and  interest  were  directed  to  be  accumu- 
lated for  a  hospital :— Held,  that  W.  B.  took  an 
absolute  interest  in  the  residuary  estate.    Ibid. 

Estate  tail  or  life  estate. 

5. — Devise  to  A.  for  life,  and  after  his  death 
to  "  his  issue  and  their  heirs  "] — A  testator,  who 
died  in  1834,  devised  land  to  his  son  L.  for  life, 
"  an4  after  his  decease  to  his  lawful  issue  and  their 
heirs  for  ever,  if  any ;  if  he  should  die  without 
leaving  any  children,"  then  over : — Held  (affirm- 
ing the  Queen's  Bench  Division,  51  Law  J.  Bep. 
Q.B.  289 ;  Law  Bep.  8  Q.B.  D.  575),  that  L.  took 
an  estate  for  life  only,  and  not  an  estate  tail. 
Morgan  v.  Thomas  (App.),  51  Law  J.  Bep.  Q.B. 
556 ;  Law  Bep.  9  Q.B.  D.  643. 

6.— Rule  in  Shelley's  Case  (1  Bep.  936)]— 
A  testatrix  who  died  in  1820  made  the  following 
devise  :— "  I  give  and  devise  unto  my  eldest  son 
T.  all  my  real  and  freehold  estate,  and  all  leases 
and  leasehold  premises  now  in  my  possession 
(subject  to  the  payment  of  the  rents  and  the 
performance  of  the  covenants  mentioned  in  the 
Baid  indentures  of  leases),  during  the  term  of  his 
natural  life,  and  after  his  decease  to  his  legiti- 
mate child  or  children  (if  any) ;  but  if  he  dies 
without  issue  my  will  is  it  may  go  unto  my  other 
son  W.  during  the  term  of  his  natural  life,  and 
afterwards  to  his  legitimate  child  or  children  (if 
any) ;  but  if  he  should  likewise  die  without  issue 
my  will  is  that  it  may  go  to  my  daughter  M.  and 
to  her  heirs  and  assigns  for  ever."  The  devise 
was  subject  to  the  payment  of  certain  legacies, 
and  there  was  a  provision  that  if  T.  died  in  less 
than  fourteen  years  after  coming  into  possession 
of  the  estate,  and  leaving  no  issue,  the  person 
succeeding  him  should  repay  to  his  "  heirs,  exe- 
cutors, or  assigns  "  whatever  he  should  have 
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paid  in  respect  of  the  legacies  above  ten  pounds 
lor  every  year  he  should  have  been  in  possession. 
A  like  provision  followed  for  the  case  of  T.'s 
"  successor  "  dying  without  issue  before  the  ex- 
piration of  the  remainder  of  the  fourteen  years. 
T.  executed  and  enrolled  a  disentailing  deed  in 
1854,  and  died,  without  ever  having  had  issue, 
in  1862 :— Held  (by  Earl  Cairns,  Lord  Blackburn, 
and  Lord  FitzGerald;  dissentientibus  Earl  of 
Selborne,  L.C.,  and  Lord  Bramwell),  that  T.  took 
an  estate  tail ;  such  estate  tail  being  (according 
to  Lord  Blackburn  and  Lord  FitzGerald)  subject 
to  joint  estates  for  life  taken  by  his  children,  if 
any.  Per  Earl  of  Selborne,  L.C.,  and  Lord 
Bramwell. — T.  took  an  estate  for  life  with  re- 
mainder to  his  children  as  purchasers  in  fee- 
simple,  and  remainders  over  in  the  event  (which 
happened)  of  no  such  children  coming  into 
existence.  Boiccn  v.  Lewis  (H.L.),  54  Law  J. 
Rep.  Q.B.  55 ;  Law  Rep.  9  App.  Cas.  890. 

Words  of  futurity. 

7.— Vesting:  "shall  be  born"]— A  testator 
devised  his  real  estate  to  the  use  of  his  grand- 
sons for  life,  as  tenants  in  common,  with  re- 
mainder to  their  respective  sons  in  tail  male, 
with  a  proviso  "  that  if  any  person  whom  I  have 
made  tenant  in  tail  male  of  my  said  estate  shall 
be  born  in  my  lifetime,  then  and  in  such  case  I 
revoke  the  devise  so  made  to  him.  In  lieu  there- 
of I  give  and  devise  the  hereditaments  comprised 
in  such  devise  and  appointment  to  the  use  of  the 
same  person  respectively  for  the  term  of  his  or 
her  natural  life,  and,  after  his  or  her  decease, 
to  the  use  of  his  or  her  first  and  every  other 
son  successively,  according  to  their  respective 
seniorities  in  tail  male  "  : — Held,  that  the  words 
"  shall  be  born  "  referred  to  a  tenant  in  tail  born 
after  the  date  of  the  will,  and  that  the  son  of  a 
grandson  living  at  that  date  took  an  estate  tail 
under  the  will.  Gibbons  v.  Gibbons,  50  Law  J. 
Rep.  P.G.  45 ;  Law  Rep.  6  App.  Cas.  471. 

Furniture :  bequest  of  house  and  furniture  to  A. 
for  life.    See  Administration,  56. 

Evidence. 

Parol,  when  admissible.  See  supra,  Ambiguity, 
8 ;  infra,  Legacy,  1. 

Payment  out  of  Court :  New  Zealand  probate  not 
sufficient.  See  Practice  —  Payment  out  of 
Court,  1. 

Execution  and  Formalities. 
See  Probate — Exeoution. 

Executory  Devise. 

Contingent  remainder  or  executory  devise.  See 
Contingent  Remainder,  1. 

Estate  pur  autre  vie.  See  Tenant  pub  autre  vie. 

Forfeiture. 

Forfeiture  on  alienation.  See  Settlement,  20-22, 
and  infra,  Vesting,  4,  7. 


Gift 

See  infra,  Vesting. 

Heirlooms. 

See  Heiblooms. 

Sale  of,  under  Settled  Land  Act. 
Land  Act,  1-3. 


See  Settled 


Hotchpot. 

Advances :  interest :  gift  of  residue  to  widow  for 
life,  with  remainder  to  children.  See  Ad- 
vance, 2. 

Implied  Gift 

1. — Cross  limitations] — Under  a  gift  by  will 
of  real  and  personal  estate,  upon  trust  during  the 
lives  of  five  children  and  the  survivor  to  divide 
the  income  into  five  parts  and  pay  one  fifth  to 
each  child  if  living,  or  if  dead  to  their  respective 
children  or  issue,  per  stirpes,  with  a  general  pro- 
vision against  alienation,  and  with  a  cross  limi- 
tation of  the  original  and  accruing  shares  of  any 
of  the  children  dying  without  leaving  children 
or  issue,  or,  on  failure  of  such  issue,  to  the  other 
children  and  their  issue  (the  corpus  on  the  death 
of  the  last  surviving  chila  being  limited  to  grand- 
children per  stirpes), — Held,  that  the  interests 
of  the  issue,  as  well  as  of  children,  in  the  income 
during  the  period  were  interests  for  their  own 
respective  lives  only,  on  the  ground  that  the 
general  intention  of  the  disposition  of  income 
was  in  the  nature  of  a  provision  for  maintenance. 
In  re  Hudson ;  Hudson  v.  Hudson,  51  Law  J. 
Rep.  Chanc  455 ;  Law  Rep.  20  Ch.  D.  406. 

Babbeth  v.  Squire  (4  De  Qex  <fe  J.  406 ;  28 
Law  J.  Rep.  Chanc.  565)  followed  on  this  point. 
Ibid. 

Where  a  will  declared  trusts  of  the  income  of 
property  for  a  limited  period,  giving  (as  was  held 
on  the  construction)  successive  life  interests 
among  certain  children  and  their  respective  issue 
per  stirpes,  with  cross  limitations  among  the 
stirpes,  but  no  cross  limitation  expressed  between 
individuals  of  the  same  stirps,  the  latter  cross 
limitations  were  implied.    Ibid. 

Cross  executory  limitations  of  personal  estate, 
first,  are  only  implied  to  fill  up  an  hiatus  in  the 
limitations  which  seems  from  the  context  to  be 
unintentional;  secondly,  cannot  be  implied  to 
divest  an  interest  given  by  the  will ;  and  thirdly, 
may  be  implied,  notwithstanding  the  existence 
of  expressed  cross  limitations  between  other  per- 
sons.   Ibid. 

It  is  possible  to  imply  cross  limitations,  not- 
withstanding the  presence  of  expressed  cross 
limitations  in  some  other  event  in  favour  of  the 
very  same  persons ;  but  the  Court  weighs  that 
circumstance  in  ascertaining  the  intention.  Ibid. 

Babbeth  v.  Squire  considered  on  this  point 
Ibid. 

2.— Life  interest]— By  deed,  personalty  was 
settled  on  trust  for  the  wife  for  life,  and  after 
her  death  to  pay  the  income  during  the  hus- 
band's life  as  the  wife  should  by  will  appoint ; 
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and  if  no  children,  then  in  the  event  which  hap- 
pened in  trust  for  her  appointees  by  will,  re- 
mainder to  her  statutory  next-of-kin.  The  wife, 
by  will,  appointed  the  fund  after  her  husband's 
death,  "  but  not  to  affect  the  income  thereof  dur- 
ing his  life,"  to  some  (but  not  all)  of  her  next- 
of-kin  :— Held,  that  her  husband  did  not  take  a 
life  interest  by  implication.  Woodhouse  v.  Spur- 
geon,  52  Law  J.  Rep.  Chanc.  825. 

3.—  Portions]—  The  rule  that  the  Court  leans 
to  a  construction  that  gives  a  portion  to  each 
child  that  lives  to  require  it  applies  to  wills  as 
well  as  settlements.  In  re  Knowles ;  Nottage  v. 
Buxton,  51  Law  J.  Rep.  Chanc.  851 ;  Law  Rep. 
21  Ch.  D.  806. 

A  testatrix,  after  giving  a  life  interest  in  real 
estate  to  her  three  daughters,  directed  the  share 
of  each  daughter  to  be  applied  in  the  mainten- 
ance of  the  children  of  such  daughter  who  sur- 
vived her  till  they  attained  twenty-one,  then  the 
share  to  be  theirs.  In  case  of  the  death  of  all 
the  children  of  a  daughter  under  twenty-one,  the 
testatrix  gave  the  share  to  the  other  daughters : 
— Held,  that  a  child  of  a  daughter  who  attained 
twenty-one,  and  died  in  his  mother's  lifetime, 
took  a  vested  interest.    Ibid. 

Power  of  appointment :  implied  gift  in  default 
of  appointment.    See  Settlement,  18. 

Incorporated  Doouments. 
See    Probate — Grant,  10-12. 

Intestacy. 

See  Distributions,  Statute  of;   Limitations, 

Statute  of,  10. 

Partial.    See  infra,  Residuary  Gift,  4. 

Lapie. 

Child  or  issue :  Wills  Act,  *.  33. 

1. — Devise  by  father  to  child  and  by  child  to 
father] — F.  A.  H.  specifically  devised  freehold 
property  to  his  son  J.  H.,  and  gave  the  residue 
of  his  real  estate  upon  trust  for  his  other  chil- 
dren. J.  H.  died  in  his  father's  lifetime,  leaving 
issue  living  at  his  father's  death.  J.  H.,  by  his 
will,  gave  all  his  real  and  personal  estate  to  his 
father :— Held,  that  under  the  33rd  section  of 
the  Wills  Act  the  property  became  vested  in  J. 
H.  and  subject  to  his  will,  and  that  as  F.  A.  H. 
must  be  presumed  to  have  predeceased  his  son, 
the  gift  in  the  will  of  the  latter  failed  by  reason 
of  lapse,  and  the  property  passed  to  the  heir-at- 
law  of  J.  H.  In  re  Hensler ;  Jones  v.  Hensler, 
51  Law  J.  Rep.  Chanc.  803 ;  Law  Rep.  19  Ch. 
D.  612. 

2. — Direction  to  settle  share]— A.  testator  gave 
his  residue  to  trustees  in  trust  for  his  eight 
children  in  equal  shares,  and  directed  that  the 
Bhare  of  his  daughter  Mrs.  6.,  if  she  should 
survive  him,  should  be  deemed  to  be  part  of  the 
funds  comprised  in  her  marriage  settlement  and 
subject  to  the  trusts  thereof.  Mrs.  B.  died  in 
the  lifetime  of  the  testator,  leaving  children  who 


survived  him : — Held,  that  as  by  the  operation 
of  the  83rd  section  of  the  Wills  Act  Mrs.  B. 
must  be  taken  to  have  survived  the  testator,  her 
share  must  be  paid  to  the  trustees  of  her  settle- 
ment. In  re  Hone's  Trusts,  52  Law  J.  Rep. 
Chanc.  295 ;  Law  Rep.  22  Ch.  D.  663. 

3. — Limited  power  of  appointment :  death  of 
appointee  in  lifetime  of  appointor  leaving  issue] 
— An  appointment  by  will  in  exercise  of  a  limited 
power  of  appointment  in  favour  of  one  of  the 
objects  of  the  power  (being  a  child  or  issue  of 
the  testator)  is  not  preserved  from  lapse  by  the 
force  of  section  33  of  the  Wills  Act,  in  the  event 
of  such  object  predeceasing  the  appointor  and 
leaving  issue  living  at  the  appointor's  death. 
Holyland  v.  Lewin  (App.),  53  Law  J.  Rep. 
Chanc.  530 ;  Law  Rep.  26  Ch.  D.  266. 

Griffiths  v.  Gale  (12  Sim.  354 ;  13  Law  J.  Rep. 
Chanc.  286)  approved.    Ibid. 

Daughter  predeceasing  testator:    her  husband 
entitled  to  curtesy.  See  Husband  and  Wife,  28. 

Class. 

4. — Class  or  individuals:  aift  to  children 
nominatim]  —A  testator  bequeathed  the  proceeds 
of  real  and  personal  estate  to  trustees  upon  trust 
for  five  of  his  children  by  name,  and  for  such  of 
his  children  thereafter  to  be  born  as  should 
attain  the  age  of  twenty-one  years.  The  testator 
had  six  children  only  at  the  date  of  the  will. 
Two  of  the  children  named  in  the  will  died  be- 
fore the  testator.  There  were  no  afterborn 
ohildren :— Held,  that  the  gift  was  a  gift  to  a 
class  and  not  to  individuals,  that  there  was  no 
lapse,  and  that  the  three  children  who  survived 
the  testator  took  the  whole.  In  re  Jackson; 
Shiers  v.  Ashworth,  53  Law  J.  Rep.  Chanc.  180  ; 
Law  Rep.  25  Ch.  D.  162. 

In  re  Stanhope's  Trusts  (27  Beav.  201)  fol- 
lowed.   Ibid. 

&— Contingent  class  and  named  persons]— 
Where  there  was  a  gift  of  residue  among  such  of 
the  ohildren  of  A.  as  are  now  alive,  and  fourteen 
named  persons,  and  there  were  no  children  of 
A.,— Held,  that  there  was  no  lapse,  but  the  re- 
sidue was  divisible  among  the  fourteen  persons 
named.  In  re  Spiller;  Spiller  v.  Madges,  60 
Law  J.  Rep.  Chanc.  760 ;  Law  Rep.  18  Ch.  D.  614. 

Gift  over. 

Q9—Qift  over  in  event  of  death]— A  testator 
gave  legacies  to  three  persons,  and  directed 
that,  in  the  event  of  any  of  them  dying,  his 
legacy  should  go  between  the  others,  and  he 
gave  the  residue  to  the  same  persons  as  tenants 
in  common.  The  testator  and  one  legatee  were 
killed  by  the  same  catastrophe,  and  there  was  no 
evidence  to  shew  which  survived : — Held,  that 
"  dying  "  meant  dying  in  the  testator's  lifetime, 
and  there  was  a  lapse  of  one  share  of  the  re- 
sidue. In  re  Elliott;  Elliott  v.  Smith,  62  Law 
J.  Rep.  Chanc.  222 ;  Law  Rep.  22  Ch.  D.  236. 

7.— Settlement  of the  "  share'1  of  niece:  death 
of  niece  in  lifetime  of  testator:  intestacy]— A, 
testator  bequeathed  the  residue  of  his  personal 
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estate  in  trust  for  a  nephew  and  three  nieces 
(naming  them)  equally.  And  he  declared  that 
his  trustees  should  retain  the  share  of  each  of 
his  nieces,  upon  trust  to  pay  the  income  to  her 
during  her  life  for  her  separate  use ;  and  after 
her  death,  as  to  the  capital,  upon  trust  for  her 
children,  who  being  sons  should  attain  twenty- 
one,  or  being  daughters  should  attain  that  age 
or  marry.  One  of  the  nieces  having  died,  in  the 
lifetime  of  the  testator,  leaving  an  infant  child, 
— Held,  that  the  infant  child  did  not  take  any 
interest  in  her  mother's  share.  In  re  Roberts  ; 
Tarleton  v.  Bruton,  53  Law  J.  Rep.  Chanc. 
1023 ;  Law  Rep.  27  Ch.  D.  346. 

Unstoorth  v.  Speakman  (46  Law  J.  Rep.  Chanc. 
608;  Law  Rep.  4  Ch.  D.  620)  not  followed. 
Ibid. 

Charitable  bequest :  exoneration  of  personalty 
not  extending  to  lapsed  portion.  See  Ad- 
ministration, 49. 

Married  woman :  power :  lapsed  share  held  to 
pass  under  will.    See  Power,  8. 

Legacy. 

Ademption  or  satisfaction. 

1. — Legacy  in  pursuance  of  wish  of  dead 
person :  gift  inter  vivos  with  same  purpose : 
presumption  of  ademption  pro  tanto]  -  A  bequest 
of  500/.  to  the  niece  of  the  testatrix,  "  according 
to  the  wish  of  my  late  husband,'*  held  to  be 
adeemed  or  satisfied  pro  tanto  by  a  subsequent 
gift  inter  vivos  of  800Z.,  described  by  the  testa- 
trix by  contemporaneous  memoranda  as  "the 
legacy  from  her  uncle  John  "  (that  is,  the  late 
husband).  Conversations  between  the  testatrix 
and  her  brother  to  the  effect  that  she  had 
offered  300Z.  down,  or  a  larger  sum  at  her  death, 
to  the  niece,  who  had  expressed  her  preference 
for  the  3002.,  held  to  be  admissible  evidence  of 
intention,  but,  taking  place  a  year  before  the 
gift  of  300Z.,  not  sufficient  to  displace  the  prima 
facie  presumption  that  the  ademption  was  pro 
tanto  only.  In  re  Pollock ;  Pollock  v.  Worrall 
(App.),  54  Law  J.  Rep.  Chanc.  89 ;  Law  Rep.  28 
Ch.  D.  552. 

Charge  of,  on  real  estate. 
See  AnamosTBATioN,  51. 

Description  of  legatee. 

2. — "  Husband ' ' :  divorce :  "  survive ' ']  —A 
life  interest  was  given  by  will  on  the  death  of  a 
daughter  of  the  testator  to  "  any  husband  with 
whom  she  might  intermarry  if  he  should  survive 
her  " : — Held,  that  a  divorced  husband  who  sur- 
vived her  took.  In  re  Bullmore ;  Bullmore  v. 
Wynter,  52  Law  J.  Rep.  Chanc.  456  ;  Law  Rep. 
22  Ch.  D.  619. 

3. — "  Sole  and  unmarried  "] — A  testatrix  be- 
queathed a  fund  to  trustees,  upon  trust  to  pay 
the  income  to  her  husband  for  his  life ;  and,  on 
his  death,  to  divide  the  fund  into  four  parts,  and 
as  to  one  snch  part,  "  upon  trust  to  pay  the  same 
onto  J.  H.,  spinster,  if  she  be  then  sole  and  un- 


married "  ;  but  if  she  were  then  married,  upon 
trust  to  pay  the  income  to  her  for  life  for  her 
separate  use  ;  and,  after  her  death,  to  hold  the 
capital  for  her  children  who  should  attain 
twenty -one.  J.  H.  married ;  and  in  November, 
1878  (after  the  death  of  the  testatrix),  a  decree 
absolute  was  made  for  the  dissolution  of  the 
marriage.  In  April,  1883,  the  husband  of  the 
testatrix  died.  There  were  then  living  three 
children  of  J.  H.,  one  of  whom  had  attained 
twenty -one  : — Held,  that  the  words  "  then  un- 
married "  meant  "  not  having  a  husband  at  the 
time  of  the  death"  of  the  tenant  for  life;  and 
that,  in  the  events  which  had  happened,  J.  H. 
was  absolutely  entitled  to  her  one-fourth  part 
In  re  Lesingham's  Trusts,  53  Law  J.  Rep.  Chanc. 
333  ;  Law  Rep.  24  Ch.  D.  763. 

4.—"  Unmarried  "J— A  testator  left  a  fund  to 
be  divided  at  the  death  of  his  wife  "equally 
among  the  surviving  unmarried  daughters"  of 
three  (named)  persons.  At  the  death  of  the 
wife  two  of  the  "daughters"  were  married 
women,  one  was  a  widow,  and  one  had  never 
been  married: — Held,  that  although  the  word 
"  unmarried  "  was  one  of  flexible  meaning,  and 
might  mean  either  "never  having  been  mar- 
ried "  or  "  not  having  a  husband  "  at  the  time 
when  the  gift  was  to  take  effect,  the  former  was 
the  primary  meaning,  and  that  therefore  the 
whole  fund  went  to  the  daughter  who  had  never 
been  married.  In  re  Sergeant;  Mertcns  v. 
Walley,  54  Law  J.  Rep.  Chanc.  159 ;  Law  Rep. 
26  Ch.  D.  575. 

5. — "Unmarried" :  primary  meaning  of 
word]  —The  ordinary  meaning  of  the  word  "  un- 
married" in  the  absence  of  determining  con- 
text is  "  never  having  been  married."  Therefore 
where  a  share  of  property  was  left  in  trust  for 
one  for  life,  but  if  he  should  die  unmarried  his 
share  to  be  divided  between  the  children  of  his 
brothers ;  and  the  tenant  for  life,  who  was  at 
the  date  of  the  will  a  bachelor,  died  a  widower 
without  children,  it  was  held  that  the  gift  to  his 
brother's  children  did  not  take  effect.  Dalrymple 
v.  Hall,  50  Law  J.  Rep.  Chanc.  302 ;  Law  Rep. 
16  Ch.  D.  715. 

"  Descendants."    See  supra,  Class,  12. 

"  Nephews  and  nieces."    See  supra,  Class,  9. 

"  Second  cousins."    See  supra,  Class,  4-6. 

Executor,  to. 

6. — Undisposed-of  residue  :  no  next-of-kin]— 
Testatrix  devised  and  bequeathed  real  and  per- 
sonal estate  to  H.  and  G.,  upon  trust  for  con- 
version and  payment  of  her  funeral  and  testa- 
mentary expenses,  debts,  and  legacies,  and  the 
ultimate  residue  of  her  said  real  and  personal 
estate  she  gave  equally  between  H.  and  G.  for 
their  own  use  and  benefit  absolutely.  She  then 
appointed  H.  and  G.  executors  and  trustees  of 
that  her  will.  By  codicil  she  revoked  the  gift  of 
the  ultimate  residue  to  H.  and  G.,  and  instead 
thereof  gave  them  each  5002.  for  his  trouble  in 
acting  as  an  executor  and  trustee  of  her  said 
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will.  Testatrix  died  without  leaving  any  heir- 
at-law  or  next-of-kin.  There  was  a  considerable 
amount  of  residuary  personal  estate: — Held, 
that  on  the  face  of  the  will  and  codicil  the 
executors  were  not  intended  to  take  anything 
more  than  the  5001.  legacies,  and  that  the  Crown 
was  therefore  entitled  as  against  them  to  the  un- 
dispoeed-of  residuary  personal  estate.  In  re 
Mary  Hudson's  Trusts,  52  Law  J.  Rep.  Chanc. 
789. 

Interest  on. 
Interest  or  income  when  and  to  whom  payable. 
See  Administration,  53,  54 ;    Husband  and 
Wife, 50 ;  Limitations,  Statute  or,  11 ;  supra, 
Estate  or  Interest,  1. 

Specific  or  demonstrative. 
7.— M.  S.,  by  her  will  dated  in  1865,  directed 
the  trustees  thereof  to  stand  possessed  of  the 
sum  of  1,5001.,  then  invested  in  the  Bombay, 
Baroda,  and  Central  India  Railway  Company, 
upon  trust  for  her  brother,  who  had  then  dis- 
appeared, for  life,  if  he  should  present  himself 
to  the  trustees  within  five  years  after  her  death ; 
and  after  the  five  years  or  the  decease  of  her 
brother,  whichever  should  first  happen,  she  be- 
queathed the  sum  of  500 Z.,  part  of  the  Bombay, 
Baroda,  and  Central  India  Railway  shares,  to 
the  trustees  of  a  charity  for  the  benefit  thereof. 
M.  S.  was  at  the  date  of  her  will  possessed  of 
about  1,9002.  in  the  railway,  but  at  the  date  of  her 
death  in  1881  she  was  possessed  of  no  property 
therein,  and  the  brother  had  not  appeared: — 
Held,  that  the  legaoy  to  the  charity  was  a 
specific  and  not  a  demonstrative  legacy,  and 
that  the  investment  out  of  which  it  was  given 
having  ceased  to  exist,  the  legacy  was  not  pay- 
able to  the  charity  out  of  the  testatrix's  general 
estate.  In  re  Sayer;  McClellan  v.  Clark,  53 
Law  J.  Bep.  Chanc.  832. 

Married  Woman. 

Will  of.  See  Husband  and  Wipe,  74 ;  Pbobate — 
Married  Woman's  Will. 

,  Name  and  Ami  Clause. 
Ambiguity.    See  supra,  Ambiguity,  7. 

Option. 

Option  to  purchase  whether  transmissible  to 
executors.    See  Option. 

Parol  Evidence. 
See  supra,  Ambiguity,  8 ;  Legacy,  1. 

Perpetuity. 

See  Remoteness. 

Portions. 
See  Pobtion  ;  and  supra,  Implied  Gift,  3. 

Power. 
Will  in  execution  of  power.  See  Poweb,  3, 10, 16. 


Precatory  Trust. 

1. — "Feeling  confident":  "act  justly"] — A 
testator  bequeathed  the  whole  of  his  property  to 
his  wife,  "feeling  confident  that  she  will  act 
justly  to  our  children  in  dividing  the  same  when 
no  longer  required  by  her": — Held,  that  the 
words  in  favour  of  the  children  did  not  operate 
as  a  precatory  trust,  and  that  the  wife  took  an 
absolute  interest  in  the  testator's  property.  The 
Mussoorie  Bank  v.  JRaynor,  51  Law  J.  Rep.  P.C. 
72  ;  Law  Rep.  7  App.  Cas.  321. 

2. — Construction:  absolute  gift  or  trust] — 
A  gift  by  will  by  A.  to  my  wife  B.  for  her  ab- 
solute use  and  benefit,  in  full  confidence  that 
she  will  do  what  is  right  as  to  the  disposal 
thereof  between  my  children,  either  in  her  life- 
time or  by  will  after  her  decease, — Held,  an 
absolute  gift  to  the  wife,  and  not  such  as  to 
impose  any  trust  in  favour  of  the  children.  In 
re  Adams  and  the  Vestry tof  St.  Mary  Abbotts, 
Kensington  (App.),  54  Law  J.  Rep.  Chanc.  87 ; 
Law  Rep.  27  Ch.  D.  894. 

Decision  of  Pearson,  J.,  affirmed.    Ibid. 

3. — "  Full  confidence  ]— A  testator  gave  all 
his  property  to  his  wife  absolutely, "  in  full  con- 
fidence that  she  will  do  what  is  right  as  to  the 
disposal  thereof  between  my  children  either  in 
her  lifetime  or  by  will " : — Held,  that  the  wife 
took  an  absolute  interest.  In  re  Adams,  52  Law 
J.  Rep.  Chanc.  758;  Law  Rep.  24  Ch.  D.  199. 

Probate  of  Will. 

See  Pbobate. 

Action  before  probate :  stay  of  proceedings.    See 
Exbcutob,  1. 

Remoteness. 

See  Remoteness. 

Contingent  remainder:    equitable   limitations. 
See  Contingent  Remainder,  2. 

Descendants  who  shall  bear  a  particular  name : 
trust  for,  for  life.    See  supra,  Class,  12. 

Residuary  Gift. 

Gift  whether  residuary  or  specific. 

1. — "  All  my  moneys  "] — A  testatrix,  by  her 
will  dated  in  1874,  appointed  executors  thereof, 
gave  pecuniary  legacies  to  servants,  and  directed 
her  debts  and  expenses  to  be  paid,  and  con- 
tinued—" I  give  in  equal  shares  all  my  moneys 
to  my  brothers  and  sisters  as  shall  be  living  at 
my  decease."  Then  she  went  minutely  through 
her  furniture  and  similar  articles,  bequeathing 
them  to  different  members  of  her  family,  but 
some  articles  of  furniture,  &c,  were  omitted 
from  the  bequest,  and  the  will  contained  no 
mention  or  express  disposition  of  any  stocks  or 
investments,  nor  any  residuary  clause.  By  a 
codicil,  dated  in  1883,  the  testatrix  bequeathed 
her  furniture,  &c,  which  might  be  in  the  house 
in  which  she  and  her  sister  X.  should  be  living 
together  at  the  time  of  her  decease,  to  X.  for 
life,  and,  after  her  death,  she  directed  that  the 
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same  should  belong  to  the  persons  to  whom  the 
same  effects  were  bequeathed  by  her  will,  and 
in  all  other  respects  she  confirmed  her  will. 
The  testatrix  died  in  September,  1883,  possessed 
of  New  Three  Per  Cents,  standing  in  her  name ; 
bonds  of  a  foreign  government  payable  to  bearer ; 
consolidated  and  preference  stock  of  a  railway 
company  registered  in  her  name  in  the  com- 
pany's books;  sums  due  to  her;  cash  in  her 
house;  and  furniture,  &c,  some  of  which  was 
not  specifically  mentioned  in  the  will : — Held, 
that  the  intention  of  the  testatrix  appearing 
from  her  will  and  codicil  was  to  dispose — first, 
of  all  her  moneys ;  secondly,  of  all  her  furni- 
ture, <feo. ;  and  therefore  that,  though  the  gift 
of  all  her  moneys  could  not  be  read  as  a  re- 
siduary clause,  it  must  be  read  as  applying  to 
all  the  property  of  which  the  testatrix  died 
possessed,  other  than  furniture,  &c,  and  that 
the  furniture,  Ac,  not  specifically  disposed  of 
was  therefore  the  only  property  as  to  which  the 
testatrix  had  died  intestate.  In  re  Townley ; 
Townley  v.  Townley,  53  Law  J.  Rep.  Chanc.  516. 
Lowe  v.  Thomas  (5  De  Gex,  M.  &  G.  315  ;  23 
Law  J.  Rep.  Chanc.  616)  distinguished.    Ibid. 

2. — "  All  the  rest  of  my  money,  however  in- 
vested "]— A  testatrix,  after  making  a  pecuniary 
and  two  specific  bequests,  gave  "  all  the  rest  of 
her  money,  however  invested,"  to  her  nephew, 
"  under  deduction  of  50Z.  to  be  paid  to  each  of 
her  executors  after  named."  She  then  pro- 
ceeded to  make  certain  bequests  of  jewellery 
and  other  specific  articles,  and  concluded  by 
appointing  executors : — Held,  [that  the  gift  to 
the  nephew  was  a  residuary  gift.  In  re  Pringle ; 
Walker  v.  Steuart,  50  Law  J.  Rep.  Chanc.  689 ; 
Law  Rep.  17  Ch.  D.  819. 

3. — Personal  estate]— A.  testator,  after  giving 
several  peouniary  legacies,  bequeathed  all  his 
personal  estate  of  which  he  should  die  possessed, 
and  which  should  not  consist  of  money  or 
securities  for  money,  to  R. ;  and  then  gave  the 
residue  and  remainder  of  his  estate  real  and 
personal  to  trustees  upon  certain  trusts : — Held, 
that  the  gift  to  R.  was  not  specific,  but  residuary, 
and  was  not  exonerated  from  the  payment  of 
the  testator's  debts  and  legacies.  Robertson  v. 
Broadbent  (H.L.),  53  Law  J.  Rep.  Chanc  266 ; 
Law  Rep.  8  App.  Cas.  812,  affirming  the  decision 
of  the  Court  of  Appeal,  nom.  In  reOvey ;  Broad- 
bent v.  Barrow  (51  Law  J.  Rep.  Chanc.  665; 
Law  Rep.  20  Ch.  D.  676). 

Definition  of  a  specific  legacy.    Ibid. 

Sufficiency  of  residuary  gift. 

4. — Direction  that  share  of  residue  shall  fall 
into  residue] — A  testator,  by  his  will,  directed 
that  his  trustees  should  stand  possessed  of  the 
residue  of  his  estate,  upon  trust  as  to  one 
seventh  part  thereof  to  invest  the  same  and 
pay  the  income  to  his  daughter  for  life,  and 
after  her  death  to  hold  the  same  in  trust  for  her 
child  or  children  who  should  attain  the  age  of 
twenty-one  years ;  but  if  there  should  be  no 
such  child,  then  he  directed  his  trustees  "  to 


apply  the  said  share  as  part  of  his  residuary 
estate."  He  afterwards  declared  trusts  of  the 
remaining  six  shares  of  his  residuary  estate. 
F.  survived  the  testator,  but  left  no  child 
who  attained  the  age  of  twenty-one  years: 
— Held,  that  the  share  of  F.  was  undisposed  of 
by  the  will.  Humble  v.  Shore  (7  Hare,  247 ;  1 
Hem.  &  M.  550n)  and  Lightfoot  v.  BurstaU 
(1  Hem.  &  M.  546  ;  33  Law  J.  Rep.  Chanc.  188) 
followed.  Crawshaw  v.  Crawshaw  (49  Law  J. 
Rep.  Chanc.  662 ;  Law  Rep.  14  Ch.  D.  817)  dis- 
tinguished. In  re  Savage* s  Trusts,  50  Law  J. 
Rep.  Chanc.  131. 

5. — Testator  gave  his  residuary  personalty  on 
trust  for  his  wife  for  life,  and  after  her  death 
gave  thereout  certain  legacies  as  therein  men- 
tioned, and  as  to  the  residue  of  his  personal 
estate  gave  the  same  unto  his  sister  and  his 
three  brothers  "in  equal  shares,  to  divide  the 
same,  share  and  share  alike ;  but  my  will  is,  in 
the  event  of  my  sister  dying  unmarried  in  my 
wife's  lifetime,  her  one  fourth  share  shall  fall 
into  the  residue,"  and  if  one  of  his  brothers  died 
in  his  wife's  lifetime,  he  directed  his  one  fourth 
share  to  be  paid  to  another  brother's  children, 
and  gave  and  bequeathed  the  same  accordingly. 
The  sister  having  died  unmarried  in  the  wife's 
lifetime, — Held,  on  the  wife's  death  the  residue 
was  divisible  in  thirds,  and  that  there  was  no 
intestacy  as  to  one  fourth  share  of  residue  to 
which  the  sister  would  have  been  entitled  if  she 
had  survived  the  wife.  In  re  Bhoades ;  Lane 
v.  Bhoades,  54  Law  J.  Rep.  Chanc.  573 ;  Law 
Rep.  29  Ch.  D.  142. 

Humble  v.  Shore  (7  Hare,  247)  distinguished. 
Ibid. 

6. — Lapsed  and  void  legacy] — A  testatrix 
bequeathed  all  her  personal  estate,  except  a 
certain  wharf,  to  C,  and  devised  to  C.  an 
annuity  charged  on  the  rental  of  the  wharf, 
such  annuity  after  C.'s  death  to  be  paid  to  other 
annuitants  in  succession,  and  the  surplus  income 
of  the  wharf,  after  payment  of  the  annuities,  to 
be  accumulated  for  payment  of  two  mortgages 
on  the  wharf,  and  directed  her  executors,  after 
payment  of  the  annuities,  and  payment  and 
discharge  of  the  two  mortgages,  to  sell  the 
wharf  and  divide  the  proceeds  among  such  of 
her  grandchildren  as  might  be  then  surviving, 
as  C.  should  appoint.  An  appointment  by  C, 
by  her  will,  of  the  proceeds  of  Bale  of  the  wharf 
was,  under  the  circumstances  of  the  case,  held 
void  for  remoteness : — Held,  that  the  proceeds 
of  sale  were  a  void  legacy,  and  passed  to  C. 
under  the  residuary  gift.  Blight  v.  Hartnoll 
(App.),  52  Law  J.  Rep.  Chanc.  672 ;  Law  Rep. 
23  Ch.  D.  218. 

A  gift  is  not  the  less  a  residuary  gift  because 
it  is  in  form  a  gift  with  an  exception  of  certain 
legacies.    Ibid. 

7. — Life  estate:  intestacy  as  to  reversion]— 
The  testatrix  bequeathed  the  whole  of  her  pro- 
perty to  her  two  sisters,  and  her  will  concluded 
with  the  following  words  :  "  And  in  the  case  of 
the  demise  of  either  the  said  A.  C.  or  the  said 
J.  C,  I  do  hereby  bequeath  the  same  and  all 
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and  every  portion  of  the  same  property  to  the 
survivor  for  her  sole  use  and  benefit  during  her 
or  their  natural  lifetime."  The  testatrix  named 
no  exeoutors  and  no  residuary  legatee : — Held, 
that  the  two  sisters  of  the  testatrix  took  only  a 
life  estate,  and  that  there  was  an  intestacy  as 
to  the  reversion.  Watson  v.  Watson,  51  Law  J. 
Bep.  P.,  D.  &  A.  13 ;  Law  Rep.  7  P.  D.  10. 

8. — "  Money,  stocks,  funds,  or  other  securities 
not  otherwise  hereafter  specially  devised  "] — The 
testator  bequeathed  to  his  father  "  a  life  interest, 
or  until  he  marry  again,  of  such  money,  stocks, 
funds,  or  other  securities  not  hereafter  specially 
devised  as  I  may  die  possessed  of,  such  portion 
of  my  capital  to  be  invested."  He  gave  the 
other  two  thirds  of  his  capital  not  otherwise 
specially  devised  to  such  of  his  brothers  and 
sisters  as  should  attain  twenty-one,  and  he 
directed  that  on  his  father's  death  or  second 
marriage  the  one-third  share  and  the  share  of 
his  mother's  money  which  would  then  belong  to 
him  should  be  divided  between  his  brothers  and 
sisters.  There  was  no  specific  gift  of  the  residue. 
The  two  executors  named  in  the  will  renounced 
probate.  The  Court  made  a  grant  to  the  father, 
as  next-of-kin  of  the  deceased,  of  letters  of 
administration  with  the  will  annexed,  with  a 
memorandum  that  the  grant  was  so  made 
because  the  will  oontained  no  clear  disposition 
of  the  residue.  In  the  goods  of  Aston,  50  Law 
J.  Rep.  P.,  D.  &  A.  77 ;  Law  Rep.  6  P.  D.  203. 

9, — Real  estate,  whether  passing  by  gif£]~A. 
made  a  will  whereby  she  "  committed  to  paper  " 
her  "  wishes  respecting  the  disposal  of  "  her 
"property,"  and  left  "everything  she  was  pos- 
sessed of  "  to  her  sister  for  life ;  and  after  her 
death  she  "gave  and  devised"  certain  legacies, 
and  concluded  by  appointing  her  two  nephews 
(naming  them)  "  her  executors,  and  the  latter 
residuary  legatee."  Afterwards  she  made  a 
codicil  which  referred'  only  to  some  of  the 
legacies  given  by  her  will.  She  had  no  real 
property  at  the  date  of  her  will  or  codicil,  but 
she  purchased  some  subsequently,  and  it  be- 
longed to  her  at  her  death: — Held,  that  her 
real  property  did  not  pass  by  her  will.  Hughes 
v.  Pritchard  (46  Law  J.  Rep.  Chano.  840 ;  Law 
Rep.  6  Ch.  D.  24)  distinguished.  In  re  Methuen 
and  Blore,  50  Law  J.  Rep.  Chano.  464 ;  Law 
Rep.  16  Ch.  D.  696. 

10. — "Residue  of  money11] — The  testator 
directed  that,  after  payment  of  his  debts,  the 
"residue  of  money"  should  be  handed  to  his 
sister,  "except  such  things  as  the  undermen- 
tioned," which  articles  he  gave  to  other  per- 
sons:—  Held,  that  there  was  a  gift  of  the 
residue  to  the  testator's  sister.  In  the  goods  of 
White,  51  Law  J.  Rep.  P.,  D.  &  A.  40 ;  Law  Rep. 
7  P.  D.  65. 

Advances  by  testator  to  be  taken  in  satisfaction 
of  reversionary  shares :  tenant  for  life  entitled 
to  interest  on  amount  of  advances.  See  Ten- 
ant fob  Life,  4. 

Power  of  appointment,  execution  of,  by  residuary 
devise.    See  Powsb,  3. 


Revocation  of  Gift. 

1. — Codicil:  construction:  confirmation  of 
will  by  codicil :  implied  revocation  of  inter- 
mediate codicil]— G.  F.,  by  his  will  dated  in 
1875,  after  making  certain  specific  bequests, 
gave  the  residue  of  his  real  and  personal  estate 
to  trustees,  upon  trust  for  his  children  in  equal 
shares.  By  a  codicil  in  February,  1878,  he  re- 
yoked  a  legacy  given  to  his  daughter  M.,  and 
increased  a  legacy  given  to  his  daughter  E.,  and 
concluded,  "  In  all  other  respects  I  confirm  my 
said  will."  In  November,  1878,  he  made  a 
second  codicil,  commencing,  "  This  is  a  codicil 
to  the  last  will  and  testament  of  me,  G.  F." ; 
and  after  reciting  that  he  was  desirous  of 
"  altering  "  the  residuary  devise  contained  in  his 
said  will,  and  of  making  the  specific  devise 
thereinafter  oontained,  he  devised  a  certain 
house  to  his  son  W.  and  to  C.  P.  in  fee  as  ten- 
ants in  common,  and  the  codicil  ended,  "  and  in 
all  other  respects  I  hereby  ratify  and  confirm  my 
said  will."  He  afterwards  exeouted  a  third 
codicil,  which  commenced,  "  This  is  a  codicil  to 
the  last  will  of  me,  G.  F.,  bearing  date  on  or 
about  the  27th  of  February,  1875,"  by  which, 
after  reciting  a  promise  made  several  years 
before  to  that  effect,  he  directed  his  executors 
to  grant  to  his  daughter-in-law  L.  an  underlease 
of  a  certain  house,  and  gave  to  his  wife  a 
legacy  of  50£.  in  addition  to  the  benefit  which 
she  derived  from  his  "  said  will " ;  and  the 
codicil  ended  thus :  "  In  all  other  respects  I 
confirm  my  said  will,  except  as  altered  by  a 
certain  codicil  thereto  made  in  1878,  whereby  I 
revoked  a  legacy  given  to  my  daughter  M.":— 
Held,  that  the  words  of  confirmation  used  by  the 
testator  in  his  third  codicil  must  be  construed  as 
meaning  that  he  did  not  intend  to  alter  his 
general  testamentary  disposition  further  than  by 
making  the  gifts  oontained  in  that  codicil,  and 
that  an  intention  to  revoke  the  second  codicil 
was  not  shewn  with  sufficient  clearness  to 
enable  the  Court  to  reject  the  devise  thereby 
made.  Follett  v.  Pettman,  52  Law  J.  Rep. 
Chano.  521 ;  Law  Rep.  23  Ch.  D.  337. 

2. — Testamentary  appointment :  revocation  by 
general  clause  in  subsequent  will] — A  general 
clause  in  a  will  revoking  all  former  wills  revokes 
a  prior  testamentary  appointment.  Sotheran  v. 
Dening  (App.),  Law  Rep.  20  Ch.  D.  99. 

In  the  goods  of  Merritt  (1  Sw.  &  Tr.  112) 
and  In  the  goods  of  Joys  (4  Sw.  &  Tr.  214) 
considered.    Ibid. 

A  married  woman  having  a  general  power  of 
appointment  by  will  over  real  estate  executed  a 
will  appointing  the  estate.  After  the  death  of 
her  husband  she  made  another  will  revoking  all 
former  wills  and  containing  a  general  devise  and 
bequest  of  all  her  real  and  personal  estate.  She 
afterwards  made  a  third  will,  also  revoking  all 
former  wills,  and  bequeathing  her  personal 
estate,  but  not  devising  or  appointing  her  real 
estate.  She  had  no  real  estate  except  that 
subject  to  her  power  of  appointment: — Held 
(affirming  the  decision  of  the  Master  of  the 
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Bolls),  that  the  testamentary  appointment 
under  the  first  will  was  revoked  by  the  second 
will,  and  the  second  will  by  the  third,  and  that 
the  real  estate  went  as  in  default  of  appoint- 
ment.   Ibid. 

Eevocation  of  Will. 

See  Pbobate—  Revocation. 

Covenant  not  to  revoke  will  not  discharged  by 
bankruptcy  of  covenantor.  See  Bankruptcy 
— Proof,  5. 

Subsequent  settlement.    See  Poweb,  9. 

Satisfaction. 

Advances  by  testator  to  be  taken  in  satisfaction 
of  reversionary  shares  of  residue :  tenant  for 
life  entitled  to  interest  on  amount  of  advances. 
See  Tenant  fob  Life,  4. 

Annuity  secured  by  bond:  subsequent  bequest 
of  annuity  by  will.    See  Annuity,  12. 

Shelley* s  Case,  Bule  in. 
See  supra,  Estate  or  Interest,  6. 

Specific  Gift. 

Ademption. 

1. — Sale  in  lunacy  of  stock  specifically  be- 
queathed by  lunatic] — Where  a  testator  spe- 
cifically bequeathed  railway  stock,  and,  after  the 
date  of  his  will,  was  found  lunatic  by  inquisition, 
and  by  an  order  in  lunacy  the  stock  was  sold  and 
the  proceeds  were  invested  in  consols,  which 
were  carried  to  the  credit  of  the  lunatic  to  an 
account  entitled  "  Proceeds  of  the  sale  of  stock 
in  the  G.  Railway  Company," — it  was  Held  that 
tiie  specific  legacy  was  adeemed.  In  re  Freer ; 
Freer  v.  Freer,  52  Law  J.  Bep.  Chanc.  301 ;  Law 
Bep.  22  Ch.  D.  622. 

Jones  v.  Green  (37  Law  J.  Bep.  Chanc.  603 ; 
Law  Bep.  5  Eq.  555)  observed  upon.    Ibid. 

2.— Sale  of  devised  estate:  " all  my  interest 
in  C.  estate  "] — Testator  devised  "  all  my  in- 
terest in  the  C.  estate  "  after  the  death  of  his 
wife  to  M.  Previously  to  his  death  the  C.  estate 
was  sold  and  the  proceeds  of  sale  paid  into  Court. 
The  money  was  then  paid  out  to  the  testator,  and 
part  of  it  was  paid  into  a  deposit  account  and 
part  into  his  current  account  with  other  moneys : 
— Held,  that  there  was  an  ademption  of  the  C. 
estate,  and  that  nothing  passed  to  M.  Mdnton 
v.  Tabois,  54  Law  J.  Bep.  Chanc.  1008;  Law 
Bep.  30  Ch.  D.  92. 

Clark  v.  Brown  (2  Sm.  &  G.  524)  not  followed. 
Ibid. 

Moore  v.  Moore  (29  Beav.  496)  distinguished. 
Ibid. 

After-acquired  property,  whether  passing, 

3. — A  testator  was  in  partnership  with  his 
two  brothers  as  ironmasters  in  1857,  and  by  his 
will  made  in  that  year  he  devised  and  bequeathed 
"  all  my  part,  share,  and  interest  of  and  in  the 


said  co-partnership  trade  or  business,  and  of 
and  in  the  real  and  personal  estate  which  may 
be  used  or  employed  or  invested  therein,  and  of 
and  in  the  copartnership  debts,  securities,  and 
moneys  to  which  I  may  be  entitled  at  my 
decease,"  to  trustees,  upon  trust  for  the  benefit 
of  his  wife  for  life,  with  remainders  over.  The 
testator  subsequently  bought  up  the  shares  of 
the  other  partners,  and  at  his  death,  in  1881, 
was  the  sole  owner  of  the  whole  business : — 
Held,  that  by  virtue  of  the  Wills  Act,  1837,  sec- 
tion 23,  and  in  accordance  with  the  principles 
laid  down  in  Backwell  v.  Child  (1  Amb.  260)  and 
Struthers  v.  Struthers  (5  WJt.  809),  the  widow 
was  entitled  to  a  life  interest  in  the  whole  of  the 
business  as  possessed  by  the  testator  at  the  time 
of  his  decease.  In  re  Russell ;  Russell  v.  Chell, 
51  Law  J.  Bep.  Chanc.  401 ;  Law  Bep.  19  Ch.D. 
432. 

4. — A.,  the  owner  of  a  small  cottage  and 
rough  land  at  S.,  devised  "  my  cottage  and  all 
my  land  at  S."  to  the  use  of  his  son  for  life, 
Bubject  to  a  stipulation  that  the  plantations, 
heather,  and  furze  be  all  preserved  "in  their 
present  state  "  ;  and  devised  "  all  other  my  free- 
hold manor,  messuages,  land,  and  real  estate." 
At  his  death  he  had  contracted  to  buy  the  house 
in  which  he  was  then  residing — a  house  of  con- 
siderable size,  with  garden  and  grounds  of  about 
ten  acres  adjoining  the  cottage  and  lands — bat 
such  contract  was  not  completed  at  his  death : — 
Held,  that  there  was  no  contrary  intention 
within  the  meaning  of  section  24  of  the  Wills 
Act,  1837,  but  that  construing  the  will  as  if 
made  on  the  day  of  his  death,  regard  being  had 
to  the  circumstances  of  the  testator  at  that  date 
and  to  the  residuary  devise,  the  description  of 
the  specific  devise  did  not  aptly  refer  to  the 
after-acquired  property,  which  therefore  passed 
by  the  residuary  devise.  In  re  Portal  and 
Lamb  (App.),  54  Law  J.  Bep.  Chanc.  1012  ;  Law 
Bep.  30  Ch.  D.  50. 

The  words  "  all  my  land "  cut  down  by  the 
context  so  as  to  exclude  the  house  which  other- 
wise would  have  passed,  on  the  authority  of 
Ewer  v.  Heyden  (2  Cro.  Eliz.  476,  658).    Ibid. 

Decision  of  Kay,  J.,  reversed.    Ibid. 

Per  Lindley,  L.J. — Section  24,  which  says  that, 
as  to  the  property  comprised  in  the  will,  the  will 
shall  speak  from  the  death  of  the  testator,  does 
not  prescribe  what  particular  clause  carries  a 
particular  property.    Ibid. 

Description  of  subject-matter :  particular  words. 

5. — "  Appurtenances  " :  devise  to  trustees]— 
The  word  "appurtenances"  does  not  properly, 
either  in  a  deed  or  a  will,  include  land  where  the 
principal  subject  of  gift  is  land  or  a  messuage. 
But  in  a  will,  if  the  circumstances  and  context 
shew  that  land  was  meant  to  pass  as  appur- 
tenant, the  word  is  flexible  enough  to  carry  such 
land.  In  ascertaining  such  intent,  as  between 
a  cestui  que  trust  under  a  devise  in  trust  and  the 
heir,  it  is  material  that  the  whole  land,  including 
that  claimed  as  appurtenant,  is  comprised  in  the 
devise  to  the  trustee.    It  is  also  material  that 
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the  cestui  que  trust's  interest  is  subjected  by  the 
will  to  charges  of  a  particular  amount.  Cuthbert 
v.  Robinson,  51  Law  J.  Rep.  Chanc.  238. 

6.— "Estate  and  effects"  in  M.]—k  testator 
domiciled  in  Great  Britain  bequeathed  all  his 
estate  and  effects  in  Mauritius :— Held,  to  pass 
debts  due  from  debtors  in  Mauritius.  Guthrie 
v.  Walrond,  52  Law  J.  Rep.  Chanc.  165;  Law 
Rep.  22  Ch.  D.  573. 

7. — "Farming  stock":  growing  crops] — 
A  gift  of  "  farming  stock  "  by  will  passes  the 
growing  crops  to  the  legatee,  although  the  real 
estate  on  which  the  crops  are  is  devised  to 
another  person.  Vaisey  v.  Reynolds  (5  Russ.  12 ; 
6  Law  J.  Rep.  (o.s.)  Chanc.  172)  dissented  from. 
Evans  v.  Williamson,  50  Law  J.  Rep.  Chanc. 
197 ;  Law  Rep.  17  Ch.  D.  696. 

8.—  "  Furniture ,  goods,  and  chattels  " :  "  ejus- 
dem  generis  " :  devise  of  ••  my  C.  estate  "  :  sale 
of  estate  :  proceeds  of  sale]— A  bequest  of  "  fur- 
niture, goods,  and  chattels  "  held  not  to  include 
jewellery,  guns,  pistols,  tricycles,  and  scientific 
instruments,  but  to  be  confined  to  the  popular 
meaning  of  the  terms  and  to  articles  ejusdem 
generis  with  "furniture,  goods,  and  chattels." 
Manton  v.  Tabois,  54  Law  J.  Rep.  Chanc  1008 ; 
Law  Rep.  30  Ch.  D.  92. 

9. — "Money  of  which  I  am  possessed"] — 
A  testatrix,  by  a  holograph  will  dated  in  1882, 
two  days  before  her  death  made  the  following 
disposition  : — "  I  leave  one  half  of  the  money  of 
which  I  am  possessed  to  my  sister  H.,  and  the 
remainder  to  be  divided  equally  between  my 
sisters  0.  and  S.,  and  after  them  to  their  chil- 
dren." The  testatrix  was  possessed  of  a  sum  of 
cash  at  her  bankers,  certain  stocks  and  shares, 
a  fourth  share  in  certain  leaseholds,  a  fourth 
share  in  the  proceeds  of  sale  of  certain  freeholds 
subject  to  a  trust  for  sale,  and  certain  furniture 
and  other  property  : — Held,  that  the  whole  of  the 
testatrix's  personal  property  passed  by  the  will. 
In  re  Cadogan ;  Cadogan  v.  Palagi,  53  Law  J. 
Rep.  Chanc.  207  ;  Law  Rep.  25  Ch.  D.  154. 

10. — Mortgages  on  real  security:  mortgages 
of  turnpike  tolls] — A  testator  bequeathed  all  his 
moneys,  stocks,  funds,  shares,  and  other  securities 
for  moneys,  "except  mortgages  on  real  and 
leasehold  security  " :— Held,  that  mortgages  of 
turnpike  tolls,  whether  the  toll-gates  and  toll- 
houses were  or  were  not  included  in  the  security, 
passed  under  the  gift  and  were  not  within  the 
exception.  Cavendish  v.  Cavendish  (App.),  55 
Law  J.  Rep.  Chanc  144 ;  Law  Rep.  30  Ch.  D. 
227. 

Decision  of  North,  J.  (53  Law  J.  Rep.  Chanc 
191 ;  Law  Rep.  24  Ch.  D.  685)  reversed.    Ibid. 

11. — "  Objects  of  vertu  or  taste  "] — A  testator, 
by  his  will,  gave  to  his  wife  absolutely  all  his 
gold  and  silver  plate,  ornamental  and  other 
china,  and  all  objects  of  vertu  or  taste  ;  and  he 
declared  that  his  wife  should  be  entitled  during 
her  life  to  his  leasehold  house  in  C.  Terrace,  and 
the  furniture  and  other  effects  therein.  At  the 
death  of  the  testator  there  were  in  his  house  in 
C.  Terrace  ten  valuable  pictures:— Held,  that 
these  pictures  did  not  pass  under  the  words 
Digest,  1881-1885. 


"  objects  of  vertu  or  taste,*'  but  passed  with  the 
furniture.  In  re  Londesborough ;  Bridgeman 
v.  Fitzgerald,  50  Law  J.  Rep.  Chanc.  9. 

12. — "  Outgoings  and  payments  "] — The  tes- 
tator bequeathed  a  leasehold  house,  such  bequest 
to  be  free  of  all  outgoings  and  payments  except 
the  annual  and  other  rent  payable  in  respect 
thereof.  The  testator  held  the  house  under  a 
lease  for  seventy-seven  years,  from  1820,  at 
a  yearly  rent  of  36Z.  10sM  and  the  lease  also 
contained  covenants  by  the  lessee  to  pay  10s. 
yearly  in  lieu  of  land  tax  redeemed,  and  to  pay 
rates  and  taxes,  and  to  repair,  paint,  and  insure 
the  house: — Held,  that  the  legatee  took  the 
house  subject  to  the  performance  of  all  the  cove- 
nants, though  entitled  to  have  all  outgoings  paid 
up  to  the  date  of  the  testator's  death.  In  re 
Taber;  Arnold  v.  Eayess,  51  Law  J.  Rep.  Chanc. 
721. 

13. — "  Real  estates  wheresoever  " :  leaseholds] 
—  A  testator,  by  his  will  in  1870,  declared  that 
his  trustees  should  stand  possessed  of  and  in- 
terested in  the  annual  income  of  his  real  and 
personal  estate,  upon  trust  to  pay  certain 
annuities  during  the  life  of  his  wife,  and  after 
her  decease  for  the  intents  and  purposes  fol- 
lowing:— "As  to  my  real  estates  wheresoever 
situated  (the  Victoria  Park  Cemetery  excepted), 
in  trust  to  pay  the  annual  rents  and  proceeds 
thereof  "  as  therein  mentioned ;  "  and  as  to  my 
freehold  estate  called  the  Victoria  Park  Cemetery 
and  my  personal  estate  wheresoever  situate, 
upon  trust  to  pay  the  dividends,  interest,  and 
annual  produoe  thereof  "  to  his  five  daughters 
equally.  The  testator  was  possessed  of  both 
freehold  and  leasehold  estates  : — Held,  that  the 
leaseholds  were  not  included  in  the  words  "  all 
my  real  estate  wheresoever  situate,"  but  passed 
under  the  gift  of  personal  estate.  Butler  v. 
Butler,  54  Law  J.  Rep.  Chanc.  197 ;  Law  Rep. 
28  Ch.  D.  66. 

Wilson  v.  Eden  (11  Beav.  237,  252 ;  17  Law 
J.  Rep.  Chanc  459),  Turner  v.  Turner  (21  Law 
J.  Rep.  Chanc.  843),  Gully  v.  Davis  (39  Law  J. 
Rep.  Chanc.  684 ;  Law  Rep.  10  Eq.  562),  and 
Moose  v.  White  (Law  Rep.  3  Ch.  D.  763)  discussed 
and  explained.    Ibid. 

14. — "  Stock-in-trade  "] — A  testator,  who  was 
a  barge-builder,  specifically  bequeathed  to  his 
son  his  business,  "  together  with  all  and  singular 
his  stock-in-trade  as  a  barge-builder."  It  is 
a  custom  in  the  testator's  trade  for  a  barge- 
builder  when  selling  a  new  barge  to  accept  an 
old  barge  in  part  payment,  which  he  repairs 
and  lets  out  on  hire.  At  the  testator's  decease 
there  were  five  old  barges  belonging  to  him 
which  had  been  thus  acquired,  and  were  thus 
let  out  on  hire  : — Held,  that  these  barges  formed 
part  of  the  testator's  stock-in-trade  as  a  barge- 
builder,  and  passed  under  the  specific  bequest. 
In  re  Richardson ;  Richardson  v.  Pilliner,  50 
Law  J.  Rep.  Chanc.  488. 

Direction  to  carry  on  business  not  binding  on 
next-of-kin  or  heir-at-law.  See  Administra- 
tion, 56. 
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Gift  cum  onere. 

16. — Prima  facie  a  beneficiary  under  a  will 
may  disclaim  one  of  two  gifts,  but  must  take  or 
reject  the  whole  of  a  single  gift : — Held,  there- 
fore, that  the  donee  under  a  will  of  "  estate  and 
effects  "  in  Mauritius  could  not  repudiate  oner- 
ous leaseholds,  part  of  the  gift,  and  take  the 
rest.  Guthrie  v.  Walrond,  52  Law  J.  Rep. 
Chanc.  165  ;  Law  Rep.  22  Ch.  D.673. 

16. — Testator  devised  and  bequeathed  a  free- 
hold house  and  the  furniture  and  effects  therein 
on  trust  for  A.  and  B.  for  life.  The  house  was 
subject  to  a  mortgage  for  more  than  its  value  :  — 
Held,  that  A.  and  B.  were  entitled  to  the  use  of 
the  furniture  without  keeping  down  the  interest 
on  the  mortgage.  Syer  v.  Gladstone,  Law  Rep. 
30  Ch.  D.  614. 

Residuary  or  specific,   whether   gift  is.      See 
supra,  Residuary  Gift,  1-3. 

Substitution. 

Gift  whether  original  or  substitutional. 

1. — Gift  to  a  class :  remoteness] — A  testator 
devised  real  estate  to  trustees,  and  directed 
them,  after  the  death  of  the  longest  liver  of  his 
daughter,  his  son,  and  any  widow  whom  his  son 
might  leave,  to  sell  the  same,  and  to  stand  pos- 
sessed of  the  proceeds  of  sale,  and  of  the  rents 
and  profits  until  sale,  upon  trust  to  divide  them 
"  equally  amongst  all  and  every  the  child  and 
children  of  my  son  W.  and  my  daughter  M., 
Bhare  and  share  alike,  and  the  issue  of  such  of 
them  as  may  be  then  dead  leaving  issue,  such 
issue  to  be  entitled  to  no  more  than  their  parent 
or  respective  parents  would  have  been  if  living.1' 
The  testator  directed  that  if  his  daughter's  son 
then  living  should  die  without  leaving  issue,  or 
leaving  issue  all  of  them  should  die  under  age 
and  unmarried,  the  trustees  should  pay  the 
share  which  would  have  been  payable  to  him 
under  the  above  trusts  to  the  children  of  J.; 
and  that  if  W.  died  without  leaving  issue,  or 
leaving  issue  all  of  them  should  die  under  age 
and  unmarried,  the  trustees  should  pay  the 
share  which  would  have  been  payable  to  them 
under  the  truBts  aforesaid  to  the  children  of  J. 
and  M.  W.  survived  M.  and  died  leaving  a 
widow.  The  testator's  heir-at-law  having  claimed 
the  trust  estate,  on  the  ground  that  the  disposi- 
tion of  the  proceeds  of  sale  was  void  for  remote- 
ness as  being  a  gift  to  a  class  not  ascertainable 
till  the  death  of  the  son's  widow — the  period  of 
distribution — who  might  be  a  person  unborn  at 
the  testator's  death,— Held,  that  the  gift  was 
not  a  gift  to  such  children  of  W.  and  M.  as 
should  be  living  at  the  period  of  distribution  and 
the  issue  of  such  of  them  as  should  be  then 
dead,  but  a  gift  to  all  the  children  of  W.  and  M., 
with  a  gift  over  by  way  of  substitution  of  the 
shares  of  such  of  them  as  might  die  before  the 
period  of  distribution  leaving  issue  ;  and  that  if 
the  gift  over  of  any  Bhare  was  void  for  remote- 
ness the  original  gift  remained  unaffected. 
Therefore  the  heir-at-law  had  no  title.    Goodier 


v.  Johnson  (App.),  51  Law  J.  Rep.  Chanc.  369; 
Law  Rep.  18  Ch.  D.  441. 

Persons  entitled  under  substitutional  gift 

2. — Death  coupled  with  words  of  contingency] 
— A  testator  directed  that  in  case  of  the  decease 
of  any  member  of  a  class  of  legatees  leaving  a 
family,  then  such  share  as  the  parent  would 
have  taken  Bhould  be  divided  amongst  the  chil- 
dren :  —Held,  that  decease  meant  decease  in  the 
testator's  lifetime.  In  re  Hayward ;  Creery  v. 
Lingwood,  51  Law  J.  Rep.  Chanc.  513;  Law 
Rep.  19  Ch.  D.  470. 

3. — "Executors  or  administrators"  :  next-of- 
kin]— A.  gift  in  a  will  to  A.,  and  in  case  of  his 
death  to  his  executors  or  administrators,  passes 
to  the  legatee's  personal  representative  as  part 
of  his  personal  estate.  In  re  Clay ;  Clay  v. 
Clay  (App.),  54  Law  J.  Rep.  Chanc.  648. 

Palin  v.  Hills  (1  Myl.  &  K.  470)  overruled. 
Ibid. 

4.— "Heirs":  gift  to  a  class  "or  their 
heirs  " :  '•  heirs  "  construed  "  next-of-kin"]— 
Bequest  of  personalty,  in  remainder  after  life 
interests,  upon  trust  for  sale  and  division  among 
the  "  surviving  sisters  or  sister  of  my  wife  or 
their  heirs  "  : — Held,  that  the  gift  being  substi- 
tutionary, "heirs  "  must  be  construed  to  mean 
statutory  next-of-kin.  Held  also,  that  "sur- 
viving "  meant  surviving  the  testator.  In  re 
Stannard ;  Stannard  v.  Burt,  52  Law  J.  Rep. 
Chanc.  355. 

Smith  v.  Butcher  (48  Law  J.  Rep.  Chanc.  136; 
Law  Rep.  10  Ch.  D.  113)  explained ;  Neilson  v. 
Monro  (27  W.  R.  936)  followed.    Ibid. 

5. — "Heirs":  gift  of  real  and  personal 
estate] — A  testator  devised  and  bequeathed  to 
his  wife  all  his  property,  real  or  personal,  upon 
trust  for  herself  for  life ;  and,  after  her  death, 
to  be  equally  divided  amongst  all  his  children, 
"  or  such  of  them  as  may  be  then  surviving,  or 
their  heirs."  Two  of  the  children  died  before 
the  wife,  leaving  sons  and  daughters: — Held, 
that,  as  to  these  children,  the  word  "  heirs  "  had 
a  double  meaning— namely,  next-of-kin  as  to  the 
personalty,  and  heirs-at-law  as  to  the  real  estate. 
Keay  v.  Boulton,  54  Law  J.  Rep.  Chanc.  48 ;  Law 
Rep.  25  Ch.  D.  212. 

6.— Issue  of  parent  dead  at  date  of  wiU)— 
Testator,  by  will  in  1860,  gave  property  to  trus- 
tees on  trust  for  his  sister  for  life,  and  after  her 
death  on  trust  to  pay  the  principal  to  the  child 
or  children  of  his  sister  equally  at  twenty-one, 
"  and  if  any  of  them  die  leaving  issue,  the 
share  or  shares  of  such  of  them  as  shall  so  die 
shall  go  to  their  respective  issue,"  and  if  any 
should  die  under  the  age  of  twenty-one  without 
issue,  the  share  or  shares  of  such  of  them  as 
should  so  die  should  lapse.  The  testator  died 
in  1861.  His  sister  died  in  1881,  having  had 
three  children,  two  of  whom  were  dead  at  the 
date  of  the  will,  one  leaving  issue,  and  the  other 
without  issue : — Held,  that  the  issue  of  the  child 
dead  at  the  date  of  the  will  were  not  entitled 
nnder  the  will.  In  re  Barker;  Asquith  v. 
Saville,  51  Law  J.  Rep.  Chanc  835. 
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Christopherson  v.  Naylor  (1  Mer.  320)  fol- 
lowed.   Ibid. 

7. — Bequest  by  will  of  personal  property  "  to 
all  the  children  of  A.  or,  in  event  of  decease,  to 
their  descendants,  share  and  share  alike."  A. 
had  six  children,  of  whom  one  died  before  the 
date  of  the  will  leaving  a  child,  and  the  other 
five  survived  the  testator :  —Held,  that  the  child 
of  the  deoeased  ohild  of  A.  was  not  entitled  to 
share  in  the  property.  In  re  Webster ;  Widgen 
v.  Mello,  52  Law  J.  Rep.  Chanc.  767 ;  Law  Rep. 
23  Ch.  D.  787. 

In  re  Sibley's  Trusts  (46  Law  J.  Rep.  Chanc. 
887;  Law  Rep.  5  Ch.  D.  494)  considered  and 
distinguished.    Ibid. 

8.  —  Gift  by  will  of  a  sum  of  money  to 
trustees,  on  trust,  after  the  death  of  the  widow  of 
a  cousin  of  the  testatrix,  for  the  children  of  the 
cousin,  share  and  share  alike  ;  provided  that  in 
case  of  any  of  the  children  dying  in  the  lifetime 
of  the  testatrix  leaving  issue,  such  issue  should 
take  the  share  to  which  their  parent  would  have 
been  entitled  if  living.  One  of  the  children  was 
dead  when  the  will  was  made,  and  a  codicil 
shewed  that  the  testatrix  was  aware  of  this  : — 
Held,  that  the  issue  of  that  child  took  a  share 
in  the  money.  In  re  Potter's  Trust  (39  Law  J. 
Rep.  Chanc.  102 ;  Law  Rep.  8  Eq.  52)  followed. 
In  re  Lucas's  Witt,  Law  Rep.  17  Ch.  D.  788. 

Testamentary  appointment.    See  Colonial  Law 
— Canada,  22. 

Survivorship. 
Period  of  survivorship. 

1. — A  testator  by  his  will  gave  all  his  real 
and  personal  estate  remaining  after  payment  of 
debts,  Ac,  to  J.  S.  for  life,  and  at  her  decease  he 
gave  the  same  to  M.  A.  and  W.  A.  "  if  they  are 
both  living  at  the  time  of  her  decease,  and  in 
case  of  the  death  of  either  of  them  before  J.  S." 
he  gave  "  the  whole  to  the  survivor  of  them  for 
their  own  use  and  benefit  absolutely."  The 
testator  died  seised  of  real  estate;  after  the 
testator's  death  W.  A.  died,  then  M.  A.,  and  J.  S. 
last  of  all :— Held,  that  upon  the  true  construc- 
tion of  the  will  the  word  "survivor"  in  the 
ultimate  gift  meant  the  survivor  of  M.  A.  and 
W.  A.  living  at  the  death  of  J.  S.  the  tenant  for 
life ;  that  since  M.  A.,  though  she  survived  W.  A., 
had  predeceased  J.  8.,  she  had  not  come  within 
the  terms  of  this  ultimate  gift,  and  that  upon 
the  death  of  J.  S.  there  was  an  intestacy  as  to 
the  property  given  by  the  will,  and  the  real  pro- 
perty consequently  passed  to  his  heir-at-law. 
In  re  Hill  to  Chapman  (App.),  54  Law  J.  Rep. 
Chanc.  595. 

Decision  of  Pearson,  J.  (53  Law  J.  Rep.  Chanc. 
541),  affirmed.    Ibid. 

44  Survivor  "  when  to  be  read  "  other"  or  "  longest 

liver." 

2. — A  testator  devised  and  bequeathed  pro- 
perty upon  trust  for  his  four  children  equally 
during  their  lives,  with  remainder  to  their  re- 
spective children  at  twenty-one,  and  directed 


that  in  the  event  of  any  one  of  his  children 
dying  without  leaving  children  who  should  at- 
tain twenty -one,  the  share  of  the  child  so  dying 
should  be  in  trust  for  the  survivor  or  survivors 
of  his  children  for  their  lives,  with  remainder  to 
their  respective  children.  The  will  contained 
no  gift  over  on  the  death  and  failure  of  issue  of 
all  the  testator's  children : — Held,  that,  in  the 
absence  of  such  a  gift  over,  the  words  "  survivor 
or  survivors  "  could  not  be  construed  as  equiva- 
lent to  "other  or  others,"  but  must  be  read  in 
their  natural  and  ordinary  meaning.  In  re 
Horner's  Estate ;  Pomfret  v.  GraJiam,  51  Law 
J.  Rep.  Chanc.  43 ;  Law  Rep.  19  Ch.  D.  186. 

In  re  Walker's  Estate;  Church  v.  Tyacke 
(48  Law  J.  Rep.  Chanc.  598 ;  Law  Rep.  12  Ch.  D. 
205)  doubted.    Ibid. 

3- — Testator  devised  copyholds  subject  to  life 
interests  to  his  cousins  A.  and  B.,  their  heirs  and 
assigns,  as  tenants  in  common ;  but  if  either 
should  die  in  the  lifetime  of  the  tenants  for  life 
and  without  leaving  lawful  issue  then  living,  he 
devised  her  share  to  the  survivor  of  them,  her 
heirs  and  assigns.  A.  died,  leaving  issue ;  then 
B.  died,  without  issue ;  afterwards  the  tenant 
for  life  died : — Held,  that  B.'s  share  went  to  A.'s 
representative,  though  A.  did  not  survive  B.  In 
re  Johnson ;  Hickman  v.  Williamson,  58  Law 
J.  Rep.  Chanc.  1116. 

4. — A  testator  gave  legacies  to  four  named 
persons  for  their  respective  lives,  and  continued, 
"  the  interest  on  all  these  legacies  is  to  be  paid 
regularly  to  the  respective  parties  as  it  becomes 
due ;  and  in  the  event  of  either  of  the  parties 
dying,  and  without  child  or  children,  then  the 
legacy  of  the  deceased  is  to  be  at  once  divided 
amongst  the  survivors."  The  will  contained  a 
residuary  gift.  The  last  survivor  of  the  four 
named  persons  having  died  without  children, — 
Held,  that  his  legacy  fell  into  the  residue.  In 
re  Mortimer;  Griffiths  v.  Mortimer ',  64  Law  J. 
Rep.  Chanc.  414. 

Nevill  v.  Boddam  (28  Beav.  554  ;  29  Law  J. 
Rep.  Chanc  738)  and  In  re  Cobbett's  Trusts 
(Johns.  891 ;  29  Law  J.  Rep.  Chanc.  458)  followed. 
Maden  v.  Taylor  (45  Law  J.  Rep.  Chanc.  569) 
and  Davidson  v.  Kimpton  (see  next  case)  con- 
sidered.   Ibid. 

6.— A  testator  bequeathed  the  dividends  of 
a  sum  of  10,0001.  consols  unto  and  equally  be- 
tween his  four  daughters,  and  from  and  imme- 
diately after  their  several  and  respective  deceases 
he  bequeathed  the  10,0002.  to  their  children 
respectively — namely,  one  fourth  part  thereof 
unto  and  equally  between  the  children  of  each 
daughter.  And,  in  case  any  one  or  more  of  the 
daughters  should  die  without  leaving  issue  her 
or  them  surviving,  he  bequeathed  the  share  or 
shares  of  the  stock  so  bequeathed  to  and  in- 
tended for  the  issue  (had  there  been  such)  "  unto 
the  survivors  or  survivor  "  of  the  four  daughters, 
equally  if  more  than  one,  and  if  but  one  to  that 
one  absolutely.  Three  of  the  daughters  married, 
and  died  leaving  children.  The  fourth  was  the 
longest  liver,  and  was  a  spinster  of  the  age  of 
fifty -four ;—  Held,  that  on  her  death  without 
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leaving  issue  she  would  be  entitled  to  her  own 
one  fourth  share  of  the  10,000Z.  absolutely ;  that 
it  might  be  assumed  that  she  would  never  have 
any  children,  and  that  the  share  might  be 
transferred  to  her  at  once.  Maden  v.  Taylor 
(45  Law  J.  Rep.  Chanc.  569)  approved  and  fol- 
lowed. Davidson  v.  Kimpton,  Law  Rep.  18 
Ch.  D.  213. 

6.—  A  testator  devised  to  each  of  his  children 
an  estate  for  the  life  of  that  child,  with  remainder 
to  the  children  of  that  child ;  and  in  case  any  or 
either  of  the  testator's  children  should  die  with- 
out leaving  any  child  or  children  him,  her,  or 
them  surviving,  then  the  testator  devised  the 
estates  to  which  their  child  or  children  respec- 
tively would  have  been  entitled  under  the  will,  if 
living,  to  his,  the  testator's,  surviving  children 
for  their  respective  natural  lives,  and  after 
their  deceases  respectively  he  gave  their  respec- 
tive shares  to  their  respective  children,  their 
heirs,  executors,  administrators,  and  assigns. 
There  was  no  fcift  over  on  the  death  of  all  the 
testator's  children  without  leaving  issue.  C, 
one  of  the  testator's  children,  died  without  leav- 
ing issue.  Some  of  the  children  were  then 
living :  others  had  died  leaving  children  of  theirs 
then  living : — Held,  that  the  word  "  surviving  " 
was  to  be  read  in  its  proper  sense,  and  that  the 
children  of  those  children  of  the  testator  who 
had  predeceased  G.  took  no  interest  in  the  es- 
tate of  which  C.  was  tenant  for  life.  The  fact 
that  the  original  shares  are  all  settled  by  the 
will,  and  that  the  shares  which  the  "  survivors  " 
take  in  the  share  of  a  child  who  dies  without 
issue  are  settled  in  the  same  way  as  their  ori- 
ginal shares,  is  not  by  itself  sufficient  to  shew 
that  "  survivors  "  is  used  otherwise  than  in  its 
proper  sense.  In  re  Benn ;  Benn  v.  Benn 
(App.),  Law  Rep.  29  Ch.  D.  839. 

Trust  Estate. 

[Trust  and  mortgage  estates  on  death  of  sole 
trustee  or  mortgagee  to  devolve  on  legal  per- 
sonal representative.  44  &  45  Vict.  c.  41,  s.  30.] 

Trustee.  ** 

Legal  estate. 

A  testator,  after  directing  his  debts  to  be 
paid,  devised  real  estate  to  trustees  (the  same 
persons  as  his  executors),  on  trust  to  apply  the 
rents  for  the  benefit  of  his  daughter  D.  during 
minority,  to  permit  her  to  receive  the  rents 
during  life,  and  after  her  death  on  trust  for  and 
he  devised  the  premises  to  such  of  her  children 
as  attained  twenty-one : — Held,  that  the  trustees 
had  the  whole  legal  estate.  Marshall  v.  Gingell, 
51  Law  J.  Rep.  Chanc.  818 ;  Law  Rep.  21  Ch. 
D.  790. 

Trusts  by  Reference. 
See  Settlement,  19. 

Validity  of  Gift. 

Direction  to  brick  up  house  and  furniture  for 
twenty  years  :  mils  act,  1837  (1  Vict.  c.  26),  s.  3] 


— Testatrix  devised  her  freehold  dwelling-house, 
yard,  garden,  and  outbuildings,  and  also  her  fur- 
niture, to  trustees,  with  directions  to  them  to 
block  up  the  doors,  windows,  and  chimneys  of 
the  house,  except  the  kitchens  and  hall,  and  to 
leave  the  house  with  the  furniture  in  it  so 
blocked  up  for  the  period  of  twenty  years  from 
her  death ;  and  further,  to  put  a  married  couple 
in  the  occupation  of  the  kitchens,  garden,  and 
outbuildings,  at  a  nominal  rent  of  one  half- 
penny per  week,  in  consideration  of  their  look* 
ing  after  the  premises,  and  in  particular  the 
blockade;  and  after  the  determination  of  the 
term  of  twenty  years,  and  subject  to  the  trusts 
aforesaid,  the  testatrix  devised  the  premises  to 
devisees  beneficially  :— Held,  that  the  trusts  of 
the  real  and  personal  estate  were  invalid,  and 
that  such  real  and  personal  estate  passed  as  un- 
disposed of  for  the  term  of  twenty  years  from 
the  death  of  the  testatrix.  Brown  v.  Burdett, 
52  Law  J.  Rep.  Chanc.  52;  Law  Rep.  21  Ch. 
D.  667. 

Gift  void  for  remoteness.    See  Remoteness. 

Vesting. 
Interest  whether  vested  or  contingent. 

1. — Erroneous  reference  to  previous  gift] — A 
testator  gave  the  interest  of  a  sum  of  stock  to 
V.  D.,  "  which  interest  he  is  to  enjoy  together 
with  his  wife  M.  D.  during  their  respective 
lives,  but  in  the  event  of  either  dying  and  that 
the  survivor  should  marry  again,  then  the  before- 
mentioned  sum  to  be  divided,  share  and  share 
alike,  between  their  children ;  ...  an  arrange- 
ment ultimately  to  take  plaoe  at  the  death  of 
their  parents,  should  neither  marry  again ; "  and 
then  directed  that  the  money  should  not  be  re- 
moved from  the  English  funds  during  the  life- 
time of  V.  D.  and  M.  D.,  nor  until  the  period 
arrived  "  for  its  distribution  (after  their  death) 
among  their  children  surviving,  share  and  share 
alike  "  : — Held,  that  the  concluding  words  were 
not  sufficient  to  render  the  previously  vested 
gift  contingent.  In  re  Duke ;  Hannah  v.  Duke 
(App.),  Law  Rep.  16  Ch.  D.  112. 

2. — Gift  at  specified  age  with  interim  trust 
for  maintenance]  —  Gift  by  will  of  residuary 
real  and  personal  estate  to  trustees  in  trust  for 
sale,  conversion,  and  investment,  and  to  hold  the 
investments  upon  trust  to  pay  the  income  there- 
of, "or  Buch  part  thereof"  as  the  trustees 
should  "  from  time  to  time  deem  expedient,"  in 
or  towards  the  maintenance  and  education  of 
the  children  of  the  testatrix  until  they  should 
attain  their  respective  ages  of  twenty-one  years ; 
and  from  and  immediately  after  their  attaining 
their  respective  ages  of  twenty-one  years,  then 
upon  trust  to  pay  and  transfer  the  capital  to  the 
said  children  in  equal  shares,  and  to  settle  each 
daughter's  "share  whether  original  or  accru- 
ing "  ;  with  power  to  the  trustees  to  dispose  of 
any  competent  part,  not  exceeding  one  half,  of 
"the  presumptive  share  of  any  of  her  child- 
ren," for  their  advancement  in  life.  The  tes- 
tatrix left  three  children,  of  whom  two  attained 
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twenty -one  and  one  died  an  infant : — Held,  that 
the  infant's  one  third  share  of  the  residuary 
estate  of  the  testatrix  was  contingent.  Fox  v. 
Fox  (Law  Rep.  19  Eq.  286)  distinguished.  In 
re  Parker ;  Barker  v.  Barker,  Law  Bep.  16 
Ch.  D.  44. 

3. — Bequest  of  residuary  personal  estate  to 
trustees  in  trust  for  conversion  and  investment, 
and  to  pay  the  income  to  B.  for  his  maintenance 
and  until  he  should  attain  the  age  of  thirty ; 
and  upon  his  attaining  that  age  to  pay  or  trans- 
fer the  capital  to  him  absolutely.  £.  survived 
the  testator  and  died  under  thirty : — Held,  that 
he  took  a  vested  interest.  In  re  Bunn ;  Isaacson 
v.  Webster,  Law  Bep.  16  Ch.  D.  47. 

4. — Under  a  marriage  settlement  certain 
funds  were  held  by  trustees,  upon  trust,  after 
certain  events  which  happened,  for  the  issue  of 
L.  S.  .  :  .  in  such  manner  as  she  should  by 
will  appoint.  L.  S.,  by  her  will,  appointed  the 
funds  to  trustees — as  to  three  fifths,  upon  trusts 
in  favour  of  her  daughter  absolutely,  and  as  to 
the  remaining  two  fifths,  upon  trust  to  pay  the 
income  to  her  son  until  he  should  attain  the  age 
of  forty  years,  and  when  he  should  attain  that 
age  upon  trust  for  him  absolutely ;  and  the  tes- 
tatrix directed  that  if  her  son  should  attempt  to 
alienate  his  share,  the  appointment  in  his  favour 
should  be  void  and  his  snare  should  be  held  in 
trust  for  the  daughter :— Held,  upon  the  con- 
struction of  the  will,  that  the  son  acquired  a 
vested  interest  in  the  two  fifths  subject  to  a 
possible  defeasance  in  favour  of  the  daughter, 
and  that  therefore  the  whole  of  the  beneficial 
interests  in  the  trust  funds  was  absolutely  dis- 
posed of  by  the  will.  Scotney  v.  Lomer,  54  Law 
J.  Bep.  Chanc.  558 ;  Law  Bep.  29  Ch.  D.  535. 
[Affirmed  on  appeal,  55  Law  J.  Bep.  Chanc.  443.] 

In  re  Bunn;  Isaacson  v.  Webster  (see  last 
case)  followed.    Ibid. 

Held  also,  that  an  absolute  disposition  having 
been  effected  by  the  exercise  of  the  power  of 
appointment,  the  trustees  appointed  under  the 
power  were  substituted  for  the  trustees  of  the 
original  settlement,  and  the  latter  were  not 
responsible  for  a  breach  of  trust  committed 
by  the  trustees  so  appointed.    Ibid. 

Ferrier  v.  Jay  (39  Law  J.  Bep.  Chanc.  121 ; 
Law  Bep.  10  Eq.  550)  and  Busk  v.  Aldam  (44 
Law  J.  Bep.  Chanc.  119 ;  Law  Bep.  19  Eq.  16) 
explained  and  distinguished.    Ibid. 

5. — Gift  of  income  till  marriage :  direction  to 
pay  capital  on  marriage]—  Testatrix  by  her  will 
gave  the  residue  of  her  stocks  and  shares  to  her 
exeoutors  and  trustees,  upon  trust  to  pay  the 
dividends  and  interest  thereof  to  her  great- 
nephew  G.  E.  B.  W.  until  his  marriage,  and  at 
the  time  of  his  marriage  to  hand  over  the  stocks 
and  shares  to  the  said  G.  E.  B.  W. :— Held,  that 
the  gift  was  vested.  In  re  Wrey ;  Stuart  v. 
Wrey,  54  Law  J.  Bep.  Chanc.  1098 ;  Law  Bep. 
30  Ch.  D.  507. 

6. — Bemainder  whether  vested  or  contingent : 
words  importing  contingency  read  as  gift  sub- 
ject to  prior  estates] — A  testatrix  devised  lands 
to  trustees,  upon  trust  for  A.  for  life ;  and  after 


her  death,  upon  trust  for  B.  for  life  "  if  she  should 
be  living  at  the  time  of  the  decease  of  the  said 
A. ;  but  if  she  should  be  then  dead,"  upon  trust 
for  C.  and  D.  as  tenants  in  common.  There  was 
a  residuary  gift  in  favour  of  B.  absolutely.  B. 
survived  A.  and  died  : — Held,  that  B.  took  only 
a  life  interest  in  the  devised  lands,  and  that  on 
her  death  the  gift  over  to  C.  and  D.  took  effect. 
In  re  Martin ;  Smith  v.  Martin,  54  Law  J.  Bep. 
Chanc.  1071. 

Period  of  vesting, 

7. — Forfeiture  clause :  acceleration] — A  testa- 
tor gave  freeholds  and  leaseholds  on  trust  for  A. 
for  life,  to  be  conveyed  to  A.'s  children  on  his 
death  in  equal  shares  as  they  respectively  at- 
tained twenty-one,  with  a  gift  over  if  none  of 
the  children  attained  that  age,  and  directed  that 
A.'s  life-interest  should  cease  on  alienation  or 
bankruptcy,  and  that  in  that  case  the  gift  to  the 
children  should  be  accelerated.  The  will  con- 
tained a  residuary  clause  which  carried  the 
leaseholds  but  not  the  freeholds.  A.  was  the 
testator's  heir-at-law,  and  was  a  bachelor;  he 
charged  his  life-interest  in  the  freeholds : — Held, 
that  the  charge  operated  as  a  forfeiture  of  A.'s 
life-interest ;  that  there  was  no  acceleration  of 
the  gift  over ;  that  until  the  death  of  A.,  or  the 
birth  of  a  child,  the  rents  of  the  freeholds  went 
to  A.,  as  the  heir-at-law,  and  his  assigns,  but 
that  the  rents  of  the  leaseholds  passed  under 
the  residuary  bequest.  Hurst  v.  Hurst  (App.), 
51  Law  J.  Bep.  Chanc.  729 ;  Law  Bep.  21  Ch. 
D.  278. 

Doe  d.  Bloomfield  v.  Eyre  (5  Com.  B.  Bep.  713 ; 
18  Law  J.  Bep.  C.P.  284)  discussed.    Ibid. 

Decision  of  Fry,  J.  (51  Law  J.  Bep.  Chanc 
417),  affirmed.    Ibid. 

8. — Gift  of  real  and  personal  estate  :  interim 
income  :  mixed  fund :  suspense  of  vesting] — 
Testator  devised  the  residue  of  his  real  estate  to 
trustees  in  trust  for  A.  for  life ;  and,  after  her 
death,  upon  trust  to  apply  such  part  of  the  rents 
as  should  be  necessary  for  the  maintenance  of 
B.  until  she  should  attain  twenty-one ;  and, 
upon  her  attaining  that  age,  in  trust  for  her  for 
life ;  and,  after  her  death,  in  trust  for  her  child 
and  children  who  should  attain  twenty -one ;  but 
if  no  child  should  attain  twenty-one,  upon  trust 
to  convey  to  such  persons  as  she  should  by  deed 
or  will  appoint.  And  the  testator  gave  the  resi- 
due of  his  personal  estate  to  the  same  trustees, 
upon  trust  to  convert  and  invest  and  to  pay  the 
income  to  A.  for  life ;  and,  after  her  death,  to 
B.  for  life  ;  and,  after  her  death,  upon  trust  for 
her  child  and  children  who  should  attain  twenty- 
one  ;  but  if  no  child  should  attain  twenty-one, 
as  she  should  by  deed  or  will  appoint.  B.  at- 
tained twenty-one  in  the  lifetime  of  A.,  survived 
her,  and  died  leaving  the  plaintiff,  her  only 
child,  who  was  still  an  infant : — Held,  that  the 
testator  had  really  mixed  up  the  whole  of  his 
real  and  personal  estate  in  one  mass ;  and  that, 
therefore,  the  intermediate  rents  of  the  real 
estate,  until  the  same  should  vest  in  some  person 
absolutely,  must  be  accumulated,  and  did  not  go 


646 


WILL,  Verting— WITHDRAWAL. 


to  the  heir-at-law.  Williams  v.  Murrell,  52  Law 
J.  Rep.  Chanc.  631 ;  Law  Rep.  23  Ch.  D.  360 
(nom.  In  re  Dumble). 

9. — Gift  over  "from  and  after  decease  "  of  A. 
without  leaving  issue] — In  construing  a  will 
words  are  to  be  construed  according  to  their 
plain  ordinary  meaning,  unless  the  context 
shews  them  to  have  been  used  in  a  different 
sense,  or  unless  this  rule  would  lead  to  some 
manifest  absurdity  or  incongruity.  Rhodes  v. 
Rhodes,  61  Law  J.  Rep.  P.C.  53 ;  Law  Rep.  7 
App.  Gas.  192. 

A  testator  gave  certain  property  to  his  wife  for 
life,  and  the  residue  of  his  estate  to  the  issue  of 
their  marriage,  and  "  from  and  after  the  decease  " 
of  his  wife  without  leaving  issue  of  their  mar- 
riage he  gave  his  estate  to  the  appellant.  There 
was  no  issue  of  the  marriage : — Held,  notwith- 
standing the  words  "  from  and  after  the  decease,' ' 
that  the  appellant's  interest,  regard  being  had 
to  the  general  scheme  and  to  the  several  provi- 
sions of  the  will,  vested  immediately  on  the 
death  of  the  testator,  and  was  not  postponed 
until  the  death  of  the  wife.    Ibid. 

10.— Gift  over  on  death  before  "final  divi- 
sion "]— A  testator  gave  each  of  four  persons  a 
fourth  of  the  proceeds  of  his  residue,  and  in  case 
of  the  death  of  any  legatee  before  the  "  final 
division "  of  his  estate  he  gave  that  legatee's 
share  over.  One  legatee  died  more  than  a  year 
after  the  testator,  but  before  the  estate  had  been 
distributed:— Held,  that  his  personal  represen- 
tatives were  entitled  to  his  fourth  share.  In  re 
WUhms ;  Spencer  v.  Duckworth,  50  Law  J.  Rep. 
Chano.  774 ;  Law  Rep.  18  Ch.  D.  634. 

11. — Gift  over  on  death  before  payment] — A 
testator,  in  case  of  the  death  of  any  of  his  chil- 
dren without  leaving  issue  before  payment  of 
any  part  of  reversionary  legacies,  directed  such 
parts  to  be  divided  among  the  others  and  other 
of  them,  and  in  case  of  the  death  of  a  child 
leaving  issue  before  such  payment,  he  directed 
such  parts  to  be  divided  among  the  children  of 
such  child: — Held,  first,  that  "payment"  re- 
ferred to  the  time  when  the  shares  given  over 
became  payable,  and  the  gift  over  was  not  void 
for  uncertainty ;  secondly,  that  "  others  "  meant 
children  other  than  those  who  had  died  without 
leaving  issue ;  thirdly,  that  the  gift  over  applied 
to  accrued  as  well  as  original  shares.  In  re 
Chaston;  Chasten  v.  Seago,  50  Law  J.  Rep. 
Chanc.  716 ;  Law  Rep.  18  Ch.  D.  218. 

12. — Gift  over  on  death  before  share  payable] 
— A  testator,  by  his  will,  bequeathed  an  annuity 
to  his  daughter,  and  directed  that  after  her  death 
the  trustees  should  hold  2,000Z.,  part  of  the  fund 
set  apart  to  secure  the  annuity,  upon  trust  to 
pay  and  divide  the  Bame  unto  and  equally  be- 
tween the  child  and  children  of  the  daughter  as 
and  when  they  should  respectively  attain  twenty- 
one,  and  in  case  any  of  the  children  should  die 
before  their  shares  should  become  "  payable  as 
aforesaid  "  without  leaving  issue,  the  share  or 
shares  of  him,  her,  or  them  so  dying  should  be 
paid  to  the  survivor  or  survivors  of  them,  equally 
if  more  than  one,  and  if  but  one  the  whole  to 


that  one,  with  power  for  the  trustees  during  the 
respective  minorities  of  the  children  to  apply 
the  income  of  his,  her,  or  their  expectant  share 
or  shares  towards  his,  her,  or  their  maintenance 
and  education ;  and  if  all  such  children  should 
die  under  twenty-one  without  leaving  issue,  the 
fund  was  given  over : — Held,  that  the  children's 
shares  absolutely  vested  at  twenty-one,  and  were 
not  divested  by  subsequent  death  without  issue 
in  their  mother's  lifetime.  Partridge  v.  BayUs, 
Law  Rep.  17  Ch.  D.  835. 

18. — Gift  over  on  death  of  A.  leaving  children : 
direction  to  convey  to  A.  absolutely] — A  testatrix 
devised  all  her  real  and  personal  estate  to 
trustees  upon  trust  to  pay  her  debts  and  certain 
annuities ;  and  as  to  "  all  the  residue "  she 
directed  her  trustees  to  "convey,  assign,  or 
otherwise  assure  the  same  unto  and  to  the  use 
of  "  her  son,  "  his  heirs,  executors,  administra- 
tors, and  assigns,  absolutely ;  and  if  my  said  son 
shall  marry,  and  shall  die  leaving  children  of 
such  marriage  who  shall  live  to  attain  the  age  of 
twenty-one  years,"  then  to  convey  to  such  chil- 
dren ;  "  but  if  my  said  son  shall  die  in  my  life- 
time without  leaving  a  child  or  children  him 
surviving,  then"  over.  The  son  survived  the 
testatrix,  and  had  children: — Held,  that  the 
words  "die  leaving  children"  must  be  con- 
strued as  referring  to  death  in  the  lifetime  of 
the  testatrix,  and  that  therefore  the  son,  having 
survived  her,  became  absolutely  entitled,  sub- 
ject to  the  debts  and  annuities.  In  re  Luddy ; 
Peard  v.  Morton,  63  Law  J.  Rep.  Chanc.  21 ; 
Law  Rep.  25  Ch.  D.  394. 

14. — Gift  to  A.  in  the  event  of  his  marrying 
£.] — A  testator  directed  a  legacy  given  to  a  son 
to  be  held  on  certain  trusts  in  the  event  of  the 
son's  marrying  a  designated  person: — Held, 
that  the  trusts  took  effect  in  the  event  of  the 
son's  marrying  the  designated  person  within  a 
year  of  the  testator's  death  and  before  the 
legacy  had  been  paid.  Money  v.  Money,  50  Law 
J.  Rep.  Chanc.  623. 

Direction  that  legacies  shall  vest  at  testator's 
death.    See  supra,  ClasB,  7. 

Gift  over  on  death  before  payment  of  share.  See 
supra,  Class,  4. 

Words. 

Description  of  legatee.    See  supra,  Class,  4-9 ; 

Legacy,  2-5. 
Description  of  subject-matter  of  gift    See  supra, 

Specific  Gift,  5-7. 
Special.    See  Words. 

WINDING-UP. 

See  Building  Society,  20-24;  Company— Wind- 
ing-up. 

WITHDRAWAL. 

Affidavit,  of.    See  Practice—  Evidence,  8. 

Appeal,  of.    See  Practice— Appeal,  50. 

Member  of  building  society,  of.    See  BuiLDnw 
Society,  12, 22-24. 
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WITNESS. 

Attendance,  compelling.    See  Company — Wind- 
ing-up, 84 ;  Practice — Evidenoe,  9-11. 

Bankruptcy,  in.     See  Bankruptcy — Examina- 
tion, 4-7.  ' 

Commission  to  examine  abroad.  See  Practice — 
Evidenoe,  12-19. 

Costs  and  expenses.    See  Costs— Taxation,  39- 
41 ;  Practice — Evidence,  20 ;  Parliament,  3. 

De  bene  esse.    See  Practice— Evidence,  22-24. 

Lunacy :  medical  witnesses.    See  Lunatic,  8. 

Privilege.     See  Evidence,  6,  18;  Parliament, 
19 ;  Slander,  4,  5. 

Subpoena.    See  Practice— Evidenoe,  9-11. 

Winding-up:  examination  in.    See  Company — 
Winding-up,  84-88. 


WOMAN. 

[Defilement :    statutory   provision. 

Vict.  c.  69.] 
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WOMAN  PAST  CHILD-BEARING. 
See  Will — Survivorship,  6. 

WORDS. 

1  Absolute  assignment.'*    See  Chose  in  Action, 
1,2. 

"Absolute    damage  caused   by  perils  insured 
against."    See  Insurance,  Marine,  11. 

"  Absolutely  entitled."    See  Lands  Clauses  Act, 
42. 

"  Abstract,  abstract  of  title."    See  Vendor  and 
Purchaser,  32. 

"  Abutting."    See  Metropolis,  14,  16. 

"  According  to  the  stocks.  See  Will — Class,  10. 

"Act  of  bankruptcy  available    for   execution. 
See  Bankruptcy— Protected  Transaction,  2. 

"  Act  justly."    See  Will— Precatory  Trust,  1. 

"  Action."    See  County  Court,  2. 

"  Actual  and  bona  fide  occupation."    See  Par- 
liament, 7. 

"Adjoining  or  abutting."    See  Public  Health 
Act,  31,  32. 

"  Advanced  freight."    See  Ship— Freight,  3. 

"  Advancement."    See  Distributions,  Statute 
of. 

14  Aggrieved."    See  Copyright,  17 ;  Trade  Mark, 
24,  25. 

"Agreement  or  submission  in  writing."    See 
Arbitration,  15. 

"  All  funds,  assets,  and  effects  of  society."    See 
Building  Society,  6. 

"All legacies  to  be  free  of  duty."    See  Heir- 
looms, 4. 


"  All  moneys  now  or  hereafter  standing  to  my 
credit."    See  Chose  in  Action,  3. 

"  All  my  moneys."  See  Will— Residuary  Gift,  1. 

"All  my  personal  estate."    See  Power,  10. 

"All  present  and  future  personalty."    See  Bill 
of  Sale,  2. 

"  All  the  rest  of  my  money,  however  invested." 
See  Will— Residuary  Gift,  2. 

"  Allowance."    See  Public  Health  Act,  20. 

"  Alpine."    See  Trade  Mark,  31. 

"Always  afloat."    See  Ship— Charter-party,  7. 

"  Annual  profits."    See  Income  Tax,  7. 

"  Annual  rent."    See  Water  Company,  7. 

"  Annual  value."    See  Water  Company,  7,  9. 

"  Apparent."    See  Bank  of  England,  2. 

"  Apparent  possession."    See  Bill  of  Sale,  34. 

"Apprehension."    See  Extradition,  1. 

"  Appurtenances."   See  Will— Specific  Gift,  5. 

"  Arrangement."    See  Frauds,  Statute  of»  10. 

"As  if  he  was  naturally  dead."     See  Will — 
Class,  2. 

"  As  near  thereto  as  she  may  safely  get."    See 
Ship— Charter-party,  3,  4. 

"  Assignee."    See  Costs— Bill  of  Costs,  3. 

"  Assigns."    See  Mortgage— Power  of  Sale,  1. 

"At  all  times  of  tide."    See  Ship— Charter- 
party,  7. 

"At  the  wreck."    See  Insurance,  Marine,  12. 

"  Author."    See  Copyright,  13. 

"Bare  trustee."    See  Husband  and  Wife,  18; 
Vendor  and  Purchaser,  11. 

"Become  entitled."    See  Settlement,  1. 

"  Become  a  bankrupt."    See  Bill  of  Sale,  57. 

"  Beerhouse."    See  Covenant,  4 ;  Evidence,  17. 

Beershop."    See  Covenant,  3, 17. 

Beneficial  occupation."    See  Company — Wind- 
ing-up, 59. 

"  Beneficial  power."    See  Power,  29. 

"  Bequeath,  Bequest."    See  Power,  11. 

"Book."    See  Copyright,  1,  2, 12. 

"  Bounding  or  abutting."    See  Metropolis,  14. 

"Breaches   of    Covenant."    See  Costs— Taxa- 
tion, 36. 

"  Building."    See  Settled  Land  Act,  6. 

"Building,  structure,  or  erection."    See  Metro- 
polis, 4. 

"Business."     See   Covenant,    7,    8;    Public 
Health  Act,  13. 

"  Calculated  to  deceive."    See  Trade  Mark,  7. 

"Capital  not  called  up."    See   Company — De- 
bentures, 2. 
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"  Hospitality  or  charity."    See  Charity,  26. 

"House."  See  Covenant,  9;  Inhabited  House 
Duty,  5;  Lands  Clauses  Act,  16;  Parlia- 
ment, 13 ;  Water  Company,  6. 

"  House  and  land."    See  Metropolis,  15. 

"  Husband."    See  Will— Legacy,  2. 

"If  sufficient  water."  See  Ship  —  Charter- 
party,  2. 

<*  Immediate  possession  if  required."  See  Spe- 
cific Performance,  2. 

14  Improper  navigation."  See  Ship  —  Colli- 
sion, 16. 

"  Income."    See  Colonial  Law— Canada,  8. 

"Incumbrance  affecting  inheritance."  See 
Settled  Land  Act,  4. 

"  Indemnity."    See  Practice— Parties,  31. 

"  Inhabitant  occupier."     See  Parliament,  5. 

"  Injurious  to  health."    See  Nuisance,  1. 

"  In  addition."    See  Will— Condition,  3. 

"  In  or  near."    See  Market,  8. 

"  In  possession."    See  Settled  Land  Act,  17. 

"  In  the  first  place,"  "  In  the  next  place."  See 
Administration,  55. 

"  In  trust."    See  Booty  of  War. 

"Injuriously  affected."  See  Lands  Clauses 
Act,  3  ;  Scotch  Law — Railway  Company,  2. 

11  Intent  to  commit  felony."    See  Vagrant. 

"  Interested  in."     See  Public  Health  Act,  21. 

"  Interval  of  not  less  than  fourteen  days.  See 
Company — Meetings,  2. 

"Issue."  See  Settlement,  16,  17;  Will— 
Estate  or  Interest,  5 ;  Substitution,  6. 

"Judicial  document  authorising  arrest."  See 
Extradition,  5. 

"Land  bounding  or  abutting  on  street."  See 
Metropolis,  14. 

"  Lands."    See  Lands  Clauses  Act,  9. 

"Liberty  of  working  coal."  See  Scotch  Law— 
Mines,  1. 

"Like  trusts."    See  Settlement,  19. 

"Lineal  issue."    See  Succession  Duty,  7. 

"  Loading  or  discharging."    See  Ship — Pilot,  5. 

"  Loan."    See  Building:  Society,  10. 

"  Locomotive."    See  Highway,  8. 

"Locomotive  engine."  See  Master  and  Ser- 
vant, 17. 

"  Lodger."  See  Landlord  and  Tenant — Lodger, 
3 ;  Parliament,  5. 

"  Loss  or  damage  arising  from  perils  of  the  sea." 
See  Carrier,  2. 

«  Lottery."    See  Gaming,  6. 
"Maintenance."    See  Highway,  18. 


"  Maintenance  of  a  prisoner."    See  Prison,  4. 

"  Matter  not  being  an  action."  See  Practice— 
Appeal,  45. 

"Mechanic  or  workman."  See  Master  and 
Servant,  2. 

"  Means  to  pay  debt."    See  Arrest,  7. 

"Merchant's  risk."  See  Ship — General  Aver- 
age, 3. 

"  Milk."    See  Adulteration,  5. 

"  Mine."    See  Railway  Company,  12. 

"  Minerals."  See  Landlord  and  Tenant — Cus- 
tom of  Country;  Lands  Clauses  Act,  13; 
Mine,  4. 

"  Money  of  which  I  am  possessed."  See  Will— 
Specific  Gift,  9. 

"  Money."  See  Will— Residuary  Gilt,  1-3, 10 ; 
Specific  Gift,  9. 

"  Money,  stocks,  funds,  or  other  securities."  See 
Will— Residuary  Gift,  8. 

"  Money  value."  See  Vendor  and  Purchases,  14. 

"  Moneys  I  die  possessed  of."    See  Power,  1. 

"Mortgages  on  real  and  leasehold  security." 
See  Will— Specific  Gift,  10. 

"  My  cottage  and  land  at  S."  See  Wili<— Specific 
Gift,  4. 

"  National  sperm."    See  Trade  Mark,  32. 

"  Neoessaries."    See  Ship — Necessaries,  1. 

"  Nephews  and  nieces."    See  Will— Class,  9. 

"  Net  profits."    See  Company — Shares,  10. 

"New  street."  See  Metropolis,  13;  Public 
Health  Act,  33. 

"  Next  quarter  sessions."     See  Poor  Rate,  3. 

"No  money  value."  See  Vendor  a»d  Pur- 
chaser, 14. 

"  Not  brought  before  the  Court."  See  Divorce— 
Intervener. 

"  Notes  of  evidence."     See  Privy  Council,  5. 

"  Now  and  in  future."    See  Manor,  1. 

"  Objects  of  vertu  or  taste."  See  Will — Spe- 
cific Gift,  11. 

"  Offence."    See  Extradition,  2. 

"Officer  charged  with  process."  See  Bank- 
ruptcy— Petition,  4. 

"  Open  place  to  which  public  have  access."  See 
Gaming,  7. 

"  Or."    See  Alehouse,  15. 

"  Order."    See  Lands  Clauses  Act,  5. 

"  Ordinary  outgoings."  See  Tenant  for  Lute,  16. 

"  Other  property."  See  Receiving  Stolen 
Goods. 

"  Others."    See  Will— Vesting,  11. 
"  Out  of  rents."    See  Annuity,  9. 
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"  Outgoings  or  payments."    See  Will— Specific 
Gift,  12.  F 

"  Owing  or  accruing."    See  Attachment,  1. 

"  Owner."  See  Metropolis,  16 ;  Ship— Owner,  2. 

"Owner  of  prior  estate."    See  Finks  and  Re- 
coveries Act,  2. 

"  Paid."    See  Lihttationb,  Statute  of,  15. 
41  Parish."    See  Poor  Law,  21. 

"Parish  not  under  any  local  authority."    See 
Elementary  Education  Act,  11. 

"Party."    See  Practice— Guardian  ad  litem; 
Next  Friend,  3  ;  Sheriff,  3. 

"  Party  grieved."    See  Penalty,  2. 

"  Passenger  trains."    See  Railway  Company,  9. 

"  Pasture,  land  let  to  be  used  wholly  or  mainly 
for."    See  Land  Law  (Ireland)  Act. 

••  Payable."    See  Will— Vesting,  12. 

Payment."    See  Will— Vesting,  11. 

Payment  due  for  rent."    See  Vendor  and  Pur- 
chaser, 35. 

"  Penalty  or  forfeiture."    See  Metropolis,  2. 

"  Pending  matter."    See  Insolvency. 

"Periodical  work."    See  Copyright,  12. 

"  Person."    See  Colonial  Law— Victoria,  4. 

"Person  acting  in  the  execution  of  this  Act." 
See  Constable. 

"Persons  acting  in  a  fiduciary  capacity."    See 
Arrest,  4. 

"  Person  aggrieved."  See  Bankruptcy— Receiver, 
4 ;  Penalty,  2 ;  Trade  Mark,  24,  25. 

"  Person  or  persons."    See  Power,  26. 

"  Persons  nominated  by  the  instrument  creating 
the  trust."    See  Trust— Appointment,  5. 

"Place."    See  Gaming,  8. 

"  Pleading."    See  Practice— Pleading,  29. 

11  Poor :  "  "to  give  it  to  the  poor  as  they  may 
think  fit."    See  Charity,  18. 

"  Port."    See  Ship— Charter-party,  6. 

"Possession."    See  Settled  Land  Act,  17, 18. 

"Poundage."    See  Sheriff,  1. 

"Practises  or  carries  on  his  business."    See 
Solicitor,  50. 

"  Predecessor."    See  Succession  Duty,  4. 
"  Premises."    See  Public  Health  Act,  35. 

"  Present  right  to  receive."     See  Limitations, 
Statute  of,  10. 

"  Preserved."    See  Solicitor,  38,  89. 

"Pretenced   right   or  title."     See  Entry,  8; 
Vendor  and  Purchaser,  41. 

"  Price."  See  Landlord  and  Tenant— Distress,  V 

"  Prisoner."    See  Prison,  4. 

"  Proceed  to  sea."    See  Ship— -Pilot,  3. 


"Proceeding."     See  Railway  Company,  31. 

"  Proceedings  before  the  Judge."  See  Company 
— Winding-up,  87. 

"Proceeds  of  such  sale."  See  Bankruptcy — 
Assets,  8. 

"Professional  charges."  See  Costs — Taxa- 
tion, 29. 

"  Profits."    See  Income  Tax,  7,  8,  9. 

"Promotion  money."    See  Company— Prospec- 
tus, 7. 
"  Prompt  despatch."    See  Ship — Demurrage,  9. 

"  Proper  clauses."  See  Landlord  and  Tenant 
— Agreement  for  Lease,  4. 

"  Property."  See  Bankruptcy — Assets,  14 ;  Dis- 
claimer, 19;  Ship— Bill  of  Lading,  5;  Soli- 
citor, 30 ;  Statute,  4. 

"  Property  recovered  or  preserved."  See  Soli- 
citor, 29,  38-40,  42. 

"Provided  the  funds  permit."  See  Building 
Society,  28. 

"  Public  place."    See  Indecency. 

"  Public  purposes."    See  Water  Company,  6. 

"  Purchaser."    See  Descent. 

"  Railway."    See  Master  and  Servant,  20. 

"Railway  company."  See  Company— Winding- 
up,  83 ;  Tramway,  1. 

"  Rates  and  taxes."    See  Covenant,  13, 16. 

"Rates,  taxes,  and  assessments."  See  Cove- 
nant, 14. 

"  Ready  quay  berth."    See  Ship— Demurrage,  7. 

"  Real  estates  wheresoever."  See  Will— Specific 
Gift,  13. 

"Real  or  personal  property."  See  Malicious 
Injury  to  Property. 

"  Real  security."    See  Will— Specific  Gift,  10. 

"  Reasonable  excuse."  See  Bill  of  Sale,  19 ; 
Elementary  Education  Act,  7. 

"  Reasonable  and  probable  cause."  See  Ship— 
Detention,  1. 

"Recovered  or  preserved."  See  Solicitor, 
40-42. 

"Reference  by  consent."  See  Local  Govern- 
ment Board. 

"Relief,"  "Relief  claimed."  See  Practice— 
Pleading,  4, 

•«  Remainder."    See  Annuity,  9. 

"  Renewal  licence."    See  Alehouse,  7. 

"Rent."    See  Limitations,  Statute  of,  24. 

"Rent  having  no  money  value."  See  Vendor 
and  Purchaser,  14. 

"  Residence."  See  Bankruptcy— Debtor's  Sum- 
mons, 5 ;  Poor  Law,  18. 

«•  Residue  of  money."  See  Will— Residuary 
Gift,  10. 
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"Respective  rights  of  secured  and  unsecured 
creditors."    See  Administration,  43. 

44  Reversion."    See  Way,  6. 

"  Bight  acquired  or  accrued."    See  Solicitor,  5. 

11  Right  occupied  or  enjoyed  as  parcel  or  member." 
See  Way,  2. 

44  Rosaline,"    See  Traps  Mark,  12. 

44  Safe  custody."    See  Misappropriation. 

44  Safe  port."    See  Ship— Charter-party,  3. 

"  Saffron,"  "  savin."    See  Adulteration,  4. 

14  Salary  or  income."     See  Bankruptcy— Assets, 
15,  16. 

44  Sale."    See  Bankruptcy — Assets,  9. 

"Satisfied  his  contempt."      See  Church  and 
Clergy,  15. 

44  Sea."    See  Burial,  2. 

"  Second  cousins."    See  Will  -Class,  4-6. 

44  Security  for  a  debt."      See   Building    Con- 

TRACT',  2. 

Seizure."    See  Insurance,  Marine,  14. 

44  Seised  jointly."     See  Trustee  Act,  12. 

44  Separate  use."     See  Husband  and  Wife,  34 ; 
Settlement,  9. 

44  Servant,  labourer,  or  workman."    See  Master 
and  Servant,  24. 

44  Servant  or  other   person."      See  Inhabited 
House  Duty,  3. 

"  Services  incidental  to  duty  or  business  of  a 
carrier."    See  Railway  Company,  29. 

44  Selling  liquor  to  drunken  person."    See  Ale- 
house, 16. 

44  Settlement."    See  Settled  Land  Act,  11. 

44  Settlement    by    two    Justices.11      See    Lands 
Clauses  Act,  5. 

44  Sewer  " :  "  Sewer  made  for  profit."  See  Public 
Health  Act,  28. 

44  Shall  be  born."  See  Will— Estate  or  Interest,  6. 

44  Sheriff."    See  Bankruptcy — Petition,  4. 

44  Share."    See  Will— Lapse,  7. 

44  Ship  "  ;  44  Ship  in  distress."     See  Ship— Sal- 
vage, 6. 

44  Ship  can  safely  get."     See    Ship — Charter- 
party,  2-4. 

14  Ship,  unship."     See  Scotch  Law — Harbour,  1. 

44  Silos."    See  Settled  Land  Act,  6. 

44  Singer  sewing  machine."     See  Trade  Mark,  3. 

44  Site."    See  Metropolis,  3. 

44  So  seized."    See  Public  Health  Act,  15. 

44  Sole  and  unmarried."    See  Will— Legacy,  3. 

44  Sole  use  and  disposal."     See  Husband  and 
Wife,  66. 

44  Specific  cause."    See  Income  Tax,  1. 
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44  Stationary."    See  Ship— Collision,  31. 

44  Strictly  temperate."    See  Insurance,  Life,  8. 

44  Strangers  in  blood."    See  Succession  Duty,  7. 

44  Subject  to  a  contract  to  be  settled."     See 
Specific  Performance,  17. 

41  Such  other  order  as  to  the  Court  shall  seem 
meet."    See  Company — Winding-up,  43. 

44  Superfluous  land."  See  Lands  Clauses  Act,  46. 

44  Superintendence."      See    Master   and   Ser- 
vant, 21. 

44  Stock  in  trade."    See  Will— Specific  Gift,  14. 

44  Subsequent  action."     See  Husband  and  Wife, 
29. 

44  Street."      See  Metropolis,    13;    Towns  Im- 
provement Clauses  Act. 

44  Subject  as  aforesaid."    See  Highway,  17. 

Suffering  gaming  on  licensed  premises."    See 
Alehouse,  17. 

Suffering  judicial    proceeding."      See    Bank- 
ruptcy— Fraudulent  Preference,  5. 

44  Sunday."    See  Alehouse,  11. 

44  Sufficient  cause."    See  Bankruptcy  —Petition, 
1,2. 

44  Supersede."    See  Company— Winding-up,  78. 

44  Survive."    See  Will— Legacy,  2. 

44  Surviving."    See  Will— Substitution,  4. 

44  Survivor."    See  Will — Survivorship,  1-4. 

44  Take."    See  Metropolis,  8. 

44  Taken  or  purchased."      See  Lands  Clauses 
Act,  11. 

44  Taxing  officer."    See  Costs— Taxation,  15. 

44  Tenant  whose  term  has  expired."     See  Prac- 
tice —Writ  of  Summons,  9. 

44  Theretofore."        See     Towns      Improvement 
Clauses  Act. 

44  Things  in  action."     See  Company — Winding- 
up,  30. 

44  Through  traffic."    See  Railway  Company,  33. 

44  Title  to  which  has  accrued."     See  Husband 
and  Wife,  62-65. 

44  To  be  enjoyed  with  and  go  with  the  title." 
See  Heirlooms,  4. 

44  To  give  it  to  the  poor  as  they  may  think  fit." 
See  Charity,  18. 

44  Trade  or  business."     See  Bankruptcy— Order 
and  Disposition,  3,  4  ;  Covenant,  7,  8. 

44  Trade  or  commerce."     See  Colonial  Law — 
Canada,  1. 

44  Trader."       See    Bankruptcy— Act   of  Bank- 
ruptcy, 15 ;  Assets,  12 ;  Trader. 

44  Train  upon  a  railway."      See  Master   and 
Servant,  18,  20. 

44  Transfer  of  goods  in  ordinary  course  of  busi- 
ness."   See  Bill  of  Sale,  42. 
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"  Transfer  or  assignment "  of  bill  of  sale.    See 
Bill  of  Sale,  51. 

Tributary."    See  Fishery  Acts,  1. 

Turnpike  road."    See  Highway,  2. 

"  Unlawful  gaming."    See  Gaming,  1. 

"Unliquidated  damages."     See  Bankruptcy — 
Proof,  15, 16. 

44  Unmarried."    See  Will — Legacy,  4,  5. 

"  Unnecessary  interference."    See  Mine,  2. 

44  Unshipped."    See  Scotch  Law — Harbour,  1. 

44  Unreasonably  resisting  any  proceeding."     See 
Trust — Costs,  8. 

44  Use  or  permit  to  be  used."     See  Nuisance,  10. 

44  Usual  and  most  approved  mode  of  working." 
See  Mine,  3. 

44  Usual  covenants."      See    Specific  Perform- 
ance, 14. 

44  ValvoHne."    See  Trade  Mark,  7,  8. 

44  Visible  means."    See  Costs— Security  for,  7. 

44  White  rose."    See  Trade  Mark,  12. 


WORKSHOP. 

[Amendment  of  the  law  relating  to  certain  fac- 
tories and  workshops.    46  &  47  Vict.  c.  53.] 

WRECK. 
See  Harbour,  3 ;  Ship — Collision,  17 ;  Wreck. 

WRECK  COMMISSIONERS. 

See  Ship— Wreck. 

WRIT. 

Attachment,  of.    See  Arrest,  12-18. 

De    contumaoe    capiendo.     See    Church   and 
Clergy,  9, 10. 

Fieri  facias :  wrongful  seizure.  See  Sheriff,  6, 7. 

Indorsement  on.    See  Practice — Writ  of  Sum- 
mons, 3. 

In  personam :  service.    See  Admiralty — Writ. 

Possession,  of.    See  Practice — Writ  of  Posses- 
sion. 


"Wilfully  obstructing  highway."      See    High-      Service  of.    See  Admiralty— Service,  2 ;  Writ ; 


way,  5. 


Practice— Service. 


44  Winding-up  of  the  affairs  of  the  company."      Summons,  of.  See  Practice— Writ  of  Summons. 


See  Company — Winding-up,  39. 

44  Wind,  weather,  and  tide  permitting."      See 
Carrier,  4. 

44  Within  the  realm."    See  Patent,  27. 

44  Workman."      See    Master  and  Servant,    2, 
3,24. 

44  Written  warranty."    See  Adulteration,  6. 

44  Yards."    See  Conveyance,  1. 

WORDS  OF  LIMITATION. 


Time :  issue :  fraction  of  day.    See  Practice — 
Writ  of  Summons,  4. 

WRONGFUL  SEIZURE. 
See  Sheriff,  6,  7. 

YEARLY  TENANT. 

Assignment.     See   Landlord   and    Tenant  — 
Yearly  Tenant,  1. 

Distress.    See  Bankruptcy — Distress. 
[Words  44  m  fee-simple  "  and  "in  tail"  made      Notioe  to       it     See  j^^^  ^  Tenant- 
words  of   limitation.     44  A   45  Vict.   c.   41,  Yearlv  Tenant  2 

s.51.]  / 

WORKHOUSE. 
[Removal  of  lunatic  to.     48  &  49  Vict.  c.  52, 


ss.  2,  3.] 

WORKING  CLASSES. 
[Housing  of :  provisions  for.  48  &  49  Vict.  c.  72.] 

WORKING  CLASSES,  HOUSING  OF. 

[Amendment  of  law  relating  to  dwellings  of  the 
working  classes.    48  &  49  Vict.  c.  72.] 

WORKING  OF  MINE. 
See  Mine. 


YEOMANRY  PAY. 
[See  47  &  48  Vict.  o.  55.] 

YORKSHIRE  REGISTRY. 
See  Vendor  and  Purchaser,  23. 

YORKSHIRE  REGISTRY  ACTS. 

[Consolidation  and  amendment  of  law,  47  <fe  48 
Vict,  c  54 ;  Amending  Acts,  48  &  49  Vict.  c.  4 
and  c.  26.] 

YOUNGER  CHILDREN. 
See  Portion,  5. 


WORKMAN. 
See  Master  and  Servant. 


YOUNGEST  SON. 
Custom  of  descent.    See  Copyhold,  2. 
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